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OMNIBUS  BUDGET  RECONCILIATION  ACT  OF  1987 


December  21,  1987. — Ordered  to  be  printed 


Mr.  Gray  of  Pennsylvania,  from  the  committee  of  conference, 
submitted  the  following 


The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  Senate  to  the  bill  (H.R.  3545)  to 
provide  for  reconciliation  pursuant  to  section  4  of  the  concurrent 
resolution  on  the  budget  for  the  fiscal  year  1988,  having  met,  after 
full  and  free  conference,  have  agreed  to  recommend  and  do  recom- 
mend to  their  respective  Houses  as  follows: 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  and  agree  to  the  same  with  an  amendment  as  fol- 
lows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate 
amendment  insert  the  following: 

SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Omnibus  Budget  Reconciliation  Act 
ofl987'\ 

SEC.  2.  TABLE  OF  CONTENTS. 

Title  I— Agriculture  and  related  programs. 
Title  II — National  JSconomic  Commission. 
Title  III— Education  programs. 

Title  IV— Medicare,  medicaid,  and  other  health-related  programs. 

Title  V— Energy  and  environmental  programs. 

Title  VI— Civil  service  and  postal  service  programs. 

Title  VII — Veterans' progmms. 

Title  VIII— Budget  policy  and  fiscal  procedures. 

Title  IX — Income  security  and  related  programs. 

Title  X — Revenues. 


CONFERENCE  REPORT 


[To  accompany  H.R.  3545] 


(1) 
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TITLE  IV— MEDICARE,  MEDICAID,  AND 
OTHER  HEALTH-RELATED  PROGRAMS 


Table  of  Contents 

TITLE  IV— MEDICARE,  MEDICAID,  AND  OTHER  HEALTH-RELATED 

PROGRAMS 

Subtitle  A — Medicare 

Part  1— Relating  Only  to  Part  A 

Sec.  JfOOL  Extension  of  reductions  under  sequester  order. 

Sec.  4002.  Basic  hospital  prospective  payment  rates. 

Sec.  \003.  Increase  in  disproportionate  share  adjustment  and  reduction  in  indirect 

medical  education  payments. 

Sec.  4004.  Provisions  relating  to  wage  index. 

Sec.  4005.  Rural  hospitals. 

Sec.  4OO6.  Payments  for  hospital  capital. 

Sec.  4007.  Reporting  hospital  information. 

Sec.  4OO8.  Other  provisions  relating  to  payment  for  inpatient  hospital  services. 

Sec.  4009.  Miscellaneous  provisions. 

Part  2— Provisions  Relating  to  Parts  A  &  B 

SUBPART  A— HEALTH  MAINTENANCE  ORGANIZATION  REFORMS 

Sec.  4011.  Beneficiary  protection. 

Sec.  4012.  Payments  for  hospital  services. 

Sec.  4013.  Two-year  extension  on  period  for  benefit  stabilization. 

Sec.  4014-  Civil  money  penalties  and  intermediate  sanctions  against  HMOs/CMPs. 

Sec.  4015.  Medicare  payment  demonstration  projects. 

Sec.  4OI6.  Delay  in  effective  date  in  physician  incentive  rules  for  health  maintenance 
organizations. 

Sec.  4017.  GAO  study  and  reports  on  medicare  capitation. 
Sec.  4OI8.  Special  rules. 

SUBPART  B—HOME  HEALTH  QUALITY 

Sec.  402L  Conditions  of  participation  for  home  health  agencies. 
Sec.  4022.  Standard  ana  extended  survey. 
Sec.  4023.  Enforcement. 

Sec.  4024-  Requirement  that  individual  be  confined  to  home. 
Sec.  4025.  Home  health  toll-free  hotline  and  investigative  unit. 
Sec.  4026.  Home  health  agency  cost  limits. 

Sec.  4027.  Home  health  prospective  payment  demonstration  project. 

SUBPART  C— OTHER  PROVISIONS 

Sec.  403L  Payment  cycle  standards. 

Sec.  4032.  Denials  and  reconsiderations  of  claims  for  home  health  services,  extended 
care  services,  and  post-hospital  extended  care  services. 

Sec.  4033.  Permitting  disabled  individuals  to  renew  entitlement  to  medicare  after 
gainful  employment  without  a  2-year  waiting  period. 

Sec.  4034-  Application  of  secondary  payer  provisions  to  governmental  entities. 

Sec.  4035.  Publication  and  notification  of  policies. 

Sec.  4036.  End-stage  renal  disease  amendments. 

Sec.  4037.  Medicare  hearings  and  appeals. 

Sec.  4038.  Rural  health  medical  education  demonstration  project 
Sec.  4039.  Miscellaneous  and  technical  provisions. 

Part  3— Relating  to  Part  B 

SUBPART  A — provisions  RELATING  TO  PAYMENTS  FOR  PHYSICIANS'  SERVICES 

Sec.  4041  Freeze  in  payments  for  physicians'  services;  extension  of  sequester  order. 
Sec.  4042.  (General  update  in  payments  for  physicians'  services. 

Sec.  4043.  Incentive  payments  for  physicians'  services  furnished  in  underserved 
areas. 

Sec.  4044-  Adjustment  in  prevailing  charge  level  for  primary  care  services. 
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Sec.  4045.  Reduction  in  prevailing  charge  level  for  overpriced  procedures. 

Sec.  4O4B.  Limits  on  payment  for  ophthalmic  ultrasound. 

Sec.  4047.  Customary  charges  for  primary  care  services  of  new  physicians. 

Sec.  404s.  Payment  for  physician  anesthesia  services. 

Sec.  4049.  Fee  schedules  for  radiologist  services. 

Sec.  4050.  Fee  schedules  for  physician  pathology  services. 

Sec.  4051.  Elimination  of  markup  for  certain  purchased  services. 

Sec.  4052.  Collection  of  past-due  amounts  owed  by  physicians  who  breached  contracts 
under  the  National  Health  Service  Corps  Scholarship  Program. 

Sec.  4053.  Application  of  maximum  allowable  actual  charge  (MAAC). 

Sec.  4054'  Applying  copayment  and  deductible  to  certain  outpatient  physicians'  serv- 
ices. 

Sec.  4055.  Physician  payment  studies. 

SUBPART  B — PROVISIONS  RELATING  TO  PAYMENTS  FOR  OTHER  SERVICES 

Sec.  4O6I.  Extension  of  reduction  for  other  part  B  items  and  services  payments  under 
sequester  order. 

Sec.  4062.  Payments  for  durable  medical  equipment,  prosthetic  devices,  orthotics, 

and  prosthetics. 
Sec.  4063.  Payment  for  intraocular  lenses. 
Sec.  4O64.  Clinical  diagnostic  laboratory  tests. 
Sec.  4065.  Return  on  equity  payments  to  outpatient  departments. 
Sec.  4O66.  Payments  to  hospital  outpatient  departments  for  radiology. 
Sec.  4067.  Updating  maximum  rate  of  payment  per  visit  for  independent  rural 

health  clinics. 

Sec.  4O68.  Payment  for  ambulatory  surgery  at  eye,  and  eye  and  ear,  specialty  hospi- 
tals. 

SUBPART  C— ELIGIBILITY  AND  BENEFITS  CHANGES 

Sec.  4070.  Coverage  of  mental  health  services. 
Sec.  4071.  Coverage  of  influenza  vaccine  and  its  administration. 
Sec.  4072.  Payment  for  therapeutic  shoes  for  individuals  with  severe  diabetic  foot 
disease. 

Sec.  4073.  Coverage  of  certified  nurse-midwife  services. 

Sec.  4074'  Coverage  of  social  worker  services  furnished  by  a  health  maintenance  or- 
ganization to  its  members. 
Sec.  4075.  Clarification  of  coverage  of  drugs  used  in  immunosuppressive  therapy. 
Sec.  4076.  Services  of  a  physician  assistant. 
Sec.  4077.  Psychologist  services  in  clinics. 

Sec.  4078.  Provision  of  offsite  comprehensive  outpatient  rehabilitation  services. 

Sec.  4079.  Demonstration  projects  to  provide  payment  on  a  prepaid,  capitated  basis 

for  community  nursing  and  ambulatory  care  furnished  to  medicare 

beneficiaries. 
Sec.  4080.  Part  B  premium. 

SUBPART  D— OTHER  PROVISIONS 

Sec.  4O8I.  Submission  of  claims  to  supplemental  insurance  carriers. 

Sec.  4082.  Revision  of  part  B  hearings. 

Sec.  4083.  Provisions  relating  to  Physician  Payment  Review  Commission. 

Sec.  4O84.  Technical  amendments  related  to  certified  registered  nurse  anesthetists. 

Sec.  4085.  Miscellaneous  and  technical  provisions. 

Part  4— Peer  Review  Organizations 
Sec.  4091.  Contract  provisions. 

Sec.  4092.  Preference  in  contracting  with  in-State  organizations. 
Sec.  4093.  Requiring  reasonable  notice  and  opportunity  for  discussion  prior  to  denial 
of  claim. 

Sec.  4094.  Reer  review  norms  and  education. 
Sec.  4095.  Preexclusion  hearings. 

Sec.  4096.  Limitation  of  beneficiary  liability  for  services  disallowed  by  peer  review 

organizations. 
Sec.  4097.  Separate  funding  levels. 
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Subtitle  B— Medicaid 

Part  1 — Eligibility  and  Benefits 

Sec.  4^01.  Medicaid  benefits  for  poor  children  and  pregnant  women. 
Sec.  4^02.  Home  and  community-based  services  for  the  elderly. 
Sec.  4103.  Physicians' services  furnished  by  dentists. 

Sec.  4104.  Optional  medicaid  coverage  of  individuals  in  certain  states  receiving  only 

optional  state  supplementary  payments. 
Sec.  4105.  Miscellaneous  SSI-related  amendments. 

Sec.  4IO6.  Clarification  of  coverage  of  clinic  services  furnished  to  homeless  outside 
facility. 

Sec.  4107.  Medically  needy  income  levels  for  certain  2-member  couples  in  California. 
Part  2 — Other  Provisions 

Sec.  4111-  Increasing  the  maximum  annual  medicaid  payments  that  may  be  made  to 

the  commonwealths  and  territories. 
Sec.  4112.  Adjustment  in  medicaid  payment  for  inpatient  hospital  services  furnished 

by  disproportionate  share  hospitals. 
Sec.  4IIS.  HMO-related  provisions. 

Sec.  41 14-  Medicaid  waiver  for  hospice  care  for  AIDS  patients. 
Sec.  4115.  State  demonstration  projects. 

Sec.  4II6.  Waiver  authority  under  the  medicaid  program  for  the  Northern  Mariana 
Islands. 

Sec.  41 1 7.  Delay  quality  control  sanctions  for  Medicaid. 
Sec.  4II8.  Technical  and  miscellaneous  amendments. 
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Part  1— Medicare  Program 

Sec.  4201.  Requirements  for  skilled  nursing  facilities. 

Sec.  4202.  Survey  and  certification  process. 

Sec.  4203.  Enforcement  process. 

Sec.  4204.  Effective  dates. 

Sec.  4205.  Annual  report. 

Sec.  4206.  Construction. 

Part  2— Medicaid  Program 

Sec.  4211.  Requirements  for  nursing  facilities. 
Sec.  4212.  Survey  and  certification  process. 
Sec.  4213.  Enforcement  process. 
Sec.  4214-  Effective  dates. 
Sec.  4215.  Annual  report. 
Sec.  42I6.  Construction. 

Sec.  4217.  Final  regulations  with  respect  to  plans  of  correction  or  reduction. 
Sec.  42I8.  Medicaid  certifications  and  recertifications  for  certain  services. 

Subtitle  D — Vaccine  Compensation 

Sec.  4301.  Short  title,  reference. 

Sec.  4302  Effective  date. 

Sec.  4303.  Compensation. 

Sec.  4304.  Petitions. 

Sec.  4305.  Citizen 's  actions. 

Sec.  4306.  Vaccine  administrators. 

Sec.  4307.  Court  jurisdiction. 
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PART  1— RELATING  ONLY  TO  PART  A 

SEC.  4001.  EXTENSION  OF  REDUCTIONS  UNDER  SEQUESTER  ORDER 

Notwithstanding  any  other  provision  of  law  (including  any  other 
provision  of  this  Act),  the  reductions  in  the  amount  of  payments  re- 
quired under  title  XVIII  of  the  Social  Security  Act  made  by  the 
final  sequester  order  issued  by  the  President  on  November  20,  1987, 
pursuant  to  section  252(b)  of  the  Balanced  Budget  Emergency  Defi- 
cit Control  Act  of  1985  shall  continue  to  be  effective  (as  provided  by 
sections  252(aXiXB)  and  256(d)(2)  of  such  Act)  through— 

(1)  March  31,  1988,  with  respect  to  payments  for  inpatient 
hospital  services  under  such  title  (including  payments  under 
section  1886  of  such  title  attributable  or  allocated  to  part  A  of 
such  title);  and 

(2)  December  31,  1987,  with  respect  to  payments  for  other 
items  and  services  under  part  A  of  such  title. 

SEC.  4002.  BASIC  HOSPITAL  PROSPECTIVE  PA  YMENT  RA  TES. 

(a)  Basic  Update  Factor  for  PPS  Hospitals.— Clause  (i)  of  sec- 
tion 1886(b)(3)(B)  of  the  Social  Security  Act  (42  U.S.C. 
1395ww(b)(3)(B))  is  amended  by  striking  ''and  for  fiscal  year  1988" 
in  subclause  (II)  and  all  that  follows  through  the  end  of  such  clause 
and  inserting  after  such  subclause  the  following: 

"(III)  for  fiscal  year  1988,  3.0  percent,  for  hospitals  located  in 
a  rural  area,  1.5  percent  for  hospitals  located  in  a  large  urban 
area  (as  defined  in  subsection  (d)(2)(D)),  and  1.0  percent  for 
other  hospitals, 

"(IV)  for  fiscal  year  1989,  the  market  basket  percentage  in- 
crease minus  1.5  percent  for  hospitals  located  in  a  rural  area, 
the  market  basket  percentage  increase  minus  2.0 percent  for  hos- 
pitals located  in  a  large  urban  area,  and  the  market  basket  per- 
centage increase  minus  2.5  percent  for  other  hospitals,  and 

"(V)  for  fiscal  year  1990  and  each  subsequent  fiscal  year,  the 
market  basket  percentage  for  hospitals  in  all  areas. 

(b)  Large  Urban  Area  Defined.— The  second  sentence  of  section 
1886(d)(2)(D)  of  such  Act  (42  U.S.C.  1395www(d)(2)(D))  is  amended  by 
inserting  after  "under  subsection  (a)  by  regulation;"  the  following: 
"the  term  'large  urban  area'  means,  with  respect  to  a  fiscal  year, 
such  an  urban  area  which  the  Secretary  determines  (in  the  publica- 
tion described  in  subsection  (e)(5)(B)  before  the  fiscal  year)  has  a 
population  of  more  than  1,000,000  (as  determined  by  the  Secretary 
based  on  the  most  recent  available  population  data  published  by  the 
Bureau  of  the  Census);". 

(c)  Adjustment  for  Hospitals  in  Large  Urban  Areas  or  in 
Rural  Areas.— 

(1)  In  GENERAL.— Section  1886(dX3)  of  such  Act  (42  U.S.C. 
1395ww(d)(3))  is  amended— 

(A)  in  the  matter  before  subparagraph  (A),  by  striking 
"urban  or  rural  areas'  and  inserting  "large  urban,  other 
urban,  or  rural  areas"; 

(B)  in  first  sentence  of  subparagraph  (A) — 

(i)  by  striking  "The  Secretary"  and  inserting  "(i)  For 
discharges  occuring  in  a  fiscal  year  beginning  before 
October  1,  1987,  the  Secretary", 
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(ii)  by  striking  ''each  of  fiscal  years  1985,  1986,  1987, 
and  1988"  and  inserting  "the  fiscal  year  involved'] 
and 

(Hi)  by  striking     and  adjusted  for  subsequent  fiscal 
years  in  accordance  with  the  final  determination  of  the 
Secretary  under  subsection  (eX4X  and  adjusted  to  re- 
flect the  most  recent  case-mix  data  available, 
(CJ  by  adding  at  the  end  of  subparagraph  (A)  the  follow- 
ing new  clauses: 
''(ii)  For  discharges  occurring  in  a  fiscal  year  beginning  on  or 
after  October  1,  1987,  the  Secretary  shall  compute  an  average 
standardized  amount  for  hospitals  located  in  a  large  urban 
area,  for  hospitals  located  in  a  rural  area,  and  for  hospitals  lo- 
cated in  urban  areas,  within  the  United  States  and  within  each 
region,  equal  to  the  respective  average  standardized  amount 
computed  for  the  previous  fiscal  year  under  this  subparagraph 
increased  by  the  applicable  percentage  increase  under  subsection 
(b)(3)(B)(i)  with  respect  to  hospitals  located  in  the  respective 
areas  for  the  fiscal  year  involved, 

"(Hi)  Average  standardized  amounts  computed  under  this 
paragraph  shall  be  adjusted  to  reflect  the  most  recent  case-mix 
data  available. and 

(D)  in  subparagraph  (D) — 

(i)  by  striking  "urban  and  rural  hospitals"  in  the 
heading  and  inserting  "hospitals  in  different 
areas", 

(ii)  in  clause  (i),  by  inserting  "(or,  for  discharges  oc- 
curring on  or  after  April  1,  1988,  in  a  large  urban  area 
or  other  urban  area)"  after  "urban  area"  the  first  place 
it  appears,  and 

(Hi)  in  clause  (i),  by  inserting  "such"  before  "an 
urban  area"  the  second  place  it  appears. 
(2)  Conforming  amendments. — Section  1886(d)(9)(A)  of  such 
Act  (i2  U.S.C.  1395ww(d)(9)(A))  is  amended— 

(A)  in  clause  (ii)(I),  by  striking  "an  urban  area,  and"  and 
inserting  "a  large  urban  area, "; 

(B)  by  redesignating  subclause  (II)  of  clause  (ii)  as  sub- 
clause (III);  and 

(C)  by  inserting  after  subclause  (I)  of  clause  (ii)  the  fol- 
lowing new  subclause: 

"(II)  such  rate  for  hospitals  located  in  other  urban  areas, 
and". 

(d)  Establishment  of  Regional  Floor.— Section 
1886(d)(l)(A)(iii)  of  such  Act  (42  U.S.C.  1395ww(d)(l)(A)(iii))  is 
amended  by  inserting  before  the  period  at  the  end  the  following:  ", 
or,  if  greater  for  discharges  occurring  during  the  period  beginning 
on  April  1,  1988,  and  ending  on  September  30,  1990,  the  sum  of  (I) 
85  percent  of  the  national  adjusted  DRG  prospective  payment  rate 
determined  under  paragraph  (3)  for  such  discharges,  and  (II)  15  per- 
cent of  the  regional  adjusted  DRG  prospective  payment  rate  deter- 
mined under  such  paragraph  ". 

(e)  Update  for  PPS  Exempt  Hospitals.— Section  1886(b)(3)(B)  of 
such  Act  (42  U.S.C.  1395ww(b)(3)(B))  is  amended— 
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(1)  in  clause  (i),  by  striking  ''subparagraph  (A)  for  12-month 
cost  reporting  periods  beginning  during  a  fiscal  year  and  for 
purposes  of\ 

(2)  in  clause  (ii),  by  striking  'YHJ  For  purposes  of  clause  (i)'' 
and  inserting  ''(Hi)  For  purposes  of  this  subparagraph')  and 

(S)  by  inserting  after  clause  (i)  the  following  new  clause: 
"(ii)  For  purposes  of  subparagraph  (A),  the  'applicable  percentage 
increase'  for  12-month  cost  reporting  periods  beginning  during — 
"(I)  fiscal  year  1986,  is  0.5  percent, 
"(II)  fiscal  year  1987,  is  1.15  percent, 

"(III)  fiscal  year  1988,  is  the  market  basket  percentage  in- 
crease minus  2.0 percentage  points,  and 

"(IV)  subsequent  fiscal  years  is  the  market  basket  percentage 
increase. 

(f)  Related  Conforming  and  Technical  Amendments. — 

(1)  Section  1886  of  such  Act  (42  U.S.C.  1395ww)  is  further 
amended — 

(A)  by  adding  at  the  end  of  subsection  (dX2XD)  the  fol- 
lowing new  sentence:  "For  purposes  of  payment  under  this 
subsection,  a  hospital  is  considered  to  be  located  in  an 
urban  area  or  large  urban  area,  respectively,  if  the  hospital 
is  paid  under  this  subsection  at  the  rate  for  hospitals 
located  in  such  an  area. 

(B)  in  subsection  (eXS)(B),  by  striking  "or  determine') 

(C)  in  subsection  (e)(4) — 

(i)  by  striking  "for  fiscal  year  1988"  and  inserting 
"for  each  fiscal  year  (beginning  with  fiscal  year  1988)", 

(ii)  by  striking  "and  shall  determine  for  each  subse- 
quent fiscal  year"  and  all  that  follows  through  "fiscal 
year,  and",  and 

(Hi)  by  amending  the  last  sentence  to  read  as  follows: 
"The  appropriate  change  factor  may  be  different  for  all 
large  urban  subsection  (d)  hospitals,  other  urban  sub- 
section (d)  hospitals,  urban  subsection  (d)  Puerto  Rico 
hospitals,  rural  subsection  (d)  hospitals,  and  rural  sub- 
section (d)  Puerto  Rico  hospitals,  and  all  other  hospi- 
tals and  units  not  paid  under  subsection  (d),  and  may 
vary  among  such  other  hospitals  and  units.  ";  and 

(D)  in  paragraph  (5),  by  striking  "or  determination  "  each 
place  it  appears. 

(2)  Subsection  (aXlXB)(ii)  of  section  107  of  the  Balanced 
Budget  and  Emergency  Deficit  Control  Reaffirmation  Act  of 
1987  (Public  Law  100-119)  is  amended,  effective  as  of  the  date 
of  the  enactment  of  such  Act,  by  inserting  ",  the  target  percent- 
age and  DRG  percentage  shall  be  those  specified  in  subsection 
(d)(l)(C)(iv)  of  such  section,  and  the  applicable  percentage  in- 
crease in  a  hospital's  target  amount  shall  be  deemed  to  be  0 per- 
cent" before  the  period  at  the  end. 

(g)  Effective  Dates. — 

(1)  PPS  HOSPITALS,  DRG  PORTION  OF  PAYMENT.— In  the  COSe  of 

a  subsection  (d)  hospital  (as  defined  in  paragraph  (6)) — 

(A)  the  amendments  made  by  subsections  (a)  and  (c)  shall 
apply  to  payments  made  under  section  1886(aXlXAXiii)  of 
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the  Social  Security  Act  on  the  basis  of  discharges  occurring 
on  or  after  April  1,  1988,  and 

(B)  for  discharges  occurring  on  or  after  October  1,  1988, 
the  applicable  percentage  increase  (described  in  section 
1886(d)(S)(B)  of  such  Act))  for  discharges  occurring  during 
fiscal  year  1987  is  deemed  to  have  been  such  percentage  in- 
crease as  amended  by  subsection  (a). 

(2)  PPS  SOLE  COMMUNITY  HOSPITALS,  HOSPITAL  SPECIFIC  POR- 
TION OF  PAYMENT. — In  the  case  of  a  subsection  (d)  hospital 
which  receives  payments  made  under  section  1886(d)(1)(A)  of  the 
Social  Security  Act  because  it  is  a  sole  community  hospital — 

(A)  the  amendment  made  by  subsections  (a)  and  (c)  shall 
apply  to  payments  under  section  1886(d)(l)(A)(ii)(I)  of  the 
Social  Security  Act  made  on  the  basis  of  discharges  occur- 
ring during  a  cost  reporting  period  of  a  hospital,  for  the 
hospital's  cost  reporting  period  beginning  on  or  after  Octo- 
ber 1,  1987; 

(B)  notwithstanding  subparagraph  (A),  for  cost  reporting 
period  beginning  during  fiscal  year  1988,  the  applicable 
percentage  increase  (as  defined  in  section  1886(d)(3)(B)  of 
such  Act)  for  the — 

(i)  first  51  days  of  the  cost  reporting  period  shall  be  0 
percent, 

(ii)  next  132  days  of  such  period  shall  be  2.7  percent, 
and 

(Hi)  remainder  of  such  period  of  the  cost  reporting 
period  shall  be  the  applicable  percentage  increase  (as  so 
defined,  as  amended  by  subsection  (a));  and 

(C)  for  cost  reporting  periods  beginning  on  or  after  Octo- 
ber 1,  1988,  the  applicable  percentage  increase  (as  so  de- 
fined) with  respect  to  the  previous  cost  reporting  period 
shall  be  deemed  to  have  been  the  applicable  percentage  in- 
crease (as  so  defined,  as  amended  by  subsection  (a)). 

(3)  PPS-EXEMPT  HOSPITALS. — In  the  case  of  a  hospital  that  is 
not  a  subsection  (d)  hospital — 

(A)  the  amendments  made  by  subsection  (e)  shall  apply  to 
cost  reporting  periods  beginning  on  or  after  October  1,  1987; 

(B)  notwithstanding  subparagraph  (A),  for  the  hospital's 
cost  reporting  period  beginning  during  fiscal  year  1988,  pay- 
ment under  title  XVIII  of  the  Social  Security  Act  shall  be 
made  as  though  the  applicable  percentage  increase  de- 
scribed in  section  1886(b)(3)(B)  of  such  Act  were  equal  to  the 
product  of  2.7  percent  and  the  ratio  of  315  to  366;  and 

(C)  for  cost  reporting  periods  beginning  on  or  after  Octo- 
ber 1,  1988,  the  applicable  percentage  increase  (as  so  de- 
fined) with  respect  to  the  cost  reporting  period  beginning 
during  fiscal  year  1988  shall  be  deemed  to  have  been  2.7 
percent. 

(4)  Definition,  regional  floor,  and  technical  and  con- 
forming AMENDMENTS. — The  amendments  made  by  subsections 
(b)  and  (d)  and  paragraphs  (1)  and  (2)  of  subsection  (f)  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

(5)  Transition  for  large  urban  area  rates.— In  computing 
the  average  standardized  amount  for  hospitals  located  in  a 


49 


large  urban  area  or  other  urban  area  under  section 
1886(dX3XAXii)  of  the  Social  Security  Act  (as  amended  by  sub- 
section (c))  for  fiscal  year  1988,  the  reference  to  ''the  respective 
average  standardized  amount  computed  for  the  previous  fiscal 
year  under  this  subparagraph  "  is  deemed  a  reference  to  the  av- 
erage standardized  amount  computed  for  hospitals  located  in 
an  urban  area  for  the  51-day  period  beginning  on  October  1, 
1987. 

(6)  Definition. — In  this  subsection,  the  term  ''subsection  (d) 
hospitaV  has  the  meaning  given  such  term  in  section 
1886(dX10XB)  of  the  Social  Security  Act. 

SEC.  4003.  INCREASE  IN  DISPROPORTIONATE  SHARE  ADJUSTMENT  AND  RE- 
DUCTION IN  INDIRECT  MEDICAL  EDUCA  TION  PA  YMENTS. 

(a)  Reduction  in  Indirect  Medical  Education  Payments. — 

(1)  Section  1886(dX5XBXii)  of  the  Social  Security  Act  (i2 
U.S.C.  1395ww(dX5)(B)(ii))  is  amended— 

(A)  in  subclause  (I),  by  striking  "2''  and  inserting  in  lieu 
thereof  "1.89'';  and 

(B)  in  subclause  (II),  by  striking  "1.5''  and  inserting  in 
lieu  thereof  "1.43". 

(2)  Section  1886(dX3XCXii)  of  such  Act  (42  U.S.C. 
1395ww(dX3XCXii))  is  amended  by  inserting  "and  by  section 
4003(aXl)  of  the  Omnibus  Budget  Reconciliation  Act  of  1987" 
after  "1985"  each  place  it  appears  in  subclauses  (I)  and  (II). 

(b)  Increase  In  Disproportionate  Share  Adjustment. — Section 
1886(dX5XF)  of  such  Act  (42  U.S.C.  1395ww(dX5XB))— 

(1)  in  clause  (Hi),  by  striking  "15  percent"  and  inserting  "25 
percent",  and 

(2)  in  clause  (ivXD,  by  striking  "the  lesser  of  15  percent,  or". 

(c)  Extension  of  Disproportionate  Share  Adjustment.— Sec- 
tions 1886(dX2XCXiv)  (42  U.S.C.  1395ww(dX2XCXiv)), 
1886(dX3XCXiiXI)  (42  U.S.C.  1395ww(dX3)(CXiiXI)X  1886(dX3XC)(iiXII) 
(42  U.S.C.  1395ww(dX3XCXiiXII)),  1886(dX5XBXiiXI)  (42  U.S.C. 
1395ww(dX5XBXiiXI)X  1886(d)(5XBXiiXII)  (42  U.S.C. 
1395ww(dX5XBXiiXII)),  and  1886(d)(5XFXi)  (42  U.S.C. 
1395ww(dX5XF)(i))  of  the  Social  Security  Act  are  each  amended  by 
striking  "1989"  and  inserting  in  lieu  thereof  "1990". 

(d)  Special  Rule. — In  the  case  of  a  hospital  which — 

(1)  consists  of  2  inpatient  hospital  facilities  which  are  more 
than  4  niiles  apart  and  each  of  which  is  in  a  separate  political 
jurisdiction  within  the  same  State  and  one  of  which  meets  the 
criteria  under  section  1886(d)(5XF)  of  the  Social  Security  Act  for 
serving  a  significantly  disproportionate  number  of  low-income 
patients  as  if  that  facility  were  a  separate  hospital;  and 

(2)  receives  payments  for  inpatient  hospital  services  under 
title  XVIII  of  the  Social  Security  Act  which  are  less  than  the 
hospital 's  reasonable  costs, 

the  Secretary  of  Health  and  Human  Services,  upon  application  by 
the  hospital,  may  treat  each  of  the  facilities  of  hospital  as  separate 
hospitals  for  purposes  of  applying  section  1886(dX5XF)  of  the  Social 
Security  Act,  for  discharges  occurring  on  or  after  October  1,  1988. 
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(e)  Effective  Date.— The  amendments  made  by  this  section  shall 
apply  to  payments  for  discharges  occurring  on  or  after  October  1, 
1988. 

SEC.  4004.  PROVISIONS  RELATING  TO  WAGE  INDEX. 

(a)  SuRVEY.—Section  1886(dX3XE)  of  the  Social  Security  Act  (42 
U.S.C.  1395ww(dX3)(E))  is  amended  by  adding  at  the  end  the  follow- 
ing: "Not  later  than  October  1,  1990  (and  at  least  every  36  months 
thereafter),  the  Secretary  shall  update  the  factor  under  the  preced- 
ing sentence  on  the  basis  of  a  survey  conducted  by  the  Secretary 
(and  updated  as  appropriate)  of  the  wages  and  wage-related  costs  of 
subsection  (d)  hospitals  in  the  United  States.  To  the  extent  deter- 
mined feasible  by  the  Secretary,  such  survey  shall  measure  the  earn- 
ings and  paid  hours  of  employment  by  occupational  category  and 
shall  exclude  data  with  respect  to  the  wages  and  wage-related  costs 
incurred  in  furnishing  skilled  nursing  facility  services. 

(b)  Clinic  Hospital  Wage  Indices. — In  calculating  the  wage 
index  under  section  1886(d)  of  the  Social  Security  Act  for  purposes 
of  making  payment  adjustments  after  September  30,  1988,  as  re- 
quired under  paragraphs  (2XW  and  (3)(E)  of  such  section,  in  the 
case  of  any  institution  which  received  the  waiver  specified  in  section 
602(k)  of  the  Social  Security  Amendments  of  1983,  the  Secretary  of 
Health  and  Human  Services  shall  include  wage  costs  paid  to 
related  organization  employees  directly  involved  in  the  delivery  and 
administration  of  care  provided  by  the  related  organization  to  hos- 
pital inpatients.  For  purposes  of  the  preceding  sentence,  the  term 
"wage  costs"  does  not  include  costs  of  overhead  or  home  office  ad- 
ministrative salaries  or  any  costs  that  are  not  incurred  in  the  hospi- 
tal's Metropolitan  Statistical  Area. 

SEC.  4005.  RURAL  HOSPITALS. 

(a)  Revision  of  Standards  for  Including  a  Rural  County  in 
AN  Urban  Area.— 

(1)  Treating  certain  rural  hospitals  adjacent  to  urban 
AREAS  AS  URBAN  HOSPITALS.  Section  1886(dX8)  of  the  Social  Se- 
curity Act  (42  U.Sa  1395ww(dX8))— 

(A)  by  redesignating  clauses  (i)  and  (ii)  of  subparagraphs 
(A)  and  (B)  as  subclauses  (I)  and  (II),  respectively, 

(B)  by  redesignating  subparagraphs  (A)  and  (B)  as  clauses 
(i)  and  (ii),  respectively, 

(C)  by  inserting  ''(A)'' after  'W'\  and 

(D)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

*W)  The  Secretary  shall  treat  a  hospital  located  in  a  rural  county 
adjacent  to  one  or  more  urban  areas  as  being  located  in  the  urban 
metropolitan  statistical  area  to  which  the  greatest  number  of  work- 
ers in  the  county  commute,  if— 

'W  the  rural  county  would  otherwise  be  considered  part  of  an 
urban  area  but  for  the  fact  that  the  rural  county  does  not  meet 
the  standard  relating  to  the  rate  of  commutation  between  the 
rural  county  and  the  central  county  or  counties  of  any  adjacent 
urban  areai  and 

*Yii)  either  (I)  the  number  of  residents  of  the  rural  county  who 
commute  for  employment  to  the  central  county  or  counties  of 
any  adjacent  urban  area  is  equal  to  at  least  15  percent  of  the 
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number  of  residents  of  the  rural  county  who  are  employed,  or 
(II)  the  sum  of  the  number  of  residents  of  the  rural  county  who 
commute  for  employment  to  the  central  county  or  counties  of 
any  adjacent  urban  area  and  the  number  of  residents  of  any  ad- 
jacent urban  area  who  commute  for  employment  to  the  rural 
county  is  at  least  equal  to  20  percent  of  the  number  of  residents 
of  the  rural  county  who  are  employed. 
"(C)  The  Secretary  shall  make  a  proportional  adjustment  in  the 
standardized  amount  determined  under  paragraph  (3)  for  hospitals 
located  in  an  urban  area  to  assure  that  the  provisions  of  subpara- 
graph (B)  do  not  result  in  aggregate  payments  under  this  section 
that  are  greater  or  less  than  those  that  would  otherwise  be  made. 
The  Secretary  shall  make  such  adjustment  in  payments  under  this 
section  to  hospitals  located  in  rural  areas  as  are  necessary  to  assure 
that  the  aggregate  of  payments  to  rural  hospitals  not  affected  by 
subparagraph  (B)  are  not  changed  as  a  result  of  the  application  of 
subparagraph  (B). ' 
(i)  Location  of  hospital.— For  purposes  of  section  1886  of 
the  Social  Security  Act,  Watertown  Memorial  Hospital  in  Wa- 
tertown,  Wisconsin  is  deemed  to  be  located  in  Jefferson  County, 
Wisconsin. 

(3)  Effective  date. — This  section,  and  the  amendments 
made  by  paragraph  (1),  shall  apply  to  discharges  occurring  on 
or  after  October  1,  1988. 
(b)  Expansion  of  Swing-Bed  Program.— 

(1)  Expansion  to  hospitals  with  fewer  than  loo  beds.— 
Section  1883(bXl)  of  the  Social  Secunty  Act  (42  U.S.C. 
1395tt(bXl))  is  amended  by  striking  ''50  beds''  and  inserting 
''100  beds". 

(2)  Requirements  for  hospitals  with  more  than  U9 
BEDS,— Section  1883(d)  of  such  Act  (Jf2  U.S.C.  1395dd(d))  is 
amended — 

(A)  by  inserting  "(1)"  after  "(d)",  and 

(B)  by  adding  at  the  end  the  following  new  paragraphs: 
"(2XA)  Any  agreement  under  this  section  with  a  hospital  with 

more  than  49  beds  shall  provide  that  no  payment  may  be  made  for 
extended  care  services  which  are  furnished  to  an  extended  care  pa- 
tient after  the  end  of  the  5-day  period  (excluding  weekends  and  holi- 
days) beginning  on  an  availability  date  for  a  skilled  nursing  facili- 
ty, unless  the  patient 's  physician  certifies,  within  such  5-day  period, 
that  the  transfer  of  that  patient  to  that  facility  is  not  medically  ap- 
propriate on  the  availability  date.  The  Secretary  shall  prescribe  reg- 
ulations to  provide  for  notice  by  skilled  nursing  facilities  of  avail- 
ability dates  to  hospitals  which  have  agreements  under  this  section 
and  which  are  located  within  the  same  geographic  region  (as  de- 
fined by  the  Secretary). 
"(B)  In  this  paragraph: 

"(i)  The  term  'availability  date'  means,  with  respect  to  an  ex- 
tended care  patient  at  a  hospital,  any  date  on  which  a  bed  is 
available  for  the  patient  in  a  skilled  nursing  facility  located 
within  the  geographic  region  in  which  the  hospital  is  located. 

"(ii)  The  term  'extended  care  patient'  means  an  individual 
being  furnished  extended  care  services  at  a  hospital  pursuant  to 
an  agreement  with  the  Secretary  under  this  section. 
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**(3)  In  the  case  of  an  agreement  for  a  cost  reporting  period  under 
this  section  with  a  hospital  that  has  more  than  49  beds,  payment 
may  not  be  made  in  the  period  for  patient-days  of  extended  care 
services  that  exceed  15  percent  of  the  product  of  the  number  of  days 
in  the  period  and  the  average  number  of  licensed  beds  in  the  hospi- 
tal in  the  period. 

(3)  Report. — The  Secretary  of  Health  and  Human  Services 
shall  report  to  Congress,  not  later  than  February  1,  1989,  con- 
cerning— 

(A)  the  proportion  of  admissions  to  hospitals  for  extended 
care  services  under  section  1883  of  the  Social  Security  Act 
which  are  denied  or  approved  by  a  peer  review  organization 
under  section  1154(aXl)  of  such  Act,  and 

(B)  on  recommendations  for  methods  of  encouraging  hos- 
pitals that — 

(i)  have  a  low  occupancy  rate, 

(ii)  are  eligible  to  enter  (but  have  not  entered)  into  an 
agreement  under  section  1883  of  such  Act,  and 

(Hi)  are  located  in  areas  with  a  need  for  additional 
providers  of  extended  care  services, 
to  enter  into  such  agreements, 
(i)  Effective  date. — The  amendments  made  by  paragraphs 
(1)  and  (2)  shall  apply  to  agreements  under  section  1883  of  the 
Social  Security  Act  entered  into  after  March  31,  1988. 

(c)  Payments  to  Sole  Community  Hospitals.-— 

(1)  Section  1886(dX5XCXii)  of  the  Social  Security  Act  (42 
U.SC  1395ww(dX5XCXii))  is  amended— 

(A)  by  striking  *'1988''  in  the  second  sentence  and  insert- 
ing ''1990'\  and 

(B)  by  inserting  after  the  second  sentence  the  following: 
**A  subsection  (d)  hospital  that  meets  the  criteria  for  classi- 
fication as  a  sole  community  hospital  and  otherwise  quali- 
fies for  the  adjustment  authorized  by  the  preceding  sen- 
tence may  qualify  for  such  an  adjustment  without  regard  to 
the  formula  by  which  payments  are  determined  for  the  hos- 
pital under  paragraph  (IXA). ". 

(2XA)  The  amendments  made  by  paragraph  (1)  shall  apply  to 
cost  reporting  periods  beginning  on  or  after  October  1,  1987. 

(B)  The  Secretary  of  Health  and  Human  Services  shall  take 
appropriate  steps  to  ensure  that  the  total  amount  paid  in  a 
fiscal  year  under  title  XVHI  of  the  Social  Security  Act  by 
reason  of  the  amendment  made  by  paragraph  (IXB)  does  not 
exceed  $5,000,000  in  the  case  of  fiscal  year  1988  and  $10,000,000 
for  fiscal  year  1989. 

(d)  Medicare  Classification  of  Rural  Referral  Centers. — 

(1)  Extension  of  classification. — 

(A)  In  general.— The  first  sentence  of  section 
1886(dX5XCXiXI)  of  the  Social  Security  Act  (42  U.SC. 
1395ww(dX5XCXiXI))  is  amended  by  striking  ''500''  and  in- 
serting ''275'\ 

(B)  Effective  date. — The  amendment  made  by  subpara- 
graph (A)  shall  apply  to  discharges  occurring  on  or  after 
April  1,  1988. 

(2)  Study.— 


53 


(A)  In  general.— The  Secretary  of  Health  and  Human 
Services  shall  provide  for  a  study  of  the  criteria  used  for 
the  classification  of  hospitals  as  rural  referral  centers 
under  section  1886(dX5XCXi)  of  the  Social  Security  Act.  The 
study  shall  include  an  examination  of— 

(i)  the  extent  that  hospitals  classified  as  rural  refer- 
ral centers  receive  more  or  less  than  their  actual  costs 
of  providing  inpatient  hospital  services,  and 

(ii)  the  appropriateness  of  providing  for  payment  for 
such  centers  at  a  rate  other  than  the  rate  for  a  hospital 
located  in  an  other  urban  area. 

(B)  Report. — The  Secretary  shall  report  to  Congress,  by 
not  later  than  March  1,  1989,  on  the  study  conducted  under 
subparagraph  (A)  and  on  recommendations  for  the  criteria 
that  should  be  applied  under  section  1886(dX5XCXi)  of  the 
Social  Security  Act  for  the  classification  of  hospitals  as 
rural  referral  centers  for  cost  reporting  periods  beginning 
on  or  after  October  1,  1989. 

(e)  Grant  Program  for  Rural  Health  Care  Transition. — 

(IJ  The  Administrator  of  the  Health  Care  Financing  Admin- 
istration, in  consultation  with  the  Assistant  Secretary  for 
Health  (or  a  designee),  shall  establish  a  program  of  grants  to 
assist  eligible  small  rural  hospitals  and  their  communities  in 
the  planning  and  implementation  of  projects  to  modify  the  type 
and  extent  of  services  such  hospitals  provide  in  order  to  adjust 
for  one  or  more  of  the  following  factors: 

(A)  Changes  in  clinical  practice  patterns. 

(B)  Changes  in  service  populations. 

(C)  Declining  demand  for  acute-care  inpatient  hospital 
capacity. 

(D)  Declining  ability  to  provide  appropriate  staffing  for 
inpatient  hospitals. 

(E)  Increasing  demand  for  ambulatory  and  emergency 
services. 

(F)  Increasing  demand  for  appropriate  integration  of  com- 
munity health  services. 

(G)  The  need  for  adequate  access  (including  appropriate 
transportation)  to  emergency  care  and  inpatient  care  in 
areas  in  which  a  significant  number  of  underutilized  hospi- 
tal beds  are  being  eliminated. 

(H)  The  Administrator  shall  submit  a  final  report  on  the 
program  to  the  Congress  not  later  than  180  days  after  all 
projects  receiving  a  grant  under  the  program  are  completed. 

Each  demonstration  project  under  this  subsection  shall  demon- 
strate methods  of  strengthening  the  financial  and  managerial 
capability  of  the  hospital  involved  to  provide  necessary  services. 
Such  methods  may  include  programs  of  cooperation  with  other 
health  care  providers,  of  diversification  in  services  furnished 
(including  the  provision  of  home  health  services),  of  physician 
recruitment,  and  of  improved  management  systems. 

(2)  For  purposes  of  this  subsection,  the  term  "eligible  small 
rural  hospital'^  means  any  non-Federal,  short-term  general 
acute  care  hospital  that — 
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(A)  is  located  in  a  rural  area  (as  determined  in  accord- 
ance with  subsection  (d)), 

(B)  has  less  than  100  beds,  and 

(C)  is  not  for  profit. 

(3XA)  Any  eligible  small  rural  hospital  that  desires  to  modify 
the  type  or  extent  of  health  care  services  that  it  provides  in 
order  to  adjust  for  one  or  more  of  the  factors  specified  in  para- 
graph (1)  may  submit  an  application  to  the  Governor  of  the 
State  in  which  it  is  located.  The  application  shall  specify  the 
nature  of  the  project  proposed  by  the  hospital,  the  data  and  in- 
formation on  which  the  project  is  based,  and  a  timetable  (of  not 
more  than  24  months)  for  completion  of  the  project.  The  appli- 
cation shall  be  submitted  on  or  before  a  date  specified  by  the 
Administrator  and  shall  be  in  such  form  as  the  Administrator 
may  require. 

(B)  The  Governor  shall  transmit  any  application  submitted 
pursuant  to  subparagraph  (A)  to  the  Secretary  not  later  than  SO 
days  after  it  is  received  by  the  Governor,  accompanied  by  any 
comments  with  respect  to  the  application  that  the  (Governor 
deems  appropriate. 

(C)  The  Governor  of  a  State  may  designate  an  appropriate 
State  agency  to  receive  and  comment  on  applications  submitted 
under  subparagraph  (A). 

(4)  A  hospital  shall  be  considered  to  be  located  in  a  rural 
area  for  purposes  of  this  subsection  if  it  is  treated  as  being  lo- 
cated in  a  rural  area  for  purposes  of  section  1886(dX3)(D)  of  the 
Social  Security  Act 

(5)  In  determining  which  hospitals  making  application  under 
paragraph  (3)  will  receive  grants  under  this  subsection,  the  Ad- 
ministrator shall  take  into  account — 

(A)  any  comments  received  under  paragraph  (3XB)  with 
respect  to  a  proposed  project; 

(B)  the  effect  that  the  project  will  have  on — 

(i)  reducing  expenditures  from  the  Federal  Hospital 
Insurance  Trust  Fund, 

(ii)  improving  the  access  of  medicare  beneficiaries  to 
health  care  of  a  reasonable  quality; 

(C)  the  extent  to  which  the  proposal  of  the  hospital,  using 
appropriate  data,  demonstrates  an  understanding  of— 

(i)  the  primary  market  or  service  area  of  the  hospital, 
and 

(ii)  the  health  care  needs  of  the  elderly  and  disabled 
that  are  not  currently  being  met  by  providers  in  such 
market  or  area,  and 

(D)  the  degree  of  coordination  that  may  be  expected  be- 
tween the  proposed  project  and — 

(i)  other  local  or  regional  health  care  providers,  and 

(ii)  community  and  government  leaders, 

as  evidenced  by  the  availability  of  support  for  the  project  (in 
cash  or  in  kind)  and  other  relevant  factors. 

(6)  A  grant  to  a  hospital  under  this  subsection  may  not  exceed 
$50,000  a  year  and  may  not  exceed  a  term  of  2  years. 

(7) (A)  Except  as  provided  in  subparagraphs  (D)  and  (C),  a  hos- 
pital receiving  a  grant  under  this  subsection  may  use  the  grant 
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for  any  of  expenses  incurred  in  planning  and  implementing  the 
project  with  respect  to  which  the  grant  is  made. 

(B)  A  hospital  receiving  a  grant  under  this  subsection  for  a 
project  may  not  use  the  grant  to  retire  debt  incurred  with  re- 
spect to  any  capital  expenditure  made  prior  to  the  date  on 
which  the  project  is  initiated. 

(C)  Not  more  than  one-third  of  any  grant  made  under  this 
subsection  may  be  expended  for  capital-related  costs  (as  defined 
by  the  Secretary  for  purposes  of  section  1886(aXi)  of  the  Social 
Security  Act)  of  the  project. 

(8XA)  A  hospital  receiving  a  grant  under  this  section  shall 
furnish  the  Administrator  with  such  information  as  the  Ad- 
ministrator may  require  to  evaluate  the  project  with  respect  to 
which  the  grant  is  made  and  to  ensure  that  the  grant  is  expend- 
ed for  the  purposes  for  which  it  was  made. 

(B)  The  Administrator  shall  report  to  the  Congress  at  least 
once  every  6  months  on  the  program  of  grants  established  under 
this  subsection.  The  report  shall  assess  the  functioning  and 
status  of  the  program,  shall  evaluate  the  progress  made  toward 
achieving  the  purposes  of  the  program,  and  shall  include  any 
recommendations  the  Secretary  may  deem  appropriate  with  re- 
spect to  the  program.  In  preparing  the  report,  the  Secretary 
shall  solicit  and  include  the  comments  and  recommendations  of 
private  and  public  entities  with  an  interest  in  rural  health  care. 

(C)  The  Administrator  shall  submit  a  final  report  on  the  pro- 
gram to  the  Congress  not  later  than  180  days  after  all  projects 
receiving  a  grant  under  the  program  are  completed. 

(9)  For  purposes  of  carrying  out  the  program  of  grants  under 
this  subsection,  there  are  authorized  to  be  appropriated  from 
the  Federal  Hospital  Insurance  Trust  Fund  $15,000,000  for  each 
of  the  fiscal  years  1989  and  1990. 

SEC.  4006.  PA  YMENTS  FOR  HOSPITAL  CAPITAL 

(a)  Reductions  in  Payments  for  Capital.— Section  1886(gXS)(A) 
of  the  Social  Security  Act  (42  U.S.C.  1395ww(g)(3XA))  is  amended— 

(A)  in  clause  (ii),  by  striking  *\  and  '  and  inserting  ''on  or 
after  October  1,  1987,  and  before  January  1,  1988, 

(B)  by  striking  clause  (Hi)  and  inserting  the  following: 
''(Hi)  12  percent  for  payments  attributable  to  portions  of  cost 

reporting  periods  or  discharges  (as  the  case  may  be)  in  fiscal 
year  1988,  occurring  on  or  after  January  1,  1988,  and 

"(iv)  15  percent  to  portions  of  cost  reporting  periods  or  dis- 
charges (as  the  case  may)  be  occuring  during  fiscal  year  1989. 

(b)  Prospective  Payment  for  Capital-Related  Costs. — 

(1)  In  general.— Paragraph  (1)  of  section  1886(g)  of  such  Act 
(Jf2  U.S.C  1395  WW  (g))  is  amended  to  read  as  follows: 
"(gXl)(A)  Notwithstanding  section  1861(v},  instead  of  any  amounts 
that  are  otherwise  payable  under  this  title  with  respect  to  the  rea- 
sonable costs  of  subsection  (d)  hospitals  and  subsection  (d)  Puerto 
Rico  hospitals  for  capital-related  costs  of  inpatient  hospital  services, 
the  Secretary  shall,  for  hospital  cost  reporting  periods  beginning  on 
or  after  October  1,  1991,  provide  for  payments  for  such  costs  in  ac- 
cordance with  a  prospective  payment  system  established  by  the  Sec- 
retary. 
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'W)  Such  system^ 

*W  shall  provide  for  (I)  a  payment  on  a  per  discharge  basis, 
and  (II)  an  appropriate  weighting  of  such  payment  amount  as 
relates  to  the  classification  of  the  discharge; 

'YiiJ  may  provide  for  an  adjustment  to  take  into  account  vari- 
ations in  the  relative  costs  of  capital  and  construction  for  the 
different  types  of  facilities  or  areas  in  which  they  are  located; 

*'(iiiJ  may  provide  for  such  exceptions  (including  appropriate 
exceptions  to  reflect  capital  obligations)  as  the  Secretary  deter- 
mines to  be  appropriate,  and 

^Yiv)  may  provide  for  suitable  adjustment  to  reflect  hospital 
occupancy  rate. 

**(C)  In  this  paragraph,  the  term  'capital-related  costs'  has  the 
meaning  given  such  term  by  the  Secretary  under  subsection  (a)(4)  as 
of  September  SO,  1987,  and  does  not  include  a  return  on  equity  cap- 
ital . 

(2)  Conforming  amendment. — Section  1886  of  such  Act  is 
amended — 

(A)  in  subsection  (aXi),  by  striking  ''with  respect  to  costs 
incurred  in  cost  reporting  periods  beginning  prior  to  Octo- 
ber 1  of  1987  (or  of  such  later  year  as  the  Secretary  may,  in 
his  discretion,  select),  other  capital-related  costs,  as  defined 
by  the  Secretary"  and  inserting  "other  capital-related  costs 
(as  defined  by  the  Secretary  for  periods  before  October  1, 
1987)'\  and 

(B)  by  striking  subparagraph  (C)  of  subsection  (gXS). 

(2)  Effective  dates. — The  amendment  made  by  paragraph 
(1)  shall  take  effect  on  October  1,  1987.  The  amendments  made 
by  paragraph  (2)  shall  apply  to  cost  reporting  periods  beginning 
on  or  after  October  1,  1987. 
(c)  ProPAC  Report  on  Adjustment  for  Hospital  Occupancy. — 
The  Prospective  Payment  Assessment  Commission  shall  study  and 
report  to  the  Committee  on  Ways  and  Means  of  the  House  of  Repre- 
sentatives and  the  Committee  on  Finance  of  the  Senate,  by  not  later 
than  May  1,  1988,  on  the  suitability  and  feasibility  of  linking  pay- 
ment for  capital-related  costs  under  part  A  of  title  XVIII  of  the 
Social  Security  Act  to  hospital  occupancy  rates. 

SEC.  4007.  REPORTING  HOSPITAL  INFORM  A  TION. 

(a)  Development  of  Data  Base. — The  Secretary  of  Health  and 
Human  Services,  (in  this  section  referred  to  as  the  "Secretary')  shall 
develop  and  place  into  effect  not  later  than  June  1,  1989,  a  data 
base  of  the  operating  costs  of  inpatient  hospital  services  with  respect 
to  all  hospitals  under  title  XVIII  of  the  Social  Security  Act,  which 
data  base  shall  be  updated  at  least  once  every  quarter  (and  main- 
tained for  the  12-month  period  preceding  any  such  update).  The 
data  base  under  this  subsection  may  include  data  from  preliminary 
cost  reports  (but  the  Secretary  shall  make  available  an  updata  anal- 
ysis of  the  differences  between  preliminary  and  settled  cost  reports). 

(b)  Reporting  of  Information  Electronically.— Subject  to 
paragraph  (2),  with  respect  to  hospital  cost  reporting  periods  begin- 
ning on  or  after  October  1,  1989,  the  Secretary  shall  place  into  effect 
a  standardized  electronic  cost  reporting  format  for  hospitals  under 
the  medicare  program. 
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(2)  The  Secretary  may  delay  or  waive  the  implementation  of 
such  format  in  particular  instances  where  such  implementation 
would  result  in  financial  hardship  (in  particular  with  respect 
to  a  small  percentage  of  medicare  volume), 
(c)  Demonstration  Project. — 

(1)  The  Secretary  of  Health  and  Human  Services  shall  pro- 
vide for  a  3-year  demonstration  project  to  develop,  and  deter- 
mine the  costs  and  benefits  of  establishing  a  uniform  system  for 
the  reporting  by  medicare  participating  hospitals  of  balance 
sheet  and  information  described  in  paragraph  (2).  In  contract- 
ing the  project,  the  Secretary  shall  require  hospitals  in  at  least 
2  States,  one  of  which  maintains  a  uniform  hospital  reporting 
system,  to  report  such  information  based  on  standard  informa- 
tion established  by  the  Secretary. 

(2)  The  information  described  in  this  paragraph  is  as  follows: 

(A)  Hospital  discharges  (classified  by  category  of  service 
and  by  class  of  primary  payer). 

(B)  Patient  days  (classified  by  category  of  service  and  by 
class  of  primary  payer). 

(C)  Licensed  beds,  staffed  beds,  and  occupancy  (by  catego- 
ry of  service). 

(u)  Outpatient  visits  (classified  by  class  of  primary 
payer). 

(E)  Inpatient  charges  and  revenues  (classified  by  class  of 
primary  payer). 

(F)  Outpatient  charges  and  revenues  (classified  by  class  of 
primary  payer). 

(G)  Inpatient  and  outpatient  hospital  expenses  (by  cost- 
center  classified  for  operating  and  capital). 

(H)  Reasonable  costs. 

(I)  Other  income. 

(J)  Uncompensated  care  (classified  by  bad  debt  and  char- 
ity care). 
(K)  Capital  acquisitions. 
(L)  Capital  assets. 

(3)  The  Secretary  shall  develop  the  system  under  subsection  (c) 
in  a  manner  so  as — 

(A)  to  facilitate  the  submittal  of  the  information  in  the 
report  in  an  electronic  form,  and 

(B)  to  be  compatible  with  the  needs  of  the  medicare  pro- 
spective payment  system. 

(i)  The  Secretary  shall  prepare  and  submit,  to  the  Prospective 
Payment  Assessment  Commission,  the  Comptroller  (jeneral,  the 
Committee  on  Ways  and  Means  of  the  House  of  Representatives, 
and  the  Committee  on  Finance  of  the  Senate,  by  not  later  than 
45  days  after  the  end  of  each  calendar  quarter,  data  collected 
under  the  system. 

(5)  In  paragraph  (3): 

(A)  The  terms  "bad  debt  and  ''charity  care "  have  such 
meanings  as  the  Secretary  establishes. 

(B)  The  term  "class"  means,  with  respect  to  payers,  the 
programs  under  this  title  VIII  of  the  Social  Security  Act,  a 
State  plan  approved  under  title  XIX  of  such  Act,  other 
third  party-payers,  and  self-paying  individuals. 


58 


(7)  The  Secretary  shall  set  aside  at  least  $1,000,000  for  each  of 
fiscal  years  1988,  1989,  and  1990  from  existing  research  funds  to 
develop  the  format,  according  to  paragraph  (1),  and  at  least 
$2,000,000  from  program  operations  funds  for  data  collection 
and  analysis,  but  total  funds  shall  not  exceed  $15,000,000  over  3 
years. 

(8)  The  Comptroller  General  shall  analyze  the  adequacy  of 
the  existing  system  for  reporting  of  hospital  information  and 
the  costs  and  benefits  of  data  reporting  under  the  demonstra- 
tion system  and  will  recommend  improvements  in  hospital  data 
collection  and  in  analysis  and  display  of  data  in  support  of 
policy  making. 

(d)  Consultation. — The  Secretary  shall  consult  representa- 
tives of  the  hospital  industry  in  carrying  out  the  provisions  of 
this  section. 

SEC.  4008.  OTHER  PROVISIONS  RELATING  TO  PAYMENT  FOR  INPATIENT 
HOSPITAL  SERVICES. 

(a)  Massachusetts  Medicare  Repayment. — The  Secretary  of 
Health  and  Human  Services  shall  not,  on  or  after  the  date  of  the 
enactment  of  this  Act,  and  before  January  1,  1989,  recoup  from,  or 
otherwise  reduce  payments  to,  hospitals  in  the  State  of  Massachu- 
setts because  of  alleged  overpayments  to  such  hospitals  under  part  A 
of  title  XVHI  of  the  Social  Security  Act  which  occurred  during  the 
period  of  the  statewide  hospital  reimbursement  demonstration 
project  conducted  in  that  State,  between  October  1,  1982,  and  June 
30,  1986,  under  section  402  of  the  Social  Security  Amendments  of 
1967  and  section  222  of  the  Social  Security  Amendments  of  1972. 

(b)  Clarification  of  Section  1814(bJ  State  Waiver  Author- 
ity.— 

(V  Application  of  aggregate  test.— Section  18U(b)(3)(B)  of 
the  Social  Security  Act  (42  U.S.C.  1395f(b)(3XB))  is  amended  by 
striking  ''rate  of  increase  for  the  previous  three-year  period" 
and  inserting  "aggregate  rate  of  increase  from  October  1,  1983, 
to  the  most  recent  date  for  which  annual  data  are  available". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

(c)  Continuation  of  Bad  Debt  Recognition  for  Hospital 
Services. — In  making  payments  to  hospitals  under  title  XVHI  of 
the  Social  Security  Act,  the  Secretary  of  Health  and  Human  Serv- 
ices shall  not  make  any  change  in  the  policy  in  effect  on  August  1, 
1987,  with  respect  to  payment  under  title  XVHI  of  the  Social  Securi- 
ty Act  to  providers  of  service  for  reasonable  costs  relating  to  unrecov- 
ered  costs  associated  with  unpaid  deductible  and  coinsurance 
amounts  incurred  under  such  title  (including  criteria  for  what  con- 
stitutes a  reasonable  collection  effort). 

(d)  Hospital  Outlier  Payments  and  Policy. — 

(1)  Increase  in  outlier  payments  for  burn  center  drgs. — 
(A)  In  general. — For  discharges  classified  in  diagnosis- 
related  groups  relating  to  burn  cases  and  occurring  on  or 
after  April  1,  1988,  and  before  October  1,  1989,  the  margin- 
al cost  of  care  permitted  by  the  Secretary  of  Health  and 
Human  Services  under  section  1886(d)(5)(AXiii)  of  the 
Social  Security  Act  shall  be  90  percent  of  the  appropriate 
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per  diem  cost  of  care  or  90  percent  of  the  cost  for  cost  out- 
liers. 

(B)  Budget  neutrality.— Subparagraph  (A)  shall  he  im- 
plemented in  a  manner  that  ensures  that  total  payments 
under  section  1886  of  the  Social  Security  Act  are  not  in- 
creased or  decreased  by  reason  of  the  adjustments  required 
by  such  subparagraph. 

(2)  Limitation  on  changes  in  outlier  regulations.— 

(A)  In  general. — Notwithstanding  any  other  provision  of 
law,  except  as  required  to  implement  specific  provisions  re- 
quired under  statute,  the  Secretary  of  Health  and  Human 
Services  is  not  authorized  to  issue  in  final  form,  after  the 
date  of  the  enactment  of  this  Act  and  before  September  1, 
1988,  any  final  regulation  which  changes  the  method  of 
payment  for  outlier  cases  under  section  1886(dX5)(A)  of  the 
Social  Security  Act. 

(B)  Propac  report. — The  chairman  of  the  Prospective 
Payment  Assessment  Commission  shall  report  to  the  Con- 
gress and  the  Secretary  of  Health  and  Human  Services,  by 
not  later  than  June  1,  1988,  on  the  method  of  payment  for 
outlier  cases  under  such  section  and  providing  more  ade- 
quate and  appropriate  payments  with  respect  to  burn  out- 
lier cases. 

(3)  Report  on  outlier  payments. — The  Secretary  of  Health 
and  Human  Services  shall  include  in  the  annual  report  submit- 
ted to  the  Congress  pursuant  to  section  1875(b)  of  the  Social  Se- 
curity Act  a  comparison  with  respect  to  hospitals  located  in  an 
urban  area  and  hospitals  located  in  a  rural  area  in  the  amount 
of  reductions  under  section  1886(dXSXB)  of  the  Social  Security 
Act  and  additional  payments  under  section  1886(dX5XA)  of  such 
Act. 

(e)  Miscellaneous  Accounting  Provision.— Effective  as  if  in- 
cluded in  the  enactment  of  the  Omnibus  Budget  Reconciliation  Act 
of  1986,  subsection  (d)  of  section  9307  of  such  Act  is  amended  to 
read  as  follows: 

"(d)  Miscellaneous  Accounting  Provision. — Notwithstanding 
any  other  provision  of  law,  for  purposes  of  section  1886(d)(1)(A)  of 
the  Social  Security  Act,  in  the  case  of  a  hospital  that — 

'YD  had  a  cost  reporting  period  beginning  on  September  28, 
29,  or  30  of  1985, 

"(2)  is  located  in  a  State  in  which  inpatient  hospital  services 
were  paid  in  fiscal  year  1985  pursuant  to  a  Statewide  demon- 
stration project  under  section  402  of  the  Social  Security  Amend- 
ments of  1967  and  section  222  of  the  Social  Security  Amend- 
ments of  1972,  and 

'X3)  elects,  by  notice  to  the  Secretary  of  Health  and  Human 
Services  by  not  later  than  April  1,  1988,  to  have  this  subsection 
apply, 

during  the  first  7  months  of  such  cost  reporting  period  the  'target 
percentage'  shall  be  75 percent  and  the  'DRG  percentage'  shall  be  25 
percent,  and  during  the  remaining  5  months  of  such  period  the 
'target  percentage '  and  the  'DRG  percentage '  shall  each  be  50  per- 
cent. 
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SEC.  4009.  MISCELLANEOUS  PROVISIONS. 

(a)  Responsibilities  of  Medicare  Hospitals  in  Emergency 
Cases.— 

(1)  Increase  in  civil  monetary  penalty.— Section  1867(dX2) 
of  the  Social  Security  Act  (42  U.S.C.  1395dd(dX2))  is  amended 
by  striking  ''$25,000'' and  inserting  ''$50,000'\ 

(2)  Exclusion  from  medicare  program  for  violations.— 
Section  186T(dXl)  of  such  Act  is  amended  by  adding  at  the  end 
the  following  new  sentence: 

''If  a  civil  money  penalty  is  imposed  on  a  responsible  physician 
under  paragraph  (2),  the  Secretary  may  impose  the  sanction  de- 
scribed in  section  1842(jX2XA)  (relating  to  barring  from  participa- 
tion in  the  medicare  program)  in  the  same  manner  as  it  is  imposed 
under  section  1842(j).  \ 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  actions  occurring  on  or  after  the  date  of  the 
enactment  of  this  Act. 

(b)  Designation  of  Pediatric  Hospitals  as  Meeting  Certifica- 
tion AS  Heart  Transplant  Facility. — For  purposes  of  determining 
whether  a  pediatric  hospital  that  performs  pediatric  heart  trans- 
plants meets  the  criteria  established  by  the  Secretary  of  Health  and 
Human  Services  for  facilities  in  which  the  heart  transplants  per- 
formed will  be  considered  to  meet  the  requirement  of  section 
1862(aXlXA)  of  the  Social  Security  Act,  the  Secretary  shall  treat 
such  a  hospital  as  meeting  such  criteria  if— 

(1)  the  hospital's  pediatric  heart  transplant  program  is  oper- 
ated jointly  by  the  hospital  and  another  facility  that  meets  such 
criteria, 

(2)  the  unified  program  shares  the  same  transplant  surgeons 
and  quality  assurance  program  (including  oversight  committee, 
patient  protocol,  and  patient  selection  criteria),  and 

(3)  the  hospital  demonstrates  to  the  satisfaction  of  the  Secre- 
tary that  it  is  able  to  provide  the  specialized  facilities,  services, 
and  personnel  that  are  required  by  pediatric  heart  transplant 
patients. 

(c)  Waiver  of  Inpatient  Limitations  for  the  Connecticut  Hos- 
pice.— Subsection  (a)  of  section  9307  of  the  Omnibus  Budget  Recon- 
ciliation Act  of  1986  is  amended — 

(1)  by  striking  "Temporary"  in  the  heading,  and 

(2)  by  striking  "for  hospice  care  provided  before  October  1, 
1988, 

(d)  Revision  of  Appointment  Process  for  Prospective  Pay- 
ment Assessment  Commission. — 

(1)  In  general.— Section  1886(eX6XB)  of  the  Social  Security 
Act  (42  U.S.C  1395ww(eX6XB))  is  amended— 

(A)  in  the  first  sentence,  by  striking  "provide  expertise 
and  experience  in  the  provision  and  financing  of  health 
care"  and  inserting  "include  individuals  with  national  rec- 
ognition for  their  expertise  in  health  economics,  hospital  re- 
imbursement, hospital  financial  management,  and  other  re- 
lated fields,  who  provide  a  mix  of  different  professionals, 
broad  geographic  representation,  ana  a  balance  between 
urban  ana  rural  representatives, and 

(B)  by  striking  the  last  sentence. 
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(2)  Effective  date. — The  amendments  made  by  paragraph 
(1)  shall  apply  to  appointments  made  after  the  date  of  the  en- 
actment of  this  Act. 

(e)  Psychologists'  Services  Furnished  to  Hospital  Inpa- 
tients.— 

(1)  In  general.— Section  1861(hX3)  of  such  Act  H2  U.S.C. 
1395x(bX3))  is  amended  by  inserting  "(including  clinical  psy- 
chologist (as  defined  by  the  Secretary)/'  after  "others"  the  first 
place  it  appears. 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  with  respect  to  services  furnished  on  or  after  April 
I  1988. 

(f)  Hospital  Condition  of  Participation  Related  to  Individ- 
ual Responsible  for  Care  of  Patient.— Section  1861(eXi)  of  such 
Act  (42  U.S.C.  1395x(eXi))  is  amended  by  inserting  "with  respect  to 
whom  payment  may  be  made  under  this  title"  after  "patient". 

(g)  Delay  in  Requirements  Relating  to  Hospital  Standards 
FOR  Organ  Transplants  and  Standards  for  Organ  Procure- 
ment Agencies.— 

(1)  Section  9318(bX2)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986,  as  amended  by  section  107(c)  of  the  Balanced 
Budget  and  Emergency  Deficit  Control  Reaffirmation  Act  of 
1987,  is  amended  by  striking  "November  21,  1987"  and  inserting 
"March  31,  1988". 

(2)  The  amendment  made  by  paragraph  (1)  shall  be  effective 
as  if  included  in  the  enactment  of  the  Omnibus  Budget  Recon- 
ciliation Act  of  1986. 

(h)  ProPAC  Studies  and  Reports. — 

(1)  Propac  reports  on  study  of  drg  rates  for  hospitals 
IN  RURAL  AND  URBAN  AREAS. — The  Prospective  Payment  Assess- 
ment Commission  shall  evaluate  the  study  conducted  by  the 
Secretary  of  Health  and  Human  Services  pursuant  to  section 
603(aX2XCXi)  of  the  Social  Security  Amendments  of  1983  (relat- 
ing to  the  feasibility,  impact,  and  desirability  of  eliminating  or 
phasing  out  separate  urban  and  rural  DRG  prospective  payment 
rates)  and  report  its  conclusions  and  recommendations  to  the 
Congress  not  later  than  March  1,  1988. 

(2)  Propac  report  on  separate  urban  payment  rates. — 
The  Prospective  Payment  Assessment  Commission  shall  evalu- 
ate the  desirability  of  maintaining  separate  DRG  prospective 
payment  rates  for  hospitals  located  in  large  urban  areas  (as  de- 
fined in  section  1886(dX2XD))  of  the  Social  Security  Act)  and  in 
other  urban  areas,  and  shall  report  to  Congress  on  such  evalua- 
tion not  later  than  January  1,  1989. 

(3)  Report  on  adjustment  for  non-labor  costs. — The  Pro- 
spective Payment  Assessment  Commission  shall  perform  an 
analysis  to  determine  the  feasibility  and  appropriateness  of  ad- 
justing the  non-wage-related  portion  of  the  adjusted  average 
standardized  amounts  under  section  1886(d)(3)  of  the  Social  Se- 
curity Act  based  on  area  differences  in  hospitals'  costs  (other 
than  wage-related  costs)  and  input  prices.  The  Commission 
shall  report  to  the  Congress  on  such  analysis  by  not  later  than 
October  1,  1989. 
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(V  Special  Rule. — In  the  case  of  New  England  county  metropoli- 
tan areas,  the  Secretary  of  Health  and  Human  Services  shall  apply 
the  second  sentence  of  section  1886(d)(2XD)  of  the  Social  Security 
Act,  as  amended  by  section  4001(h)  of  this  subtitle,  as  though 
970,000  were  substituted  for  1,000,000. 

(j)  Technical  Corrections. — 

(1)  Section  1886(aX4)  of  the  Social  Security  Act  W  U.SC. 
1395ww(aX4))  is  amended  by  inserting  a  comma  after  ''educa- 
tional activities". 

(2)  Section  1886(dX5XCXiXn)  of  such  Act  (42  U.SC, 
1395ww(dX5XCXiXn))  is  amended  by  inserting  ''index''  after 
"case  mix  "  both  places  it  appears. 

(3)  Section  1886(dX5XF)  of  such  Act  (42  U.SC 
1395ww(dX5XF))  is  amended— 

(A)  in  clause  dXW,  by  striking  "such  revenues''  the 
second  place  it  appears  and  inserting  "such  net  inpatient 
care  revenues",  and 

(B)  in  clause  (ivXV,  by  striking  "subclause  (HI)"  and  in- 
serting "clause  (v)". 

(4)  Section  1886(dX9)  of  such  Act  (42  US.C  1395ww(dX9))  is 
amended  by  moving  the  matter  in  subparagraph  (B)  before 
clause  (i)  2  ems  to  the  left  so  the  left  margin  of  such  matter  is 
aligned  with  the  left  margin  of  the  matter  in  subparagraph  (A) 
before  clause  (i). 

(5)  Section  1886(hX4XC)  of  such  Act  (42  U.SC 
1395ww(hX4XC))  is  amended  by  striking  "subparagraph  (E)" 
and  inserting  "subparagraph  (D)". 

(6)  Effective  as  if  included  in  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986 — 

(A)  subparagraph  (B)  of  section  9307(cXl)  of  such  Act  is 
amended  to  read  as  follows: 

"(B)  in  paragraph  (2)— 

"(i)  by  striking  subparagraphs  (A)  and  (B), 
"(ii)  in  subparagraph  (C),  by  striking  'such  subsection' 
and  inserting  'of  section  1886(d)  of  the  Social  Security  Act 
(42  US.C  1395ww(d)'  and  by  redesignating  such  subpara- 
graph as  subparagraph  (A),  and 

'  (Hi)  by  amending  subparagraph  (D)  to  read  as  follows: 
"  '(B)  The  amendments  made  by  subparagraph  (A)  apply  to 
discharges  occurring  on  or  after  May  1,  1986. 

(B)  section  9302(aX2XC)  of  such  Act  is  amended  by  strik- 
ing "1866(eX5)"  and  inserting  "1886(eX5)"; 

(C)  section  9320(hXl)  of  such  Act  is  amended  by  striking 
"before  the  period"  and  inserting  "before  the  semicolon"; 

(D)  section  9321(cX4)  of  such  Act  is  amended  by  striking 
"second  sentence"  and  all  that  follows  through  "operating 
costs"  and  inserting  "second  sentence  of  section  1886(aX4)  of 
the  Social  Security  Act,  from  the  term  'operating  costs  "; 

(E)  the  second  sentence  of  section  9335(dX2)  of  such  Act  is 
amended  by  striking  "establish"  and  inserting  "designate"; 
and 

(F)  section  9321(cX3)  of  such  Act  is  amended  by  inserting 
"section  1861(v)(lXO)  and  1886(gX2)  of  the  Social  Security 
Act  and"  after  "implementing". 
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(7)  Section  218(v)  of  the  Social  Security  Act  (42  U.S.C.  418(v)) 
is  amended  by  striking  paragraph  (3). 

(8)  Effective  as  if  included  in  the  Tax  Reform  Act  of  1986, 
section  1895(d)(6XC)  of  such  Act  is  amended  by  striking  ''60S" 
and  inserting  ''2203'\ 

PART  2— PROVISIONS  RELATING  TO  PARTS  A&B 
Subpart  A — Health  Maintenance  Organization  Reforms 

SEC.  401 L  BENEFICIARY  PROTECTION. 

(a)  Post-Contract  Protection  for  Enrollees  with  Eligible 
Organizations  Under  the  Medicare  Program.-- 

(1)  Section  1876(cX3)  of  such  Act  (42  U.S.C.  1395mm(hX2))  is 
amended  by  adding  at  the  end  the  following  new  subparagraph: 

''(F)  Each  eligible  organization  that  provides  items  and 
services  pursuant  to  a  contract  under  this  section  shall  pro- 
vide assurances  to  the  Secretary  that  in  the  event  the  orga- 
nization ceases  to  provide  such  items  and  services,  the  orga- 
nization shall  provide  or  arrange  for  supplemental  coverage 
of  benefits  under  this  title  related  to  a  pre-existing  condi- 
tion with  respect  to  any  exclusion  period,  to  all  individuals 
enrolled  with  the  entity  who  receive  benefits  under  this 
title,  for  the  lesser  of  six  months  or  the  duration  of  such 
period. 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  with 
respect  to  contracts  entered  into  or  renewed  on  or  after  the  date 
of  enactment  of  this  Act. 

(b)  Notification  of  Termination  of  Risk-Sharing  Contract.— 

(1)  Section  1876(cXS)  of  such  Act,  as  amended  by  subsection 
(aXV,  is  further  amended  by  adding  at  the  end  the  following 
new  subparagraph: 

*'(GXi)  Each  eligible  organization  having  a  risk-sharing  contract 
under  this  section  shall  notify  individuals  eligible  to  enroll  with 
the  organization  under  this  section  and  individuals  enrolled  with 
the  organization  under  this  section  that — 

*YIJ  the  organization  is  authorized  by  law  to  terminate  or 
refuse  to  renew  the  contract,  and 

"(W  termination  or  nonrenewal  of  the  contract  may  result  in 
termination  of  the  enrollments  of  individuals  enrolled  with  the 
organization  under  this  section. 
'YiiJ  The  notice  required  by  clause  (i)  shall  be  included  in — 

*W  any  marketing  materials  described  in  subparagraph  (C) 
that  are  distributed  by  an  eligible  organization  to  individuals 
eligible  to  enroll  under  this  section  with  the  organization,  and 
''(II)  any  explanation  provided  to  enrollees  by  the  organiza- 
tion pursuant  to  subparagraph  (E). 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  to  con- 
tracts entered  into  or  renewed  on  or  after  the  date  of  the  enact- 
ment of  this  Act. 
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SEC.  4012.  PA  YMENTS  FOR  HOSPITAL  SERVICES. 

(a)  In  General.— Section  1866(aXl)  of  such  Act  (42  U.S.C. 
1395cc(aXV)  is  amended  by  inserting  immediately  after  subpara- 
graph (N)  the  following  new  subparagraph: 

''(O)  in  the  case  of  hospitals  and  skilled  nursing  facilities,  to 
accept  as  payment  in  full  for  inpatient  hospital  and  extended 
care  services  that  are  covered  under  this  title  and  are  furnished 
to  any  individual  enrolled  with  an  eligible  organization  with  a 
risk-sharing  contract  under  section  1876  the  amounts  (in  the 
case  of  hospitals)  or  limits  (in  the  case  of  skilled  nursing  facili- 
ties) that  would  be  made  as  a  payment  in  full  under  this  title  if 
the  individuals  were  not  so  enrolled. 

(b)  Repeal.— Section  1876(gX4)  of  the  Social  Security  Act  (1^2 
U.S.C.  1395mm(gX4))  is  repealed. 

(c)  Implementation. — The  Secretary  of  Health  and  Human  Serv- 
ices shall  provide  (in  machine  readable  form)  to  eligible  organiza- 
tions under  section  1876  of  the  Social  Security  Act  medicare  DRG 
rates  for  payments  required  by  the  amendment  made  by  paragraph 
(2)  and  data  on  cost  pass-through  items  for  all  inpatient  services 
provided  to  medicare  beneficiaries  enrolled  with  such  organizations. 

(d)  Effective  Date. — The  amendments  made  by  subsections  (a) 
and  (b)  shall  apply  to  admissions  occurring  on  or  after  April  1, 
1988,  or,  if  later,  the  earliest  date  the  Secretary  can  provide  the  in- 
formation required  under  subsection  (c)  in  machine  readable  form. 

SEC.  4013.  TWO-YEAR  EXTENSION  ON  PERIOD  FOR  BENEFIT  STABILIZA- 
TION. 

(a)  In  General.— Section  1876(g)(5)  of  the  Social  Security  Act  (42 
U.S.C.  1395mm(g)(5)),  as  added  by  the  amendment  made  by  section 
235(XaX2)  of  the  Deficit  Reduction  Act  of  1984,  is  amended  by  strik- 
ing four'*  and  inserting  ''six". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  be  effective  as  if  included  in  the  enactment  of  the  amendment 
made  by  section  2S50(a)(2)  of  the  Deficit  Reduction  Act  of  1984. 

SEC.  4014.   CIVIL  MONEY  PENALTIES  AND  INTERMEDIATE  SANCTIONS 
A  GAINST  HMOS/CMPS 

Section  1876(iX6)  of  the  Social  Security  Act  (42  U.S.C.  1395mm)  is 
amended  to  read  as  follows: 

"(6XA)  If  the  Secretary  determines  that  an  eligible  organization 
with  a  contract  under  this  section — 

"(i)  fails  substantially  to  provide  medically  necessary  items 
and  services  that  are  required  (under  law  or  under  the  contract) 
to  be  provided  to  an  individual  covered  under  the  contract,  if 
the  failure  has  adversely  affected  (or  has  substantial  likelihood 
of  adversely  affecting)  the  individual; 

"(ii)  imposes  premiums  on  individuals  enrolled  under  this 
section  in  excess  of  the  premiums  permitted; 

"(Hi)  acts  to  expel  or  to  refuse  to  re-enroll  an  individual  in 
violation  of  the  provisions  of  this  section; 

"(iv)  engages  in  any  practice  that  would  reasonably  be  expect- 
ed to  have  the  effect  of  denying  or  discouraging  enrollment 
(except  as  permitted  by  this  section)  by  eligible  individuals  with 
the  organization  whose  medical  condition  or  history  indicates  a 
need  for  substantial  future  medical  services; 
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'Yv)  misrepresents  or  falsifies  information  that  is  furnished — 
'YD  to  the  Secretary  under  this  section,  or 
"(W  to  an  individual  or  to  any  other  entity  under  this 
section;  or 

'*(vi)  fails  to  comply  with  the  requirements  of  subsection 
(gXeXA); 

the  Secretary  may  provide  for  any  of  the  remedies  described  in  sub- 
paragraph (B). 

"(B)  The  remedies  described  in  this  subparagraph  are — 

"(i)  civil  money  penalties  of  not  more  than  $25,000  for  each 
determination  under  subparagraph  (A)  or,  with  respect  to  a  de- 
termination under  clause  (iv)  or  (vXV,  of  not  more  than  $100,000 
for  each  such  determination, 

'  (ii)  suspension  of  enrollment  of  individuals  under  this  sec- 
tion after  the  date  the  Secretary  notifies  the  organization  of  a 
determination  under  subparagraph  (A)  and  until  the  Secretary 
is  satisfied  that  the  basis  for  such  determination  has  been  cor- 
rected and  is  not  likely  to  recur,  or 

''(Hi)  suspension  of  payment  to  the  organization  under  this 
section  for  individuals  enrolled  after  the  date  the  Secretary  no- 
tifies the  organization  of  a  determination  under  subparagraph 
(A)  and  until  the  Secretary  is  satisfied  that  the  basis  for  such 
determination  has  been  corrected  and  is  not  likely  to  recur. 
The  provisions  of  section  1128A  (other  than  subsections  (a)  and  (b)) 
shall  apply  to  a  civil  money  penalty -under  clause  (i)  in  the  same 
manner  as  they  apply  to  a  civil  money  penalty  under  that  section. 

SEC.  4015.  MEDICARE  PAYMENT  DEMONSTRATION  PROJECTS. 

(a)  Medicare  Insured  Group  Demonstration  Projects. — 

(1)  The  Secretary  of  Health  and  Human  Services  (in  this  sub- 
section referred  to  as  the  ''Secretary")  may  provide  for  capita- 
tion demonstration  projects  (in  this  subsection  referred  to  as 
"projects')  with  an  entity  which  is  an  eligible  organization 
with  a  contract  with  the  Secretary  under  section  1876  of  the 
Social  Security  Act  or  which  meets  the  restrictions  and  require- 
ments of  this  subsection.  The  Secretary  may  not  approve  a 
project  unless  it  meets  the  requirements  of  this  subsection. 

(2)  The  Secretary  may  not  conduct  more  than  2  projects  and 
may  not  expend,  from  funds  under  title  XVUI  of  the  Social  Se- 
curity Act,  more  than  $600,000,000  in  any  fiscal  year  for  all 
such  projects. 

(3)  The  per  capita  rate  of  payment  under  a  project — 

(A)  may  be  based  on  the  adjusted  average  per  capita  cost 
(as  defined  in  section  1876(a)(4)  of  the  Social  Security  Act) 
determined  only  with  respect  to  the  group  of  individuals  in- 
volved (rather  than  with  respect  to  medicare  beneficiaries 
generally),  but 

(B)  the  rate  of  payment  may  not  exceed  the  lesser  of— 

(i)  95  percent  of  the  adjusted  average  per  capita  cost 
described  in  subparagraph  (A),  or 

(ii) (I)  in  the  4th  year  or  5th  year  of  a  project,  115  per- 
cent of  the  adjusted  average  per  capita  cost  (as  defined 
in  section  1876(aX4)  of  such  Act)  for  classes  of  individ- 
uals described  in  section  1876(aXlXB)  of  that  Act,  or 
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(II)  in  any  subsequent  year  of  a  project,  95  percent  of 
the  adjusted  average  per  capita  cost  (as  defined  in  sec- 
tion 1876(aXi))  for  such  classes. 

(4)  If  the  payment  amounts  made  to  a  project  are  greater  than 
the  the  costs  of  the  project  (as  determined  by  the  Secretary  or,  if 
applicable,  on  the  basis  of  adjusted  community  rates  described 
in  section  1876(eX3)  of  the  Social  Security  Act),  the  project — 

(A)  may  retain  the  surplus,  but  not  to  exceed  5  percent  of 
the  average  adjusted  per  capita  cost  determined  in  accord- 
ance with  paragraph  (3XA),  and 

(B)  with  respect  to  any  additional  surplus  not  retained  by 
the  project,  shall  apply  such  surplus  to  additional  benefits 
for  individuals  served  by  the  project  or  return  such  surplus 
to  the  Secretary. 

(5)  Enrollment  under  the  project  shall  be  voluntary.  Individ- 
uals enrolled  with  the  project  may  terminate  such  enrollment 
as  of  the  beginning  of  the  first  calendar  month  following  the 
date  on  which  the  request  is  made  for  such  termination.  Upon 
such  termination,  such  individuals  shall  retain  the  same  rights 
to  other  health  benefits  that  such  individuals  would  have  had 
if  they  had  never  enrolled  with  the  project  without  any  exclu- 
sion or  waiting  period  for  pre-existing  conditions. 

(6)  The  requirements  of— 

(A)  subsection  (c)(3XC)  (relating  to  dissemination  of  infor- 
mation), 

(B)  subsectiofi  (cXS)(E)  (annual  statement  of  rights), 

(C)  subsection  (cX5)  (grievance  procedures), 

(D)  subsection  (cX6)  (on-going  quality), 

(E)  subsection  (gX6)  (relating  to  prompt  payment  of 
claims), 

(F)  subsection  (iXSXA)  and  (B)  (relating  to  access  to  infor- 
mation and  termination  notices), 

(G)  subsection  (iX6)  (relating  to  providing  necessary  serv- 
ices), and 

(H)  subsection  (iX7)  (relating  to  agreements  with  peer 
review  organizations), 

of  section  1876  of  the  Social  Security  Act  shall  apply  to  a 
project  in  the  same  manner  as  they  apply  to  eligible  organiza- 
tions with  risk-sharing  contracts  under  such  section. 

(7)  The  benefits  provided  under  a  project  must  be  at  least  ac- 
tuarially equivalent  to  the  combination  of  the  benefits  available 
under  title  XVIII  of  the  Social  Security  Act  and  the  benefits 
available  through  any  alternative  plans  in  which  the  individ- 
ual can  enroll  through  the  the  employer.  The  project  shall  guar- 
antee the  actuarial  value  of  benefits  available  under  the  em- 
ployer plan  for  the  duration  of  the  project. 

(8)  A  project  shall  comply  with  all  applicable  State  laws. 

(9)  The  Secretary  may  not  authorize  a  project  unless  the  entity 
offering  the  project  demonstrates  to  the  satisfaction  of  the  Sec- 
retary that  it  has  the  necessary  financial  reserves  to  pay  for  any 
liability  for  benefits  under  the  project  (including  those  liabil- 
ities for  health  benefits  under  medicare  and  any  supplemental 
benefits). 
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(10)  The  Comptroller  General  shall  monitor  projects  under 
this  subsection  and  shall  report  periodically  (not  less  often  than 
once  every  year)  to  the  Committee  on  Finance  of  the  Senate  and 
the  Committee  on  Energy  and  Commerce  and  Committee  on 
Ways  and  Means  of  the  House  of  Representatives  on  the  status 
of  such  projects  and  the  affect  on  such  projects  of  the  require- 
ments of  this  section  and  shall  submit  a  final  report  to  each 
such  committee  on  the  results  of  such  projects. 

(b)  Payment  Methodology  Reform  Demonstrations 
Projects. — 

(1)  The  Secretary  of  Health  and  Human  Services  (in  this  sub- 
section referred  to  as  the  ' 'Secretary')  is  specifically  authorized 
to  conduct  demonstration  projects  under  this  subsection  for  the 
purpose  of  testing  alternative  payment  methodologies  pertaining 
to  capitation  payments  under  title  XVHI  of  the  Social  Security 
Act,  including — 

(A)  computing  adjustments  to  the  average  per  capita  cost 
under  section  1876  of  such  Act  on  the  basis  of  health  status 
or  prior  utilization  of  services,  and 

(B)  accounting  for  geographic  variations  in  cost  in  the  ad- 
justed average  per  capita  costs  applicable  to  an  eligible  or- 
ganization under  such  section  which  differs  from  payments 
currently  provided  on  a  county-by-county  basis. 

(2)  No  project  may  be  conducted  under  this  subsection — 

(A)  with  an  entity  which  is  not  an  eligible  organization 
(as  defined  in  section  1876(b)  of  the  Social  Security  Act), 
and 

(B)  unless  the  project  meets  all  the  requirements  of  sub- 
sections (c)  and  (iX2)  of  section  1876  of  such  Act. 

(3)  There  are  authorized  to  be  appropriated  to  carry  out 
projects  under  this  subsection  $5,000,000  in  each  of  fiscal  years 
1989  and  1990 

(c)  Application  of  Provisions.— The  provisions  of  subsection 
(aX2)  and  the  first  sentence  of  subsection  (b)  of  section  402  of  the 
Social  Security  Amendments  of  1967  shall  apply  to  the  demonstra- 
tion projects  under  this  section  in  the  same  manner  as  they  apply  to 
experiments  under  subsection  (aXD  of  that  section. 

SEC.  4016.  DELAY  IN  EFFECTIVE  DATE  IN  PHYSICIAN  INCENTIVE  RULES 
FOR  HEALTH  MAINTENANCE  ORGANIZATIONS. 

Section  9313(c)(2)(B)  of  the  Omnibus  Budget  Reconciliation  Act  of 
1986  is  amended  by  striking  *  April  1,  1989  *  and  inserting  *  April  1, 
1990'\ 

SEC.  4017.  GAG  STUDY  AND  REPORTS  ON  MEDICARE  CAPITATION. 

(a)  Study. — The  Comptroller  General  shall  conduct  a  study  on 
medicare  capitation  rates  that  shall  include  an  analysis  and  assess- 
ment of— 

(1)  the  current  method  for  computing  per  capita  rates  of  pay- 
ment under  section  1876  of  the  Social  Security  Act  (including 
the  method  for  determining  the  United  States  per  capita  cost); 

(2)  the  method  for  establishing  relative  costs  for  geographic 
areas  and  the  data  used  to  establish  age,  sex,  and  other  weight- 
ing factors; 
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(3)  ways  to  refine  the  calculation  of  adjusted  average  per 
capita  costs  under  section  1876  of  such  Act  (including  making 
adjustments  for  health  status  or  prior  utilization  of  services 
and  improvements  in  the  definition  of  geographic  areas); 

(4)  the  extent  to  which  individuals  enrolled  with  organiza- 
tions with  a  risk-sharing  contract  with  the  Secretary  under  sec- 
tion 1876  of  such  Act  differ  in  utilization  and  cost  from  fee-for- 
service  beneficiaries  and  ways  for  modifying  enrollment  pat- 
terns through  program  changes  or  for  reflecting  the  differences 
in  rates  through  group  experience  rating  or  other  means; 

(5)  approaches  for  limiting  the  liability  of  the  contracting  or- 
ganization under  section  1876  of  such  Act  in  catastrophic  cases; 

(6)  ways  of  establishing  capitation  rates  on  a  basis  other  than 
fee  for-service  experience  in  areas  with  high  prepaid  market 
penetration;  and 

(7)  methods  for  providing  the  rate  levels  necessary  to  main- 
tain access  to  quality  prepaid  services  in  rural  or  medically  un- 
derserved  areas  (while  maintaining  cost  savings). 

(b)  Reports.— 

(1)  Not  later  than  January  1  of  1989  and  1990,  the  Comptrol- 
ler (jeneral  shall  submit  to  the  Committee  on  Finance  of  the 
Senate  and  the  Committee  on  Energy  and  Commerce  and  Com- 
mittee on  Ways  and  Means  of  the  House  of  Representatives  in- 
terim reports  on  the  progress  of  the  study  conducted  under  sub- 
section (a). 

(2)  Not  later  than  January  1,  1991,  the  Comptroller  (general 
shall  submit  to  each  such  committee  a  final  report  on  the  re- 
sults of  such  study. 

SEC.  4018.  SPECIAL  RULES. 

(a)  Assignment  of  Members  for  HIP  Health  Maintenance  Or- 
ganization—Section  1876(f)  of  such  Act  (^2  U.S.C.  1395mm(f))  is 
amended  by  redesignating  paragraph  (3)  as  paragraph  (4)  and  by  in- 
serting after  paragraph  (2)  the  following  new  paragraph: 

^XSXA)  An  eligible  organization  described  in  subparagraph  (B) 
may  elect,  for  purposes  of  determining  the  compliance  of  a  subdivi- 
sion, subsidiary,  or  affiliate  described  in  subparagraph  (BXiii)  with 
the  requirement  of  paragraph  (1)  for  the  period  before  October  1, 
1992,  to  have  members  of  the  subdivision,  subsidiary,  or  affiliate 
considered  to  be  members  of  the  parent  organization. 

"(B)  An  eligible  organization  described  in  this  subparagraph  is  an 
eligible  organization  which — 

'Xi)  is  described  in  section  1903(m)(2XB)(iii); 
"(ii)  has  members  who  have  a  collectively  bargained  contrac- 
tual right  to  obtain  health  benefits  from  the  organization; 

"(Hi)  elects  to  provide  benefits  under  a  risk-sharing  contract 
to  individuals  residing  in  a  service  area,  who  have  a  collectively 
bargained  contractual  right  to  obtain  benefits  from  the  organi- 
zation, through  a  subdivision,  subsidiary,  or  affiliate  which 
itself  is  an  eligible  organization  serving  the  area  and  which  is 
owned  or  controlled  by  the  parent  eligible  organization;  and 

"(iv)  has  assumed  any  risk  of  insolvency  and  quality  assur- 
ance with  respect  to  individuals  receiving  benefits  through  such 
a  subdivision,  subsidiary,  or  affiliate. 
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(b)  Extension  of  Waivers  for  Social  Health  Maintenance 
Organiza  tions.  — 

(V  The  Secretary  of  Health  and  Human  Services  shall  extend 
without  interruption,  through  September  30,  1992,  the  approval 
of  waivers  granted  under  subsection  (a)  of  section  2355  of  the 
Deficit  Reduction  Act  of  1984  for  the  demonstration  project  de- 
scribed in  subsection  (b)  of  that  section,  subject  to  the  terms  and 
conditions  (other  than  duration  of  the  project)  established 
under  that  section  (as  amended  by  paragraph  (2)  of  this  subsec- 
tion). 

(2)  Section  2355(b)(5)  of  the  Deficit  Reduction  Act  of  1984  is 
amended  by  inserting  ''and  in  succeeding  years"  after  ''third 
year". 

(3)  Section  2355(d)(2)  of  the  Deficit  Reduction  Act  of  1984  is 
amended  by  striking  "final"  and  inserting  "interim". 

(4)  The  Secretary  of  Health  and  Human  Services  shall  submit 
a  final  report  to  the  Congress  on  the  project  referred  to  in  para- 
graph (1)  not  later  than  March  31,  1993. 

(c)  Treatment  of  Michigan  Blue  Care  HMO  Network  Under 
50  Percent  Rule. — Blue  Care,  Inc.,  a  nonprofit  corporation  which  is 
indirectly  owned  and  operated  by  Blue  Cross  and  Blue  Shield  of 
Michigan,  Inc.  and  which  enrolls  individuals  for  the  purpose  of  pro- 
viding them  with  health  care  services  through  assignment  to  health 
maintenance  organizations  which  are  indirectly  or  wholly  owned 
and  operated  by  Blue  Cross  and  Blue  Shield  of  Michigan,  Inc.,  is 
deemed  to  meet  the  requirement  of  section  1876(f)(1)  of  the  Social  Se- 
curity Act  (relating  to  limitation  on  enrollment  of  medicare  and 
medicaid  beneficiaries  with  an  eligible  organization)  if— 

(1)  such  requirement  would  be  met  if  applied  to  all  individ- 
uals enrolled  with  (or  otherwise  assigned  to)  each  of  such 
health  maintenance  organizations,  and 

(2)  not  more  than  20  percent  of  the  number  of  individuals 
who  are  members  of  (or  otherwise  assigned  to)  each  such  organi- 
zation consists  of  individuals  who  are  entitled  to  benefits  under 
title  XVIII  of  the  Social  Security  Act. 

(d)  Temporary  Waiver  for  Watts  Health  Foundation— Sec- 
tion 9312(c)(3)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986  is 
amended  by  adding  at  the  end  the  following  new  subparagraph: 

"(D)  Treatment  of  certain  waivers. — In  the  case  of  an 
eligible  organization  (or  successor  organization)  that  is  de- 
scribed in  clauses  (i)  and  (ii)  of  subparagraph  (C)  and  that 
received  a  grant  or  grants  totaling  at  least  $3,000,000  in 
fiscal  year  1987  under  section  329(d)(1)(A)  or  330(d)(1)  of  the 
Public  Health  Service  Act — 

"(i)  before  January  1,  1990,  section  1876(f)  of  the 
Social  Security  Act  shall  not  apply  to  the  organization; 

"(ii)  beginning  on  January  1,  1990,  the  Secretary  of 
Health  and  Human  Services  shall  waive  the  require- 
ment of  such  section  with  respect  to  the  organization 

if- 

"(I)  before  such  date,  the  organization  has  sub- 
mitted to  the  Secretary  a  schedule  for  the  organiza- 
tion to  comply  with  the  requirement  of  section 
1876(f)(1)  of  such  Act,  and  the  Secretary  has  found 
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such  schedule  to  he  reasonable  and  has  approved 
such  schedule;  and 

''(II)  periodically  after  such  date,  the  Secretary 
reviews  the  organization's  compliance  with  such 
schedule  and  determines  that  the  organization  has 
complied,  or  made  significant  progress  towards 
compliance,  with  such  schedule;  and 
"(Hi)  after  January  1,  1990,  if  the  Secretary  has  ap- 
proved a  schedule  under  clause  (HXD  and  has  deter- 
mined, in  a  periodic  review  under  clause  (iiXW,  that 
the  organization  has  not  complied,  or  made  significant 
progress  towards  compliance,  with  such  schedule,  the 
Secretary  may  provide  for  a  sanction  described  in  sec- 
tion 1876(fX3)  of  the  Social  Security  Act  effective  with 
respect  to  individuals  enrolling  with  the  organization 
after  the  date  the  Secretary  notifies  the  organization  of 
such  noncompliance. 

Subpart  B — Home  Health  Quality 

SEC.  4021.  CONDITIONS  OF  PARTICIPATION  FOR  HOME  HEALTH  AGENCIES. 

(a)  Definition  of  Home  Health  Agency. — Section  1861(oX6)  of 
the  Social  Security  Act  (1^2  U.S.C.  1395x(oX6))  is  amended  by  insert- 
ing ''the  conditions  of  participation  specified  in  section  1891(a)  and'' 
after  ''meets". 

(h)  Conditions  of  Participation. — Title  XVIII  of  such  Act  is 
amended  by  adding  at  the  end  the  following  new  section: 

"conditions  of  participation  for  home  health  agencies;  home 

health  quality 

"Sec.  1891.  (a)  The  conditions  of  participation  that  a  home  health 
agency  is  required  to  meet  under  this  subsection  are  as  follows: 

"(1)  The  agency  protects  and  promotes  the  rights  of  each  indi- 
vidual under  its  care,  including  each  of  the  following  rights: 

"(A)  The  right  to  be  fully  informed  in  advance  about  the 
care  and  treatment  to  be  provided  by  the  agency,  to  be  fully 
informed  in  advance  of  any  changes  in  the  care  or  treat- 
ment to  be  provided  by  the  agency  that  may  affect  the  indi- 
vidual's well-being,  and  (except  with  respect  to  an  individ- 
ual adjudged  incompetent)  to  participate  in  planning  care 
and  treatment  or  changes  in  care  or  treatment. 

"(B)  The  right  to  voice  grievances  with  respect  to  treat- 
ment or  care  that  is  (or  fails  to  be)  furnished  without  dis- 
crimination or  reprisal  for  voicing  grievances. 

"(C)  The  right  to  confidentiality  of  the  clinical  records 
described  in  section  1861(oXS). 

"(D)  The  right  to  have  one's  property  treated  with  respect. 
"(E)  The  right  to  be  fully  informed  orally  and  in  writing 
(in  advance  of  coming  under  the  care  of  the  agency)  of— 

"(i)  all  items  and  services  furnished  by  (or  under  ar- 
rangements with)  the  agency  for  which  payment  may  be 
made  under  this  title, 
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the  coverage  available  for  such  items  and  serv- 
ices under  this  title,  title  XIX,  and  any  other  Federal 
program  of  which  the  agency  is  reasonably  aware, 

(Hi)  any  charges  for  items  and  services  not  covered 
under  this  title  and  any  charges  the  individual  may 
have  to  pay  with  respect  to  items  and  services  fur- 
nished by  (or  under  arrangements  with)  the  agency, 
and 

'Yiv)  any  changes  in  the  charges  or  items  and  services 
described  in  clause  (i),  (ii),  or  (Hi). 
''(F)  The  right  to  be  fully  informed  in  writing  (in  advance 
of  coming  under  the  care  of  the  agency)  of  the  individual 's 
rights  and  obligations  under  this  title. 

''(G)  The  right  to  be  informed  of  the  availability  of  the 
State  home  health  agency  hot-line  established  under  section 
1864(a). 

"(2)  The  agency  notifies  the  State  entity  responsible  for  the  li- 
censing or  certification  of  the  agency  of  a  change  in — 

"(A)  the  persons  with  an  ownership  or  control  interest  (as 
defined  in  section  112i(aXS))  in  the  agency, 

"(B)  the  persons  who  are  officers,  directors,  agents,  or 
managing  employees  (as  defined  in  section  1126(b))  of  the 
agency,  and 

"(C)  the  corporation,  association,  or  other  company  re- 
sponsible for  the  management  of  the  agency. 
Such  notice  shall  be  given  at  the  time  of  the  change  and  shall 
include  the  identity  of  each  new  person  or  company  described  in 
the  previous  sentence. 

"(3XA)  The  agency  must  not  use  as  a  home  health  aide  (on  a 
full-time,  temporary,  per  diem,  or  other  basis),  any  individual 
who  is  not  a  licensed  health  care  professional  (as  defined  in 
subparagraph  (F))  to  provide  items  or  services  described  in  sec- 
tion 1861(m)  on  or  after  January  1,  1990,  unless  the  individ- 
ual— 

"(i)  has  completed  a  training  and  competency  evaluation 
program,  or  a  competency  evaluation  program,  that  meets 
the  minimum  standards  established  by  the  Secretary  under 
subparagraph  (D),  and 

"(ii)  is  competent  to  provide  such  items  and  services. 
For  purposes  of  clause  (i),  an  individual  is  not  considered  to 
have  completed  a  training  and  competency  evaluation  program, 
or  a  competency  evaluation  program  if,  since  the  individual's 
most  recent  completion  of  such  a  program,  there  has  been  a  con- 
tinuous period  of  24  consecutive  months  during  none  of  which 
the  individual  provided  items  and  services  described  in  section 
1861(m)  for  compensation. 

"(BXi)  The  agency  must  provide,  with  respect  to  individuals 
used  as  a  home  health  aide  by  the  agency  as  of  July  1,  1989,  for 
a  competency  evaluation  program  (as  described  in  subparagraph 
(AXi))  and  such  preparation  as  may  be  necessary  for  the  individ- 
ual to  complete  such  a  program  by  January  1,  1990. 

"(ii)  The  agency  must  provide  such  regular  performance 
review  and  regular  in-service  education  as  assures  that  individ- 
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uals  used  to  provide  items  and  services  described  in  section 
1861(m)  are  competent  to  provide  those  items  and  services. 

'YC)  The  agency  must  not  permit  an  individual,  other  than  in 
a  training  and  competency  evaluation  program  that  meets  the 
minimum  standards  established  by  the  Secretary  under  sub- 
paragraph (D),  to  provide  items  or  services  of  a  type  for  which 
the  individual  has  not  demonstrated  competency. 

*YDXi)  The  Secretary  shall  establish  minimum  standards  for 
the  programs  described  in  subparagraph  (A)  by  not  later  than 
October  I  1988. 

**(ii)  Such  standards  shall  include  the  content  of  the  curricu- 
lum, minimum  hours  of  training,  qualification  of  instructors, 
and  procedures  for  determination  of  competency. 

'*(iii)  Such  standards  may  permit  approval  of  programs  of- 
fered by  or  in  home  health  agencies,  as  well  as  outside  agencies 
(including  employee  organizations),  and  of  programs  in  effect  on 
the  date  of  the  enactment  of  this  section;  except  that  they  may 
not  provide  for  the  approval  of  a  program  offered  by  or  in  a 
home  health  agency  which  has  been  determined  to  be  out  of 
compliance  with  the  requirements  specified  in  or  pursuant  to 
section  1861(o)  or  subsection  (a)  within  the  previous  2  years. 

**(iv)  Such  standards  shall  permit  a  determination  that  an  in- 
dividual who  has  completed  (before  July  1,  1989)  a  training  and 
competency  evaluation  program  or  a  competency  evaluation  pro- 
gram shall  be  deemed  for  purposes  of  subparagraph  (A)  to  have 
completed  a  program  that  is  approved  by  the  Secretary  under 
the  standards  established  under  this  subparagraph  if  the  Secre- 
tary determines  that,  at  the  time  the  program  was  offered,  the 
program  met  such  standards. 

*(E)  In  this  paragraph,  the  term  'home  health  aide'  means 
any  individual  who  provides  the  items  and  services  described  in 
section  1861(m),  but  does  not  include  an  individual — 

who  is  a  licensed  health  professional  (as  defined  in 
subparagraph  (F)),  or 

(ii)  who  volunteers  to  provide  such  services  without  mon- 
etary compensation. 

''(F)  In  this  paragraph,  the  term  'licensed  health  professional' 
means  a  physician,  physician  assistant,  nurse  practitioner, 
physical,  speech,  or  occupational  therapist,  registered  profession- 
al nurse,  licensed  practical  nurse,  or  licensed  or  certified  social 
worker. 

"(4)  With  respect  to  durable  medical  equipment  furnished  to 
individuals  for  whom  the  agency  provides  items  and  services, 
suppliers  of  such  equipment  do  not  use  (on  a  full-time,  tempo- 
rary, per  diem,  or  other  basis)  any  individual  who  does  not  meet 
minimum  training  standards  (established  by  the  Secretary  by 
October  1,  1988)  for  the  demonstration  and  use  of  any  such 
equipment  furnished  to  individuals  with  respect  to  whom  pay- 
ments may  be  made  under  this  title. 

"(5)  The  agency  includes  an  individual's  plan  of  care  required 
under  section  1861(m)  as  part  of  the  clinical  records  described 
in  section  1861(oX3). 

"(6)  The  agency  operates  and  provides  services  in  compliance 
with  all  applicable  Federal,  State,  and  local  laws  and  regula- 
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tions  (including  the  requirements  of  section  1124)  and  with  ac- 
cepted professional  standards  and  principles  which  apply  to 
professionals  providing  items  and  services  in  such  an  agency, 
"(hj  It  is  the  duty  and  responsibility  of  the  Secretary  to  assure 
that  the  conditions  of  participation  and  requirements  specified  in  or 
pursuant  to  section  1861(o)  and  subsection  (a)  of  this  section  and  the 
enforcement  of  such  conditions  and  requirements  are  adequate  to 
protect  the  health  and  safety  of  individuals  under  the  care  of  a 
home  health  agency  and  to  promote  the  effective  and  efficient  use  of 
public  moneys. 

(c)  Effective  Date. — Except  as  otherwise  provided,  the  amend- 
ments made  by  subsections  (a)  and  (b)  shall  apply  to  home  health 
agencies  as  of  the  first  day  of  the  18th  calendar  month  that  begins 
after  the  date  of  the  enactment  of  this  Act. 

SEC.  4022.  STANDARD  AND  EXTENDED  SURVEY. 

(a)  In  General. — Section  1891  of  the  Social  Security  Act  (as 
added  by  section  4021)  is  amended  by  adding  at  the  end  the  follow- 
ing new  subsections: 

'XcXD  Any  agreement  entered  into  or  renewed  by  the  Secretary 
pursuant  to  section  1864  relating  to  home  health  agencies  shall  pro- 
vide that  the  appropriate  State  or  local  agency  shall  conduct,  with- 
out any  prior  notice,  a  standard  survey  of  each  home  health  agency. 
Any  individual  who  notifies  (or  causes  to  be  notified)  a  home  health 
agency  of  the  time  or  date  on  which  such  a  survey  is  scheduled  to  be 
conducted  is  subject  to  a  civil  money  penalty  of  not  to  exceed  $2,000. 
The  Secretary  shall  provide  for  imposition  of  civil  money  penalties 
under  this  clause  in  a  manner  similar  to  that  for  the  imposition  of 
civil  money  penalties  under  section  1128A.  The  Secretary  shall 
review  each  State's  or  local  agency's  procedures  for  scheduling  and 
conduct  of  standard  surveys  to  assure  that  the  State  or  agency  has 
taken  all  reasonable  steps  to  avoid  giving  notice  of  such  a  survey 
through  the  scheduling  procedures  and  the  conduct  of  the  surveys 
themselves. 

''(2XA)  Except  as  provided  in  subparagraph  (B),  each  home  health 
agency  shall  be  subject  to  a  standard  survey  not  later  than  15 
months  after  the  date  of  the  previous  standard  survey  conducted 
under  this  paragraph.  The  Statewide  average  interval  between 
standard  surveys  of  any  home  health  agency  shall  not  exceed  12 
months. 

"(B)  If  not  otherwise  conducted  under  subparagraph  (A),  a  stand- 
ard survey  (or  an  abbreviated  standard  survey)  of  an  agency — 

'Yi)  may  be  conducted  within  2  months  of  any  change  of  own- 
ership, administration,  or  management  of  the  agency  to  deter- 
mine whether  the  change  has  resulted  in  any  decline  in  the 
quality  of  care  furnished  by  the  agency,  and 

*'(ii)  shall  be  conducted  within  2  months  of  when  a  signifi- 
cant number  of  complaints  have  been  reported  with  respect  to 
the  agency  to  the  Secretary,  the  State,  the  entity  responsible  for 
the  licensing  of  the  agency,  the  State  or  local  agency  responsible 
for  maintaining  a  toll-free  hotline  and  investigative  unit  (under 
section  1864(a)),  or  any  other  appropriate  Federal,  State,  or  local 
agency. 
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*W)  A  standard  survey  conducted  under  this  paragraph  with  re- 
spect to  a  home  health  agency — 

'W  shall  include  (to  the  extent  practicable),  for  a  case-mix 
stratified  sample  of  individuals  furnished  items  or  services  by 
the  agency — 

'W  visits  to  the  homes  of  such  individuals,  but  only  with 
the  consent  of  such  individuals,  for  the  purpose  of  evaluat- 
ing (in  accordance  with  a  standardized  reproducible  assess- 
ment instrument  (or  instruments)  approved  by  the  Secretary 
under  subsection  (d))  the  extent  to  which  the  quality  and 
scope  of  items  and  services  furnished  by  the  agency  at- 
tained and  maintained  the  highest  practicable  functional 
capacity  of  each  such  individual  as  reflected  in  such  indi- 
vidual's written  plan  of  care  required  under  section  1861(m) 
and  clinical  records  required  under  section  1861(oXS);  and 
''(II)  a  survey  of  the  quality  of  care  and  services  fur- 
nished by  the  agency  as  measured  by  indicators  of  medical, 
nursing,  and  rehabilitative  care; 
"(ii)  shall  be  based  upon  a  protocol  that  is  developed,  tested, 

and  validated  by  the  Secretary  not  later  than  January  1,  1989; 

and 

''(Hi)  shall  be  conducted  by  an  individual — 

"(I)  who  meets  minimum  qualifications  established  by 
the  Secretary  not  later  than  July  1,  1989, 

"(II)  who  is  not  serving  (or  has  not  served  within  the  pre- 
vious 2  years)  as  a  member  of  the  staff  of ,  or  as  a  consult- 
ant to,  the  home  health  agency  surveyed  respecting  compli- 
ance with  the  conditions  of  participation  specified  in  or 
pursuant  to  section  1861(o)  or  subsection  (a)  of  this  section, 
and 

"(III)  who  has  no  personal  or  familial  financial  interest 
in  the  home  health  agency  surveyed. 

"(D)  Each  home  health  agency  that  is  found,  under  a  standard 
survey,  to  have  provided  substandard  care  shall  be  subject  to  an  ex- 
tended survey  to  review  and  identify  the  policies  and  procedures 
which  produced  such  substandard  care  and  to  determine  whether 
the  agency  has  complied  with  the  conditions  of  participation  speci- 
fied in  or  pursuant  to  section  1861(o)  or  subsection  (a)  of  this  section. 
Any  other  agency  may,  at  the  Secretary's  or  State's  discretion,  be 
subject  to  such  an  extended  survey  (or  a  partial  extended  survey). 
The  extended  survey  shall  be  conducted  immediately  after  the 
standard  survey  (or,  if  not  practical,  not  later  than  2  weeks  after  the 
date  of  completion  of  the  standard  survey). 

"(E)  Nothing  in  this  paragraph  shall  be  construed  as  requiring  an 
extended  (or  partial  extended)  survey  as  a  prerequisite  to  imposing  a 
sanction  against  an  agency  under  subsection  (e)  on  the  basis  of  the 
findings  of  a  standard  survey. 

"(dXV  Not  later  than  January  1,  1989,  the  Secretary  shall  desig- 
nate an  assessment  instrument  (or  instruments)  for  use  by  an  agency 
in  complying  with  subsection  (cX2XCXI). 

"(2XA)  Not  later  than  January  1,  1991,  the  Secretary  shall — 
"(i)  evaluate  the  assessment  process, 

"(ii)  report  to  Congress  on  the  results  of  such  evaluation,  and 
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'YiiV  based  on  such  evaluation,  make  such  modifications  in 
the  assessment  process  as  the  Secretary  determines  are  appropri- 
ate. 

'YBJ  The  Secretary  shall  periodically  update  the  evaluation  con- 
ducted under  subparagraph  (A),  report  the  results  of  such  update  to 
Congress,  and,  based  on  such  update,  make  such  modifications  in 
the  assessment  process  as  the  Secretary  determines  are  appropriate. 

*'(3)  The  Secretary  shall  provide  for  the  comprehensive  training  of 
State  and  Federal  surveyors  in  matters  relating  to  the  performance 
of  standard  and  extended  surveys  under  this  section,  including  the 
use  of  any  assessment  instrument  (or  instruments)  designated  under 
paragraph  (1). 

(b)  Effective  Date. — Except  as  otherwise  specifically  provided  in 
section  1891(d)  of  the  Social  Security  Act  (as  added  by  subsection 
(a)),  the  amendment  made  by  subsection  (a)  shall  become  effective  on 
the  first  day  of  the  18th  calendar  month  to  begin  after  the  date  of 
the  enactment  of  this  Act. 

SEC.  4023.  ENFORCEMENT. 

Section  1891  of  the  Social  Security  Act  (as  added  by  section  4021 
and  amended  by  section  4022)  is  further  amended  by  adding  at  the 
end  the  following  new  subsections: 

^\eKl)  If  the  Secretary  determines  on  the  basis  of  a  standard,  ex- 
tended, or  partial  extended  survey  or  otherwise,  that  a  home  health 
agency  that  is  certified  for  participation  under  this  title  is  no  longer 
in  compliance  with  the  requirements  specified  in  or  pursuant  to  sec- 
tion 1861(o)  or  subsection  (a)  and  determines  that  the  deficiencies  in- 
volved immediately  jeopardize  the  health  and  safety  of  the  individ- 
uals to  whom  the  agency  furnishes  items  and  services,  the  Secretary 
shall  take  immediate  action  to  remove  the  jeopardy  and  correct  the 
deficiencies  through  the  remedy  specified  in  subsection  (fX2XAXiii) 
or  terminate  the  certification  of  the  agency,  and  may  provide,  in  ad- 
dition, for  1  or  more  of  the  other  remedies  described  in  subsection 
(fX2XA). 

*Y2)  If  the  Secretary  determines  on  the  basis  of  a  standard,  ex- 
tended, or  partial  extended  survey  or  otherwise,  that  a  home  health 
agency  that  is  certified  for  participation  under  this  title  is  no  longer 
in  compliance  with  the  requirements  specified  in  or  pursuant  to  sec- 
tion 1861(o)  or  subsection  (a)  and  determines  that  the  deficiencies  in- 
volved do  not  immediately  jeopardize  the  health  and  safety  of  the 
individuals  to  whom  the  agency  furnishes  items  and  services,  the 
Secretary  may  (for  a  period  not  to  exceed  6  months)  impose  interme- 
diate sanctions  developed  pursuant  to  subsection  (f),  in  lieu  of  termi- 
nating the  certification  of  the  agency.  If  after  such  a  period  of  in- 
termediate sanctions,  the  agency  is  still  no  longer  in  compliance 
with  the  requirements  specified  in  or  pursuant  to  section  1861(o)  or 
subsection  (a),  the  Secretary  shall  terminate  the  certification  of  the 
agency. 

'\3)  If  the  Secretary  determines  that  a  home  health  agency  that  is 
certified  for  participation  under  this  title  is  in  compliance  with  the 
requirements  specified  in  or  pursuant  to  section  1861(o)  or  subsection 
(a)  but,  as  of  a  previous  period,  did  not  meet  such  requirements,  the 
Secretary  may  provide  for  a  civil  money  penalty  under  subsection 
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(fX2XAXi)  for  the  days  in  which  it  finds  that  the  agency  was  not  in 
compliance  with  such  requirements. 

The  Secretary  may  continue  payments  under  this  title  with  re- 
spect to  a  home  health  agency  not  in  compliance  with  the  require- 
ments specified  in  or  pursuant  to  section  1861(o)  or  subsection  (a) 
over  a  period  of  not  longer  than  6  months,  if— 

''(A)  the  State  or  local  survey  agency  finds  that  it  is  more  ap- 
propriate to  take  alternative  action  to  assure  compliance  of  the 
agency  with  the  requirements  than  to  terminate  the  certification 
of  the  agency, 

"(B)  the  agency  has  submitted  a  plan  and  timetable  for  cor- 
rective action  to  the  Secretary  for  approval  and  the  Secretary 
approves  the  plan  of  corrective  action,  and 

"(CJ  the  agency  agrees  to  repay  to  the  Federal  Government 
payments  received  under  this  subparagraph  if  the  corrective 
action  is  not  taken  in  accordance  with  the  approved  plan  and 
timetable. 

The  Secretary  shall  establish  guidelines  for  approval  of  corrective 
actions  requested  by  home  health  agencies  under  this  subparagraph. 

"(fXV  The  Secretary  shall  develop  and  implement,  by  not  later 
than  April  1,  1989— 

'(A)  a  range  of  intermediate  sanctions  to  apply  to  home 
health  agencies  under  the  conditions  described  in  subsection  (e), 
and 

"(B)  appropriate  procedures  for  appealing  determinations  re- 
lating to  the  imposition  of  such  sanctions. 
"(2XA)  The  intermediate  sanctions  developed  under  paragraph  (1) 
shall  include — 

"(i)  civil  money  penalties  for  each  day  of  noncompliance, 
(ii)  suspension  of  all  or  part  of  the  payments  to  which  a 
home  health  agency  would  otherwise  be  entitled  under  this 
title  with  respect  to  items  and  services  furnished  by  a  home 
health  agency  on  or  after  the  date  on  which  the  Secretary 
determines  that  intermediate  sanctions  should  be  imposed 
pursuant  to  subsection  (eX2),  and  t 

"(Hi)  the  appointment  of  temporary  management  to  over- 
see the  operation  of  the  home  health  agency  and  to  protect 
and  assure  the  health  and  safety  of  the  individuals  under 
the  care  of  the  agency  while  improvements  are  made  in 
order  to  bring  the  agency  into  compliance  with  all  the  re- 
quirements specified  in  or  pursuant  to  section  1861(o)  or 
subsection  (a). 

The  temporary  management  under  clause  (Hi)  shall  not  be  ter- 
minated until  the  Secretary  has  determined  that  the  agency  has 
the  management  capability  to  ensure  continued  compliance 
with  all  the  requirements  referred  to  in  that  clause. 
"(B)  The  sanctions  specified  in  subparagraph  (A)  are  in  addition 
to  sanctions  otherwise  available  under  State  or  Federal  law  and 
shall  not  be  construed  as  limiting  other  remedies,  including  any 
remedy  available  to  an  individual  at  common  law. 

"(C)  A  finding  to  suspend  payment  under  subparagraph  (A)(ii) 
shall  terminate  when  the  Secretary  finds  that  the  home  health 
agency  is  in  substantial  compliance  with  all  the  requirements  speci- 
fied in  or  pursuant  to  section  1861(o)  and  subsection  (a). 
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''(3)  The  Secretary  shall  develop  and  implement,  by  not  later  than 
April  1,  1989,  specific  procedures  with  respect  to  the  conditions 
under  which  each  of  the  intermediate  sanctions  developed  under 
paragraph  (1)  is  to  he  applied,  including  the  amount  of  any  fines 
and  the  severity  of  each  of  these  sanctions.  Such  procedures  shall  be 
designed  so  as  to  minimize  the  time  between  identification  of  defi- 
ciencies and  imposition  of  these  sanctions  and  shall  provide  for  the 
imposition  of  incrementally  more  severe  fines  for  repeated  or  uncor- 
rected deficiencies. 

(b)  Effective  Date. — Except  as  otherwise  specifically  provided  in 
subsections  (e)  and  (f)  of  section  1891  of  the  Social  Security  Act  (as 
added  by  subsection  (a)),  the  amendment  made  by  subsection  (a) 
shall  become  effective  on  the  first  day  of  the  18th  calendar  month  to 
begin  after  the  date  of  the  enactment  of  this  Act. 

SEC.  4024.  REQUIREMENT  THAT  INDIVIDUAL  BE  CONFINED  TO  HOME. 

(a)  Part  A.— Section  18U(a)  of  the  Social  Security  Act  (42  U.S.C. 
1395f(a))  is  amended  by  adding  at  the  end  the  following:  ''For  pur- 
poses of  paragraph  (2XC),  an  individual  shall  be  considered  to  be 
'confined  to  his  home'  if  the  individual  has  a  condition,  due  to  an 
illness  or  injury,  that  restricts  the  ability  of  the  individual  to  leave 
his  or  her  home  except  with  the  assistance  of  another  individual  or 
the  aid  of  a  supportive  device  (such  as  crutches,  a  cane,  a  wheel- 
chair, or  a  walker),  or  if  the  individual  has  a  condition  such  that 
leaving  his  or  her  home  is  medically  contraindicated.  While  an  in- 
dividual does  not  have  to  be  bedridden  to  be  considered  'confined  to 
his  home]  the  condition  of  the  individual  should  be  such  that  there 
exists  a  normal  inability  to  leave  home,  that  leaving  home  requires 
a  considerable  and  taxing  effort  by  the  individual,  and  that  ab- 
sences of  the  individual  from  home  are  infrequent  or  of  relatively 
short  duration,  or  are  attributable  to  the  need  to  receive  medical 
treatment. 

(b)  Part  B.— Section  1835(a)  of  such  Act  (42  U.S.C.  1395n(a))  is 
amended  by  adding  at  the  end  the  following:  "For  purposes  of  para- 
graph (2)(A),  an  individual  shall  be  considered  to  be  'confined  to  his 
home'  if  the  individual  has  a  condition,  due  to  an  illness  or  injury, 
that  restricts  the  ability  of  the  individual  to  leave  his  or  her  home 
except  with  the  assistance  of  another  individual  or  the  aid  of  a  sup- 
portive device  (such  as  crutches,  a  cane,  a  wheelchair,  or  a  walker), 
or  if  the  individual  has  a  condition  such  that  leaving  his  or  her 
home  is  medically  contraindicated.  While  an  individual  does  not 
have  to  be  bedridden  to  be  considered  'confined  to  his  home',  the 
condition  of  the  individual  should  be  such  that  there  exists  a 
normal  inability  to  leave  home,  that  leaving  home  requires  a  consid- 
erable and  taxing  effort  by  the  individual,  and  that  absences  of  the 
individual  from  home  are  infrequent  or  of  relatively  short  duration, 
or  are  attributable  to  the  need  to  receive  medical  treatment  ". 

(c)  Effective  Date. — The  amendments  made  by  subsections  (a) 
and  (b)  shall  apply  to  items  and  services  provided  on  or  after  Janu- 
ary 1,  1988. 

SEC.  4025.  HOME  HEALTH  TOLL-FREE  HOTLINE  AND  INVESTIGATIVE  UNIT. 

(a)  In  General. — Section  1864(a)  of  the  Social  Security  Act  (42 
U.S.C.  1395aa(a))  is  amended  by  adding  at  the  end  the  following: 
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**Any  agreement  under  this  subsection  shall  provide  for  the  appro- 
priate State  or  local  agency  to  maintain  a  toll-free  hotline  (1)  to  col- 
lect, maintain,  and  continually  update  information  on  home  health 
agencies  located  in  the  State  or  locality  that  are  certified  to  partici- 
pate in  the  program  established  under  this  title  (which  information 
shall  include  any  significant  deficiencies  found  with  respect  to  pa- 
tient care  in  the  most  recent  certification  survey  conducted  with  re- 
spect to  the  agency,  when  that  survey  was  completed,  whether  correc- 
tive actions  have  been  taken  or  are  planned,  and  the  sanctions,  if 
any,  imposed  under  this  title  with  respect  to  the  agency)  and  (2)  to 
receive  complaints  (and  answer  questions)  with  respect  to  home 
health  agencies  in  the  State  or  locality.  Any  such  agreement  shall 
provide  for  such  agency  to  maintain  a  unit  for  investigating  such 
complaints  that  possesses  enforcement  authority  and  has  access  to 
survey  and  certification  reports,  information  gathered  by  any  private 
accreditation  agency  pursuant  to  an  agreement  with  the  Secretary 
under  section  1864,  cind  consumer  medical  records  (but  only  with 
the  consent  of  the  consumer  or  his  or  her  legal  representative). 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  agreements  entered  into  or  renewed  on  or 
after  the  date  of  enactment  of  this  Act. 

SEC,  4026.  HOME  HEALTH  AGENCY  COST  LIMITS. 

(a)  Data  Used  to  Determine  Limits. — 

(1)  Section  1861(v)(l)(L)  of  the  Social  Security  Act  (42  U.S.C. 
1395x(vXlXL))  is  amended  by  adding  at  the  end  the  following 
new  clause: 

"(Hi)  In  establishing  limits  under  this  subparagraph,  the  Secre- 
tary shall — 

'YD  utilize  a  wage  index  that  is  based  on  audited  wage  data 
obtained  from  home  health  agencies,  and 

"(W  base  such  limits  on  the  most  recent  audited  wage  data 
available,  which  data  may  be  for  cost  reporting  periods  begin- 
ning no  earlier  than  July  1,  1985. 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  to  cost 
reporting  periods  beginning  on  or  after  July  1,  1988. 

(b)  Study  of  Limits. — The  Secretary  of  Health  and  Human  Serv- 
ices shall  study  and  report  to  the  Congress,  not  later  than  June  1, 
1988,  on— 

(1)  whether  the  separate  schedules  of  cost  limits  currently  ap- 
plied to  home  health  agencies  under  title  XVHI  of  the  Social 
Security  Act  located  in  urban  and  rural  areas  accurately  reflect 
differences  in  the  costs  of  urban  and  rural  home  health  agen- 
cies, and 

(2)  the  appropriateness  of  modifying  such  limits  to  take  into 
account  the  proportion  of  agency  patients  who  are  from  urban 
and  rural  areas. 

SEC.    4027.    HOME  HEALTH  PROSPECTIVE  PAYMENT  DEMONSTRATION 
PROJECT. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services 
(in  this  section  referred  to  as  the  ''Secretary')  shall  provide  for  a 
demonstration  project  to  develop  and  test  alternative  methods  of 
paying  home  health  agencies  on  a  prospective  basis  for  services  fur- 
nished under  the  medicare  and  medicaid  programs.  The  project 
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shall  be  designed  in  a  manner  to  enable  the  Secretary  to  evaluate 
the  effects  of  various  methods  of  prospective  payment  (including 
payments  on  a  per-visit,  per-case,  and  per-episode  basis)  on  program 
expenditures,  access  to,  and  quality  of,  home  health  care,  and  home 
health  agency  operations.  The  Secretary  shall  assure  that  services 
are  first  furnished  under  the  project  not  later  than  July  1,  1988, 
and,  for  this  purpose,  the  Secretary  may  reinstate  a  previously 
awarded  contract,  or  award  a  sole  source  contract,  to  carry  out  the 
project. 

(b)  Funding. — The  provisions  of  subsection  (aX2)  and  the  first  sen- 
tence of  subsection  (b)  of  section  402  of  the  Social  Security  Amend- 
ments of  1967  shall  apply  to  the  demonstration  project  under  subsec- 
tion (a)  of  this  section  as  they  apply  to  experiments  under  subsection 
(aXD  of  that  section. 

(c)  Report. — The  Secretary  shall  submit  to  Congress,  not  later 
than  one  year  after  the  date  of  the  enactment  of  this  Act,  an  interim 
report  on  the  demonstration  project  and,  not  later  than  four  years 
after  the  date  of  the  enactment  of  this  Act,  a  final  report  on  the  re- 
sults of  the  project. 

Subpart  C — Other  Provisions 

SEC.  4031.  PA  YMENT  CYCLE  STANDARDS. 

(a)  Payment  Floor  Standards. — 

(V  Section  1816(c)  of  the  Social  Security  Act  a2  U.S.C. 
1395h(c))  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 

''(3XA)  Each  agreement  under  this  section  shall  provide  that  no 
payment  shall  be  issued,  mailed,  or  otherwise  transmitted  with  re- 
spect to  any  claim  submitted  under  this  title  within  the  applicable 
number  of  calendar  days  after  the  date  on  which  the  claim  is  re- 
ceived. 

''(B)  In  this  paragraph,  the  term  'applicable  number  of  calendar 
days '  means — 

"(i)  with  respect  to  claims  received  in  the  3-month  period  be- 
ginning July  1,  1988,  10  days,  and 

"(ii)  with  respect  to  claims  received  in  the  12-month  period  be- 
ginning October  1,  1988,  14  days. 

(2)  Section  1842(c)  of  such  Act  (42  U.S.C.  1395u(c))  is  amended 
by  adding  at  the  end  the  following  new  paragraph: 
"(3)(A)  Each  contract  under  this  section  which  provides  for  the 
disbursement  of  funds,  as  described  in  subsection  (a)(1)(B),  shall  pro- 
vide that  no  payment  shall  be  issued,  mailed,  or  otherwise  transmit- 
ted with  respect  to  any  claim  submitted  under  this  title  within  the 
applicable  number  of  calendar  days  after  the  date  on  which  the 
claim  is  received. 

"(B)  In  this  paragraph,  the  term  'applicable  number  of  calen- 
dar days '  means — 

"(i)  with  respect  to  claims  received  in  the  3-month  period  be- 
ginning July  1,  1988,  10  days,  and 

"(ii)  with  respect  to  claims  received  in  the  12-month  period  be- 
ginning October  1,  1988,  14  days. 
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(3XA)  The  amendments  made  by  paragraphs  (1)  and  (2)  shall 
apply  to  claims  received  on  or  after  July  1,  1988. 

(B)  The  Secretary  of  Health  and  Human  Services  shall  pro- 
vide for  such  timely  amendments  to  agreements  under  section 
1816  of  the  Social  Security  Act  and  contracts  under  section  1842 
of  such  Act,  and  regulations,  to  such  extent  as  may  be  necessary 
to  implement  the  provisions  of  this  subsection  on  a  timely  basis. 

(b)  Prohibition  of  Other  Policies  Intended  to  Slow  Down 
Medicare  Payments. — Notwithstanding  any  other  provision  of  law, 
except  as  specifically  provided  in  this  section,  the  Secretary  of 
Health  and  Human  Services  is  not  authorized  to  issue,  after  the 
date  of  the  enactment  of  this  Act,  and  before  October  1,  1990,  any 
final  regulation,  instruction,  or  other  policy  change  which  is  pri- 
marily intended  to  have  the  effect  of  slowing  down  claims  process- 
ing, or  delaying  payment  of  claims,  under  title  XVHI  of  the  Social 
Security  Act. 

(c)  Budget  Considerations.— For  purposes  of  section  202  of  the 
Balanced  Budget  and  Emergency  Deficit  Control  Reaffirmation  Act 
of  1987,  this  section  is  a  necessary  (but  secondary)  result  of  a  signifi- 
cant policy  change. 

SEC.  4032.  DENIALS  AND  RECONSIDERATIONS  OF  CLAIMS  FOR  HOME 
HEALTH  SERVICES,  EXTENDED  CARE  SERVICES,  AND  POST- 
HOSPITAL  EXTENDED  CARE  SERVICES. 

(a)  Notification  and  Physician  Review.— Section  1816  of  the 
Social  Security  Act  (42  U.S.C  1395h)  is  amended  by  adding  at  the 
end  the  following  new  subsection: 

''(j)  An  agreement  with  an  agency  or  organization  under  this  sec- 
tion shall  require  that,  with  respect  to  a  claim  for  home  health  serv- 
ices, extended  care  services,  or  post-hospital  extended  care  services 
submitted  by  a  provider  to  such  agency  or  organization  that  is 
denied,  such  agency  or  organization — 

''(1)  furnish  the  provider  and  the  individual  with  respect  to 
whom  the  claim  is  made  with  a  written  explanation  of  the 
denial  and  of  the  statutory  or  regulatory  basis  for  the  denial; 
and 

"(2)  promptly  notify  such  individual  and  the  provider  of  dis- 
position of  such  reconsideration. 

(b)  Performance  Standards  for  Fiscal  Intermediaries  and 
Carriers.— Section  1816(f)  of  such  Act  (42  U.S.C.  1395h(f))  is 
amended  by  adding  at  the  end  the  following:  ''Such  standards  and 
criteria  shall  include  with  respect  to  claims  for  services  furnished 
under  this  part  by  any  provider  of  services  other  than  a  hospital 
whether  such  agency  or  organization  is  able  to  process  75  percent  of 
reconsiderations  within  60  days  (except  in  the  case  of  the  fiscal  year 
1989,  66  percent  of  reconsiderations)  and  90  percent  of  reconsider- 
ations within  90  days  and  the  extent  to  which  its  determinations 
are  reversed  on  appeal. 

(c)  Effective  Date.— 

(1) (A)  The  amendment  made  by  subsection  (a)  shall  apply 
with  respect  to  claims  received  on  or  after  January  1,  1988. 

(B)  The  amendment  made  by  subsection  (b)  shall  apply  with 
respect  to  claims  filed  on  or  after  October  1,  1988. 

(2)  The  Secretary  of  Health  and  Human  Services  shall  pro- 
vide for  such  timely  amendments  to  agreements  under  section 
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1816  and  contracts  under  section  18^2  of  the  Social  Security 
Act,  and  regulations,  to  such  extent  as  may  be  necessary  to  im- 
plement the  amendments  made  by  subsections  (a)  and  (b)  on  a 
timely  basis. 

SEC.  4033.  PERMITTING  DISABLED  INDIVIDUALS  TO  RENEW  ENTITLEMENT 
TO  MEDICARE  AFTER  GAINFUL  EMPLOYMENT  WITHOUT  A  2- 
YEAR  WAITING  PERIOD. 

(a)  In  General. — 

(V  Section  226(f)  of  the  Social  Security  Act  (k2  U.S.C.  426(f)) 
is  amended  by  inserting  before  the  period  at  the  end  the  follow- 
ing: unless  the  physical  or  mental  impairment  which  is  the 
basis  for  disability  is  the  same  cls  (or  directly  related  to)  the 
physical  or  mental  impairment  which  served  as  the  basis  for 
disability  in  such  previous  period". 

(2)(A)  The  amendment  made  by  subsection  (a)  shall  apply  to 
months  beginning  after  the  end  of  the  60-day  period  beginning 
on  the  date  of  enactment  of  this  Act. 

(B)  The  amendment  made  by  subsection  (a)  shall  not  apply  so 
as  to  include  (for  the  purposes  described  in  section  226(f)  of  the 
Social  Security  Act)  monthly  benefits  paid  for  any  month  in  a 
previous  period  (described  in  that  section)  that  terminated 
before  the  end  of  the  60-day  period  described  in  paragraph  (1). 

SEC.  4034.  APPLICATION  OF  SECONDARY  PAYER  PROVISIONS  TO  GOVERN- 
MENTAL ENTITIES. 

(a)  In  General.— Section  1862(b)(4XBXi)  of  the  Social  Security  Act 
(42  U.S.C.  1395y(bX4XBXi)).  as  added  by  the  amendment  made  by 
section  9319(a)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986,  is 
amended  by  striking  ''section  5000(b)  of  the  Internal  Revenue  Code 
of  1986''  and  inserting  ''subsection  (b)  of  section  5000  of  the  Internal 
Revenue  Code  of  1986  without  regard  to  subsection  (d)  of  such  sec- 
tion''. 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  be  effective  as  if  included  in  the  enactment  of  section  9219(a) 
of  the  Omnibus  Budget  Reconciliation  Act  of  1986. 

SEC.  4035.  PUBLIC  A  TION  AND  NOTIFICA  TION  OF  POLICIES. 

(a)  Requiring  Publication  of  Intermediary  and  Carrier 
Budget  Methodology. — 

(1)  Section  1816(cXl)  of  the  Social  Security  Act  (42  U.S.C. 
1395h(cXl))  is  amended  by  adding  at  the  end  the  following  sen- 
tence: "The  Secretary  shall  cause  to  have  published  in  the  Fed- 
eral Register,  by  not  later  than  September  1  before  each  fiscal 
year,  data,  standards,  and  methodology  to  be  used  to  establish 
budgets  for  fiscal  intermediaries  under  this  section  for  that 
fiscal  year,  and  shall  cause  to  be  published  in  the  Federal  Reg- 
ister for  public  comment,  at  least  90  days  before  such  data, 
standards,  and  methodology  are  published,  the  data,  standards, 
and  methodology  proposed  to  be  used. ". 

(2)  Section  1842(cXl)  of  such  Act  (42  U.S.C.  1395u(c)(l))  is 
amended  by  adding  at  the  end  the  following  sentence:  "The  Sec- 
retary shall  cause  to  have  published  in  the  Federal  Register,  by 
not  later  than  September  1  before  each  fiscal  year,  data,  stand- 
ards, and  methodology  to  be  used  to  establish  budgets  for  carri- 
ers under  this  section  for  that  fiscal  year,  and  shall  cause  to  be 
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published  in  the  Federal  Register  for  public  comment,  at  least 
90  days  before  such  data,  standards,  and  methodology  are  pub- 
lished, the  data,  standards,  and  methodology  proposed  to  be 
used 

(S)  The  amendments  made  by  this  section  shall  take  effect  on 
the  date  of  the  enactment  of  this  Act  and  shall  apply  to  budgets 
for  fiscal  years  beginning  with  fiscal  year  1989. 

(b)  Publication  as  Regulations  of  Significant  Policies. — Sec- 
tion 1871(a)  of  such  Act  (42  U.S.C.  1395hh(a))  is  amended-- 

(1)  by  inserting         after  'W)  and 

(2)  by  adding  at  the  end  the  following  new  paragraph: 

"(2)  No  rule,  requirement,  or  other  statement  of  policy  (other  than 
a  national  coverage  determination)  that  establishes  or  changes  a 
substantive  legal  standard  governing  the  scope  of  benefits,  the  pay- 
ment for  services,  or  the  eligibility  of  individuals,  entities,  or  organi- 
zations to  furnish  or  receive  services  or  benefits  under  this  title 
shall  take  effect  unless  it  is  promulgated  by  the  Secretary  by  regula- 
tion under  paragraph  (1). 

(c)  Miscellaneous  Publication  and  Information  Access  Pro- 
visions.— Section  1871  of  such  Act  (42  U.S.C.  1395hh)  is  amended 
by  adding  at  the  end  the  following  new  subsection: 

'\cXl)  The  Secretary  shall  publish  in  the  Federal  Register,  not 
less  frequently  than  every  3  months,  a  list  of  all  manual  instruc- 
tions, interpretative  rules,  statements  of  policy,  and  guidelines  of 
general  applicability  which — 

"(A)  are  promulgated  to  carry  out  this  title,  but 
"(B)  are  not  published  pursuant  to  subsection  (aXD  and  have 
not  been  previously  published  in  a  list  under  this  subsection. 

'Y2)  Effective  June  1,  1988,  each  fiscal  intermediary  and  carrier 
administering  claims  for  extended  care,  post-hospital  extended  care, 
home  health  care,  and  durable  medical  equipment  benefits  under 
this  title  shall  make  available  to  the  public  all  interpretative  mate- 
rials, guidelines,  and  clarifications  of  policies  which  relate  to  pay- 
ments for  such  benefits. 

"(3)  The  Secretary  shall  to  the  extent  feasible  make  such  changes 
in  automated  data  collection  and  retrieval  by  the  Secretary  and 
fiscal  intermediaries  with  agreements  under  section  1816  as  are  nec- 
essary to  make  easily  accessible  for  the  Secretary  and  other  appro- 
priate parties  a  data  base  which  fairly  and  accurately  reflects  the 
provision  of  extended  care,  post-hospital  extended  care  and  home 
health  care  benefits  pursuant  to  this  title,  including  such  categories 
as  benefit  denials,  results  of  appeals,  and  other  relevant  factors,  and 
selectable  by  such  categories  and  by  fiscal  intermediary,  service  pro- 
vider, and  region. 

SEC.  4036.  END-STAGE  RENAL  DISEASE  AMENDMENTS. 

(a)  Implementation  of  Primary  Payer  Requirements  for  End- 
Stage  Renal  Disease  Program. — 

(1)  Section  1862(bX2)(A)  of  the  Social  Security  Act  (42  U.S.C. 
1395y(bX2XA))  is  amended  by  striking  ''(ii)"  and  all  that  follows 
through  '^under  this  title"  and  inserting  'XH)  can  reasonably  be 
expected  to  be  made  under  such  a  plan  ". 
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(2)  The  amendment  made  by  paragraph  (1)  shall  apply  with 
respect  to  items  and  services  furnished  on  or  after  SO  days  after 
the  date  of  the  enactment  of  this  Act 
(h)  Limitation  of  Minimum  Utilization  Rate  Requirement 
FOR  End-Stage  Renal  Disease  Transplantations. — The  last  sen- 
tence of  section  1881(bXl)  of  such  Act  (42  U.S.C  1395rr(h)(l))  is 
amended  by  striking  ^'covered  procedures  and  for  self-dialysis  train- 
ing programs''  and  inserting  ''transplantations''. 

(c)  Extension  of  Deadline  for  Establishing  Protocols  on 
Reuse  of  Dialysis  Filters  and  Other  Dialysis  Supplies  as  It 
Relates  to  the  Reuse  of  Bloodlines.— 

(IXA)  Section  9335(kX2)  of  the  Omnibus  Budget  Reconcilia- 
tion Act  of  1986  is  amended  by  inserting  '  (or  July  1,  1988,  with 
respect  to  protocols  that  relate  to  the  reuse  of  bloodlines)"  after 
''October  I  1987". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  be  effec- 
tive as  if  included  in  the  enactment  of  section  9335(kX2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1986. 

(2)  Section  1881(fX7XB)  of  the  Social  Security  Act  (42  U.S.C. 
1395rr(fX7XB))  is  amended  by  inserting  "(or  July  1,  1988,  with 
respect  to  protocols  that  relate  to  the  reuse  of  bloodlines)"  after 
"January  1,  1988". 

(d)  Studies  of  End-Stage  Renal  Disease  Program.— 

(1)  The  Secretary  of  Health  and  Human  Services  (in  this  sub- 
section referred  to  as  the  "Secretary")  shall  arrange  for  a  study 
of  the  end-stage  renal  disease  program  within  the  medicare  pro- 
gram. 

(2)  Among  other  items,  the  study  shall  address — 

(A)  access  to  treatment  by  both  individuals  eligible  for 
medicare  benefits  and  those  not  eligible  for  such  benefits; 

(B)  the  quality  of  care  provided  to  end-stage  renal  disease 
beneficiaries,  as  measured  by  clinical  indicators,  functional 
status  of  patients,  and  patient  satisfaction; 

(C)  the  effect  of  reimbursement  on  quality  of  treatment; 

(D)  major  epidemiological  and  demographic  changes  in 
the  end-stage  renal  disease  population  that  may  affect 
access  to  treatment,  the  quality  of  care,  or  the  resource  re- 
quirements of  the  program;  and 

(E)  the  adequacy  of  existing  data  systems  to  monitor 
these  matters  on  a  continuing  basis. 

(3)  The  Secretary  shall  submit  to  Congress,  not  later  than  3 
years  after  the  date  of  the  enactment  of  this  Act,  a  report  on  the 
study. 

(4)  The  Secretary  shall  request  the  National  Academy  of  Sci- 
ences, acting  through  the  Institute  of  Medicine,  to  submit  an 
application  to  conduct  the  study  described  in  this  section.  If  the 
Academy  submits  an  acceptable  application,  the  Secretary  shall 
enter  into  an  appropriate  arrangement  with  the  Academy  for 
the  conduct  of  the  study.  If  the  Academy  does  not  submit  an  ac- 
ceptable application  to  conduct  the  study,  the  Secretary  may  re- 
quest one  or  more  appropriate  nonprofit  private  entities  to 
submit  an  application  to  conduct  the  study  and  may  enter  into 
an  appropriate  arrangement  for  the  conduct  of  the  study  by  the 
entity  which  submits  the  best  acceptable  application. 
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(5)  Section  1881  of  the  Social  Security  Act  (42  U.S.C.  1395rr) 
is  amended — 

(A)  in  subsection  (cX2XF),  by  striking  ''and  subsection 

(B)  by  striking  the  last  sentence  of  subsection  (c)(6), 

(C)  by  striking  subsection  (g),  and 

(D)  by  redesignating  subsection  (h),  as  added  by  section  20 
of  the  Medicare  and  Medicaid  Patient  and  Program  Protec- 
tion Act  of  1987  (Public  Law  100-93),  as  subsection  (g). 

SEC.  4037.  MEDICARE  HEARINGS  AND  APPEALS. 

(a)  Maintaining  Current  System  for  Hearings  and  Ap- 
peals.— Any  hearing  conducted  under  section  1869(bXl)  of  the 
Social  Security  Act  prior  to  the  earliest  of  the  date  on  which  the 
Secretary  of  Health  and  Human  Services  submits  the  report  re- 
quired to  be  submitted  by  the  Secretary  under  subsection  (b)(1)  or 
September  1  shall  be  conducted  by  Administrative  Law  Judges  of 
the  Office  of  Hearings  and  Appeals  of  the  Social  Security  Adminis- 
tration in  the  same  manner  as  are  hearings  conducted  under  section 
205(bXl)  of  such  Act. 

(b)  Study  AND  Report  on  Use  of  Telephone  Hearings. — 

(1)  The  Secretary  of  Health  and  Human  Services  and  the 
Comptroller  General  of  the  United  States  shall  each  conduct  a 
study  on  holding  hearings  under  section  1869(bXl)  of  the  Social 
Security  Act  by  telephone  and  shall  each  report  the  results  of 
the  study  not  later  than  6  months  after  the  date  of  enactment  of 
this  Act. 

(2)  The  studies  under  paragraph  (1)  shall  focus  on  whether 
telephone  hearings  allow  for  a  full  and  fair  evidentiary  hear- 
ing, in  general,  or  with  respect  to  any  particular  category  of 
claims  and  shall  examine  the  possible  improvements  to  the 
hearing  process  (such  as  cost-effectiveness,  convenience  to  the 
claimant,  and  reduction  in  time  under  the  process)  resulting 
from  the  use  of  such  hearings  as  compared  to  the  adoption  of 
other  changes  to  the  process  (such  as  expansions  in  staff  and  re- 
sources). 

SEC.    4038.    rural    HEALTH   MEDICAL    EDUCATION  DEMONSTRATION 
PROJECT. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services 
(in  this  section  referred  to  as  the  "Secretary")  shall  enter  into  agree- 
ments with  four  sponsoring  hospitals  submitting  applications  under 
this  subsection  to  conduct  demonstration  projects  to  assist  resident 
physicians  in  developing  field  clinical  experience  in  rural  areas. 

(b)  Nature  of  Project. — Under  a  demonstration  project  conduct- 
ed under  subsection  (a),  a  sponsoring  hospital  entering  into  an 
agreement  with  the  Secretary  under  such  subsection  shall  enter  into 
arrangements  with  a  small  rural  hospital  to  provide  to  such  rural 
hospital,  for  a  period  of  one  to  three  months  of  training,  physicians 
(in  such  number  as  the  agreement  under  subsection  (a)  may  provide) 
who  have  completed  one  year  of  residency  training. 

(c)  Selection. — In  selecting  from  among  applications  submitted 
under  subsection  (a),  the  Secretary  shall  ensure  that  four  small 
rural  hospitals  located  in  different  counties  participate  in  the  dem- 
onstration project  and  that — 
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(1)  two  of  such  hospitals  are  located  in  rural  counties  of  more 
than  2, 700  square  miles  (one  of  which  is  east  of  the  Mississippi 
River  and  one  of  which  is  west  of  such  river);  and 

(2)  two  of  such  hospitals  are  located  in  rural  counties  with  (as 
determined  by  the  Secretary)  a  severe  shortage  of  physicians 
(one  of  which  is  east  of  the  Mississippi  River  and  one  of  which 
is  west  of  such  river). 

(d)  Clarification  of  Payment.— For  purposes  of  section  1886  of 
the  Social  Security  Act — 

(1)  with  respect  to  subsection  (dX5)(B)  of  such  section,  any  resi- 
dent physician  participating  in  the  project  under  subsection  (a) 
for  any  part  of  a  year  shall  be  treated  as  if  he  or  she  were  work- 
ing at  the  appropriate  sponsoring  hospital  with  an  agreement 
under  subsection  (a)  on  September  1  of  such  year  (and  shall  not 
be  treated  as  if  working  at  the  small  rural  hospital);  and 

(2)  with  respect  to  subsection  (h)  of  such  section,  the  payment 
amount  permitted  under  such  subsection  for  a  sponsoring  hospi- 
tal with  an  agreement  under  subsection  (a)  shall  be  increased 
(for  the  duration  of  the  project  only)  by  an  amount  equal  to  the 
amount  of  any  direct  graduate  medical  education  costs  (as  de- 
fined in  paragraph  (5)  of  such  subsection  (h))  incurred  by  such 
hospital  in  supervising  the  education  and  training  activities 
under  a  project  under  subsection  (a). 

(e)  Duration  of  Project. — Each  demonstration  project  under 
subsection  (a)  shall  be  commenced  not  later  than  six  months  after 
the  date  of  enactment  of  this  Act  and  shall  be  conducted  for  a 
period  of  three  years. 

(f)  Definition. — In  this  section,  the  term  ''sponsoring  hospital' ' 
means  a  hospital  that  receives  payments  under  sections  1886(d)(5XB) 
and  1886(h)  of  the  Social  Security  Act. 

SEC.  4039.  miscellaneous  AND  TECHNICAL  PROVISIONS. 

(a)  Clarification  of  Criminal  Penalties  for  Willful  Misrep- 
resentations.— Subsection  (c)  of  section  1128B  of  the  Social 
Security  Act  (42  U.S.C.  1320a-7b))y  as  redesignated  by  section  4(d)  of 
the  Medicare  and  Medicaid  Patient  and  Program  Protection  Act  of 
1987  (Public  Law  100-93),  is  amended— 

(1)  by  striking  ''institution  or  facility"  each  place  it  appears 
and  inserting  ''institution,  facility,  or  entity",  and 

(2)  by  inserting  "(including  an  eligible  organization  under  sec- 
tion 1876(b))"  after  "other  entity". 

(b)  Podia  trists.  — 

(1)  Section  1861(rXS)  of  the  Social  Security  Act  (42  U.S.C. 
1395x(r)(3))  is  amended— 

(A)  by  striking  "subsection  (s)  of  this  section"  and  insert- 
ing "subsections  (k),  (m),  (pXD,  and  (s)  of  this  section  and 
sections  1814(a),  1832(aX2XFXii),  and  1835",  and 

(B)  by  striking  ";  and  for  the  purposes"  and  all  that  fol- 
lows through  "which  he  is  legally  authorized  to  perform". 

(2)  Section  1861(bX6)  of  such  Act  (42  U.S.C.  1395x(b)(6))  is 
amended  by  striking  "Council  on  Podiatry  Education  of  the 
American  Podiatry  Association"  and  inserting  "Council  on  Po- 
diatric  Medical  Education  of  the  American  Podiatric  Medical 
Association  ". 


86 

(c)  Recovery  of  Payments  for  Certain  Pacemaker  Devices. — 

(1)  Section  1862(h)  of  such  Act  (42  U.S.C.  1395y(h))  is  amend- 
ed- 

(A)  in  paragraph  (IXB),  by  striking  ''law, "  and  inserting 
"law  (and  any  amount  paid  to  a  provider  under  any  such 
warranty), 

(B)  in  paragraph  (IXD),  by  striking  'W, "  and  inserting 
'X3)y  in  determining  the  amount  subject  to  repayment  under 
paragraph  (2XC), 

(C)  in  paragraph  (2)— 

(i)  by  striking  "and''  at  the  end  of  subparagraph  (A), 

(ii)  by  striking  the  period  at  the  end  of  subparagraph 
(B)  and  inserting  *\  and'\  and 

(Hi)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(C)  to  make  repayment  to  the  Secretary  of  amounts  paid 
under  this  title  to  the  provider  with  respect  to  any  cardiac  pace- 
-maker device  or  lead  which  has  been  replaced  by  the  manufac- 
turer, or  for  which  the  manufacturer  has  made  payment  to  the 
provider,  under  an  express  or  implied  warranty.  ;  and 

(D)  in  paragraph  (4XB) — 

(i)  by  striking  "or  has''  and  inserting  ",  has",  and 

(ii)  by  striking  "(2XB), "  and  inserting  "(2XB),  or  has 
failed  to  make  repayment  to  the  Secretary  as  required 
under  paragraph  (2XC), ". 

(2)  The  amendments  made  by  paragraph  (1)  shall  become  ef- 
fective on  January  1,  1988. 

(d)  Extend  and  Clarify  Prohibition  on  Cost  Savings  Policies 
Before  Beginning  of  Fiscal  Year.— Notwithstanding  any  other 
provision  of  law,  except  as  required  to  implement  specific  provisions 
required  under  statute,  the  Secretary  of  Health  and  Human  Services 
is  not  authorized  to  issue  in  final  form,  after  the  date  of  the  enact- 
ment of  this  Act  and  before  October  15,  1988,  any  regulation,  in- 
struction, or  other  policy  which  is  estimated  by  the  Secretary  to 
result  in  a  net  reduction  in  expenditures  under  title  XVHI  of  the 
Social  Security  Act  in  fiscal  year  1989  of  more  than  $50,000,000. 

(e)  Moratorium  on  Prior  Authorization  for  Home  Health 
and  Post-Hospital  Extended  Care  Services. — The  Secretary  of 
Health  and  Human  Services  shall  not  implement  any  voluntary  or 
mandatory  program  of  prior  authorization  for  home  health  services, 
extended  care  services,  or  post-hospital  extended  care  services  under 
part  A  or  B  of  title  XVHI  of  the  Social  Security  Act  at  any  time 
prior  to  six  months  after  the  date  on  which  the  Congress  receives  the 
report  required  under  section  9305(kXk)  of  the  Omnibus  Budget  Rec- 
onciliation Act  of  1986. 

(f)  Delay  in  Publishing  Regulations  With  Respect  to  Deem- 
ing THE  Status  of  Entities. — The  Secretary  of  Health  and  Human 
Services  (in  this  subsection  referred  to  as  the  'Secretary")  shall  not 
deem  any  entity  to  be  a  provider  of  services  (as  defined  in  section 
1861(u)  of  the  Social  Security  Act)  for  purposes  of  title  XVHI  of 
such  Act — 

(1)  on  any  date  prior  to  6  months  after  the  date  on  which  the 
Secretary  has  published  a  proposed  rule  with  respect  to  the 
deeming  of  the  entity,  and 
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(2)  until  the  Secretary  publishes  a  final  rule  with  respect  to 
the  deeming  of  the  entity, 
(g)  Use  of  Interim  Final  Regulations,— The  Secretary  of 
Health  and  Human  Services  shall  issue  such  regulations  (on  an  in- 
terim or  other  basis)  as  may  be  necessary  to  implement  this  subtitle 
and  the  amendments  made  by  this  subtitle. 

PART  3—RELA  TING  TO  PART  B 

Subpart  A — Provisions  Relating  to  Payments  for 
Physicians '  Services 

SEC.  404 L  freeze  IN  PAYMENTS  FOR  PHYSICIANS'  SERVICES;  EXTENSION 
OF  SEQUESTER  ORDER. 

(a)  Three-Month  Freeze  on  Increases  in  Physician  Pay- 
ments.— 

(V  In  GENERAL. — Section  1842  of  the  Social  Security  Act  (42 
U.S.C.  1395u)  is  amended— 

(A)  in  subsection  (bX4) — 

(i)  in  subparagraph  (A),  by  redesignating  clause  (v)  as 
clause  (vi)  and  by  inserting  after  clause  (iv)  the  follow- 
ing new  clause: 

'Yv)  In  determining  the  prevailing  charge  levels  under  the  third 
and  fourth  sentences  of  paragraph  (3)  for  physicians'  services  fur- 
nished during  the  2-month  period  beginning  January  1,  1988,  the 
Secretary  shall  not  set  any  level  higher  than  the  same  level  as  was 
set  for  the  12-month  period  beginning  January  1,  1987.  and 

(ii)  in  subparagraph  (B),  by  adding  at  the  end  the 
following  new  clause: 

"(Hi)  In  determining  the  reasonable  charge  under  paragraph  (3) 
for  physicians '  services  furnished  during  the  3-month  period  begin- 
ning January  1,  1988,  the  customary  charges  shall  be  the  same  cus- 
tomary charges  as  were  recognized  under  this  section  for  the  12- 
month  period  beginning  January  1,  1987. and 

(B)  in  subsection  (jXlXC),  by  adding  at  the  end  thereof  the 
following  new  clause: 

"(vii)  Notwithstanding  any  other  provision  of  this  subparagraph, 
the  maximum  allowable  actual  charge  for  a  particular  physicians' 
service  furnished  by  a  nonparticipating  physician  to  individuals  en- 
rolled under  this  part  during  the  3-month  period  beginning  on  Jan- 
uary 1,  1988,  shall  be  the  amount  determined  under  this  subpara- 
graph for  1987.  The  maximum  allowable  actual  charge  for  any  such 
service  otherwise  determined  under  this  subparagraph  for  1988 
shall  take  effect  on  April  1,  1988. 

(2)  Extension  of  physician  participation  agreements  and 

RELATED  PROVISIONS. — Notwithstanding  any  other  provision  of 

law — 

(AJ  subject  to  the  last  sentence  of  this  paragraph,  each 
agreement  with  a  participating  physician  in  effect  on  De- 
cember 31,  1987,  under  section  1842(hXV  of  the  Social  Secu- 
rity Act  shall  remain  in  effect  for  the  three-month  period 
beginning  on  January  1,  1988; 
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(B)  the  effective  period  for  agreements  under  such  section 
entered  into  for  1988  shall  be  the  nine-month  period  begin- 
ning on  April  1,  1988,  and  the  Secretary  shall  provide  an 
opportunity  for  physicians  to  enroll  as  participating  physi- 
cians prior  to  April  1,  1988; 

(C)  instead  of  publishing,  under  section  18J!f2(h)(4)  of  the 
Social  Security  Act  at  the  beginning  of  1988,  directories  of 
participating  physicians  for  1988,  the  Secretary  shall  pro- 
vide for  such  publication,  at  the  beginning  of  the  9-month 
period  beginning  on  April  1,  1988,  of  such  directories  of 
participating  physicians  for  such  period;  and 

(D)  instead  of  providing  to  nonparticipating  physicians, 
under  section  1842(b)(3)(G)  of  the  Social  Security  Act  at  the 
beginning  of  1988,  a  list  of  maximum  allowable  actual 
charges  for  1988,  the  Secretary  shall  provide,  at  the  begin- 
ning of  the  9-month  period  beginning  on  April  1,  1988,  to 
such  physicians  such  a  list  for  such  9-month  period. 

An  agreement  with  a  participating  physician  in  effect  on  De- 
cember 31,  1987,  under  section  1842(h)(1)  of  the  Social  Security 
Act  shall  not  remain  in  effect  for  the  period  described  in  sub- 
paragraph (A)  if  the  participating  physician  requests  on  or 
before  December  31,  1987,  that  the  agreement  be  terminated. 

(3)(A)  Section  1842  of  the  Social  Security  Act  (42  U.S.C. 
1395u)  is  amended — 

(i)  in  subsection  (bX2),  by  adding  at  the  end  the  following: 
*ln  establishing  such  standards  and  criteria,  the  Secretary 
shall  provide  a  system  to  measure  a  carrier's  performance 
of  responsibilities  described  in  paragraph  (3XW  and  subsec- 
tion (h). and 

(ii)  in  subsection  (cXD,  by  inserting  "(A)"  after  'Yc)(l)" 
and  by  adding  at  the  end  the  following  new  subparagraph: 

"(B)  Of  the  amounts  appropriated  for  administrative  activities  to 
carry  out  this  part,  the  Secretary  shall  provide  payments,  totaling  1 
percent  of  the  total  payments  to  carriers  for  claims  processing  in  any 
fiscal  year,  to  carriers  under  this  section,  to  reward  carriers  for  their 
success  in  increasing  the  proportion  of  physicians  in  the  carrier's 
service  area  who  are  participating  physicians  or  in  increasing  the 
proportion  of  total  payments  for  physicians'  services  which  are  pay- 
ments for  such  services  rendered  by  participating  physicians. 

(B)  Section  9332(a)  of  the  Omnibus  Budget  Reconciliation  Act 
of  1986  is  amended — 

(i)  by  striking  paragraphs  (2)  and  (3), 

(ii)  in  paragraph  (4)(B),  by  striking  ''under  paragraph  (2)" 
and  inserting  ''under  the  last  sentence  of  section  1842(b)(2) 
of  the  Social  Security  Act",  and 

(Hi)  in  paragraph  (4)(C) — 

(I)  by  striking  "under  paragraph  (3)"  and  inserting 
"under  section  1842(c)(lXB)  of  the  Social  Security  Act  , 
(ID  by  striking  "April"  and  inserting  "July",  and 
(IH)  by  striking  "at  the  end  of  1987"  and  inserting 
"before  April  1,  1988". 
(b)  Extension  of  Reduction  Under  Sequester  Order— Not- 
withstanding any  other  provision  of  law  (including  any  other  provi- 
sion of  this  Act),  the  reductions  in  the  amount  of  payments  required 
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under  title  XVIII  of  the  Social  Security  Act  made  by  the  final  se- 
quester order  issued  by  the  President  on  November  20,  1987,  pursu- 
ant to  section  252(b)  of  the  Balanced  Budget  Emergency  Deficit  Con- 
trol Act  of  1985  shall  continue  to  be  effective  (as  provided  by  sec- 
tions 252(aX4XB)  and  256(dX2)  of  such  Act)  through  March  31,  1988, 
with  respect  to  payments  for  physicians'  services  under  part  B  of 
such  title. 

SEC.  4042.  GENERAL  UPDA  TE  IS  PA  YMENTS  FOR  PHYSICIANS '  SER  VICES 

(a)  Increase  in  MEI  for  1988  and  1989.— Section  1842(bX4)  of 
the  Social  Security  Act  (42  U.SC.  1395u(bX4))  is  amended  by  adding 
at  the  end  the  following  new  subparagraph: 

'YFXi)  For  purposes  of  this  part  for  physicians '  services  furnished 
in  1987,  the  percentage  increase  in  the  MEI  is  3.2  percent. 

"(ii)  For  purposes  of  this  part  for  physicians'  services  furnished  in 
1988,  on  or  after  April  1,  the  percentage  increase  in  the  MEI  is — 
'W  3.6  percent  for  primary  care  services  (as  defined  in  sub- 
paragraph (EXiii)),  and 

''(II)  1  percent  for  other  physicians'  services. 
'Yiii)  For  purposes  of  this  part  for  physicians '  services  furnished 
in  1989,  the  percentage  increase  in  the  MEI  is — 

'YD  3.0  percent  for  primary  care  services;  and 
"(II)  1  percent  for  other  physician 's  services.  ". 

(b)  Primary  Care  Services  Defined.— Section  1842(bX4XE)  of 
such  Act  (42  U.S.C.  1395u(bX4XE))  is  amended  by  adding  at  the  end 
thereof  the  following  new  clause: 

"(Hi)  The  term  'primary  care  services '  means  physicians '  serv- 
ices which  constitute  office  medical  services,  emergency  depart- 
ment services,  home  medical  services,  skilled  nursing,  interme- 
diate care,  and  long-term  care  medical  services,  or  nursing 
home,  boarding  home,  domiciliary,  or  custodial  care  medical 
services. ". 

(c)  Participating  Physician  Differential. — Section 
1842(bX4XAXiv)  of  such  Act  (42  U.S.C.  1395u(bX4XAXiv))  is  amend- 
ed- 

(1)  by  striking  "96  percent"  and  inserting  "applicable  per- 
cent", and 

(2)  by  adding  at  the  end  the  following:  "In  the  previous  sen- 
tence, the  term  'applicable  percent'  means  for  services  furnished 
(I)  on  or  after  January  1,  1987,  and  before  April  1,  1988,  96  per- 
cent, (II)  on  or  after  April  1,  1988,  and  before  January  1,  1988, 
95.5  percent,  and  (III)  on  or  after  January  1,  1989,  95  percent.  ". 

SEC.  4043.  incentive  PAYMENTS  FOR  PHYSICIANS'  SERVICES  FURNISHED 
IN  UNDERSERVED  AREAS 

(a)  In  General.— Section  1833  of  the  Social  Security  Act  (42 
U.S.C.  13951)  is  amended  by  adding  at  the  end  the  following  new 
subsection: 

"(m)  In  the  case  of  physicians '  services  furnished  to  an  individ- 
ual, who  is  covered  under  the  insurance  program  established  by  this 
part  and  who  incurs  expenses  for  such  services,  in  an  area  that  is 
designated  (under  section  332(aXlXA)  of  the  Public  Health  Service 
Act)  as  a  class  1  or  class  2  health  manpower  shortage  area,  in  addi- 
tion to  the  amount  otherwise  paid  under  this  part,  there  also  shall 
be  paid  to  the  physician  (or  to  an  employer  or  facility  in  the  cases 
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described  in  clause  (A)  of  section  1842(hX6))  (on  a  monthly  or  quar- 
terly basis)  from  the  Federal  Supplementary  Medical  Insurance 
Trust  Fund  an  amount  equal  to  5  percent  of  the  payment  amount 
for  the  service  under  this  part. 

(bj  Study. — The  Secretary  of  Health  and  Human  Services  shall 
study  and  report  to  Congress,  by  not  later  than  January  1,  1990,  on 
the  feasibility  of  making  additional  payments  described  in  section 
1833(m)  of  the  Social  Security  Act  with  respect  to  physician  services 
which  are  performed  in  health  manpower  shortage  areas  located  in 
urban  areas. 

(c)  Effective  Date. — The  amendments  made  by  this  subsection 
(a)  shall  apply  with  respect  to  services  furnished  in  a  rural  area  (as 
defined  in  section  1886(dX2XD)  of  the  Social  Security  Act))  on  or 
after  January  1,  1989,  and  to  other  services  furnished  on  or  after 
January  1,  1991. 

SEC.  4044.  ADJUSTMENT  IN  PREVAILING  CHARGE  LEVEL  FOR  PRIMARY 
CARE  SERVICES. 

(a)  Increase  in  Prevailing  Charges  for  Primary  Care  Serv- 
ices.—Section  1842(bX4XA)  of  the  Social  Security  Act  (i2  U.S.C. 
1395u(bXiXA)),  as  amended  by  section  iO^KaXl)  of  this  subtitle,  is 
further  amended  by  redesignating  clause  (vi)  as  clause  (vii)  and  by 
inserting  after  clause  (v)  the  following  new  clause: 

''(vi)  Before  each  year  (beginning  with  1989)y  the  Secretary  shall 
establish  a  prevailing  charge  floor  for  primary  care  services  (as  de- 
fined in  subparagraph  (EXiii))  equal  to  50  percent  of  the  average  of 
the  prevailing  charge  levels  (determined,  for  participating  physi- 
cians under  the  third  and  fourth  sentences  of  paragraph  (8)  and 
under  paragraph  (4),  without  regard  to  this  clause  and  without 
regard  to  physician  specialty)  for  such  service  for  all  localities  in  the 
United  States  (weighted  by  the  relative  frequency  of  the  service  in 
each  locality)  for  the  year.  '\ 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  to  payment  for  physicians '  services  furnished  on  or  after 
January  1,  1989. 

SEC.  4045.  reduction  IN  PREVAILING  CHARGE  LEVEL  FOR  OVERPRICED 
PROCEDURES. 

(a)  In  General. — Paragraph  (10)  of  section  1842(b)  of  the  Social 
Security  Act  (42  U.S.C.  1395u(b))  is  amended  to  read  as  follows: 

"(lOXAXi)  In  determining  the  reasonable  charge  under  paragraph 
(3)  for  procedures  described  in  subparagraph  (C)  and  performed 
during  the  9-month  period  beginning  on  April  1,  1938,  the  prevail- 
ing charge  for  such  procedure  for  participating  and  nonparticipat- 
ing  physicians  shall  be  the  prevailing  charge  otherwise  recognized 
for  such  procedure  for  1987 — 

subject  to  clause  (Hi),  reduced  by  2.0 percent,  and 
(II)  further  reduced  by  the  applicable  percentage  specified  in 
clause  (ii). 

'YH)  For  purposes  of  clause  (i),  the  applicable  percentage  specified 
in  this  clause  is — 

*YI)  15  percent,  in  the  case  of  a  prevailing  charge  otherwise 
recognized  (without  regard  to  this  paragraph  and  determined 
without  regard  to  physician  specialty)  that  is  at  least  150  per- 
cent of  the  weighted  national  average  (as  determined  by  the  Sec- 
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retary)  of  such  prevailing  charges  for  such  procedure  for  all  lo- 
calities in  the  United  States  for  1987; 

''(II)  0  percent,  in  the  case  of  a  prevailing  charge  that  does 
not  exceed  85  percent  of  such  weighted  national  average;  and 

''(III)  in  the  case  of  any  other  prevailing  charge,  a  percent  de- 
termined on  the  basis  of  a  straight-line  sliding  scale,  equal  to 
%3  of  a  percentage  point  for  each  percent  by  which  the  prevail- 
ing charge  exceeds  85  percent  of  such  weighted  national  aver- 
age. 

"(Hi)  In  no  case  shall  the  reduction  under  clause  (i)  for  a  proce- 
dure result  in  a  prevailing  charge  in  a  locality  for  1988  which  is 
less  than  85  percent  of  the  Secretary's  estimate  of  the  weighted  na- 
tional average  of  such  prevailing  charges  for  such  procedure  for  all 
localities  in  the  United  States  for  1987  (based  upon  the  best  avail- 
able data  and  determined  without  regard  to  physician  specialty) 
after  making  the  reduction  described  in  clause  (iXW. 

"(B)  The  procedures  described  in  this  subparagraph  are  as  fol- 
lows: bronchoscopy,  carpal  tunnel  repair,  cataract  surgery,  coronary 
artery  bypass  surgery,  diagnostic  and/or  therapeutic  dilation  and 
curettage,  knee  arthroscopy,  knee  arthroplasty,  pacemaker  implanta- 
tion surgery,  total  hip  replacement,  suprapubic  prostatectomy,  trans- 
urethral resection  of  the  prostate,  and  upper  gastrointestinal  endos- 
copy. 

"(C)  In  the  case  of  a  reduction  in  the  reasonable  charge  for  a  phy- 
sicians' service  under  subparagraph  (A),  if  a  nonparticipating  physi- 
cian furnishes  the  service  to  an  individual  entitled  to  benefits  under 
this  part,  after  the  effective  date  of  such  reduction,  the  physician's 
actual  charge  is  subject  to  a  limit  under  subsection  (jXlXD). 

"(D)  There  shall  be  no  administrative  or  judicial  review  section 
1869  or  otherwise  of  any  determination  under  subparagraph  (A)  or 
under  paragraph  (ll)(B)(ii). 

(b)  Modification  of  Geographic  Index.— Section  1 845(e)(4XAXi) 
of  such  Act  (42  U.S.C.  1395w-l(eX4XAXi))  is  amended  by  inserting 
"and  costs  of  living"  after  "costs  of  practice". 

(c)  Consolidated  Charge  Limitation  Provisions. — 

(1)  Penalties  for  excess  charges. — Section  1842  of  such  Act 
is  further  amended — 

(A)  in  subsection  (bXllXO— 

(i)  in  clause  (i),  by  striking  "(subject  to  clause  (iv))" 
and  all  that  follows  through  the  end  and  inserting  the 
following:  ",  the  physician  s  actual  charge  is  subject  to 
a  limit  under  subsection  (jXlXD).  "; 

(ii)  in  clause  (i),  by  striking  "(i)"  after  "(C)";  and 
(Hi)  by  striking  clauses  (ii)  through  (iv);  and 

(B)  in  subsection  (jXD,  by  adding  at  the  end  the  following 
new  subparagraph: 

"(DXi)  If  an  action  described  in  clause  (ii)  results  in  a  reduction 
in  a  reasonable  charge  for  a  physicians '  service  or  item  and  a  non- 
participating  physician  furnishes  the  service  or  item  to  an  individ- 
ual entitled  to  benefits  under  this  part  after  the  effective  date  of 
such  action,  the  physician  may  not  charge  the  individual  more  than 
125  percent  of  the  reduced  payment  allowance  (as  defined  in  clause 
(Hi))  plus  (for  services  or  items  furnished  during  the  12-month 
period  (or  9-month  period  in  the  case  of  an  action  described  in 


92 


clause  (HXID)  beginning  on  the  effective  date  of  the  action)  %  of  the 
amount  by  which  the  physician  s  maximum  allowable  actual  charge 
for  the  service  or  item  for  the  previous  12-month  period  exceeds  such 
125  percent  level. 

"(ii)  The  first  sentence  of  clause  (i)  shall  apply  to — 

''(I)  an  adjustment  under  subsection  (bXSXB)  (relating  to  in- 
herent reasonableness), 

"(II)  a  reduction  under  subsection  (bXlOXA)  (relating  to  cer- 
tain overpriced  procedures), 

''(III)  a  reduction  under  subsection  (bXllXB)  (relating  to  cer- 
tain cataract  procedures),  and 

''(IV)  an  adjustment  under  section  1833(IX3)(B)  (relating  to 
physician  supervision  of  certified  registered  nurse  anesthetists). 
"(Hi)  In  clause  (i),  the  term  'reduced  payment  allowance'  means, 
with  respect  to  an  action — 

"(I)  under  subsection  (bXSXB),  the  inherently  reasonable 
charge  established  under  subsection  (bX8);  or 

"(II)  under  subsection  (bXlOXA)  or  (bXUXB)  or  under  section 
1833GX3XB),  the  prevailing  charge  for  the  service  after  the 
action. 

"(iv)  If  a  physician  knowingly  and  willfully  imposes  a  charge  in 
violation  of  clause  (i)  (whether  or  not  such  charge  violates  subpara- 
graph (B)),  the  Secretary  may  apply  sanctions  against  such  physi- 
cian in  accordance  with  paragraph  (2). 

"(v)  Clause  (i)  shall  not  apply  to  items  and  services  furnished 
after  the  earlier  of  (I)  December  31,  1990,  or  (II)  one-year  after  the 
date  the  Secretary  reports  to  Congress,  under  section  1845(e)(3),  on 
the  development  of  the  relative  value  scale  under  section  18^5.  '\ 

(2)  Conforming  amendments. — (A)  Section  1833(1X6)  of  such 
Act  a2  U.S.C.  1395iaX6))  is  amended— 

(i)  in  subparagraph  (A),  by  striking  "(subject  to  subpara- 
graph (D))''  and  all  that  follows  through  the  end  and  in- 
serting the  following:  "after  the  effective  date  of  the  reduc- 
tion, the  physician's  actual  charge  is  subject  to  a  limit 
under  section  1842(jXlXD). 

(ii)  in  subparagraph  (A),  by  striking  "(A)''  after  "(6)";  and 
(Hi)  by  striking  subparagraphs  (B)  through  (D). 

(B)  Section  1842(b)(llXBXi)  of  such  Act  (42  U.S.C 
1395u(bXllXBXi))  is  amended  by  striking  "and  shall  be  further 
reduced"  and  all  that  follows  through  '  1988'\ 

(C)  Section  9334(bX2)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986  is  amended  by  striking  "1842(bX10)"  and  inserting 
"18420X1XD)'\ 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  items  and  services  furnished  on  or  after  April  1,  1988, 
except  the  amendment  made  by  subsection  (cX2XB)  shall  apply  to 
services  furnished  on  or  after  January  1,  1988. 

SEC.  4046.  LIMITS  ON  PAYMENT  FOR  OPHTHALMIC  ULTRASOUND. 

(a)  In  General. — Section  1842  of  the  Social  Security  Act  (42 
U.S.C.  1395u),  as  previously  amended  by  this  subpart  is  amended — 
(1)  in  subsection  (bXH) — 


93 


(A)  in  subparagraph  (C),  as  redesignated  under  section 
i045(c)(lXA)(ii)  of  this  title,  by  inserting  ''or  (C^  after  "sub- 
paragraph (By) 

(B)  by  redesignating  subparagraph  (C)  as  subparagraph 
(D);  and 

(C)  by  inserting  after  subparagraph  (B)  the  following  new 
subparagraph: 

*'(C)  The  prevailing  charge  level  determined  with  respect  to  A- 
mode  ophthalmic  ultrasound  procedures  may  not  exceed  5  percent  of 
the  prevailing  charge  level  established  with  respect  to  extracapsular 
cataract  removal  with  lens  implantation.  and 

(2)  in  subparagraph  (D)  of  subsection  (j)(l),  as  added  by  sec- 
tion 40i5(c)(lXB)  of  this  subtitle— 

(A)  in  clause  (ii),  by  striking  ''and''  at  the  end  of  sub- 
clause (III),  by  redesignating  subclause  (IV)  as  subclause  (V) 
and  by  inserting  before  such  subclause  the  following  new 
subclause: 

"(IV)  a  prevailing  charge  limit  is  established  under  subsec- 
tion (b)(ll)(CXi),  and')  and 

(B)  in  clause  (iii)(II),  by  striking  "or  (b)(ll)(B)"  and  insert- 
ing ",  (bXn)(B),  or  (b)(ll)(CXi)'\ 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  to  services  furnished  on  or  after  April  1,  1988. 

SEC.  4047.  CUSTOMARY  CHARGES  FOR  PRIMARY  CARE  SERVICES  OF  NEW 
PHYSICIANS 

(a)  In  General. — Section  1842(b)(4)  of  the  Social  Security  Act,  as 
amended  by  section  4042(a),  is  further  amended  by  adding  at  the 
end  thereof  the  following  new  subparagraph: 

"(G)  In  determining  the  customary  charges  for  physicians'  services 
(other  primary  care  services  and  other  than  services  furnished  in  a 
rural  area  (as  defined  in  section  1886(dX2)(D))  that  is  designated, 
under  section  332(aXl)(A)  of  the  Public  Health  Service  Act,  as  a 
health  manpower  shortage  area)  for  which  adequate  actual  charge 
data  are  not  available  because  a  physician  has  not  yet  been  in  prac- 
tice for  a  sufficient  period  of  time,  the  Secretary  shall  set  a  custom- 
ary charge  at  a  level  no  higher  than  80  percent  of  the  prevailing 
charge  (as  determined  under  the  third  and  fourth  sentences  of  para- 
graph (3)  and  under  paragraph  (4))  for  a  service.  ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  physicians  who  first  furnish  services  to  medicare 
beneficiaries  after  April  1,  1988. 

SEC.  4048.  PAYMENT  FOR  PHYSICIAN  ANESTHESIA  SERVICES 

(a)  In  General. — Section  1842(b)  of  the  Social  Security  Act  (42 
U.S.C.  1395u(b))  is  further  amended  by  adding  at  the  end  the  follow- 
ing new  paragraph: 

"(14XA)  In  determining  the  reasonable  charge  under  paragraph  (3) 
of  a  physician  for  medical  direction  of  two  or  more  nurse  anesthe- 
tists performing,  on  or  after  April  1,  1988,  and  before  January  1, 
1991,  anesthesia  services  in  whole  or  in  part  concurrently,  the 
number  of  base  units  which  may  be  recognized  with  respect  to  such 
medical  direction  for  each  concurrent  procedure  (other  than  cataract 
surgery  or  an  iridectomy)  shall  be  reduced  by — 
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'YV  10  percent,  in  the  case  of  medical  direction  of  2  nurse  an- 
esthetists concurrently, 

'Yii)  25  percent,  in  the  case  of  medical  direction  of  3  nurse  an- 
esthetists concurrently,  and 

"(iiiJ  40  percent,  in  the  case  of  medical  direction  of  4  nurse 
anesthetists  concurrently. 
**(B)  In  determining  the  reasonable  charge  under  paragraph  (3)  of 
a  physician  for  medical  direction  of  two  or  more  nurse  anesthetists 
performing,  on  or  after  January  1,  1989,  and  before  January  1,  1991, 
anesthesia  services  in  whole  or  in  part  concurrently,  the  number  of 
base  units  which  may  be  recognized  with  respect  to  such  medical  di- 
rection for  each  concurrent  cataract  surgery  or  iridectomy  procedure 
shall  be  reduced  by  10  percent. 

"(CJ  The  Secretary  shall  require  claims  for  physicians '  services  for 
medical  direction  of  nurse  anesthetists  during  the  periods  in  which 
the  provisions  of  subparagraph  (A)  or  (B)  apply  to  indicate  the 
number  of  such  anesthetists  being  medically  directed  concurrently 
at  any  time  during  the  procedure,  the  name  of  each  nurse  anesthe- 
tist being  directed,  and  the  type  of  procedure  for  which  the  services 
are  provided. ". 

(b)  Development  of  Uniform  Relative  Value  Guide. — The 
Secretary  of  Health  and  Human  Services,  in  consultation  with 
groups  representing  physicians  who  furnish  anesthesia  services, 
shall  establish  by  regulation  a  relative  value  guide  for  use  in  all 
carrier  localities  in  making  payment  for  physician  anesthesia  serv- 
ices furnished  under  part  B  of  title  XvHI  of  the  Social  Security  Act 
on  and  after  January  1,  1989.  Such  guide  shall  be  designed  so  as  to 
result  in  expenditures  under  such  title  for  such  services  in  an 
amount  that  would  not  exceed  the  amount  of  such  expenditures 
which  would  otherwise  occur. 

(c)  Study  of  Prevailing  Charges  for  Anesthesia  Services.-— 
The  Secretary  of  Health  and  Human  Services  shall  conduct  a  study 
of  the  variations  in  conversion  factors  used  by  carriers  under  section 
1842(b)  of  the  Social  Security  Act  to  determine  the  prevailing  charge 
for  anesthesia  services  and  shall  report  the  results  of  the  study  and 
make  recommendations  for  appropriate  adjustments  in  such  factors 
not  later  than  January  1,  1989. 

(d)  GAO  Studies.--(1)  The  Comptroller  General  shall  conduct  a 
study — 

(A)  to  determine  the  average  anesthesia  times  reported  for 
medicare  reimbursement  purposes, 

(B)  to  verify  those  times  from  patient  medical  records, 

(C)  to  compare  anesthesia  times  to  average  surgical  times,  and 

(D)  to  determine  whether  the  current  payments  for  physician 
supervision  of  nurse  anesthetists  are  excessive. 

The  Comptroller  General  shall  report  to  Congress,  by  not  later  than 
January  1,  1989,  on  such  study  and  in  the  report  include  recommen- 
dations regarding  the  appropriateness  of  the  anesthesia  times  recog- 
nized by  medicare  for  reimbursement  purposes  and  recommenda- 
tions regarding  adjustments  of  payments  for  physician  supervision 
of  nurse  anesthetists. 

(2)  The  Comptroller  General  shall  conduct  a  study  on  the  impact 
of  the  amendment  made  by  subsection  (a),  and  shall  report  to  Con- 
gress on  the  results  of  such  study  by  April  1,  1990. 
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SEC.  4049.  FEE  SCHEDULES  FOR  RADIOLOGIST  SERVICES. 

(a)  In  General.— Part  B  of  title  XVIII  of  the  Social  Security  Act 
is  amended — 

(V  in  section  1833(aXl)  (42  U.S.C.  1395l(aXl)X  as  amended  by 
section  i062(cXS)  of  this  subtitle  by  striking  ''and''  before  'W'\ 
and  by  adding  at  the  end  the  following  new  clause:  ''and  (J) 
with  respect  to  expenses  incurred  for  radiologist  services  (as  de- 
fined in  section  1834(bX5)),  the  amounts  paid  shall  be  80  percent 
of  the  lesser  of  the  actual  charge  for  the  services  or  the  amount 
provided  under  the  fee  schedule  established  under  section 
18S4(bJ,  and 

(2)  by  adding  at  the  end  of  section  1834,  os  subsequently  in- 
serted by  section  4062(a)  of  this  subtitle,  the  following  new  sub- 
section: 

"(b)  Fee  Schedules  for  Radiologist  Services. — 
"(1)  Development. — The  Secretary  shall  develop — 

"(A)  a  relative  value  scale  to  serve  as  the  basis  for  the 
payment  for  radiologist  services  under  this  part,  and 

"(B)  using  such  scale  and  appropriate  conversion  factors, 
fee  schedules  (on  a  regional,  statewide,  or  carrier  service 
area  basis)  for  payment  for  radiologist  services  under  this 
part,  to  be  implemented  for  such  services  furnished  during 
1989. 

"(2)  Consultation.— In  carrying  out  paragraph  (1),  the  Secre- 
tary shall  regularly  consult  closely  with  the  Physician  Payment 
Review  Commission,  the  American  College  of  Radiology,  and 
other  organizations  representing  physicians  or  suppliers  who 
furnish  radiologist  services  and  shall  share  with  them  the  data 
and  data  analysis  being  used  to  make  the  determinations  under 
paragraph  (1),  including  data  on  variations  in  current  medicare 
payments  by  geographic  area,  and  by  service  and  physician  spe- 
cialty. 

"(3)  Considerations. — In  developing  the  relative  value  scale 
and  fee  schedules  under  paragraph  (1),  the  Secretary — 

"(A)  shall  take  into  consideration  variations  in  the  cost 
of  furnishing  such  services  among  geographic  areas  and 
among  different  sites  where  services  are  furnished,  and 

"(B)  may  also  take  into  consideration  such  other  factors 
respecting  the  manner  in  which  physicians  in  different  spe- 
cialties furnish  such  services  as  may  be  appropriate  to 
assure  that  payment  amounts  are  equitable  and  designed  to 
promote  effective  and  efficient  provision  of  radiologist  serv- 
ices by  physicians  in  the  different  specialties. 
"(4)  Savings.— 

"(A)  Budget  neutral  fee  schedules. — The  Secretary 
shall  develop  preliminary  fee  schedules  for  1989,  which  are 
designed  to  result  in  the  same  amount  of  aggregate  pay- 
ments (net  of  any  insurance  and  deductibles  under  section 
1835(aXlXI)  and  1833(b))  for  radiologist  services  furnished 
in  1989  as  would  have  been  made  if  this  subsection  had  not 
been  enacted. 

"(B)  Initial  savings.— The  fee  schedules  established  for 
payment  purposes  under  this  subsection  for  services  fur- 
nished in  1989  shall  be  97  percent  of  the  amounts  permited 
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under  this  preliminary  fee  schedules  developed  under  sub- 
paragraph (A). 

''(C)  Subsequent  updating. — Radiologist  services  fur- 
nished in  subsequent  years,  the  fee  schedules  shall  be  the 
schedules  for  the  previous  year  updated  by  the  percentage 
increase  in  the  MEI  (as  defined  in  section  1842(b)(4XEXii)) 
for  the  year. 

''(C)  NoNPARTiciPATiNG  PHYSICIANS. — Each  fee  schedule 
so  established  shall  provide  that  the  payment  rate  recog- 
nized for  nonparticipating  physicians  and  suppliers  is 
equal  to  the  appropriate  percent  (as  defined  in  section 
1842(bXiXAXiv))  of  the  payment  rate  recognized  for  partici- 
pating physicians  and  suppliers. 
"(5)  Limiting  charges  of  nonparticipating  physicians.— 

"(A)  In  general. — In  the  case  of  radiologist  services  fur- 
nished after  January  1,  1989,  for  which  payment  is  made 
under  a  fee  schedule  under  this  subsection,  if  a  nonpartici- 
pating physician  or  supplier  furnishes  the  service  to  an  in- 
dividual entitled  to  benefits  under  this  part,  the  physician 
or  supplier  may  not  charge  the  individual  more  than  the 
limiting  charge  (as  defined  in  subparagraph  (B)). 

"(B)  Limiting  charge  defined.— In  subparagraph  (A), 
the  term  'limiting  charge*  means,  with  respect  to  a  service 
furnished — 

"(i)  in  1989,  125  percent  of  the  amount  specified  for 
the  service  in  the  appropriate  fee  schedule  established 
under  paragraph  (1), 

"(ii)  in  1990,  120  percent  of  the  amount  specified  for 
the  service  in  the  appropriate  fee  schedule  established 
under  paragraph  (1),  and 

"(Hi)  after  1990,  115  percent  of  the  amount  specified 
for  the  service  in  the  appropriate  fee  schedule  estab- 
lished under  paragraph  (1). 
"(C)  Enforcement. — If  a  physician  or  supplier  knowing- 
ly and  willfully  imposes  a  charge  in  violation  of  subpara- 
graph (A),  the  Secretary  may  apply  sanctions  against  such 
physician  or  supplier  in  accordance  with  section  18i2(jX2). 
"(5)  Radiologist  services  defined. — For  the  purposes  of 
this  subsection,  section  18SS(aXlXIX  and  section  1842(hXlXB), 
the  term  'radiologist  services'  only  includes  radiologic  services 
performed  by,  or  under  the  direction  or  supervision  of,  a  physi- 
cian— 

"(A)  who  is  certified,  or  eligible  to  be  certified,  by  the 
American  Board  of  Radiology,  or 

"(B)  for  whom  radiologic  services  account  for  at  least  50 
percent  of  billings  made  under  this  part. 
(b)  Deadlines  and  Effective  Date. — 

(1)  The  Secretary  of  Health  and  Human  Services  shall  estab- 
lish the  relative  value  scale  and  fee  schedules  for  radiologist 
services  (under  section  18S4(b)  of  the  Social  Security  Act)  by  not 
later  than  August  1,  1988,  and  shall  report  to  Congress  on  the 
development  of  such  fee  schedules  not  later  than  August  1, 
1988. 
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(2)  The  amendments  made  by  this  section  shall  apply  to  serv- 
ices performed  on  or  after  January  1,  1989,  and  until  such  time 
as  the  Secretary  of  Health  and  Human  Services  implements 
physician  fee  schedules  based  on  the  relative  value  scale  devel- 
oped under  section  18Jf5(e)  of  the  Social  Security  Act. 

SEC.  4050.  FEE  SCHEDULES  FOR  PHYSICIAN  PA  THOLOGY  SERVICES. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services 
shall  develop — 

(1)  a  relative  value  scale  to  serve  as  the  basis  for  the  payment 
for  physician  pathology  services  under  part  B  of  title  XVHI  of 
the  Social  Security  Act, 

(2)  using  such  scale  and  appropriate  conversion  factors,  pro- 
posed fee  schedules  (on  a  regional,  statewide,  or  carrier  service 
area  basis)  for  payment  for  physician  pathology  services  under 
such  part,  that  could  be  implemented  for  such  services  fur- 
nished during  1990,  and 

(S)  an  appropriate  index  to  be  applied  to  updating  such  fee 
schedules  annually  for  physician  pathology  services  furnished 
in  years  after  1990. 

(b)  Consultation. — In  carrying  out  subsection  (a),  the  Secretary 
shall  regularly  consult  closely  with  the  Physician  Payment  Review 
Commission,  the  College  of  American  Pathologists,  and  other  orga- 
nizations representing  physicians  who  furnish  physician  pathology 
services  and  shall  share  with  them  the  data  and  data  analysis 
being  used  to  make  the  determinations  under  subsection  (a),  includ- 
ing data  on  variations  in  current  medicare  payments  by  geographic 
area,  and  by  service  and  physician  specialty. 

(c)  Consideration. — In  developing  the  fee  schedules  under  subsec- 
tion (a),  the  Secretary  shall  take  into  consideration  variations  in  the 
cost  of  furnishing  physician  pathology  services  among  geographic 
areas. 

(d)  Report. — The  Secretary  shall  report,  not  later  than  April  1, 
1989,  to  the  Committees  on  Energy  and  Commerce  and  Ways  and 
Means  of  the  House  of  Representatives  and  the  Committee  on  Fi- 
nance of  the  Senate  on  the  relative  value  scale,  fee  schedules,  and 
the  index  developed  under  this  section.  Such  report  shall  include 
recommendations  on  how  to  protect  medicare  beneficiaries  against 
excessive  charges  for  physician  pathology  services  above  the  payment 
amounts  established  by  the  fee  schedules. 

SEC.  405L  ELIMINATION  OF  MARKUP  FOR  CERTAIN  PURCHASED  SERVICES. 

(a)  In  General. — Section  '1842  of  the  Social  Security  Act  (42 
U.S.C.  1935u)  is  amended  by  adding  at  the  end  the  following  new 
subsection: 

"(nXV  If  a  physician's  bill  or  a  request  for  payment  for  services 
billed  by  a  physician  includes  a  charge  to  a  patient  for  a  diagnostic 
test  described  in  section  1861(sX3)  (other  than  a  clinical  diagnostic 
laboratory  test)  for  which  payment  does  not  indicate  that  the  billing 
physician  personally  performed  or  supervised  the  performance  of  the 
test  or  that  another  physician  with  whom  the  physician  who  shares 
his  practice  personally  performed  or  supervised  the  test,  the  amount 
payable  with  respect  to  the  test  shall  be  determined  as  follows: 

^YA)  If  the  bill  or  request  for  payment  indicates  that  the  test 
was  performed  by  a  supplier,  identifies  the  supplier,  and  indi- 
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cates  the  amount  the  supplier  charged  the  billing  physician, 
payment  for  the  test  (less  the  applicable  deductible  and  coinsur- 
ance amounts)  shall  be  the  actual  acquisition  costs  (net  of  any 
discounts)  or,  if  lower,  the  supplier's  reasonable  charge  to  indi- 
viduals enrolled  under  this  part  for  the  test. 

"(B)  If  the  bill  or  request  for  payment  (i)  does  not  indicate 
who  performed  the  test,  or  (ii)  indicates  that  the  test  was  per- 
formed by  a  supplier  but  does  not  identify  the  supplier  or  in- 
clude the  amount  charged  by  the  supplier,  no  payment  shall  be 
made  under  this  part. 
'*(2)  A  physician  may  not  bill  an  individual  enrolled  under  this 
part — 

**(A)  any  amount  other  than  any  applicable  deductible  and 
coinsurance  for  a  diagnostic  test  for  which  payment  is  made 
pursuant  to  paragraph  (IXA),  or 

"(B)  any  amount  for  a  diagnostic  test  for  which  payment  may 
not  be  made  pursuant  to  paragraph  (1)(B). 
'*(S)  If  a  physician  knowingly  and  willfully  in  repeated  cases  bills 
one  or  more  individuals  in  violation  of  paragraph  (2),  the  Secretary 
may  apply  sanctions  against  such  physician  or  supplier  in  accord- 
ance with  section  18420X2). 
(b)  Adjustment  in  Medicare  Prevailing  Charges. — 

(1)  Review. — The  Secretary  of  Health  and  Human  Services 
shall  review  payment  levels  under  part  B  of  title  XVIII  of  the 
Social  Security  Act  for  diagnostic  tests  (described  in  section 
1861(sX'S)  of  such  Act,  but  excluding  clinical  diagnostic  labora- 
tory tests)  which  are  commonly  performed  by  independent  sup- 
pliers, sold  as  a  service  to  physicians,  and  billed  by  such  physi- 
cians, in  order  to  determine  the  reasonableness  of  payment 
amounts  for  such  tests  (and  for  associated  professional  services 
component  of  such  tests).  The  Secretary  may  require  physicians 
and  suppliers  to  provide  such  information  on  the  purchase  or 
sale  price  (net  of  any  discounts)  for  such  tests  as  is  necessary  to 
complete  the  review  and  make  the  adjustments  under  this  sub- 
section. The  Secretary  shall  also  review  the  reasonableness  of 
payment  levels  for  comparable  in-office  diagnostic  tests. 

(2)  Establishment  of  revised  payment  screens. — If  as  a 
result  of  such  review,  the  Secretary  determines,  after  notice  and 
opportunity  of  at  least  60  days  for  public  comment,  that  the  cur- 
rent prevailing  charge  levels  (under  the  third  and  fourth  sen- 
tences of  section  1842(b)  of  the  Social  Security  Act)  for  any  such 
tests  or  associated  professional  services  are  excessive,  the  Secre- 
tary shall  establish  such  charge  levels  at  levels  which,  consist- 
ent with  assuring  that  the  test  is  widely  and  consistently  avail- 
able to  medicare  beneficiaries,  reflect  a  reasonable  price  for  the 
test  without  any  markup.  Alternatively,  the  Secretary,  pursuant 
to  guidelines  published  after  notice  and  opportunity  of  at  least 
60  days  for  public  comment,  may  delegate  to  carriers  with  con- 
tracts under  section  1842  of  the  Social  Security  Act  the  estab- 
lishment of  new  prevailing  charge  levels  under  this  paragraph. 
When  such  charge  levels  are  established,  the  provisions  of  sec- 
tion 1842(jXlXD)  of  such  Act  shall  apply  in  the  same  manner  as 
they  apply  to  a  reduction  under  section  1842(bX8XA)  of  such 
Act. 

(c)  Effective  Dates.— 
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(1)  The  amendment  made  by  subsection  (a)  shall  apply  to  di- 
agnostic tests  performed  on  or  after  April  7,  1988. 

(2)  The  Secretary  of  Health  and  Human  Services  shall  com- 
plete the  review  and  make  an  appropriate  adjustment  of  pre- 
vailing charge  levels  under  subsection  (b)  for  items  and  services 
furnished  no  later  than  January  1,  1989. 

SEC.  4052.  COLLECTION  OF  PAST-DUE  AMOUNTS  OWED  BY  PHYSICIANS  WHO 
BREACHED  CONTRACTS  UNDER  THE  NATIONAL  HEALTH 
SERVICE  CORPS  SCHOLARSHIP  PROGRAM. 

(a)  In  General. — Title  XVHI  of  the  Social  Security  Act,  as  previ- 
ously amended  by  this  subtitle,  is  amended  by  adding  at  the  end 
thereof  the  following  new  section: 

''offset  of  PAYMENTS  TO  PHYSICIANS  TO  COLLECT  PAST-DUE 
OBLIGATIONS  ARISING  FROM  BREACH  OF  SCHOLARSHIP  CONTRACT 

''Sec.  1892.  (a)  In  General.— 

"(1)(A)  Subject  to  subparagraph  (B),  the  Secretary  shall  enter 
into  an  agreement  under  this  section  with  any  physician  who, 
by  reason  of  a  breach  of  a  contract  entered  into  by  such  physi- 
cian pursuant  to  the  National  Health  Service  Corps  Scholarship 
Program,  owes  a  past-due  obligation  to  the  United  States  (as  de- 
fined in  subsection  (b)). 

"(B)  The  Secretary  shall  not  enter  into  an  agreement  with  a 
physician  under  this  section  to  the  extent — 

"(iXD  the  physician  has  entered  into  a  contract  with  the 
Secretary  pursuant  to  section  204(aXl)  of  the  Public  Health 
Service  Amendments  of  1987,  and 

"(II)  the  physician  has  fulfilled  or  (as  determined  by  the 
Secretary)  is  fulfilling  the  terms  of  such  contract;  or 

"(ii)  the  liability  of  the  physician  under  such  section 
204(a)(1)  has  otherwise  been  relieved  under  such  section;  or 
"(Hi)  the  physician  is  performing  such  physician 's  service 
obligation  under  a  forbearance  agreement  entered  into  with 
the  Secretary  under  subpart  II  of  part  D  of  title  III  of  the 
Public  Health  Service  Act. 
"(2)  The  agreement  under  this  section  shall  provide  that — 
"(A)  deductions  shall  be  made  from  the  amounts  other- 
wise payable  to  the  physician  under  this  title,  in  accord- 
ance with  a  formula  and  schedule  agreed  to  by  the  Secre- 
tary and  the  physician,  until  such  past-due  obligation  (and 
accrued  interest)  have  been  repaid; 

"(B)  payment  under  this  title  for  services  provided  by 
such  physician  shall  be  made  only  on  an  assignment-relat- 
ed basis; 

"(C)  if  the  physician  does  not  provide  services,  for  which 
payment  would  otherwise  be  made  under  this  title,  of  a  suf- 
ficient quantity  to  maintain  the  offset  collection  according 
to  the  agreed  upon  formula  and  schedule — 

'Yi)  the  Secretary  shall  immediately  inform  the  At- 
torney General,  and  the  Attorney  General  shall  imme- 
diately commence  an  action  to  recover  the  full  amount 
of  the  past-due  obligation,  and 
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"(W  subject  to  paragraph  (3),  the  Secretary  shall  im- 
mediately exclude  the  physician  from  the  program 
under  this  title,  until  such  time  as  the  entire  past-due 
obligation  has  been  repaid. 
*'(3)  If  the  physician  refuses  to  enter  into  an  agreement  or 
breaches  any  provision  of  the  agreement — 

''(A)  the  Secretary  shall  immediately  inform  the  Attorney 
General,  and  the  Attorney  General  shall  immediately  com- 
mence an  action  to  recover  the  full  amount  of  the  past-due 
obligation,  and 

'YBJ  subject  to  paragraph  (3),  the  Secretary  shall  immedi- 
ately exclude  the  physician  from  the  program  under  this 
title,  until  such  time  as  the  entire  past-due  obligation  has 
been  repaid. 

The  Secretary  shall  not  bar  a  physician  pursuant  to  para- 
graph (2XCXii)  or  paragraph  (3XB)  if  such  physician  is  a  sole 
community  physician  or  sole  source  of  essential  specialized  serv- 
ices in  a  community. 
''(b)  Past-Due  Obligation. — For  purposes  of  this  section,  a  past- 
due  obligation  is  any  amount — 

owed  by  a  physician  to  the  United  States  by  reason  of  a 
breach  of  a  scholarship  contract  under  section  338E  of  the 
Public  Health  Service  Act,  and 

''(2)  which  has  not  been  paid  by  the  deadline  established  by 
the  Secretary  pursuant  to  section  338E  of  the  Public  Health 
Service  Act,  and  has  not  been  canceled,  waived,  or  suspended  by 
the  Secretary  pursuant  to  such  section. 
'\c)  Collection  Under  This  Section  Shall  Not  Be  Exclu- 
sive.— This  section  shall  not  preclude  the  United  States  from  apply- 
ing other  provisions  of  law  otherwise  applicable  to  the  collection  of 
obligations  owed  to  the  United  States,  including  (but  not  limited  to) 
the  use  of  tax  refund  offsets  pursuant  to  section  3720A  of  title  31, 
United  States  Code,  and  the  application  of  other  procedures  provid- 
ed under  chapter  37  of  title  31,  United  States  Code. 

"(d)  Collection  From  Providers  and  Health  Maintenance 
Organiza  tions.  — 

"(1)  In  the  case  of  a  physician  who  owes  a  past-due  obliga- 
tion, and  who  is  an  employee  of,  or  affiliated  by  a  medical  serv- 
ices agreement  with,  a  provider  having  an  agreement  under  sec- 
tion 1866  or  a  health  maintenance  organization  or  competitive 
medical  plan  having  a  contract  under  section  1833  or  section 
1876,  the  Secretary  shall  deduct  the  amounts  of  such  past-due 
obligation  from  amounts  otherwise  payable  under  this  title  to 
such  provider,  organization,  or  plan. 

"(2)  Deductions  shall  be  in  accordance  with  a  formula  and 
schedule  agreed  to  by  the  Secretary,  the  physician  and  the  pro- 
vider, organization,  or  plan.  The  deductions  shall  be  made  from 
the  amounts  otherwise  payable  to  the  physician  under  this  title 
as  long  as  the  physician  continued  to  be  employed  or  affiliated 
by  a  medical  services  agreement. 

"(3)  Such  deduction  shall  not  be  made  until  6  months  after 
the  Secretary  notifies  the  provider,  organization,  or  plan  of  the 
amount  to  be  deducted  and  the  particular  physicians  to  whom 
the  deductions  are  attributable. 
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' W  A  deduction  made  under  this  subsection  shall  relieve  the 
physician  of  the  obligation  (to  the  extent  of  the  amount  collect- 
ed) to  the  United  States,  but  the  provider,  organization,  or  plan 
shall  have  a  right  of  action  to  collect  from  such  physician  the 
amount  deducted  pursuant  to  this  subsection  (including  accu- 
mulated interest). 

''(5)  No  deduction  shall  be  made  under  this  subsection  if, 
within  the  6-month  period  after  notice  is  given  to  the  provider, 
organization,  or  plan,  the  physician  pays  the  past-due  obliga- 
tion, or  ceases  to  be  employed  by  the  provider,  organization,  or 
plan. 

"(6)  The  Secretary  shall  also  apply  the  provisions  of  this  sub- 
section in  the  case  of  a  physician  who  is  a  member  of  a  group 
practice,  if  such  group  practice  submits  bills  under  this  pro- 
gram as  a  group,  rather  than  by  individual  physicians. 
''(e)  Transfer  From  Trust  Funds.— Amounts  equal  to  the 
amounts  deducted  pursuant  to  this  section  shall  be  transferred  from 
the  Trust  Fund  from  which  the  payment  to  the  physician,  provider, 
or  other  entity  would  otherwise  have  been  made,  to  the  general  fund 
in  the  Treasury,  and  shall  be  credited  as  payment  of  the  past-due 
obligation  of  the  physician  from  whom  (or  with  respect  to  whom) 
the  deduction  was  made. 

(b)  Conforming  Reference. — Section  3S8E(bXl)  of  the  Public 
Health  Service  Act  (42  U.S.C.  254o(b)(l))  is  amended  by  adding  at 
the  end  thereof  the  following  new  sentence:  'Amounts  not  paid 
within  such  period  shall  be  subject  to  collection  through  deductions 
in  Medicare  payments  pursuant  to  section  1892  of  the  Social  Securi- 
ty Act' \ 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
be  effective  on  the  date  of  the  enactment  of  this  Act. 

sec.  4052.  elimination  of  1975  floor  for  prevailing  physician 
charges. 

(a)  In  General.— Section  1842(bX3)  of  the  Social  Security  Act  (42 
U.S.C.  1395u(b)(3))  is  amended  by  striking  the  next-to-last  sentence 
(which  begins  "Notwithstanding  the  provisions  of). 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  payment  for  services  furnished  on  or  after  January  1, 
1988. 

SEC.   4053.  APPLICATION  OF  MAXIMUM  ALLOWABLE  ACTUAL  CHARGE 
(MA  AC). 

(a)  Application  on  Individual  Charge  Basis. — Section  1842(j)(l) 
of  the  Social  Security  Act  (42  U.S.C.  1395u(j)(l))  is  amended— 

(1)  in  the  first  sentence  of  subparagraph  (B)(i),  by  striking 
"each  such  physician's  actual  charges'  and  inserting  "the 
actual  charges  of  each  such  physician' ; 

(2)  in  the  second  sentence  of  subparagraph  (BXi),  by  striking 
"for  such  a  service  a  physician's  actual  charge  (as  defined  in 
subparagraph  (CXvi)"  and  inserting  "on  a  repeated  basis  for 
such  a  service  an  actual  charge";  and 

(3)  in  subparagraph  (CXvi),  by  striking  "and  subparagraph 
(B)'\ 

(b)  Adjustment. — In  the  case  of  a  physician  who  did  not  have 
actual  charges  under  title  XVIII  of  the  Social  Security  Act  for  a 
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procedure  in  the  calendar  quarter  beginning  on  April  1,  1984,  but 
who  establishes  to  the  satisfaction  of  a  carrier  that  he  or  she  had 
actual  charges  (whether  under  such  title  or  otherwise)  for  the  proce- 
dure performed  prior  to  June  SO,  1984,  the  carrier  shall  compute  the 
maximum  allowable  actual  charge  under  section  1842(j)  of  the 
Social  Security  Act  for  such  procedure  performed  by  such  physician 
in  1988  based  on  such  physician 's  actual  charges  for  the  procedure. 

(c)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  charges  imposed  for  services  furnished  on  or  after 
April  1,  1988. 

SEC.  4954.  APPLYING  COPAYMENT  AND  DEDUCTIBLE  TO  CERTAIN  OUTPA- 
TIENT PHYSICIANS '  SER  VICES. 

Notwithstanding  any  other  provision  of  law,  payment  under  part 
B  of  title  XVIII  of  the  Social  Security  Act  for  physicians*  services 
specified  in  section  1833(iXl)  of  such  Act  and  furnished  on  or  after 
April  1,  1988,  in  an  ambulatory  surgical  center  or  hospital  outpa- 
tient department  on  an  assignment-related  basis  shall  be  subject  to 
the  deductible  under  section  1833(b)  of  such  Act  and  20  percent  coin- 
surance. 

SEC.  4055.  PHYSICIAN  PAYMENT  STUDIES. 

(a)  Definitions  of  Medical  and  Surgical  Procedures.— 

(1)  Report  on  variations  in  carrier  payment  practice. — 
The  Secretary  of  Health  and  Human  Services  (in  this  section  re- 
ferred to  as  the  "Secretary*)  shall  conduct  a  study  of  variations 
in  payment  practices  for  physicians  *  services  among  the  differ- 
ent carriers  under  section  1842  of  the  Social  Security  Act.  Such 
study  shall  examine  carrier  variations  in  the  services  included 
in  global  fees  and  pre-  and  post-operative  services  included  in 
payment  for  the  operation.  The  Secretary  shall  report  to  Con- 
gress on  such  study  by  not  later  than  May  1,  1988. 

(2)  Uniform  definitions  of  procedures  for  payment  pur- 
poses.— The  Secretary  shall  develop,  in  consultation  with  ap- 
propriate national  medical  specialty  societies  and  by  not  later 
than  July  1,  1989,  uniform  definitions  of  physicians'  services 
(including  appropriate  classification  scheme  for  procedures) 
which  could  serve  as  the  basis  for  making  payments  for  such 
services  under  part  B  of  title  XVIII  of  the  Social  Security  Act. 
In  developing  such  list,  to  the  extent  practicable — 

(A)  ancillary  services  commonly  performed  in  conjunction 
with  a  major  procedure  would  be  included  with  the  major 
procedure; 

(B)  pre-  and  post-procedure  services  would  be  included  in 
the  procedure;  and 

(C)  similar  procedures  would  be  listed  together  if  the  pro- 
cedures are  similar  in  resource  requirements. 

(b)  Expansion  of  Relative  Value  Scale  (RVS)  Study.— 

(1)  Additional  services. — The  Secretary  shall  expand  the 
study  being  conducted,  under  section  1845(e)  of  the  Social  Secu- 
rity Act,  to  develop  a  relative  value  scale  for  physicians'  services 
to  include  physicians '  services  in  the  fields  of  cardiology,  der- 
matology, emergency  medicine,  gastroenterology,  hematology,  in- 
fectious disease,  nephrology,  neurology,  neurosurgery,  nuclear 
medicine,  oncology,  physical  medicine  and  rehabilitation,  plas- 
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tic  surgery,  pulmonary  medicine,  and  radiation  therapy,  and  for 
physicians  who  specialize  in  osteopathic  procedures. 

(2)  No  DELAY  IN  CURRENT  STUDY. — The  expansion  under  para- 
graph (1)  shall  not  he  conducted  in  a  manner  that  delays  the 
completion  of  the  current  study  or  the  report  to  Congress  re- 
quired under  section  18i5(eX3)  of  the  Social  Security  Act.  The 
Secretary  shall  report  to  Congress  on  the  services  described  in 
paragraph  (1)  by  not  later  than  October  1,  1989. 

(3)  Prompt  submittal  of  study  results  to  physician  pay- 
ment REVIEW  COMMISSION.— The  Secretary  shall  submit  to  the 
Physician  Payment  Review  Commission  a  copy  of  any  report 
submitted  to  the  Secretary  pursuant  to  a  cooperative  agreement 
in  the  fulfillment  of  the  requirement  of  section  1845(e)  of  such 
Act,  with  all  relevant  supporting  data  (including  survey  data, 
analytic  data  files,  and  file  documentation),  by  no  later  than  SO 
days  after  the  date  the  final  report  is  received  by  the  Secretary. 

(c)  Other  Physician  Payment  Studies.— 

(1)  Fee  schedule  implementation— The  Secretary  shall  con- 
duct a  study  of  changes  in  the  payment  system  for  physicians ' 
services,  under  part  B  of  title  XVIII  of  the  Social  Security  Act, 
that  would  be  required  for  the  implementation  of  a  national  fee 
schedule  for  such  services  furnished  on  or  after  January  1, 
1990.  Such  study  shall  identify  any  major  technical  problems 
related  to  such  implementation  and  recommendations  on  ways 
in  which  to  address  such  problems.  The  Secretary  shall  report 
to  the  Congress  on  such  study  by  not  later  than  July  1,  1989. 

(2)  Volume  and  intensity  of  physician  services. — The  Sec- 
retary shall  conduct  a  study  of  issues  relating  to  the  volume 
and  intensity  of  physicians'  services  under  part  B  of  title  XVIII 
of  the  Social  Security  Act,  including — 

(A)  historical  trends  with  regard  to  increases  in  the 
volume  and  intensity  of  physicians'  services  furnished  on  a 
per  enrollee  basis  (with  appropriate  adjustments  to  account 
for  changes  in  the  demographic  composition  of  the  medi- 
care population); 

(B)  geographic  variations  in  volume  and  intensity  in  phy- 
sicians '  services; 

(C)  an  analysis  of  the  effectiveness  of  methods  currently 
used  under  such  part  to  ensure  that  payments  under  such 
part  are  made  only  for  services  which  are  medically  neces- 
sary; 

(D)  the  development  and  analysis  of  alternative  methods 
to  control  the  volume  of  services;  and 

(E)  the  impact  of  the  implementation  of  the  relative  value 
scale  developed  under  section  1845(e)  of  such  Act  on  the 
volume  and  intensity  of  physicians'  services. 

The  Secretary  shall  submit  to  Congress  an  interim  report  on 
such  study  not  later  than  May  1,  1988,  and  a  final  report  on 
such  study  not  later  than  May  1,  1989. 

(S)  Survey  of  out-of-pocket  costs  of  medicare  benefici- 
aries FOR  HEALTH  CARE  SERVICES. — The  Secretary  shall  conduct 
a  survey  to  determine  the  distribution  of— 

(A)  the  liabilities  and  expenditures  for  health  care  serv- 
ices of  individuals  entitled  to  benefits  under  title  XVIII  of 
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the  Social  Security  Act,  including  liabilities  for  charges 
(not  paid  on  an  assignment-related  basis)  in  excess  of  the 
reasonable  charge  recognized,  and 

(B)  the  collection  rates  among  different  classes  of  physi- 
cians for  such  liabilities,  including  collection  rates  for  re- 
quired coinsurance  and  for  charges  (not  paid  on  an  assign- 
ment-related basis)  m  excess  of  the  reasonable  charge  recog- 
nized. 

The  Secretary  shall  report  to  Congress  on  such  study  by  not 
later  than  July  1,  1990. 
(d)     Study     of     Payment     for      Chemotherapy  in 
Physicians'  Offices. — 

(V  In  general. — The  Secretary  shall  study  ways  of  modifying 
part  B  of  title  XVIII  of  the  Social  Security  Act  to  permit  ade- 
quate payment  under  such  part  for  the  costs  associated  with 
providing  chemotherapy  to  cancer  patients  in  physicians'  of- 
fices. The  study  shall  be  performed  in  consultation  with  physi- 
cians and  other  health  care  providers  who  are  experts  in  cancer 
therapy  and  with  representation  of  health  insurers  who  have 
experience  in  these  payment  issues. 

(2)  Report. — The  Secretary  shall  report  to  Congress  on  the  re- 
sults of  the  study  by  not  later  than  April  1,  1989. 

Subpart  B — Provisions  Relating  to  Payments  for  Other 

Services 

SEC.  4061.  EXTENSION  OF  REDUCTION  FOR  OTHER  PART  B  ITEMS  AND 
SERVICES  PA  YMENTS  UNDER  SEQUESTER  ORDER. 

Notwithstanding  any  other  provision  of  law  (including  any  other 
provision  of  this  Act),  the  reductions  in  the  amount  of  payments  re- 
quired under  title  XVIII  of  the  Social  Security  Act  made  by  the 
final  sequester  order  issued  by  the  President  on  November  20,  1987, 
pursuant  to  section  252(b)  of  the  Balanced  Budget  Emergency  Defi- 
cit Control  Act  of  1985  shall  continue  to  be  effective  (as  provided  by 
sections  252(aX4XB)  and  256(dX2)  of  such  Act)  through  March  31, 
1988,  with  respect  to  payments  for  all  items  and  services  (other  than 
physicians '  services)  under  part  B  of  such  title. 

SEC.  4062.  PAYMENTS  FOR  DURABLE  MEDICAL  EQUIPMENT,  PROSTHETIC 
DEVICES,  ORTHOTICS,  AND  PROSTHETICS. 

(a)  1-Year  Freeze  on  Charge  Limitations. — 

(1)  In  general, — In  imposing  limitations  on  allowable 
charges  for  items  and  services  (other  than  physicians '  services) 
furnished  in  1988  under  part  B  of  title  XVIII  of  such  Act  and 
for  which  payment  is  made  on  the  basis  of  the  reasonable 
charge  for  the  item  or  service,  the  Secretary  of  Health  and 
Human  Services  shall  not  impose  any  limitation  at  a  level 
higher  than  the  same  level  as  was  in  effect  in  December  1987. 

(2)  Transition. — The  provisions  of  section  i0il(aX2)  (other 
than  subparagraph  (D)  thereof)  of  this  subtitle  shall  apply  to 
suppliers  of  items  and  services  described  in  paragraph  (1),  and 
directories  of  participating  suppliers  of  such  items  and  services, 
in  the  same  manner  as  such  section  applies  to  physicians  fur- 
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nishing  physicians^  services,  and  directories  of  participating 
physicians. 

(h)  Amount  and  Frequency  of  Payment  for  Durable  Medical 
Equipment,  Prosthetic  Devices,  Orthotics,  and  Prosthetics.— 
Part  B  of  title  XVIII  of  the  Social  Security  Act  is  amended  by  in- 
serting after  section  1833  the  following  new  section: 

"special  payment  rules  for  particular  services 

"Sec.  1834.  (a)  Payment  for  Durable  Medical  Equipment, 
Prosthetic  Devices,  Orthotics,  and  Prosthetics.— 
"(1)  General  rule  for  payment. — 

"(A)  In  general. — With  respect  to  a  covered  item  (as  de- 
fined in  paragraph  (13))  for  which  payment  is  determined 
under  this  subsection,  payment  shall  be  made  in  the  fre- 
quency specified  in  paragraphs  (2)  through  (7)  and  in  an 
amount  equal  to  80  percent  of  the  payment  basis  described 
in  subparagraph  (B). 

"(B)  Payment  basis.— The  payment  basis  described  in 
this  subparagraph  is  the  lesser  of— 

"(i)  the  actual  charge  for  the  item,  or 
"(ii)  the  payment  amount  recognized  under  para- 
graphs (2)  through  (7)  of  this  subsection  for  the  item; 
except  that  clause  (i)  shall  not  apply  if  the  covered  item  is 
furnished  by  a  public  home  health  agency  (or  by  another 
home  health  agency  which  demonstrates  to  the  satisfaction 
of  the  Secretary  that  a  significant  portion  of  its  patients  are 
low  income)  free  of  charge  or  at  nominal  charges  to  the 
public. 

"(C)  Exclusive  payment  rule. — This  subsection  shall 
constitute  the  exclusive  provision  of  this  title  for  payment 
for  covered  items  under  this  part. 
"(2)  Payment  for  inexpensive  and  other  routinely  pur- 
chased DURABLE  MEDICAL  EQUIPMENT. — 

"(A)  In  general. — Payment  for  an  item  of  durable  medi- 
cal equipment  (as  defined  in  paragraph  (13XA)) — 

"(i)  the  purchase  price  of  which  does  not  exceed  $150, 

or 

"(ii)  which  the  Secretary  determines  is  acquired  at 
least  75  percent  of  the  time  by  purchase, 
shall  be  made  on  a  rental  basis  or  in  a  lump-sum  amount 
for  the  purchase  of  the  item.  The  payment  amount  recog- 
nized for  purchase  or  rental  of  such  equipment  is  the 
amount  specified  in  subparagraph  (B)  for  purchase  or 
rental,  except  that  the  total  amount  of  rental  payments 
with  respect  to  an  item  may  not  exceed  the  payment 
amount  specified  in  subparagraph  (B)  with  respect  to  the 
purchase  of  the  item. 

"(B)  Payment  amount. — For  purposes  of  subparagraph 
(A),  the  amount  specified  in  this  subparagraph,  with  re- 
spect to  the  purchase  or  rental  of  an  item  furnished  in  a 
carrier  service  area — 

"(i)  in  1989  is  the  average  allowed  charge  in  the  area 
for  the  purchase  or  rental,  respectively,  of  the  item  for 
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the  12-month  period  ending  on  June  30,  1987,  increased 
by  the  percentage  increase  in  the  consumer  price  index 
for  all  urban  consumers  (U.S.  city  average)  for  the  6- 
month  period  ending  with  December  1987;  or 

'Xii)  in  a  subseauent  year,  is  the  amount  specified  in 
this  subparagraph  for  the  preceding  year  increased  by 
the  percentage  increase  in  the  consumer  price  index  for 
all  urban  consumers  (U.S.  city  average)  for  the  12- 
month  period  ending  with  June  of  that  preceding  year. 
"(3)  Payment  for  items  requiring  frequent  and  substan- 
tial SERVICING.— 

''(A)  In  general. — Payment  for  a  covered  item  (such  as 
ventilators  ,  aspirators,  IPPB  machines,  and  nebulizers)  for 
which  there  must  be  frequent  and  substantial  servicing  in 
order  to  avoid  risk  to  the  patient  *s  health  shall  be  made  on 
a  monthly  basis  for  the  rental  of  the  item  and  the  amount 
recognized  is  the  amount  specified  in  subparagraph  (B). 

*W)  Payment  amount.— For  purposes  of  subparagraph 
(A),  the  amount  specified  in  this  subparagraph,  with  re- 
spect to  an  item  or  device  furnished  in  a  carrier  service 
area — 

in  1989  is  the  average  allowable  charge  in  the 
area  for  the  rental  of  the  item  or  device  for  the  12- 
month  period  ending  with  June,  1987,  increased  by  the 
percentage  increase  in  the  consumer  price  index  for  all 
urban  consumers  (U.S.  city  average)  for  the  6-month 
period  ending  with  December  1987;  or 

"(ii)  in  a  subsequent  year,  is  the  amount  specified  in 
this  subparagraph  for  the  preceding  year  increased  by 
the  percentage  increase  in  the  consumer  price  index  for 
all  urban  consumers  (U.S.  city  average)  for  the  12- 
month  period  ending  with  June  of  that  preceding  year. 
*'(i)  Payment  for  certain  customized  items. — Payment 
with  respect  to  a  covered  item  that  is  uniquely  constructed  or 
substantially  modified  to  meet  the  specific  needs  of  an  individ- 
ual patient  shall  be  made  in  a  lump-sum  amount  for  the  pur- 
chase of  the  item  in  a  payment  amount  based  upon  the  carrier's 
individual  consideration  for  that  item,  and  for  the  reasonable 
and  necessary  maintenance  and  service  for  parts  and  labor  not 
covered  by  the  supplier's  or  manufacturer's  warranty,  when  nec- 
essary during  the  period  of  medical  need,  and  the  amount  recog- 
nized for  such  maintenance  and  service  shall  be  paid  on  a 
lump-sum,  as  needed  basis  based  upon  the  carrier's  individual 
consideration  for  that  item. 

*W  Payment  for  oxygen  and  oxygen  equipment.— 

*YA)  In  general. — Payment  for  oxygen  and  oxygen  equip- 
ment shall  be  made  on  a  monthly  basis  in  the  monthly  pay- 
ment amount  recognized  under  paragraph  (9)  for  oxygen 
and  oxygen  equipment  (other  than  portable  oxygen  equip- 
ment), subject  to  subparagraphs  (B)  and  (C). 

"(B)  Add-on  for  portable  oxygen  equipment.— When 
portable  oxygen  equipment  is  used,  but  subject  to  subpara- 
graph (D),  the  payment  amount  recognized  under  subpara- 
graph (A)  shall  be  increased  by  the  monthly  payment 
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amount  recognized  under  paragraph  (9)  for  portable  oxygen 
equipment 

*'(C)  Volume  adjustment —When  the  attending  physi- 
cian prescribes  an  oxygen  flow  rate — 

*W  exceeding  Jf   liters  per  minute,   the  payment 
amount  recognized  under  subparagraph  (A),  subject  to 
subparagraph  (D),  shall  be  increased  by  50  percent,  or 
'  (ii)  of  less  than  1  liter  per  minute,  the  payment 
amount  recognized  under  subparagraph  (A)  shall  be  de- 
creased by  50  percent. 
'YD)  Limit  on  adjustment.— When  portable  oxygen 
equipment  is  used  and  the  attending  physician  prescribes 
an  oxygen  flow  rate  exceeding  4  liters  per  minute,  there 
shall  only  be  an  increase  under  either  subparagraph  (B)  or 
(C),  whichever  increase  is  larger,  and  not  under  both  such 
su  bparagraphs. 
Payment  for  other  covered  items  (other  than  dura- 
ble MEDICAL  EQUIPMENT). — Payment  for  other  covered  items 
(other  than  durable  medical  equipment  and  other  covered  items 
described  in  paragraph  (3),  (4),  or  (5))  shall  be  made  in  a  lump- 
sum amount  for  the  purchase  of  the  item  in  the  amount  of  the 
purchase  price  recognized  under  paragraph  (8). 

''(7)  Payment  for  other  items  of  durable  medical  equip- 
ment.— 

"(A)  In  general. — In  the  case  of  an  item  of  durable  med- 
ical equipment  not  described  in  paragraphs  (2)  through 

(6)- 

"(i)  payment  shall  be  made  on  a  monthly  basis  for 
the  rental  of  such  item  during  the  period  of  medical 
need  (but  payments  under  this  subparagraph  may  not 
extend  over  a  period  of  continuous  use  of  longer  than 
15  months),  and,  subject  to  subparagraph  (B),  the 
amount  recognized  for  each  such  month  is  10  percent  of 
the  purchase  price  recognized  under  paragraph  (8)  with 
respect  to  the  item; 

"(ii)  during  the  succeeding  6-month  period  of  medical 
need,  no  payment  shall  be  made  for  rental  or  servicing 
of  the  item;  and 

''(Hi)  during  the  first  month  of  each  succeeding  6- 
month  period  of  medical  need,  a  service  and  mainte- 
nance payment  may  be  made  (for  parts  and  labor  not 
covered  by  the  supplier's  or  manufacturer's  warranty, 
as  determined  by  the  Secretary  to  be  appropriate  for  the 
particular  type  of  durable  medical  equipment)  and  the 
amount  recognized  for  each  such  6-month  period  is  the 
lower  of  (I)  a  reasonable  and  necessary  maintenance 
and  servicing  fee  established  by  the  carrier,  or  (II)  10 
percent  of  the  total  of  the  purchase  price  recognized 
under  paragraph  (8)  with  respect  to  the  item. 
The  Secretary  shall  determine  the  meaning  of  the  term 
'continuous '  in  subparagraph  (A). 
"(B)  Range  for  rental  amounts.— 

"(i)  For  1989. — For  items  furnished  during  1989,  the 
payment  amount  recognized  under  subparagraph  (AXi) 
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shall  not  be  more  than  115  percent,  and  shall  not  be 
less  than  85  percent,  of  the  prevailing  charge  estab- 
lished for  rental  of  the  item  January  1987,  increased  by 
the  percentage  increase  in  the  consumer  price  index  for 
all  urban  consumers  (U.S.  city  average)  for  the  6-month 
period  ending  with  December  1987. 

'Xii)  For  1990. — For  items  furnished  during  1990,  the 
payment  amount  recognized  under  subparagraph  (AXi) 
shall  not  be  more  than  the  maximum  amount  estab- 
lished under  clause  (i),  and  shall  not  be  less  than  the 
minimum  amount  established  under  such  clause,  for 
1989,  each  such  amount  increased  by  the  percentage  in- 
crease in  the  consumer  price  index  for  all  urban  con- 
sumers (U.S.  city  average)  for  the  12-month  period 
ending  with  June  1989. 
'W  Purchase  price  recognized  for  miscellaneous  de- 
vices AND  ITEMS. — For  purposcs  of  paragraphs  (6)  and  (7),  the 
amount  that  is  recognized  under  this  paragraph  as  the  pur- 
chase price  for  a  covered  item  is  the  amount  described  in  sub- 
paragraph (C)  of  this  paragraph,  determined  as  follows: 

(A)  Computation  of  local  purchase  price. — Each  car- 
rier under  section  1842  shall  compute  a  base  local  purchase 
price  for  the  item  as  follows: 

The  carrier  shall  compute  a  base  local  purchase 
price,  for  each  item  described — 

'W  in  paragraph  (6)  equal  to  the  average  allow- 
able charge  in  the  locality  for  the  purchase  of  the 
item  for  the  12-month  period  ending  with  June 
1987,  or 

'XW  in  paragraph  (7)  equal  to  the  average  of  the 
purchase  prices  on  the  claims  submitted  on  an  as- 
signment-related basis  for  the  unused  item  sup- 
plied during  the  6-month  period  ending  with  De- 
cember 1986. 

"(ii)  The  carrier  shall  compute  a  local  purchase 
price,  with  respect  to  the  furnishing  of  each  particular 
item — 

"(I)  in  1989,  equal  to  the  base  local  purchase 
price  computed  under  clause  (i)  increased  by  the 
percentage  increase  in  the  consumer  price  index  for 
all  urban  consumers  (U.S.  city  average)  for  the  6- 
month  period  ending  with  December  1987,  or 

"(W  in  1990,  1991,  or  1992,  equal  to  the  local 
purchase  price  computed  under  this  clause  for  the 
previous  year  increased  by  the  percentage  increase 
in  the  consumer  price  index  for  all  urban  consum- 
ers (U.S.  city  average)  for  the  12-month  period 
ending  with  June  of  the  previous  year. 
"(B)  Computation  of  regional  purchase  price. — With 
respect  to  the  furnishing  of  a  particular  item  in  each  region 
(as  defined  in  section  1886(dX2XD)),  the  Secretary  shall 
compute  a  regional  purchase  price — 

"(i)  for  1991,  and  for  1992,  equal  to  the  average 
(weighted  by  relative  volume  of  all  claims  among  carri- 
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ers)  of  the  local  purchase  prices  for  the  carriers  in  the 
region  computed  under  subparagraph  (A)(ii)(II)  for  the 
year,  and 

"(ii)  for  each  subsequent  year,  equal  to  the  regional 
purchase  price  computed  under  this  subparagraph  for 
the  previous  year  increased  by  the  percentage  increase 
in  the  consumer  price  index  for  all  urban  consumers 
(U.S.  city  average)  for  the  12-month  period  ending  with 
June  of  the  previous  year. 
"(C)  Purchase  price  recognized. — For  purposes  of  para- 
graphs (6)  and  (7)  and  subject  to  subparagraph  (D),  the 
amount  that  is  recognized  under  this  paragraph  as  the  pur- 
chase price  for  each  item  furnished — 

in  1989  or  1990,  is  100  percent  of  the  local  pur- 
chase price  computed  under  subparagraph  (AXii)(I); 

"(ii)  in  1991,  is  the  sum  of  (I)  75  percent  of  the  local 
purchase  price  computed  under  subparagraph  (AXii)(II) 
for  1991,  and  (II)  25  percent  of  the  regional  purchase 
price  computed  under  subparagraph  (B)  for  1991; 

''(Hi)  in  1992,  is  the  sum  of  (I)  50  percent  of  the  local 
purchase  price  computed  under  subparagraph  (AXHXII) 
for  1992,  and  (II)  50  percent  of  the  regional  purchase 
price  computed  under  subparagraph  (B)  for  1992;  and 
''(iv)  in  1993  or  a  subsequent  year,  is  the  regional 
purchase  price  computed  under  subparagraph  (B)  for 
that  year. 

''(D)  Range  on  amount  recognized. — The  amount  that 
is  recognized  under  subparagraph  (C)  as  the  purchase  price 
for  an  item  furnished — 

"(i)  in  1991,  may  not  exceed  ISO  percent,  and  may  not 
be  lower  than  80  percent,  of  the  average  of  the  purchase 
prices  recognized  under  such  subparagraph  for  all  the 
carrier  service  areas  in  the  United  States  in  that  year; 
and 

"(ii)  in  a  subsequent  year,  may  not  exceed  125  per- 
cent, and  may  not  be  lower  than  85  percent,  of  the  aver- 
age of  the  purchase  prices  recognized  under  such  sub- 
paragraph for  all  the  carrier  service  areas  in  the 
United  States  in  that  year. 
"(9)  Monthly  payment  amount  recognized  with  respect 
TO  OXYGEN  AND  OXYGEN  EQUIPMENT.— For  purposes  of  para- 
graph (5),  the  amount  that  is  recognized  under  this  paragraph 
for  payment  for  oxygen  and  oxygen  equipment  is  the  monthly 
payment  amount  described  in  subparagraph  (C)  of  this  para- 
graph. Such  amount  shall  be  computed  separately  (i)  for  all 
items  of  oxygen  and  oxygen  equipment  (other  than  portable 
oxygen  equipment)  and  (ii)  for  portable  oxygen  equipment  (each 
such  group  referred  to  in  this  paragraph  as  an  'item  ). 

"(A)  Computation  of  local  monthly  payment  rate.— 
Each  carrier  under  this  section  shall  compute  a  base  local 
payment  rate  for  each  item  as  follows: 

"(i)  The  carrier  shall  compute  a  base  local  average 
monthly  payment  rate  per  beneficiary  as  an  amount 
equal  to  (I)  the  total  reasonable  charges  for  the  item 
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during  the  12-month  period  ending  with  December 
1986,  divided  by  (II)  the  total  number  of  months  for  all 
beneficiaries  receiving  the  item  in  the  area  during  the 
12-month  period  for  which  the  carrier  made  payment 
for  the  item  under  this  title. 

*Yii)  The  carrier  shall  compute  a  local  average 
monthly  payment  rate  for  the  item  applicable — 

'YV  to  1989,  equal  to  95  percent  of  the  base  local 
average  monthly  payment  rate  computed  under 
clause  (i)  for  the  item  increased  by  the  percentage 
increase  in  the  consumer  price  index  for  all  urban 
consumers  (U.S.  city  average)  for  the  6-month 
period  ending  with  December  1987,  or 

''(II)  to  1990  and  to  1991,  equal  to  the  local  aver- 
age monthly  payment  rate  computed  under  this 
clause  for  the  item  for  the  previous  year  increased 
by  the  percentage  increase  in  the  consumer  price 
index  for  all  urban  consumers  (U.S.  city  average) 
for  the  12-month  period  ending  with  June  of  the 
previous  year. 

"(B)  Computation  of  regional  monthly  payment 
RATE. — With  respect  to  the  furnishing  of  an  item  in  each 
region  (as  defined  in  section  1886(d)(2)(D)),  the  Secretary 
shall  compute  a  regional  monthly  payment  rate — 

'W  for  1991,  and  1992,  equal  to  the  average  (weight- 
ed by  relative  volume  of  all  claims  among  carriers)  of 
the  local  monthly  payment  rates  for  the  carriers  in  the 
region  computed  under  subparagraph  (AXiiXW  for  the 
year,  and 

"(ii)  for  each  subsequent  year,  equal  to  the  regional 
monthly  payment  rates  computed  under  this  subpara- 
graph for  the  previous  year  increased  by  the  percentage 
increase  in  the  consumer  price  index  for  all  urban  con- 
sumers (U.S.  city  average)  for  the  12-month  period 
ending  with  June  of  the  previous  year. 
"(C)  Monthly  payment  amount  recognized. — For  pur- 
poses of  paragraph  (5),  the  amount  that  is  recognized  under 
this  paragraph  as  the  base  monthly  payment  amount  for 
each  item  furnished — 

"(i)  in  1989  and  in  1990,  is  100  percent  of  the  local 
average  monthly  payment  rate  computed  under  sub- 
paragraph (AXiiXD  for  the  item; 

"(ii)  in  1991,  is  the  sum  of  (I)  75  percent  of  the  local 
average  monthly  payment  rate  computed  under  sub- 
paragraph (AXiiXW  for  the  item  for  1991,  and  (II)  25 
percent  of  the  regional  monthly  payment  rate  computed 
under  subparagraph  (BXi)  for  the  item  for  1991; 

''(Hi)  in  1992,  is  the  sum  of  (I)  50  percent  of  the  local 
average  monthly  payment  rate  computed  under  sub- 
paragraph (AXiiXW  for  the  item  for  1992,  and  (II)  50 
percent  of  the  regional  monthly  payment  rate  computed 
under  subparagraph  (BXi)  for  the  item  for  1992;  and 
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**(iv)  in  a  subsequent  year,  is  the  regional  monthly 
payment  rate  computed  under  subparagraph  (B)  for  the 
item  for  that  year. 
"(D)  Range  on  amount  recognized.— The  amount  that 
is  recognized  under  subparagraph  (C)  as  the  base  monthly 
payment  amount  for  an  item  furnished — 

*Yi)  in  1991,  may  not  exceed  130  percent,  and  may  not 
be  lower  than  80  percent,  of  the  average  of  the  base 
monthly  payment  amounts  recognized  under  such  sub- 
paragraph for  all  the  carrier  service  areas  in  the 
United  States  in  that  year;  and 

'YiiJ  in  a  subsequent  year,  may  not  exceed  125  per- 
cent, and  may  not  be  lower  than  85  percent,  of  the  aver- 
age of  the  base  monthly  payment  amounts  recognized 
under  such  subparagraph  for  all  the  carrier  service 
areas  in  the  United  States  in  that  year. 
''(10)  Exceptions  and  adjustments. — 

'YA)  Areas  outside  continental  united  states. — Ex- 
ceptions to  the  amounts  recognized  under  the  previous  pro- 
visions of  this  subsection  shall  be  made  to  take  into  ac- 
count the  unique  circumstances  of  covered  items  furnished 
in  Alaska,  Hawaii,  or  Puerto  Rico. 

'YBJ  Adjustment  for  inherent  reasonableness. — For 
covered  items  furnished  on  or  after  January  1,  1991,  the 
Secretary  is  authorized  to  apply  the  provisions  of  para- 
graphs (8)  and  (9)  (other  than  subparagraph  (D))  of  section 
1842(b)  to  covered  items  and  suppliers  of  such  items. 

*'(C)  Transcutaneous  electrical  nerve  stimulator 
(TENS). — In  order  to  permit  an  attending  physician  time  to 
determine  whether  the  purchase  of  a  transcutaneous  electri- 
cal nerve  stimulator  is  medically  appropriate  for  a  particu- 
lar patient,  the  Secretary  may  determine  an  appropriate 
payment  amount  for  the  initial  rental  of  such  item  for  a 
period  of  not  more  than  2  months.  If  such  item  is  subse- 
quently purchased,  the  payment  amount  with  respect  to 
such  purchase  is  the  payment  amount  determined  under 
paragraph  (2). 

''(11)  Improper  billing  and  requirement  of  physician 

ORDER. — 

''(A)  Improper  billing  for  certain  rental  items.— 
Notwithstanding  any  other  provision  of  this  title,  a  suppli- 
er of  a  covered  item  for  which  payment  is  made  under  this 
subsection  and  which  is  furnished  on  a  rental  basis  shall 
continue  to  supply  the  item  without  charge  (other  than  a 
charge  provided  under  this  subsection  for  the  servicing  of 
the  item)  after  rental  payments  may  no  longer  be  made 
under  this  subsection.  If  a  supplier  knowingly  and  willfully 
violates  the  previous  sentence,  the  Secretary  may  apply 
sanctions  against  the  supplier  under  subsection  (j)(2)  in  the 
same  manner  such  sanctions  may  apply  with  respect  to  a 
physician. 

'YB)  Requirement  of  physician  order. — The  Secretary 
is  authorized  to  require,  for  specified  covered  items,  that 
payment  may  be  made  under  this  subsection  with  respect  to 
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the  item  only  if  a  physician  has  communicated  to  the  sup- 
plier, before  delivery  of  the  item,  a  written  order  for  the 
item. 

''(12)  Regional  carriers— The  Secretary  may  designate,  by 
regulation  under  section  1842,  one  carrier  for  each  region  (as  de- 
fined in  section  1886(dX2XD))  to  process  all  claims  within  the 
region  for  covered  items  under  this  section. 

''(13)  Covered  item. — In  this  subsection,  the  term  'covered 
item '  means — 

"(A)  durable  medical  equipment  (as  defined  in  section 
1861(n)),  including  such  equipment  described  in  section 
1861(m)(5); 

"(B)  prosthetic  devices  (described  in  section  1861(s)(8)),  but 
not  including  parenteral  and  enteral  nutrition  nutrients, 
supplies,  and  equipment;  and 

'(C)  orthotics   and  prosthetics   (described   in  section 
1861(sX9)); 
but  does  not  include  intraocular  lenses. 

"(14)  Carrier. — In  this  subsection,  any  reference  to  the  term 
'carrier'  includes  a  reference,  with  respect  to  durable  medical 
equipment  furnished  by  a  home  health  agency  as  part  of  home 
health  services,  to  a  fiscal  intermediary. 

(c)  Study  and  Evaluation. — (1)  The  Secretary  of  Health  and 
Human  Services  shall  monitor  the  impact  of  the  amendments  made 
by  this  section  on  the  availability  of  covered  items  and  shall  evalu- 
ate the  appropriateness  of  the  volume  adjustment  for  oxygen  and 
oxygen  equipment  under  section  1834(aX5)(C)  of  the  Social  Security 
Act  (as  amended  by  subsection  (b)  of  this  section).  The  Secretary 
shall  report  to  Congress,  by  not  later  than  January  1,  1991,  on  such 
impact  and  on  the  evaluation  and  shall  include  in  such  report  rec- 
ommendations for  changes  in  payment  methodology  for  covered 
items  under  section  1834(a)  of  such  Act. 

(2)  Before  January  1,  1991,  the  Secretary  may  not  conduct  any 
demonstration  project  respecting  alternative  methods  of  payment  for 
covered  items  under  title  XVIII  of  the  Social  Security  Act. 

(3)  In  this  subsection,  the  term  "covered  item''  has  the  meaning 
given  such  term  in  section  1834(^X13)  of  the  Social  Security  Act  (as 
amended  by  subsection  (b)  of  this  section). 

(4)  The  Secretary  shall,  upon  written  request,  provide  the  data 
and  information  used  in  determining  the  payment  amounts  for  cov- 
ered items  under  section  1834(a)  of  the  Social  Security  Act. 

(5)  The  Comptroller  General  shall  conduct  a  study  on  the  appro- 
priateness of  the  level  of  payments  allowed  for  covered  items  under 
the  medicare  program,  and  shall  report  to  Congress  on  the  results  of 
such  study  (including  recommendations  on  the  transition  to  region- 
al or  national  rates)  by  not  later  than  January  1,  1991.  Entities  fur- 
nishing such  items  which  fail  to  provide' the  Comptroller  General 
with  reasonable  access  to  necessary  records  to  carry  out  the  study 
under  this  paragraph  are  subject  to  exclusion  from  the  medicare 
program  under  section  1128(a)  of  the  Social  Security  Act. 

(d)  Conforming  Amendments. — 

(1)  Section  1814  of  such  Act  (42  U.S.C  1395f)  is  amended— 
(A)  in  subsection  (jX2XB),  by  amending  subparagraph  (B) 
to  read  as  follows: 
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'W)  Section  183i(aXlXB).  and 

(B)  in  subsection  (k),  by  striking  all  that  follows  ''shall 
be''  and  insert  ''the  amount  described  in  section 
1834(aXl). 

(2)  Section  1832(a)  of  such  Act  (k2  U.S.C.  1395k(a))  is  amend- 
ed— 

(A)  in  paragraph  (2XA),  by  inserting  "(other  than  items 
described  in  subparagraph  (G))''  after  "services') 

(B)  in  paragraph  (2XB),  by  inserting  "(other  than  items 
described  in  subparagraph  (G))"  after  "medical  and  other 
health  services";  and 

(C)  in  paragraph  (2) — 

(i)  by  striking  "and"  at  the  end  of  subparagraph  (E), 

(ii)  by  striking  the  period  at  the  end  of  subparagraph 
(F)  and  inserting  ";  and",  and 

(Hi)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(G)  covered  items  (described  in  section  1834(aX13))  fur- 
nished by  a  provider  of  services  or  by  others  under  arrange- 
ments with  them  made  by  a  provider  of  services. ". 

(3)  Section  1833(a)  of  such  Act  (42  U.S.C.  13951(a))  is  amend- 
ed- 

(A)  in  paragraph  (1) — 

(i)  by  striking  ";  and"  at  the  end  of  clause  (G)  and 
inserting  a  comma,  and 

(ii)  by  adding  at  the  end  the  following:  "and  (I)  with 
respect  to  covered  items  (described  in  section 
1834(aX13)),  the  amounts  paid  shall  be  the  amounts  de- 
scribed in  section  1834(aXlX 

(B)  in  paragraph  (2) — 

(i)  by  striking  "and  (F)"  and  inserting  "(F),  and  (G)", 
and 

(ii)  in  subparagraph  (A),  by  striking  "(other  than  du- 
rable medical  equipment)"; 

(B)  by  striking  "and"  at  the  end  of  paragraph  (3); 

(C)  by  striking  the  period  at  the  end  of  paragraph  (4)  and 
inserting  ";  and";  and 

(D)  by  adding  at  the  end  the  following  new  paragraph: 
"(5)  in  the  case  of  covered  items  (described  in  section 

1834(aX13))  the  amounts  described  in  section  1834(aXl).  ". 

(4)  Section  1866(aX2XA)  of  such  Act  (42  U.S.C.  1395cc(aX2XA)) 
is  amended  by  adding  at  the  end  the  following  new  sentence: 
"Notwithstanding  the  first  sentence  of  this  subparagraph,  a 
home  health  agency  may  charge  such  an  individual  or  person, 
with  respect  to  covered  items  subject  to  payment  under  section 
1834(a)>  the  amount  of  any  deduction  imposed  under  section 
1833(b)  and  20  percent  of  the  payment  basis  described  in  section 
1834(aX2). ". 

(5)  Section  1889  of  such  Act  (42  U.S.C.  1395zz)  is  repealed. 

(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  covered  items  furnished  on  or  after  January  1,  1989. 
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SEC.  4063.  PA  YMENT  FOR  INTRAOCULAR  LENSES. 

(a)  Provided  in  Physician's  Office. — Section  1842  of  the  Social 
Security  Act  (42  .U.S.C.  1395u),  as  previously  amended  is  aniended — 

(1)  in  subsection  (bXllXC),  as  inserted  by  section  4046(a)(lXC) 
of  this  subtitle — 

''(A)  by  inserting  'Yi)"  after  'rO"  and  by  adding  at  the 
end  the  following  new  clause: 
*'(ii)  The  reasonable  charge  for  an  intraocular  lens  implanted 
during  cataract  surgery  in  a  physician's  office  may  not  exceed  the 
actual  acquisition  cost  for  the  lens  (taking  into  account  any  dis- 
count) plus  a  handling  fee  (not  to  exceed  5  percent  of  such  actual 
acquisition  cost).  '\  and 

(C)  in  subparagraph  (D),  as  so  redesignated  and  as 
amended  by  section  4046(a)(1)  of  this  subtitle,  by  inserting 
"or  item''  after  "service"  or  "services"  each  place  either  ap- 
pears; and 

(2)  in  subsection  (jXl)(D),  as  added  by  section  4045(c)(lXB)  of 
this  subtitle  and  as  amended  by  4046(a)(2)  of  this  subtitle — 

(A)  in  clause  (ii),  by  striking  "and"  at  the  end  of  sub- 
clause (IV),  by  redesignating  subclause  (V)  as  subclause  (VI) 
and  by  inserting  before  such  subclause  the  following  new 
subclause: 

"(IV)  a  reasonable  charge  limit  is  established  under  subsec- 
tion (b)(llXC)(ii),  and";  and 

(B)  in  clause  (Hi) — 

(i)  by  striking  "or"  at  the  end  of  subclause  (I), 

(ii)  in  subclause  (II),  by  striking  "(b)(llXC)"  and  in- 
serting "(bXllXCXi)'\ 

(Hi)  by  striking  the  period  at  the  end  of  subclause  (II) 
and  inserting  ";  or",  and 

(iv)  by  adding  at  the  end  the  following  new  sub- 
clause: 

"(III)  under  subsection  (bXUXCXH),  the  payment  allowance  es- 
tablished under  such  subsection. ". 

(b)  Provided  in  Ambulatory  Surgical  Centers.— Section 
1833(i)(2XA)  of  such  Act  (42  U.S.C.  1395l(iX2XA))  is  amended— 

(1)  by  striking  "and"  at  the  end  of  clause  (i), 

(2)  by  striking  the  period  at  the  end  of  clause  (ii)  and  insert- 
ing ",  and",  and 

(3)  by  inserting  after  clause  (ii)  the  following  new  clause: 
"(Hi)  in  the  case  of  implantation  of  an  intraocular  lens 

during  cataract  surgery  includes  payment  which  is  reasonable 
and  related  to  the  cost  of  acquiring  the  class  of  lens  involved. ". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  items  furnished  on  or  after  July  1,  1988. 

(d)  Special  Rule. — With  respect  to  the  establishment  of  a  rea- 
sonable charge  limit  under  section  1842(bXllXC)(ii)  of  the  Social  Se- 
curity Act,  in  applying  section  1842(jXlXDXi)  of  such  Act,  the  matter 
beginning  with  "plus  'shall  be  considered  to  have  been  deleted. 
SEC.  4064.  CLINICAL  DIAGNOSTIC  LABORATORY  TESTS. 

(a)  Limitation  on  Changes  in  Fee  Schedules.— 

(1)  3-MONTH  FREEZE  IN  FEE  SCHEDULES.— Notwithstanding 
any  other  provision  of  law,  any  change  in  the  fee  schedules  for 
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clinical  laboratory  diagnostic  laboratory  tests  under  part  B  of 
title  XVIII  of  such  Act  which  would  have  become  effective  for 
tests  furnished  on  or  after  January  1,  1988,  shall  not  be  effec- 
tive for  tests  furnished  during  the  3-month  period  beginning  on 
January  1,  1988. 

(2)  No  CPi  INCREASE  IN  1988.— Notwithstanding  any  other 
provision  of  law,  the  Secretary  of  Health  and  Human  Services 
shall  not  adjust  the  fee  schedules  established  under  section 
1833(h)  of  the  Social  Security  Act  for  1988  to  take  into  account 
any  increase  in  the  consumer  price  index. 

(b)  Fee  Schedules  and  Payment  Limits. — 

(1)  Rebasing  of  fee  schedules  for  certain  automated 
AND  SIMILAR  TESTS. — Scction  1833(hX2)  of  the  Social  Security 
Act  (42  U.S.C.  1395l(hX2))  is  amended  by  adding  at  the  end  the 
following:  *ln  establishing  fee  schedules  under  the  first  sen- 
tence of  this  paragraph  with  respect  to  automated  tests  and 
tests  (other  than  cytopathology  tests)  which  before  July  1,  1984, 
the  Secretary  made  subject  to  a  limit  based  on  lowest  charge 
levels  under  the  sixth  sentence  of  section  1842(bX3)  performed 
after  March  31,  1988,  the  Secretary  shall  reduce  by  8.3  percent 
the  fee  schedules  otherwise  established  for  1988. 

(2)  Nationwide  payment  limits.— Section  1833(hX4XB)  of 
such  Act  is  amended — 

(A)  in  clause  (i),  by  striking  ^'January"  and  inserting 
*Aprir\  and 

(B)  by  amending  clause  (ii)  to  read  as  follows: 

*Yii)  March  31,  1988,  and  so  long  as  a  fee  schedule  for  the  test 
has  not  been  established  on  a  nationwide  basis,  is  equal  to  the 
median  of  all  the  fee  schedules  established  for  that  test  for  that 
laboratory  setting  under  paragraph  (1). 

(3)  Effective  dates. — The  amendments  made  by  paragraphs 
(1)  and  (2)  shall  apply  with  respect  to  services  furnished  on  or 
after  April  1,  1988. 

(4)  GAO  Study  of  fee  schedules.— The  Comptroller  General 
shall  conduct  a  study  of  the  level  of  the  fee  schedules  estab- 
lished for  clinical  diagnostic  laboratory  services  under  section 
1833(h)(2)  of  the  Social  Security  Act  to  determine,  based  on  the 
costs  of,  and  revenues  received  for,  such  tests  the  appropriate- 
ness of  such  schedules.  The  Comptroller  General  shall  report  to 
the  Congress  on  the  results  of  such  study  by  not  later  than  Jan- 
uary 1,  1990.  Suppliers  of  such  tests  which  fail  to  provide  the 
Comptroller  General  with  reasonable  access  to  necessary  records 
to  carry  out  the  study  under  this  paragraph  are  subject  to  exclu- 
sion from  the  medicare  program  under  section  1128(a)  of  the 
Social  Security  Act. 

(c)  Limitation  on  Application  of  2  Percent  Hospital  Lab  Dif- 
ferential,— Section  1833(h)(2)  of  such  Act  is  amended  by  striking 
''hospital  laboratory^'  and  inserting  ''laboratory  in  a  sole  community 
hospital' \ 

(d)  Intermediate  Sanctions. — 

(1)  Part  B  of  title  XVIII  of  such  Act  is  amended  by  adding  at 
the  end  thereof  the  following  new  section: 
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"intermediate  sanctions  for  providers  of  clinical  diagnostic 

labora tor  y  tests ' ' 

"Sec.  18i6.  (a)  If  the  Secretary  determines  that  any  provider  or 
clinical  laboratory  certified  for  participation  under  this  title  no 
longer  substantially  meets  the  conditions  of  participation  specified 
under  this  title  with  respect  to  the  provision  of  clinical  diagnostic 
laboratory  tests  under  this  part,  the  Secretary  may  (for  a  period  not 
to  exceed  one  year)  impose  intermediate  sanctions  developed  pursu- 
ant to  subsection  (b),  in  lieu  of  canceling  immediately  the  certifica- 
tion of  the  provider  or  clinical  laboratory. 

"(bXV  The  Secretary  shall  develop  and  implement — 

"(A)  a  range  of  intermediate  sanctions  to  apply  to  providers  or 
certified  clinical  laboratories  under  the  conditions  described  in 
subsection  (a),  and 

"(B)  appropriate  procedures  for  appealing  determinations  re- 
lating to  the  imposition  of  such  sanctions. 
"(2XA)  The  intermediate  sanctions  developed  under  paragraph  (1) 
shall  include — 

"(i)  directed  plans  of  correction, 
"(ii)  civil  fines  and  penalties, 

"(Hi)  payment  for  the  costs  of  onsite  monitoring  by  an 
agency  responsible  for  conducting  certification  surveys,  and 
"(iv)  suspension  of  all  or  part  of  the  payments  to  which  a 
provider  or  certified  clinical  laboratory  would  otherwise  be 
entitled  under  this  title  with  respect  to  clinical  diagnostic 
laboratory  tests  provided  on  or  after  the  date  in  which  the 
Secretary  determines  that  intermediate  sanctions  should  be 
imposed  pursuant  to  subsection  (a). 
"(B)  The  sanctions  specified  in  subparagraph  (A)  are  in  addition 
to  sanctions  otherwise  available  under  State  or  Federal  law. 

"(3)  The  Secretary  shall  develop  and  implement  specific  proce- 
dures with  respect  to  when  and  how  each  of  the  intermediate  sanc- 
tions developed  under  paragraph  (1)  is  to  be  applied,  the  amounts  of 
any  fines,  and  the  severity  of  each  of  these  penalties.  Such  proce- 
dures shall  be  designed  so  as  to  minimize  the  time  between  identifi- 
cation of  violations  and  imposition  of  these  sanctions  and  shall  pro- 
vide for  the  imposition  of  incrementally  more  severe  fines  for  repeat- 
ed or  uncorrected  deficiencies.  *\ 

(2)  The  amendment  made  by  paragraph  (1)  shall  become  effec- 
tive on  January  1,  1990. 
(e)  State  Certification  of  High-Volume  Physician  Office 
Labs. — 

(1)  Section  I861(s)  of  such  Act  (i2  U.S.C.  1395x(s))  is  amended, 
in  the  sentence  following  paragraph  (11),  by  inserting  "a  labora- 
tory not  independent  of  a  physician's  office  that  has  a  volume 
of  clinical  diagnostic  laboratory  tests  exceeding  5,000  per  year'* 
after  '"physician 's  office,  *\ 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  to  di- 
agnostic tests  performed  on  or  after  January  1,  1990. 

SEC.  4065.  RETURN  ON  EQUITY  PA  YMENTS  TO  OUTPATIENT  DEPARTMENTS. 

(a)  In  General. — Section  1861(vXl)  of  the  Social  Security  Act  (42 
U.S.C.  1395x(vXl))  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  subparagraph: 
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"(S)  Such  regulations  shall  not  include  provision  for  specific  rec- 
ognition of  any  return  on  equity  capital  with  respect  to  hospital  out- 
patient departments. 

(hj  Conforming  Amendment.— Section  1881(hX2XC)  of  such  Act 
(42  U.S.C.  1395rr(bX2XC))  is  amended  by  striking  facilities"  and  in- 
serting ''facilities  (other  than  hospital  outpatient  departments)". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
become  effective  on  January  1,  1988. 

SEC.  40€6.  PA  YMENTS  TO  HOSPITAL  OUTPATIENT  DEPARTMENTS  FOR  RADI- 
OLOGY. 

(a)  Amounts  Payable. — Section  1832  of  the  Social  Security  Act 
(42  U.S.C.  13951)  is  amended— 

(1)  in  subsection  (aX2) — 

(A)  by  striking  ''and"  in  subparagraph  (C), 

(B)  by  adding  "and"  at  the  end  of  subparagraph  (D),  and 

(C)  by  adding  at  the  end  thereof  the  following  new  sub- 
paragraph: 

"(E)  with  respect  to — 

"(i)  outpatient  hospital  radiology  services  (including 
diagnostic  and  therapeutic  radiology,  nuclear  medicine 
and  CA  T  scan  procedures,  magnetic  resonance  imaging, 
and  ultrasound  and  other  imaging  services),  and 

"(ii)  effective  for  procedures  performed  on  or  after  Oc- 
tober 1,  1989,  diagnostic  procedures  (as  defined  by  the 
Secretary)  described  in  section  1861(sX3)  (other  than  di- 
agnostic X-ray  tests  and  diagnostic  laboratory  tests), 
the  amount  determined  under  subsection  (n);";  and 

(2)  by  adding  at  the  end,  as  previously  amended,  the  follow- 
ing new  subsection: 

"(nXlXA)  The  aggregate  amount  of  the  payments  to  be  made  for 
all  or  part  of  a  cost  reporting  period  beginning  on  or  after  October  1, 
1988  under  this  part  for  services  described  in  subsection  (aX2XE) 
shall  be  equal  to  the  lesser  of— 

"(i)  the  amount  determined  with  respect  to  such  services 
under  subsection  (aX2XB),  or 

"(ii)  the  blend  amount  for  radiology  services  and  diagnostic 
procedures  determined  in  accordance  with  subparagraph  (B). 
"(BXi)  The  blend  amount  for  radiology  services  and  diagnostic 
procedures  for  a  cost  reporting  period  is  the  sum  of— 

"(I)  the  cost  proportion  (as  defined  in  clause  (ii))  of  the 
amount  described  in  subparagraph  (AXi);  and 

"(II)  the  charge  proportion  (as  defined  in  clause  (iiXW)  of  62 
percent  (for  services  described  in  subsection  (aX2XEXi)),  or  (for 
procedures  described  in  subsection  (aX2XEXii)),  42  percent  or 
such  other  percent  established  by  the  Secretary  (or  carriers 
acting  pursuant  to  guidelines  issued  by  the  Secretary)  based  on 
prevailing  charges  established  with  actual  charge  data,  of  80 
percent  of  the  prevailing  charge  for  participating  physicians  for 
the  same  services  as  if  they  were  furnished  in  a  physician's 
office  in  the  same  locality  as  determined  under  section  1842(b). 
"(ii)  In  this  subparagraph: 
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*W  The  term  'cost  proportion '  means  65  percent  for  all  or  any 
part  of  cost  reporting  periods  which  occur  in  fiscal  year  1989 
and  50  percent  for  other  cost  reporting  periods. 

''(II)  The  term  'charge  proportion '  means  35  percent  for  all  or 
any  parts  of  cost  reporting  periods  which  occur  in  fiscal  year 
1989  and  50  percent  for  other  cost  reporting  periods. 
(h)  Conforming  Amendment. — Section  1833(aX2XB)  of  such  Act 
(42  U.S.C.  1395l(aX2XB))  is  amended  in  the  matter  preceding  clause 
(i)  by  stnking  "(C)  or  (D)"  and  inserting  "(C),  (D),  or  (E)'\ 

(c)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  with  respect  to  outpatient  hospital  radiology  services 
furnished  on  or  after  October  1,  1988,  and  other  diagnostic  proce- 
dures performed  on  or  after  October  1,  1989. 

SEC.  4067.  UPDATING  MAXIMUM  RATE  OF  PAYMENT  PER  VISIT  FOR  INDE- 
PENDENT RURAL  HEALTH  CLINICS. 

(a)  In  General.— Section  1833  of  the  Social  Security  Act  (42 
U.S.C.  13951)  is  further  amended  by  inserting  after  subsection  (e)  the 
following  new  subsection: 

"(f)  In  establishing  limits  under  subsection  (a)  on  payment  for 
rural  health  clinic  services  provided  by  independent  rural  health 
clinics,  the  Secretary  shall  establish  such  limit,  for  services  provid- 
ed— 

"(1)  in  1988,  after  March  31,  at  $46,  and 

"(2)  in  a  subsequent  year,  at  the  limit  established  under  this 
subsection  for  the  previous  year  increased  by  the  percentage  in- 
crease in  the  medicare  economic  index  (referred  to  in  the  fourth 
sentence  of  section  1842(b)(3))  applicable  to  physicians'  services 
furnished  as  of  the  first  day  of  that  year. 

(b)  Report  on  Rates. — The  Secretary  of  Health  and  Human 
Services  shall  report  to  Congress,  by  not  later  than  March  1,  1989, 
on  the  adequacy  of  the  amounts  paid  under  title  XVIII  of  the  Social 
Security  Act  for  rural  health  clinic  services  provided  by  independent 
rural  health  clinics. 

(c)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  services  furnished  on  or  after  April  1,  1988. 

SEC.  4068.  PAYMENT  FOR  AMBULATORY  SURGERY  AT  EYE,  AND  EYE  AND 
EAR,  SPECIALTY  HOSPITALS 

(a)  In  General.— Section  1833(i)(3XB)(ii)  of  the  Social  Security 
Act  (42  U.S.C.  1395l(iX3)(B)(ii))  is  amended— 

(1)  by  striking  "In''  and  inserting  "Subject  to  the  last  sentence 
of  this  clause,  in  and 

(2)  by  adding  at  the  end  thereof  the  following: 

"In  the  case  of  a  hospital  that  makes  application  to  the  Secretary 
and  demonstrates  that  it  specializes  in  eye  services  or  eye  and  ear 
services  (as  determined  by  the  Secretary),  receives  more  than  30  per- 
cent of  its  total  revenues  from  outpatient  services  and  was  an  eye 
specialty  hospital  or  an  eye  and  ear  specialty  hospital  on  October  1, 
1987,  the  cost  proportion  and  ASC  proportion  in  effect  under  sub- 
clauses (I)  and  (II)  for  cost  reporting  periods  beginning  in  fiscal  year 
1988  shall  remain  in  effect  for  cost  reporting  periods  beginning  in 
fiscal  year  1989  or  fiscal  year  1990. 


119 


(h)  Development  of  Prospective  Payment  Methodology  for 
Outpatient  Hospital  SERViCES.—Section  1135(d)  of  the  Social  Se- 
curity Act  (42  U.S.C.  1320b-5(d))  is  amended— 

(1)  by  adding  at  the  end  of  paragraph  (3)  the  following:  "In 
establishing  such  rates,  the  Secretary  shall  consider  whether  a 
differential  payment  rate  is  appropriate  for  speciality  hospi- 
tals, and 

(2)  by  adding  at  the  end  the  following  new  paragraph: 

"(7)  The  Secretary  shall  solicit  the  views  of  the  Prospective  Pay- 
ment Assessment  Commission  in  developing  the  systems  under  para- 
graphs (1)  and  (6X  and  shall  include  in  the  Secretary's  reports  under 
this  subsection  any  views  the  Commission  may  submit  with  respect 
to  such  systems. 

(c)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  be  effective  as  if  included  in  the  amendment  made  by  section 
9343(aXlXB)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986. 

Subpart  C — Eligibility  and  Benefits  Changes 

SEC.  4079.  COVERAGE  OF  MENTAL  HEALTH  SERVICES. 

(a)  Outpatient  Services  Under  Part  B.— Section  1833(c)  of  the 
Social  Security  Act  (42  U.S.C.  13951(c))  is  amended— 

(1)  by  striking  ''$312.50"  and  inserting  "$1375.00";  and 

(2)  by  adding  at  the  end  thereof  the  following: 

''For  purposes  of  this  subsection,  the  term  'treatment^  does  not  in- 
clude brief  office  visits  (as  defined  by  the  Secretary)  for  the  sole  pur- 
pose of  prescribing  or  monitoring  prescription  drugs  used  in  the 
treatment  of  such  disorders. ". 

(b)  Partial  Hospitalization  Coverage. — 

(1)  Section  1861(sX2XB)  of  such  Act  (42  U.S.C.  1395x(sX2XB))  is 
amended  by  inserting  "and  partial  hospitalization  services  inci- 
dent to  such  services  "  before  the  semicolon. 

(2)  Section  1861  of  such  Act  (42  U.S.C.  1395x)  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

^^(ffXl)  The  term  'partial  hospitalization  services'  means  the  items 
and  services  described  in  paragraph  (2)  prescribed  by  a  physician 
and  provided  under  a  program  described  in  paragraph  (3)  under  the 
supervision  of  a  physician  pursuant  to  an  individualized,  written 
plan  of  treatment  established  anil  periodically  reviewed  by  a  physi- 
cian (in  consultation  with  appropriate  staff  participating  in  such 
program),  which  plan  sets  forth  the  physician's  diagnosis,  the  type, 
amount,  frequency,  and  duration  of  the  items  and  services  provided 
under  the  plan,  and  the  goals  for  treatment  under  the  plan. 
"(2)  The  items  and  services  described  in  this  paragraph  are — 

"(A)  individual  and  group  therapy  with  physicians  or  psy- 
chologists (or  other  mental  health  professionals  to  the  extent 
authorized  under  State  law), 

"(B)  occupational  therapy  requiring  the  skills  of  a  qualified 
occupational  therapist, 

"(C)  services  of  social  workers,  trained  psychiatric  nurses,  and 
other  staff  trained  to  work  with  psychiatric  patients, 
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'*(D)  drugs  and  hiologicals  furnished  for  therapeutic  purposes 
(which  cannot,  as  determined  in  accordance  with  regulations, 
be  self-administered), 

'XEJ  individualized  activity  therapies  that  are  not  primarily 
recreational  or  diversionary, 

"(F)  family  counseling  (the  primary  purpose  of  which  is  treat- 
ment of  the  individual's  condition), 

''(G)  patient  training  and  education  (to  the  extent  that  train- 
ing and  educational  activities  are  closely  and  clearly  related  to 
individual 's  care  and  treatment), 

"(H)  diagnostic  services,  and 

"(I)  such  other  items  and  services  as  the  Secretary  may  pro- 
vide (but  in  no  event  to  include  meals  and  transportation); 
that  are  reasonable  and  necessary  for  the  diagnosis  or  active  treat- 
ment of  the  individual's  condition,  reasonably  expected  to  improve 
or  maintain  the  individual's  condition  and  functional  level  and  to 
prevent  relapse  or  hospitalization,  and  furnished  pursuant  to  such 
guidelines  relating  to  frequency  and  duration  of  services  as  the  Sec- 
retary shall  by  regulation  establish  (taking  into  account  accepted 
norms  of  medical  practice  and  the  reasonable  expectation  of  patient 
improvement). 

"(3)  A  program  described  in  this  paragraph  is  a  program  which  is 
hospital-based  or  hospital-affiliated  (as  defined  by  the  Secretary) 
and  which  is  a  distinct  and  organized  intensive  ambulatory  treat- 
ment service  offering  less  than  2i-hour-daily  care. 

(3)  Section  1835(a)(2)  of  such  Act  (42  U.S.C.  1395n(a)(2))  is 
amended — 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (D); 

(B)  by  striking  the  period  at  the  end  of  subparagraph  (E) 
and  inserting  ";  and";  and 

(C)  by  inserting  after  subparagraph  (E)  the  following  new 
subparagraph: 

"(F)  in  the  case  of  partial  hospitalization  services,  (i)  the 
individual  would  require  inpatient  psychiatric  care  in  the 
absence  of  such  services,  (ii)  an  individualized,  written  plan 
for  furnishing  such  services  has  been  established  by  a  phy- 
sician and  is  reviewed  periodically  by  a  physician,  and  (Hi) 
such  services  are  or  were  furnished  while  the  individual  is 
or  was  under  the  care  of  a  physician. 

(4)  Section  1833(c)  of  such  Act,  as  amended  by  subsection  (a), 
is  further  amended  at  the  end  thereof  by  inserting  "or  partial 
hospitalization  services  that  are  not  directly  provided  by  a  phy- 
sician "  before  the  period. 

(c)  Effective  Date;  Implementation. — 

(1)  The  amendment  made  by  subsection  (a)(1)  shall  apply  with 
respect  to  calendar  years  beginning  with  1988;  except  that  with 
respect  to  1988,  any  reference  in  section  1833(c)  of  the  Social  Se- 
curity Act,  as  amended  by  subsection  (a),  to  "$1375.00"  is 
deemed  a  reference  to  "$562.50".  The  amendment  made  by  sub- 
section (aX2)  shall  apply  to  services  furnished  on  or  after  Janu- 
ary 1,  1989. 

(2XA)  The  amendments  made  by  subsection  (b)  shall  become 
effective  on  the  date  of  enactment  of  this  Act. 
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(BJ  The  Secretary  of  Health  and  Human  Services  shall  imple- 
ment the  amendments  made  by  subsection  (b)  so  as  to  ensure 
that  there  is  no  additional  cost  to  the  medicare  program  by 
reason  of  such  amendments. 

SEC.  4071.  COVERAGE  OF  INFLUENZA  VACCINE  AND  ITS  ADMINISTRATION. 

(a)  In  General.— Section  1861(sX10XA)  of  the  Social  Security  Act 
(1^2  U.S.C.  1395x(aX10XA))  is  amended  by  inserting  before  the  semi- 
colon the  following:  ''and  influenza  vaccine  and  its  administra- 
tion". 

(b)  Contingent  Effective  Date;  Demonstration  Project.— 

(1)  The  provisions  of  subsection  (e)  of  section  4072  of  this  sub- 
part shall  apply  to  this  section  in  the  same  manner  as  it  applies 
to  section  4072. 

(2)  In  conducting  the  demonstration  project  pursuant  to  para- 
graph (1),  in  order  to  determine  the  cost  effectiveness  of  includ- 
ing influenza  vaccine  in  the  medicare  program,  the  Secretary  of 
Health  and  Human  Services  is  required  to  conduct  a  demon- 
stration of  the  provision  of  influenza  vaccine  as  a  service  for 
medicare  beneficiaries  and  to  expend  $25,000,000  each  year  of 
the  demonstration  project  for  this  purpose.  In  conducting  this 
demonstration,  the  Secretary  is  authorized  to  purchase  in  bulk 
influenza  vaccine  and  to  distribute  it  in  a  manner  to  make  it 
widely  available  to  medicare  beneficiaries,  to  develop  projects  to 
provide  vaccine  in  the  same  manner  as  other  covered  medicare 
services  in  large  scale  demonstration  projects,  including  state- 
wide projects,  and  to  engage  in  other  appropriate  use  of  moneys 
to  provide  influenza  vaccine  to  medicare  beneficiaries  and 
evaluate  the  cost  effectiveness  of  its  use.  In  determining  cost  ef- 
fectiveness, the  Secretary  shall  consider  the  direct  cost  of  the 
vaccine,  the  utilization  of  vaccine  which  might  otherwise  not 
have  occurred,  the  costs  of  illnesses  and  nursing  home  days 
avoided,  and  other  relevant  factors,  except  that  extended  life  for 
beneficiaries  shall  not  be  considered  to  reduce  the  cost  effective- 
ness of  the  vaccine. 

SEC.  4072.  payment  FOR  THERAPEUTIC  SHOES  FOR  INDIVIDUALS  WITH 
SEVERE  DIABETIC  FOOT  DISEASE. 

(a)  Coverage  Under  Part  B. — Section  1861(s)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1395x(s))  is  amended— 

(1)  by  redesignating  paragraphs  (12)  through  (15)  as  para- 
graphs (13)  through  (16),  respectively, 

(2)  by  striking  out  "and"  at  the  end  of  paragraph  (10), 

(3)  by  striking  out  the  period  at  the  end  of  paragraph  (11)  and 
inserting     and'',  and 

(4)  by  inserting  after  paragraph  (11)  the  following  new  para- 
graph: 

'  (12)  extra-depth  shoes  with  inserts  or  custom  molded  shoes 
for  an  individual  with  diabetes,  if— 

''(A)  the  physician  who  is  managing  the  individual's  dia- 
betic condition  (i)  documents  that  the  individual  has  pe- 
ripheral neuropathy  with  evidence  of  callus  formation,  a 
history  of  pre-ulcerative  calluses,  a  history  of  previous  ul- 
ceration, foot  deformity,  or  previous  amputation,  or  poor 
circulation,  and  (ii)  certifies  that  the  individual  needs  such 
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shoes  under  a  comprehensive  plan  of  care  related  to  the  in- 
dividual's diabetic  condition; 

"(B)  the  particular  type  of  shoes  are  prescribed  by  a  podi- 
atrist or  other  qualified  physician  (as  established  by  the 
Secretary);  and 

'XO  the  shoes  are  fitted  and  furnished  by  a  podiatrist  or 
other  qualified  individual  (such  as  a  pedorthist  or  ortho- 
tist,  as  established  by  the  Secretary)  who  is  not  the  physi- 
cian described  in  subparagraph  (A)  (unless  the  Secretary 
finds  that  the  physician  is  the  only  such  qualified  individ- 
ual in  the  area). 

(b)  Limitation  on  Benefit.— Section  1833  of  such  Act  (42  U.S.C. 
1395)  is  amended  by  inserting  after  subsection  (e)  the  following  new 
subsection: 

''(f)(1)  In  the  case  of  shoes  described  in  section  1861(s)(12) — 

''(A)  no  payment  may  be  made  under  this  part  for  the  fur- 
nishing of  more  than  one  pair  of  shoes  for  any  individual  for 
any  calendar  year,  and 

''(B)  with  respect  to  expenses  incurred  in  any  calendar  year, 
no  more  than  the  limit  established  under  paragraph  (2)  shall  be 
considered  as  incurred  expenses  for  purposes  of  subsections  (a) 
and  (b). 

Payment  for  shoes  under  this  part  shall  be  considered  to  include 
payment  for  any  expenses  for  the  fitting  of  such  shoes. 

"(2)(A)  Except  as  provided  by  the  Secretary  under  subparagraphs 
(B)  and  (C),  the  limit  established  under  this  paragraph — 

"(i)  for  the  furnishing  of  one  pair  of  custom  molded  shoes  is 
$300; 

"(ii)  for  the  furnishing  of  extra-depth  shoes  and  inserts  is — 
'W  $100  for  the  pair  of  shoes  itself  and 
'  (II)  $50  for  inserts  for  a  pair  of  shoes. 

''(B)  The  Secretary  or  a  carrier  may  establish  limits  for  shoes  that 
are  lower  than  the  limits  established  under  subparagraph  (A)  if  the 
Secretary  finds  that  shoes  and  inserts  of  an  appropriate  quality  are 
readily  available  at  or  below  such  lower  limits. 

"(C)  For  each  year  after  1988,  each  dollar  amount  under  subpara- 
graph (A)  or  (B)  (as  previously  adjusted  under  this  subparagraph) 
shall  be  increased  by  the  same  percentage  increase  as  the  Secretary 
provides  with  respect  to  durable  medical  equipment  for  that  year, 
except  that  if  such  increase  is  not  a  multiple  of  $1,  it  shall  be 
rounded  to  the  nearest  multiple  of  $1. 

"(3)  In  this  title,  the  term  'shoes'  includes,  except  for  purposes  of 
subparagraphs  (AXii)  and  (B)  of  paragraph  (2),  inserts  for  extra- 
depth  shoes. 

(c)  Modification  of  Exclusion. — Section  1862(a)(8)  of  such  Act 
(42  U.S.C.  1395y(aX8))  is  amended  by  inserting  ",  other  than  shoes 
furnished  pursuant  to  section  1861(s)(12)"  before  the  semicolon. 

(d)  Conforming  Amendments.— Sections  1864(a),  1865(a), 
1902(aX9)(C),  and  1915(aXlXB)(iiXI)  of  such  Act  (42  U.S.C.  1395aa(a), 
1395bb(a),  1396a(a)(9)(C),  1396n(aXlXB)(ii)(I))  are  each  amended  by 
striking  out  "paragraphs  (12)  and  (13)"  and  inserting  "paragraphs 
(13)  and  (14)'\ 

(e)  Contingent  Effective  Date;  Demonstration  Project. — 
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(1)  The  amendments  made  by  this  section  shall  become  effec- 
tive (if  at  all)  in  accordance  with  paragraph  (2). 

(2XA)  The  Secretary  of  Health  and  Human  Services  (in  this 
paragraph  referred  to  as  the  ''Secretary"),  shall  establish  a  dem- 
onstration project  to  begin  on  October  1,  1988,  to  test  the  cost- 
effectiveness  of  furnishing  therapeutic  shoes  under  the  medicare 
program  to  the  extent  provided  under  the  amendments  made  by 
this  section  to  a  sample  group  of  medicare  beneficiaries. 

(BXi)  The  demonstration  project  under  subparagraph  (A) 
shall  be  conducted  for  an  initial  period  of  2i  months.  Not  later 
than  October  1,  1990,  the  Secretary  shall  report  to  the  Congress 
on  the  results  of  such  project.  If  the  Secretary  finds,  on  the 
basis  of  existing  data,  that  furnishing  therapeutic  shoes  under 
the  medicare  program  to  the  extent  provided  under  the  amend- 
ments made  by  this  section  is  cost-effective,  the  Secretary  shall 
include  such  finding  in  such  report,  such  project  shall  be  dis- 
continued, and  the  amendments  made  by  this  section  shall 
become  effective  on  November  1,  1990. 

(ii)  If  the  Secretary  determines  that  such  finding  cannot  be 
made  on  the  basis  of  existing  data,  such  project  shall  continue 
for  an  additional  24  months.  Not  later  than  April  1,  1993,  the 
Secretary  shall  submit  a  final  report  to  the  Congress  on  the  re- 
sults of  such  project.  The  amendments  made  by  this  section 
shall  become  effective  on  the  first  day  of  the  first  month  to 
begin  after  such  report  is  submitted  to  the  Congress  unless  the 
report  contains  a  finding  by  the  Secretary  that  furnishing 
therapeutic  shoes  under  the  medicare  program  to  the  extent  pro- 
vided under  the  amendments  made  by  this  section  is  not  cost- 
effective  (in  which  case  the  amendments  made  by  this  section 
shall  not  become  effective). 

SEC.  4073.  COVERAGE  OF  CERTIFIED  NURSE-MIDWIFE  SERVICES. 

(a)  Coverage  of  Services.— Section  1861(s)(2)  of  the  Social  Secu- 
rity Act  (42  U.SC  1395x(sX2))  is  amended— 

(1)  by  striking  "and''  at  the  end  of  subparagraph  (J); 

(2)  by  adding  "and''  at  the  end  of  subparagraph  (K);  and 

(3)  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

"(L)  certified  nurse-midwife  services;". 

(b)  Pa  yment  of  Benefits.  — 

(1)  Section  1832(aX2XB)  of  such  Act  (42  U.SC  1395k(aX2)(B)) 
is  amended — 

(A)  by  striking  "and"  at  the  end  of  clause  (ii); 

(B)  by  striking  the  semicolon  at  the  end  of  clause  (Hi)  and 
inserting  a  comma;  and 

(C)  by  adding  at  the  end  thereof  the  following  new  clause: 

"(iv)  certified  nurse-midwife  services;  and". 

(2)  Section  1833(aXl)  of  such  Act  (42  U.SC.  1395k(aXl))  is 
amended — 

(A)  by  striking  "and"  at  the  end  of  clause  (F); 

(B)  by  striking  "services;  and"  in  clause  (G)  and  inserting 
"services, ";  and 

(D)  by  adding  at  the  end  thereof  the  following:  "and  (I) 
with  respect  to  certified  nurse-midwife  services  under  sec- 
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tion  1861(s)(2)(L),  the  amounts  paid  shall  be  the  amount  de- 
termined by  a  fee  schedule  established  by  the  Secretary  for 
the  purposes  of  this  subparagraph  (but  in  no  event  more 
than  65  percent  of  the  prevailing  charge  that  would  be  al- 
lowed for  the  same  service  performed  by  a  physician);''. 
(3)  Section  1833  of  such  Act  (42  U.S.C.  13951)  is  amended  by 
adding  at  the  end  the  following  new  subsection: 
"(m)  In  the  case  of  certified  nurse-midwife  services  for  which  pay- 
ment may  be  made  under  this  part  only  pursuant  to  section 
1861(sX2XL),  payment  may  only  be  made  under  this  part  for  such 
services  on  an  assignment-related  basis, 

(c)  Definition.— Section  1861  of  such  Act  (42  U.S.C.  1395x)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsection: 

''Certified  Nurse-Midwife  Services 

"(ffXl)  The  term  'certified  nurse-midwife  services'  means  such 
services  furnished  by  a  certified  nurse-midwife  (as  defined  in  para- 
graph (2))  and  such  services  and  supplies  furnished  as  an  incident 
to  his  service  which  the  certified  nurse-midwife  is  legally  authorized 
to  perform  under  State  law  (or  the  State  regulatory  mechanism  pro- 
vided by  State  law)  as  would  otherwise  be  covered  if  furnished  by  a 
physician  or  as  an  incident  to  a  physician 's  service. 

"(2)  The  term  'certified  nurse-midwife'  means  a  registered  nurse 
who  has  successfully  completed  a  program  of  study  and  clinical  ex- 
perience meeting  guidelines  prescribed  by  the  Secretary,  or  has  been 
certified  by  an  organization  recognized  by  the  Secretary,  and  per- 
forins services  in  the  area  of  management  of  the  care  of  mothers  and 
babies  throughout  the  maternity  cycle. ". 

(c)  Conforming  Changes. — 

(1)  Section  1905(aX17)  of  such  Act  (42  U.S.C.  1396d(a)(17))  is 
amended  by  striking  "as  defined  in  subsection  (m)"  and  insert- 
ing "as  defined  in  section  1861(ff)". 

(2)  Section  1905  of  such  Act  (42  U.S.C.  1396d)  is  amended  by 
striking  subsection  (m). 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  be  effective  with  respect  to  services  performed  on  or  after  July 
1,  1988. 

SEC.  4074.  COVERAGE  OF  SOCIAL  WORKER  SERVICES  FURNISHED  BY  A 
HEALTH  MAINTENANCE  ORGANIZATION  TO  ITS  MEMBERS. 

(a)  In  General.— Section  1861(s)(2)(HXii)  of  the  Social  Security 
Act  (42  U.S.C.  1395x(s)(2)(H)(ii))  is  amended— 

(1)  by  inserting  "or  by  a  clinical  social  worker  (as  defined  in 
subsection  (ff))"  after  "clinical  psychologist  (as  defined  by  the 
Secretary)";  and 

(2)  by  striking  "incident  to  his  services"  and  inserting  "inci- 
dent to  such  clinical  psychologist's  services  or  clinical  social 
worker's  services". 

(b)  Clinical  Social  Worker  Defined. — Section  1861  of  such  Act 
(42  U.S.C  1395x)  is  amended  by  adding  at  the  end  the  following 
new  subsection: 

"Clinical  Social  Worker 
**(ff)  The  term  'clinical  social  worker'  means  an  individual  who — 
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**(1) possesses  a  master's  or  doctor's  degree  in  social  work; 
'  (2)  after  obtaining  such  degree  has  performed  at  least  2  years 
of  supervised  clinical  social  work;  and 

'\SXA)  is  licensed  or  certified  as  a  clinical  social  worker  by 
the  State  in  which  the  services  are  performed,  or 

*W)  in  the  case  of  an  individual  in  a  State  which  does  not 
provide  for  licensure  or  certification — 

'W  has  completed  at  least  2  years  or  3,000  hours  of  post- 
master's degree  supervised  clinical  social  work  practice 
under  the  supervision  of  a  master's  level  social  worker  in 
an  appropriate  setting  (as  determined  by  the  Secretary),  and 
*Yii)  meets  such  other  criteria  as  the  Secretary  estab- 
lishes. ". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
be  effective  with  respect  to  services  performed  on  or  after  January  1, 
1988. 

SEC.  4075.  CLARIFICATION  OF  COVERAGE  OF  DRUGS  USED  IN  IMMUNOSUP- 
PRESSIVE THERAPY. 

(a)  In  General.— Section  1861(sX2XJ)  of  the  Social  Security  Act 
(42  U.S.C.  1395x(sX2XJ))  is  amended  by  striking  ''immunosuppressive 
drugs"  and  inserting  ''prescription  drugs  used  in  immunosuppres- 
sive therapy". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  drugs  dispensed  on  or  after  the  date  of  the  enactment 
of  this  Act. 

SEC.  4076.  SERVICES  OF  A  PHYSICIAN  ASSISTANT. 

(a)  Services  Covered. —Section  1861(sX2XK)  of  the  Social  Securi- 
tyAct  (42  U.S.C.  1395x(sX2XK))  is  amended  by  inserting  ",  in  a  rural 
area  (as  defined  in  section  1886(dX2XD))  that  is  designated,  under 
section  332(aXlXA)  of  the  Public  Health  Service  Act,  as  a  health 
manpower  shortage  area, "  after  "1905(c))". 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  services  furnished  on  or  after  January  1,  1989. 

SEC.  4077.  PSYCHOLOGIST  SERVICES  IN  CLINICS 

(a)  Coverage  of  Psychologists'  Services  Furnished  at  Rural 
Health  Clinics. — 

(1)  Section  1861(aaXlXB)  of  the  Social  Security  Act  (42  U.S.C 
1395x(aaXlXB))  is  amended  by  striking  "physician  assistant  or 
by  a  nurse  practitioner"  and  inserting  "physician  assistant  or  a 
nurse  practitioner  (as  defined  in  paragraph  (3)),  or  by  a  clinical 
psychologist  (as  defined  by  the  Secretary), ". 

(2)  The  amendment  made  by  paragraph  (1)  shall  be  effective 
with  respect  to  services  furnished  on  or  after  the  date  of  enact- 
ment of  this  Act. 

(b)  Direct  Payment  for  Psychologists'  Services  Furnished  at 
a  Community  Mental  Health  Center. — 

(1)  Section  1861(sX2)  of  the  Social  Secunty  Act  (42  U.S.C. 
1395x(sX2)),  as  amended,  is  amended — 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (K); 

(B)  by  adding  "and"  at  the  end  of  subparagraph  (L);  and 

(C)  by  adding  at  the  end  thereof  the  following  new  sub- 
paragraph: 

"(M)  qualified  psychologist  services; ". 
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(2)  Section  1832(aX2XB)  of  such  Act  (42  U.S.C.  1395k(aX2XB)) 
is  amended — 

(A)  by  striking  ''and"  at  the  end  of  clause  (ii); 

(B)  by  striking  the  semicolon  in  clause  (Hi)  and  inserting 
a  comma;  and 

(C)  by  adding  at  the  end  thereof  the  following  new  clause: 

"(ivj  qualified  psychologist  services;  and  \ 

(3)  Section  1833(aXl)  of  such  Act  (J^2  U.S.C.  1395k(aXl))  is 
amended — 

(A)  by  striking  ''and''  at  the  end  of  subparagraph  (G); 

(B)  by  striking  "services;  and''  in  subparagraph  (H)  and 
inserting  "services, "; 

(C)  by  adding  "and"  at  the  end  of  subparagraph  (I);  and 

(D)  by  adding  at  the  end  thereof  the  following  new  sub- 
paragraph: "(J)  with  respect  to  qualified  psychologist  serv- 
ices under  section  1861(sX2XM),  the  amounts  paid  shall  be 
the  amount  determined  by  a  fee  schedule  established  by  the 
Secretary  for  the  purposes  of  this  subparagraph;". 

(4)  The  subsection  added  by  section  4073(b)(3)  of  this  subpart 
is  amended  by  inserting  "and  in  the  case  of  qualified  psycholo- 
gists services  for  which  payment  may  be  made  under  this  part 
only  pursuant  to  section  1 86 l(s)(2)(M)"  after  "1861(sX2XL)". 

(5)  Section  1861  of  such  Act  (42  U.S.C.  1395x)  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

"Qualified  Psychologist  Services 

"(gg)  The  term  'qualified  psychologist  services'  means  such  serv- 
ices and  such  services  and  supplies  furnished  as  an  incident  to  his 
service  furnished  by  a  clinical  psychologist  (as  defined  by  the  Secre- 
tary) at  a  community  mental  health  center  (as  such  term  is  used  in 
the  Public  Health  Service  Act)  which  the  psychologist  is  legally  au- 
thorized to  perform  under  State  law  (or  the  State  regulatory  mecha- 
nism provided  by  State  law)  as  would  otherwise  be  covered  if  fur- 
nished by  a  physician  or  as  an  incident  to  a  physician 's  service. 

(5)  The  amendments  made  by  this  subsection  shall  be  effective 
with  respect  to  services  performed  on  or  after  July  1,  1988. 

SEC.  4078.  PROVISION  OF  OFFSITE  COMPREHENSIVE  OUTPATIENT  REHA- 
B I  LIT  A  TION  SER  VICES. 

Section  1861(cc)(l)  of  the  Social  Security  Act  (42  U.S.C. 
1395x(ccXl))  is  amended  by  adding  at  the  end  thereof  the  following: 
"In  the  case  of  physical  therapy,  occupational  therapy,  and  speech 
pathology  services,  there  shall  be  no  requirement  that  the  item  or 
service  be  furnished  at  any  single  fixed  location  if  the  item  or  serv- 
ice is  furnished  pursuant  to  such  plan  and  payments  are  not  other- 
wise made  for  the  item  or  service  under  this  title. ". 

SEC.  4079.  DEMONSTRATION  PROJECTS  TO  PROVIDE  PAYMENT  ON  A  PRE- 
PAID, CAPITATED  BASIS  FOR  COMMUNITY  NURSING  AND  AM- 
BULATORY CARE  FURNISHED  TO  MEDICARE  BENEFICIARIES. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services 
(in  this  section  referred  to  as  the  'Secretary")  shall  enter  into  an 
agreement  with  not  less  than  four  eligible  organizations  submitting 
applications  under  this  section  to  conduct  demonstration  projects  to 
provide  payment  on  a  prepaid,  capitated  basis  for  community  nurs- 
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ing  and  ambulatory  care  furnished  to  any  individual  entitled  to 
benefits  under  part  A  and  enrolled  under  part  B  of  title  XVIII  of 
the  Social  Security  Act  (other  than  an  individual  medically  deter- 
mined to  have  end-stage  renal  disease)  who  resides  in  the  geograph- 
ic area  served  by  the  organization  and  enrolls  with  such  organiza- 
tion (in  accordance  with  subsection  (cX2)). 

(b)  Definitions  of  Community  Nursing  and  Ambulatory  Care 
AND  Eligible  Organization.— As  used  in  this  section: 

(1)  The  term  '^community  nursing  and  ambulatory  care'' 
means  the  following  services: 

(A)  Part-time  or  intermittent  nursing  care  furnished  by  or 
under  the  supervision  of  registered  professional  nurses. 

(B)  Physical,  occupational,  or  speech  therapy. 

(C)  Social  and  related  services  supportive  of  a  plan  of  am- 
bulatory care. 

(D)  Part-time  or  intermittent  services  of  a  home  health 
aide. 

(E)  Medical  supplies  (other  than  drugs  and  biologicals) 
and  durable  medical  equipment  while  under  a  plan  of  care. 

(F)  Medical  and  other  health  services  described  in  para- 
graphs (2XHXii)  and  (5)  through  (9)  of  section  1861(s)  of  the 
Social  Security  Act. 

(G)  Rural  health  clinic  services  described  in  section 
1861(aaXlXC)  of  such  Act 

(H)  Certain  other  related  services  listed  in  section 
1915(cX4XB)  of  such  Act  to  the  extent  the  Secretary  finds 
such  services  are  appropriate  to  prevent  the  need  for  institu- 
tionalization of  a  patient 

(2)  The  term  ^'eligible  organization  "  means  a  public  or  private 
entity,  organized  under  the  laws  of  any  State,  which  meets  the 
following  requirements: 

(A)  The  entity  (or  a  division  or  part  of  such  entity)  is  pri- 
marily engaged  in  the  direct  provision  of  community  nurs- 
ing and  ambulatory  care. 

(B)  The  entity  provides  directly,  or  through  arrangements 
with  other  qualified  personnel,  the  services  described  in 
paragraph  (1). 

(C)  The  entity  provides  that  all  nursing  care  (including 
services  of  home  health  aids)  is  furnished  by  or  under  the 
supervision  of  a  registered  nurse. 

(D)  The  entity  provides  that  all  services  are  furnished  by 
qualified  staff  and  are  coordinated  by  a  registered  profes- 
sional nurse. 

(E)  The  entity  has  policies  governing  the  furnishing  of 
community  nursing  and  ambulatory  care  that  are  devel- 
oped by  registered  professional  nurses  in  cooperation  with 
(as  appropriate)  other  professionals. 

(F)  The  entity  maintains  clinical  records  on  all  patients. 

(G)  The  entity  has  protocols  and  procedures  to  assure, 
when  appropriate,  timely  referral  to  or  consultation  with 
other  health  care  providers  or  professionals. 

(H)  The  entity  complies  with  applicable  State  and  local 
laws  governing  the  provision  of  community  nursing  and 
ambulatory  care  to  patients. 
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(I)  The  requirements  of  subparagraphs  (B),  (D),  and  (E)  of 
section  1876(hX2)  of  the  Social  Security  Act. 

(c)  Agreements  With  Eligible  Organizations  To  Conduct 
Demonstra  tion  Projects.  — 

(1)  The  Secretary  may  not  enter  into  an  agreement  with  an  el- 
igible organization  to  conduct  a  demonstration  project  under 
this  section  unless  the  organization  meets  the  requirements  of 
this  subsection  and  subsection  (d)  with  respect  to  members  en- 
rolled with  the  organization  under  this  section. 

(2)  The  organization  shall  have  an  open  enrollment  period  for 
the  enrollment  of  individuals  under  this  section.  The  duration 
of  such  period  of  enrollment  and  any  other  requirement  pertain- 
ing to  enrollment  or  termination  of  enrollment  shall  be  speci- 
fied in  the  agreement  with  the  organization. 

(S)  The  organization  must  provide  to  members  enrolled  with 
the  organization  under  this  section,  through  providers  and 
other  persons  that  meet  the  applicable  requirements  of  titles 
XVIII  and  XIX  of  the  Social  Security  Act,  community  nursing 
and  ambulatory  care  (as  defined  in  subsection  (bXV)  which  is 
generally  available  to  individuals  residing  in  the  geographic 
area  served  by  the  organization,  except  that  the  organization 
may  provide  such  members  with  such  additional  health  care 
services  as  the  members  may  elect,  at  their  option,  to  have  cov- 
ered. 

(4)  The  organization  must  make  community  nursing  and  am- 
bulatory care  (and  such  other  health  care  services  as  such  indi- 
viduals have  contracted  for)  available  and  accessible  to  each  in- 
dividual enrolled  with  the  organization  under  thi^  section, 
within  the  area  served  by  the  organization,  with  reasonable 
promptness  and  in  a  manner  which  assures  continuity. 

(5)  Section  1876(cX5)  of  the  Social  Security  Act  shall  apply  to 
organizations  under  this  section  in  the  same  manner  as  it  ap- 
plies to  organizations  under  section  1876  of  such  Act. 

(6)  The  organization  must  have  arrangements,  established  in 
accordance  with  regulations  of  the  Secretary,  for  an  ongoing 
quality  assurance  program  for  health  care  services  it  provides  to 
such  individuals  under  the  demonstration  project  conducted 
under  this  section,  which  program  (A)  stresses  health  outcomes 
and  (B)  provides  review  by  health  care  professionals  of  the  proc- 
ess followed  in  the  provision  of  such  health  care  services. 

(7)  Under  a  demonstration  project  under  this  section — 

(A)  the  Secretary  could  require  the  organization  to  pro- 
vide financial  or  other  assurances  (including  financial  risk- 
sharing)  that  minimize  the  inappropriate  substitution  of 
other  services  under  title  XVIII  of  such  Act  for  community 
nursing  services;  and 

(B)  if  the  Secretary  determines  that  the  organization  has 
failed  to  perform  in  accordance  with  the  requirements  of 
the  project  (including  meeting  financial  responsibility  re- 
quirements under  the  project,  any  pattern  of  disproportion- 
ate or  inappropriate  institutionalization)  the  Secretary 
shall,  after  notice,  terminate  the  project. 

(d)  Determination  of  Per  Capita  Payment  Rates. — 
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(1)  The  Secretary  shall  determine  for  each  l^-month  period  in 
which  a  demonstration  project  is  conducted  under  this  section, 
and  shall  announce  (in  a  manner  intended  to  provide  notice  to 
interested  parties)  not  later  than  three  months  before  the  begin- 
ning of  such  period,  with  respect  to  each  eligible  organization 
conducting  a  demonstration  project  under  this  section,  a  per 
capita  rate  of  payment  for  each  cIclss  of  individuals  who  are  en- 
rolled with  such  organization  who  are  entitled  to  benefits  under 
part  A  and  enrolled  under  part  B  of  title  XVIII  of  the  Social 
Security  Act 

(2XA)  Except  as  provided  in  paragraph  (3),  the  per  capita  rate 
of  payment  under  paragraph  (1)  shall  be  determined  in  accord- 
ance with  this  paragraph. 

(B)  The  Secretary  shall  define  appropriate  classes  of  members, 
based  on  age,  disability  status,  and  such  other  factors  as  the 
Secretary  determines  to  be  appropriate,  so  as  to  ensure  actuarial 
equivalence.  The  Secretary  may  add  to,  modify,  or  substitute  for 
such  classes,  if  such  changes  will  improve  the  determination  of 
actuarial  equivalence. 

(C)  The  per  capita  rate  of  payment  under  paragraph  (1)  for 
each  such  class  shall  be  equal  to  95  percent  of  the  adjusted  av- 
erage per  capita  cost  (as  defined  in  subparagraph  (D))  for  that 
class. 

(D)  For  purposes  of  subparagraph  (C),  the  term  'adjusted  aver- 
age per  capita  cost'  means  the  average  per  capita  amount  that 
the  Secretary  estimates  in  advance  (on  the  basis  of  actual  expe- 
rience, or  retrospective  actuarial  equivalent  based  upon  an  ade- 
quate sample  and  other  information  and  data,  in  a  geographic 
area  served  by  an  eligible  organization  or  in  a  similar  area, 
with  appropriate  adjustments  to  assure  actuarial  equivalence) 
would  be  payable  in  any  contract  year  for  those  services  covered 
under  parts  A  and  B  of  title  XVIII  of  the  Social  Security  Act 
and  types  of  expenses  otherwise  reimbursable  under  such  parts 
A  and  B  which  are  described  in  subparagraphs  (A)  through  (G) 
of  subsection  (b)(1)  (including  administrative  costs  incurred  by 
organizations  described  in  sections  1816  and  1842  of  such  Act), 
if  the  services  were  to  be  furnished  by  other  than  an  eligible 
organization. 

(2)  The  Secretary  shall,  in  consultation  with  providers,  health 
policy  experts,  and  consumer  groups  develop  capitation-based  re- 
imbursement rates  for  such  classes  of  individuals  entitled  to 
benefits  under  part  A  and  enrolled  under  part  B  of  the  Social 
Security  Act  as  the  Secretary  shall  determine.  Such  rates  shall 
be  applied  in  determining  per  capita  rates  of  payment  under 
paragraph  (1)  with  respect  to  at  least  one  eligible  organization 
conducting  a  demonstration  project  under  this  section. 

(4XA)  In  the  case  of  an  eligible  organization  conducting  a 
demonstration  project  under  this  section,  the  Secretary  shall 
make  monthly  payments  in  advance  and  in  accordance  with  the 
rate  determined  under  paragraph  (2)  or  (3),  except  as  provided 
in  subsection  (eX3XB),  to  the  organization  for  each  individual 
enrolled  with  the  organization. 

(B)  The  amount  of  payment  under  paragraph  (2)  or  (3)  may  be 
retroactively  adjusted  to  take  into  account  any  difference  be- 
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tween  the  actual  number  of  individuals  enrolled  in  the  plan 
under  this  section  and  the  number  of  such  individuals  estimat- 
ed to  be  so  enrolled  in  determining  the  amount  of  the  advance 
payment. 

(5)  The  payment  to  an  eligible  organization  under  this  section 
for  individuals  enrolled  under  this  section  with  the  organiza- 
tion and  entitled  to  benefits  under  part  A  and  enrolled  under 
part  B  of  the  Social  Security  Act  shall  be  made  from  the  Feder- 
al Hospital  Insurance  Trust  Fund  and  the  Federal  Supplemen- 
tary Medical  Insurance  Trust  Fund  established  under  such  Act 
in  such  proportions  from  each  such  trust  fund  as  the  Secretary 
deems  to  be  fair  and  equitable  taking  into  consideration  bene- 
fits attributable  to  such  parts  A  and  B,  respectively. 

(6)  During  any  period  in  which  an  individual  is  enrolled  with 
an  eligible  organization  conducting  a  demonstration  project 
under  this  section,  only  the  eligible  organization  (and  no  other 
individual  or  person)  shall  be  entitled  to  receive  payments  from 
the  Secretary  under  this  title  for  community  nursing  and  ambu- 
latory care  (as  defined  in  subsection  (bXV)  furnished  to  the  indi- 
vidual. 

(e)  Restriction  on  Premiums,  Deductibles,  Copayments,  and 
Coinsurance.  — 

(V  In  no  case  may  the  portion  of  an  eligible  organization 's 
premium  rate  and  the  actuarial  value  of  its  deductibles,  coin- 
surance, and  copayments  charged  (with  respect  to  community 
nursing  and  ambulatory  care)  to  individuals  who  are  enrolled 
under  this  section  with  the  organization,  exceed  the  actuarial 
value  of  the  coinsurance  and  deductibles  that  would  be  applica- 
ble on  the  average  to  individuals  enrolled  under  this  section 
with  the  organization  (or,  if  the  Secretary  finds  that  adequate 
data  are  not  available  to  determine  that  actuarial  value,  the  ac- 
tuarial value  of  the  coinsurance  and  deductibles  applicable  on 
the  average  to  individuals  in  the  area,  in  the  State,  or  in  the 
United  States,  eligible  to  enroll  under  this  section  with  the  or- 
ganization, or  other  appropriate  data)  and  entitled  to  benefits 
under  part  A  and  enrolled  under  part  B  of  the  Social  Security 
Act,  if  they  were  not  members  of  an  eligible  organization. 

(2)  If  the  eligible  organization  provides  to  its  members  en- 
rolled under  this  section  services  in  addition  to  community 
nursing  and  ambulatory  care,  election  of  coverage  for  such  ad- 
ditional services  shall  be  optional  for  such  members  and  such 
organization  shall  furnish  such  members  with  information  on 
the  portion  of  its  premium  rate  or  other  charges  applicable  to 
such  additional  services.  In  no  case  may  the  sum  of— 

(A)  the  portion  of  such  organization's  premium  rate 
charged,  with  respect  to  such  additional  services,  to  mem- 
bers enrolled  under  this  section,  and 

(B)  the  actuarial  value  of  its  deductibles,  coinsurance, 
and  copayments  charged,  with  respect  to  such  services  to 
such  members 

exceed  the  adjusted  community  rate  for  such  services  (as  de- 
fined in  section  1876(eX3)  of  the  Social  Security  Act) 
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(3XA)  Subject  to  subparagraphs  (B)  and  (C),  each  agreement  to 
conduct  a  demonstration  project  under  this  section  shall  pro- 
vide that  if— 

(i)  the  adjusted  community  rate,  referred  to  in  paragraph 
(2),  for  community  nursing  and  ambulatory  care  covered 
under  parts  A  and  B  of  title  XVIII  of  the  Social  Security 
Act  (as  reduced  for  the  actuarial  value  of  the  coinsurance 
and  deductibles  under  those  parts)  for  members  enrolled 
under  this  section  with  the  organization, 

is  less  than 

(ii)  the  average  of  the  per  capita  rates  of  payment  to  be 
made  under  subsection  (dXV  at  the  beginning  of  the  12- 
month  period  (as  determined  on  such  basis  as  the  Secretary 
determines  appropriate)  described  in  such  subsection  for 
members  enrolled  under  this  section  with  the  organization, 

the  eligible  organization  shall  provide  to  such  members  the  ad- 
ditional benefits  described  in  section  1876(g)(3)  of  the  Social  Se- 
curity Act  which  are  selected  by  the  eligible  organization  and 
which  the  Secretary  finds  are  at  least  equal  in  value  to  the  dif- 
ference between  that  average  per  capita  payment  and  the  ad- 
justed community  rate  (as  so  reduced). 

(B)  Subparagraph  (A)  shall  not  apply  with  respect  to  any  or- 
ganization which  elects  to  receive  a  lesser  payment  to  the  extent 
that  there  is  no  longer  a  difference  between  the  average  per 
capita  payment  and  adjusted  community  rate  (as  so  reduced). 

(C)  An  organization  conducting  a  demonstration  project 
under  this  section  may  provide  (with  the  approval  of  the  Secre- 
tary) that  a  part  of  the  value  of  such  additional  benefits  under 
subparagraph  (A)  be  withheld  and  reserved  by  the  Secretary  as 
provided  in  section  1876(g)(5)  of  the  Social  Security  Act. 

(Jf)  The  provisions  of  paragraphs  (3),  (5),  and  (6)  of  section 
1876(g)  of  the  Social  Security  Act  shall  apply  in  the  same 
manner  to  agreements  under  this  section  as  they  apply  to  risk- 
sharing  contracts  under  section  1876  of  such  Act,  and,  for  this 
purpose,  any  reference  in  such  paragraphs  to  paragraph  (2)  is 
deemed  a  reference  to  paragraph  (3)  of  this  subsection. 

(5)  Section  1876(e)(4)  of  the  Social  Security  Act  shall  apply  to 
eligible  organizations  under  this  section  in  the  same  manner  as 
it  applies  to  eligible  organizations  under  section  1876  of  such 
Act. 

(f)  Commencement  and  Duration  of  Projects. —Each  demon- 
stration project  under  this  section  shall  begin  not  later  than  July  1, 
1989,  and  shall  be  conducted  for  a  period  of  three  years. 

(g)  Report. — Not  later  than  January  1,  1992,  the  Secretary  shall 
submit  to  the  Congress  a  report  on  the  results  of  the  demonstration 
projects  conducted  under  this  section. 

SEC.  4080.  PART  B  PREMIUM. 

Section  1839  of  the  Social  Security  Act  (42  U.S.C.  1395r)  is  amend- 
ed— 

(1)  in  subsection  (e),  by  striking  ''1989''  each  place  it  appears 
and  inserting  in  lieu  thereof  ''1990') 

(2)  in  subsection  (f)(1),  by  striking  "or  1987"  and  inserting  in 
lieu  thereof  "1987,  or  1988";  and 
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(3)  in  subsection  (P(2),  by  striking  *'or  1988"  and  inserting  in 
lieu  thereof  ''1988,  or  1989". 

Subpart  D — Other  Provisions 

SEC.  4081.  SUBMISSION  OF  CLAIMS  TO  SUPPLEMENTAL  INSURANCE  CARRI- 
ERS. 

(a)  In  GENERAL.^Section  18i2(hX3)  of  the  Social  Security  Act  (42 
U.S.C.  1395u(hXS))  is  amended  by  inserting  ''(A)"  after  and  by 
adding  at  the  end  the  following  new  subparagraph: 

*YBJ  The  Secretary  shall  establish  a  procedure  whereby  an  indi- 
vidual enrolled  under  this  part  may  assign,  in  an  appropriate 
manner  on  the  form  claiming  a  benefit  under  this  part  for  an  item 
or  service  furnished  by  a  participating  physician  or  supplier,  the  in- 
dividual's rights  of  payment  under  a  medicare  supplemental  policy 
(described  in  section  1882(gXl))  in  which  the  individual  is  enrolled. 
In  the  case  such  an  assignment  is  properly  executed  and  a  claims 
determination  is  made  by  a  carrier  with  a  contract  under  this  sec- 
tion, the  carrier  shall  transmit  to  the  private  entity  issuing  the  med- 
icare supplemental  policy  notice  of  such  fact  and  including  such  in- 
formation as  the  Secretary  determines  is  generally  provided  to 
enable  the  entity  to  decide  whether  (and  the  amount  of)  any  pay- 
ment is  due  under  the  policy.  The  Secretary  may  enter  into  arrange- 
ments for  the  transmittal  of  such  information  to  entities  electroni- 
cally. The  Secretary  shall  impose  user  fees  for  the  transmittal  of  in- 
formation under  this  subparagraph,  whether  electronically  or  other- 
wise. ". 

(bj  Medigap  Policy  Standards.  Section  1882  of  such  Act  (42 
U.S.C.  1395ss)  is  amended— 

(1)  in  subsection  (bXD — 

(A)  by  amending  subparagraph  (B)  to  read  as  follows: 
''(B)  includes  requirements  equal  to  or  more  stringent  than 
the  requirements  described  in  paragraphs  (2)  and  (3)  of  subsec- 
tion (c);", 

(B)  by  adding  ''and"  at  the  end  of  subparagraph  (C),  and 

(C)  by  inserting  after  subparagraph  (C)  the  following  new  sub- 
paragraph: 

"(D)  provides  the  Secretary  periodically  (but  at  least  annual- 
ly) with  a  list  containing  the  name  and  address  of  the  issuer  of 
each  such  policy  and  the  name  and  number  of  each  such  policy 
(including  an  indication  of  policies  that  have  been  previously 
approved,  newly  approved,  or  withdrawn  from  approval  since 
the  previous  list  was  provided), 

(2)  in  subsection  (c)— 

(A)  by  striking  "and*'  at  the  end  of  paragraph  (1), 

(B)  by  striking  the  period  at  the  end  of  paragraph  (2)  and 
inserting  ";  and",  and 

(C)  by  inserting  after  paragraph  (2)  the  following  new 
paragraph: 

"(3XA)  accepts  a  notice  under  section  1842(hX3XB)  as  a  claims 
form  for  benefits  under  such  policy  in  lieu  of  any  claims  form 
otherwise  required  and  agrees  to  make  a  payment  determination 
on  the  basis  of  the  information  contained  in  such  claims  form; 
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'W)  where  such  a  notice  is  received — 

'YiJ  provides  notice  to  such  physician  or  supplier  and  the 
beneficiary  of  the  payment  determination,  and 

"(iiJ  provides  any  appropriate  payment  directly  to  the  par- 
ticipating physician  or  supplier  involved; 
"(C)  provides  each  enrollee  at  the  time  of  enrollment  a  card 
listing  the  policy  name  and  number  and  a  single  mailing  ad- 
dress to  which  notices  under  section  18Jf2(hX3XB)  respecting  the 
policy  are  to  be  sent; 

''(D)  agrees  to  pay  any  user  fees  established  under  section 
18i2(hX3)(B)  with  respect  to  information  transmitted  to  the 
issuer  of  the  policy;  and 

"(EJ  provides  to  the  Secretary  at  least  annually,  for  transmit- 
tal to  carriers,  a  single  mailing  address  to  which  notices  under 
section  18Jf2(hXSXB)  respecting  the  policy  are  to  be  sent 
(c)  Effective  Dates. — (1)  The  amendment  made  by  subsection  (a) 
shall  apply  to  contracts  with  carriers  for  claims  for  items  and  serv- 
ices furnished  by  participating  physicians  and  suppliers  on  or  after 
January  1,  1989. 

(2XA)  The  amendments  made  by  subsection  (b)  shall  apply  to  med- 
icare supplemental  policies  as  of  January  1,  1989  (or,  if  applicable, 
the  date  established  under  subparagraph  (B)). 

(B)  In  the  case  of  a  State  which  the  Secretary  of  Health  and 
Human  Services  identifies  as — 

(i)  requiring  State  legislation  (other  than  legislation  appropri- 
ating funds)  in  order  for  medical  supplemental  policies  to  be 
changed  to  meet  the  requirements  of  section  1882(cX3)  of  the 
Social  Security  Act,  and 

(ii)  having  a  legislature  which  is  not  scheduled  to  meet  in 
1988  in  a  legislative  session  in  which  such  legislation  may  be 
considered, 

the  date  specified  in  this  subparagraph  is  the  first  day  of  the  first 
calendar  quarter  beginning  after  the  close  of  the  first  legislative  ses- 
sion of  the  State  legislature  that  begins  on  or  after  January  1,  1989, 
and  in  which  legislation  described  in  clause  (i)  may  be  considered. 

SEC.  4082.  REVISION  OF  PART  B  HEARINGS. 

(a)  Clarification  of  OBRA  Amendment.— Section  1869(bXSXB) 
of  the  Social  Security  Act  (42  U.S.C.  1395ff(bX3XB))  is  amended  by 
striking  ''chapter  5^'  and  inserting  "section  553". 

(b)  Expedited  Administrative  Hearing  Where  Only  Issues  of 
Law.— Section  1869(b)  of  such  Act  (42  U.S.C.  1395ff(b))  is  amended 
by  adding  at  the  end  the  following  new  paragraph: 

''(5)  In  an  administrative  hearing  pursuant  to  paragraph  (1), 
where  the  moving  party  alleges  that  there  are  no  material  issues  of 
fact  in  dispute,  the  administrative  law  judge  shall  make  an  expedit- 
ed determination  as  to  whether  any  such  facts  are  in  dispute  and,  if 
not,  shall  determine  the  case  expeditiously. 

(c)  Timely  Carrier  Hearings  on  Part  B  Appeals. — Section 
1842(bX5)  of  such  Act  (42  U.S.C.  1395u(bX5))  is  amended— 

(1)  by  inserting  ''(A)'' after  '\5)'\  and 

(2)  by  adding  at  the  end  the  following  new  subparagraph: 
"(B)  The  Secretary  shall  establish  standards  for  evaluating  carri- 
ers '  performa  i£e  of  reviews  of  initial  carrier  determinations  and  of 
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fair  hearings  under  paragraph  (3XC),  under  which  a  carrier  is  ex- 
pected— 

"(i)  to  complete  such  reviews,  within  45  days  after  the  date  of 
a  request  by  an  individual  enrolled  under  this  part  for  such  a 
review,  in  95  percent  of  such  requests,  and 

"(ii)  to  make  a  final  determination,  within  120  days  after  the 
date  of  receipt  of  a  request  by  an  individual  enrolled  under  this 
part  for  a  fair  hearing  under  paragraph  (3XC),  in  90  percent  of 
such  cases. 

(d)  GAO  Study. — The  Comptroller  General  shall  conduct  a  study 
concerning  the  cost  effectiveness  of  requiring  hearings  with  a  carrier 
under  part  B  of  title  XVIII  of  the  Social  Security  Act  before  having 
a  hearing  before  an  administrative  law  judge  respecting  carrier  de- 
terminations under  that  part.  The  Comptroller  General  shall  report 
to  the  Congress  on  the  results  of  such  study  by  not  later  than  June 
30,  1989. 

(e)  Effective  Dates. — (1)  The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

(2)  The  amendment  made  by  subsection  (b)  shall  apply  to  requests 
for  hearings  filed  after  the  end  of  the  60-day  period  beginning  on 
the  date  of  the  enactment  of  this  Act. 

(3)  The  amendments  made  by  subsection  (c)  shall  apply  to  evalua- 
tion of  performance  of  carriers  under  contracts  entered  into  or  re- 
newed on  or  after  October  1,  1988. 

SEC.  4083.  PROVISIONS  RELATING  TO  PHYSICIAN  PAYMENT  REVIEW  COM- 
MISSION. 

(a)  Revision  of  Appointment  Process  for  the  Physician  Pay- 
ment Review  Commission. — 

(1)  In  general.— Section  1845(a)  of  Social  Security  Act  (42 
U.S.C.  1395w-l(aX3))  is  amended— 

(A)  in  paragraph  (1),  by  striking  "with  expertise  in  the 
provision  and  financing  of  physicians '  services  "  and  insert- 
ing "with  national  recognition  for  their  expertise  in  health 
economics,  physician  reimbursement,  medical  practice,  and 
other  related  fields')  and 

(B)  in  paragraph  (3),  by  striking  the  last  sentence. 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  appointments  made  after  the  date  of  the  enact- 
ment of  this  Act. 

(b)  Treatment  of  Employees  for  Certain  Purposes. — 

(V  In  General.— Section  1886(eX6)(D)  of  the  Social  Security 
Act  (42  U.S.C  1395ww(eX6XD))  is  amended  by  adding  at  the  end 
the  following:  ''For  purposes  of  pay  (other  than  pay  of  members 
of  the  Commission)  and  employment  benefits,  rights,  and  privi- 
leges, all  personnel  of  the  Commission  shall  be  treated  as  if 
they  were  employees  of  the  United  States  Senate. 

(2)  Effective  date. — The  amendments  made  by  paragraph 
(1)  shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

(c)  Change  in  Date  for  Annual  Report  of  Physician  Payment 
Review  Commission. — 

(V  Section  1845(bXV  of  such  Act  (42  U.S.C  1395w-l(bXV)  is 
amended  by  striking  "March  1"  and  inserting  "March  31". 
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(2)  The  amendment  made  by  paragraph  (1)  shall  apply  with 
respect  to  reports  for  years  after  1987. 

SEC.  4084.  TECHNICAL  AMENDMENTS  RELATED  TO  CERTIFIED  REGISTERED 
NURSE  ANESTHETISTS 

(a)  In  General.— Section  1833G)  of  the  Social  Security  Act  (42 
U.S.C.  1395ia)),  as  added  by  section  9320(e)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986,  is  amended — 

(1)  in  paragraph  (2),  by  striking  ''1985"  and  inserting  "1985 
and  such  other  data  as  the  Secretary  determines  necessary"; 
and 

(2)  in  paragraph  (5)(A),  by  striking  ''or  group  practice"  each 
place  it  appears  and  inserting  "group  practice,  or  ambulatory 
surgical  center". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  as  if  included  in  the  amendment  made  by  section 
9320(e)(2)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986. 

SEC.  4085.  MISCELLANEOUS  AND  TECHNICAL  PROVISIONS 

(a)  Prompt  Submittal  of  Data  by  Secretary.— Section  1845  of 
the  Social  Security  Act  (42  U.S.C.  1395w-l)  is  amended  by  adding  at 
the  end  the  following  new  subsection: 

"(fXD  Not  later  than  October  1st  of  each  year  (beginning  with 
1988),  the  Secretary  shall  transmit  to  the  Physician  Payment  Review 
Commission,  to  the  Congressional  Budget  Office,  and  to  the  Congres- 
sional Research  Service  of  the  Library  of  Congress  national  data 
(known  as  the  Part  B  Medicare  Annual  Data  System)  for  the  previ- 
ous year  respecting  part  B  of  this  title. 

"(2)  In  order  to  ensure  that  the  data  are  available  for  transmittal 
under  paragraph  (1)  on  a  timely  basis,  the  Secretary  shall  require, 
in  the  standards  and  criteria  established  under  section  1842(b)(2), 
that  carriers  submit  data  for  a  year  under  the  system  referred  to  in 
paragraph  (1)  not  later  than  July  1st  of  the  following  year. 

"(3)  The  Secretary,  in  consultation  with  the  Physician  Payment 
Review  Commission,  the  Congressional  Budget  Office,  and  the  Con- 
gressional Research  Service  of  the  Library  of  Congress,  shall  estab- 
lish and  annually  revise  standards  for  the  data  reporting  system  de- 
scribed in  paragraph  (1). 

"(4)  The  Secretary  shall  also  provide  to  the  entities  described  in 
paragraph  (1)  additional  data  respecting  the  program  under  this 
part  as  may  be  reasonably  requested  by  them  on  an  agreed-upon 
schedule. 

"(5)  The  Secretary  shall  develop,  in  consultation  with  the  Physi- 
cian Payment  Review  Commission,  the  Congressional  Budget  Office, 
and  the  Congressional  Research  Service  of  the  Library  of  Congress, 
a  system  for  providing  to  each  of  such  entities  on  a  quarterly  basis 
summary  data  on  aggregate  expenditures  under  this  part  by  type  of 
service  and  by  type  of  provider.  Such  data  shall  be  provided  not 
later  than  90  days  after  the  end  of  each  quarter  (for  quarters  begin- 
ning with  the  calendar  quarter  ending  on  March  31,  1989). ". 

(b)  Clarification  of  Penalties  for  Un assigned  Laboratory 
Services. — 

(1)  In  general.— Section  1833(hX5)  of  the  Social  Security  Act 
(42  U.S.C.  1395l(hX5))  is  amended  by  adding  at  the  end  the  fol- 
lowing new  subparagraph: 
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**(D)  If  a  person  knowingly  and  willfully  and  on  a  repeated  basis 
bills  an  individual  enrolled  under  this  part  for  charges  for  a  clini- 
cal diagnostic  laboratory  test  for  which  payment  may  only  be  made 
on  an  assignment-related  basis  under  subparagraph  (C),  the  Secre- 
tary may  apply  sanctions  against  the  person  in  the  same  manner  as 
the  Secretary  may  apply  sanctions  against  a  physician  in  accordance 
with  section  18i2(jXU 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  procedures  performed  on  or  after  January  1,  1988. 

(c)  Extension  of  Moratorium  on  Laboratory  Payment  Dem- 
onstration.— Section  9204(a)  of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  as  amended  by  section  9339(e)  of  the  Om- 
nibus Budget  Reconciliation  Act  of  1986,  is  amended  by  striking 

January  1,  1988'' and  inserting  'January  1,  1989'\ 

(d)  Prompt  Payment  for  Comprehensive  Outpatient  Rehabili- 
tation Facilities.— 

(1)  Section  1816(cX2XC)  of  the  Social  Security  Act  (^2  U.S.C. 
1395h(c)(2)(C))  is  amended  by  striking  ''or  hospice  program  "  and 
inserting  "hospice  program,  comprehensive  outpatient  rehabili- 
tation facility,  or  rehabilitation  agency '\ 

(2XA)  The  amendment  made  by  paragraph  (1)  shall  apply  to 
claims  received  on  or  after  the  date  of  enactment  of  this  Act. 

(B)  The  Secretary  of  Health  and  Human  Services  shall  pro- 
vide for  such  timely  amendments  to  agreements  under  section 
1816,  and  regulations,  to  such  extent  as  may  be  necessary  to  im- 
plement the  amendment  made  by  paragraph  (1). 

(e)  Capacity  To  Set  Geographic  Payment  Limits.— The  Secre- 
tary of  Health  and  Human  Services  shall  develop  the  capability  to 
implement  (for  services  furnished  on  or  after  January  1,  1989)  geo- 
graphic limits  on  charges  and  payments  under  part  B  of  title  XVHI 
of  the  Social  Security  Act  for  physicians '  services  based  on  state- 
wide, regional,  or  national  average  (or  percentile  in  a  distribution) 
of  prevailing  charges  or  payment  amounts  (weighted  by  frequency  of 
services).  Any  such  limits  shall  take  into  account  adjustments  for 
geographic  differences  in  cost  of  practice  and  cost  of  living. 

(f)  Delay  in  Effective  Date  for  Establishing  Physician  Iden- 
tifier System.— Section  9202(g)  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  is  amended  by  striking  ''July  1, 
1987'' and  inserting  ''October  1,  1988'\ 

(g)  Date  for  Applying  Civil  Penalities  for  Improper  Use  of 
Assistants  in  Performing  Cataract  Surgery.— 

(1)  Section  1842(k)  of  the  Social  Security  Act  (42  U.S.C 
1395u(k))  is  amended  in  paragraphs  (1)  and  (2)  by  striking 
*'(jX2)*'  each  place  it  appears  and  inserting  "(jX2)  in  the  case  of 
surgery  performed  on  or  after  March  1,  1987". 

(2)  The  amendment  made  by  paragraph  (1)  shall  be  effective 
as  if  included  in  section  9307(c)  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985. 

(h)  Utilization  Screens  for  Physician  Services  Provided  to 
Patients  in  Rehabilitation  Hospitals. — 

-  (1)  The  Secretary  of  Health  and  Human  Services  shall  estab- 
lish (in  consultation  with  appropriate  physician  groups,  includ- 
ing those  representing  rehaoilitative  medicine)  a  separate  utili- 
zation screen  for  physician  visits  to  patients  in  rehabilitation 
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hospitals  and  rehabilitative  units  (and  patients  in  long-term 
care  hospitals  receiving  rehabilitation  services)  to  be  used  by 
carriers  under  section  18^2  of  the  Social  Security  Act  in  per- 
forming functions  under  subsection  (a)  of  such  section  related  to 
the  utilization  practices  of  physicians  in  such  hospitals  and 
units. 

(2)  Not  later  than  12  months  after  the  date  of  enactment  of 
this  Act,  the  Secretary  of  Health  and  Human  Services  shall 
take  appropriate  steps  to  implement  the  utilization  screen  estab- 
lished under  paragraph  (1). 
(i)  Technical  Amendments  — 

(1)  Section  1833(a)  of  the  Social  Secunty  Act  (42  U.SC 
13951(a))  is  amended — 

(A)  in  paragraphs  (IXDXi)  and  (2XDXi),  by  striking,  ''on 
the  basis  of  an  assignment  described  in  section 
18Jf2(b)(3)(BXii),  under  the  procedure  described  in  section 
187(HfXl),''  and  inserting  ''on  an  assignment-related  basis*) 

(B)  in  paragraph  (1),  by  striking  "and"  before  "(G)";  and 

(C)  in  subsection  (b)(3)(A),  by  striking  "on  the  basis  of  an 
assignment  described  in  section  1842(bX3XBXii),  under  the 
procedure  described  in  section  1870(f)(1)"  and  inserting  "on 
an  assignment-related  basis  ". 

(2)  Section  1833(h)(lXC)  of  such  Act  (42  U.SC.  1395l(hXlXC)) 
is  amended  by  inserting  before  the  period  the  following:  ",  and 
ending  on  December  31,  1989.  For  such  tests  furnished  on  or 
after  January  1,  1990,  the  fee  schedule  shall  be  established  on  a 
nationwide  basis  ". 

(3)  Section  1833(h)(5XA)  of  such  Act  (42  U.SC.  1395l(hX5XA)) 
is  amended  by  striking  "and"  at  the  end  of  clause  (i),  by  strik- 
ing the  period  at  the  end  of  clause  (ii)  and  inserting  ",  and", 
and  by  adding  at  the  end  the  following  new  clause: 

"(Hi)  in  the  case  of  a  clinical  diagnostic  laboratory  test  pro- 
vided under  an  arrangement  (as  defined  in  section  1861(wXl)) 
made  by  a  hospital,  payment  shall  be  made  to  the  hospital. ". 

(4)  Section  1835(aX2XC)  of  such  Act  (42  U.SC.  1395n(aX2XC)) 
is  amended  by  striking  the  second  comma  at  the  end  of  clause 
(i). 

(5)  Section  1842(bX3)(C)  of  such  Act  (42  U.SC.  1395u(bX3XC)) 
is  amended  by  striking  "not  more  than"  and  inserting  "less 
than". 

(6)  Section  1842(hX5)  of  such  Act  (42  U.SC  1395u(hX5))  is 
amended  by  striking  "the  'before  "participation". 

(7)  Effective  as  if  included  in  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986,  section  1842(jXl)  of  the 
Social  Security  Act  (42  U.SC.  1395u(jXl))  is  amended— 

(A)  in  subparagraph  (CXi),  by  inserting  "maximum  allow- 
able "  after  'If  the  physician 's  \ 

(B)  in  subparagraph  (CXv),  by  striking  "1987"  and  insert 
"1986",  and 

(C)  by  adding  at  the  end  of  subparagraph  (C)  the  follow- 
ing new  clause: 

"(vii)  In  the  case  of  a  nonparticipating  physician  who  was  a  par- 
ticipating physician  during  a  previous  period,  for  the  purpose  of 
computing  the  physician  s  maximum  allowable  actual  charge 
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during  the  physician's  period  of  nonparticipation,  the  physician 
shall  be  deemed  to  have  had  a  maximum  allowable  actual  charge 
during  the  period  of  participation,  and  such  deemed  maximum  al- 
lowable actual  charge  shall  be  determined  accordingly  to  clauses  (i) 
through  (vi). ". 

(8)  Paragraph  W  of  section  18i5(e)  of  the  Social  Security  Act 
(J^2  U.S.C.  1395w-l(e))  is  amended  by  moving  the  alignment  of 
each  of  its  provisions  (including  any  clauses  therein)  2  ems  to 
the  left. 

(9)  Section  1861(bXi)  of  such  Act  W  U.S.C.  1395x(bX4))  is 
amended  by  striking  the  comma  before  **anesthesia"  and  insert- 
ing "and"  and  by  striking  "certified'*  the  second  place  it  ap- 
pears. 

(10)  The  heading  of  subsection  (g)  of  section  1861  of  such  Act 
(42  U.S.C.  1395x)  is  amended  to  read  as  follows: 

"Outpatient  Occupational  Therapy  Services 

(11)  Section  1861(s)  of  such  Act  (42  U.S.C  1395x(s)),  as  amend- 
ed by  section  9367(a)  of  this  Act,  is  amended  by  striking 
"which — "  before  paragraph  (15)  and  all  that  follows  through 
the  end  of  paragraph  (16)  and  inserting  the  following:  "which 
would  not  be  included  under  subsection  (b)  if  it  were  furnished 
to  an  inpatient  of  a  hospital.  '\ 

(12)  Section  1861(vX5XA)  of  such  Act  (42  U.S.C.  1395x(vX5XA)) 
is  amended  by  striking  "section  1861(p)''  and  "section  1861(g)" 
and  inserting  "subsection  (p)"  and  "subsection  (g)",  respectively. 

(13)  The  heading  of  subsection  (bb)  of  section  1861  of  such  Act 
(42  U.S.C  1395x)  is  amended  to  read  as  follows: 

"Services  of  a  Certified  Registered  Nurse  Anesthetist". 

(14)  The  heading  of  subsection  (ee)  of  section  1861  of  such  Act 
(42  U.S.C  1395x)  is  amended  to  read  as  follows: 

"Discharge  Planning  Process  ". 

(15)  Section  1862(aXlXA)  of  such  Act  (42  U.S.C  1395y(a)(lXA)) 
is  amended  by  striking  "or  (D)"  and  inserting  "(D),  or  (E)". 

(16)  Section  1862(a)(14)  of  such  Act  (42  U.S.C  1395y(a)(14))  is 
amended  by  striking  "an  patient"  and  inserting  "a  patient". 

(17)  Effective  as  if  included  in  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986,  section  1866(g)  of  the  Social 
Security  Act  (42  U.S.C  1395cc(g))  is  amended  by  striking  "for  a 
hospital  outpatient  service"  and  all  that  follows  through  "sub- 
section (aXlXH)"  and  inserting  "inconsistent  with  an  arrange- 
ment under  subsection  (aXlXH)  or  in  violation  of  the  require- 
ment for  such  an  arrangement". 

(18)  Section  1869(a)  of  the  Social  Security  Act  (42  U.S.C. 
1395ff(a))  is  amended  by  inserting  "or  a  claim  for  benefits  with 
respect  to  home  health  services  under  part  B"  before  "shall". 

(19)  Section  1869(bX2)  of  such  Act  (42  U.S.C.  1395ff(bX2))  is 
amended  by  inserting  "and  (IXD)"  after  "paragraph  (IXC)"  each 
place  it  appears. 
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(20)  Section  1875(c)(3)(B)  of  such  Act  (42  U.S.C.  1395ll(cX3)(B)) 
is  amended  by  striking  ''years  1987''  and  inserting  ''year  1987'\ 

(21)  Effective  as  if  included  in  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986 — 

(A)  section  9313(d)(3)  of  such  Act  is  amended  by  striking 
"2  years  after  the  date  of  the  enactment  of  this  Act''  and 
inserting  "January  1,  1990"; 

(B)  section  9332(aX3)  of  such  Act  is  amended  by  inserting 
before  the  period  at  the  end  the  following:  "or  in  increasing 
the  proportion  of  total  payments  for  physicians'  services 
which  are  payments  for  such  services  rendered  by  partici- 
pating physicians"; 

(C)  section  9335QX2)  of  such  Act  is  amended  by  inserting 
before  the  period  at  the  end  the  following:  "except  that, 
until  network  administrative  organizations  are  established 
under  section  1881(c)(lXA)  of  the  Social  Security  Act  (as 
amended  by  subsection  (dXD  of  this  section),  the  distribu- 
tion of  payments  described  in  the  last  sentence  of  section 
1881(b)(7)  of  such  Act  shall  be  made  based  on  the  distribu- 
tion of  payments  under  section  1881  of  such  Act  to  network 
administrative  organizations  for  fiscal  year  1986";  and 

(D)  section  9343  of  such  Act  is  amended — 

(i)  amending  subparagraph  (A)  of  subsection  (eX2)  to 
read  as  follows: 

"(2XA)  Section  1833  (42  aSC  13951)  is  amended— 

"(i)  in  subsection  (a)(lXF),  by  striking  '(iX3)'  and  inserting 
'(iX4)\  and 

"(ii)  in  subsection  (bX3),  by  striking  'or  under  subsection 
(iX2)  or  (iX4)\"; 

(ii)  in  subsection  (hX2X  by  striking  "(d)"  and  insert- 
ing "(c)"  and  by  adding  at  the  end  the  following:  "The 
amendments  made  by  subsection  (c)  shall  apply  to  serv- 
ices furnished  after  June  30,  1987.  ";  and 

(Hi)  in  subsection  (hX4)>  by  striking  "(c)"  and  insert- 
ing "(d)". 

PART  4— PEER  REVIEW  ORGANIZATIONS 

SEC.  4091.  CONTRA  CT  PRO  VISIONS. 

(a)  Extensions  of  Peer  Review  Contract  Period. — 

(1)  One-time  extensions  to  permit  staggering  of  expira- 
tion DATES. — 

(A)  In  general. — In  order  to  permit  the  Secretary  of 
Health  and  Human  Services  an  adequate  time  to  complete 
contract  renewal  negotiations  with  utilization  and  quality 
control  peer  review  organizations  under  part  B  of  title  XI  of 
the  Social  Security  Act  and  to  provide  for  a  staggered 
period  of  contract  expiration  dates,  notwithstanding  section 
1153(c)  of  such  Act,  the  Secretary  may  provide  for  exten- 
sions of  existing  contracts,  but  the  total  of  such  extensions 
may  not  exceed  24  months  for  any  contract. 
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(B)  Effective  date. — The  amendment  made  by  subpara- 
graph (A)  shall  apply  to  renewals  occurring  on  or  after  the 
date  of  the  enactment  of  this  Act 
(2)  S-year  contract  period. — 

(A)  Section  1153(cX3)  of  such  Act  (42  U.S.C.  1320c-2(cX3)) 
is  amended  by  striking  ^ 'two"  and  ''biennial"  and  inserting 
"three"  and  "triennial",  respectively. 

(B)  The  amendment  made  by  subparagraph  (A)  shall 
apply  with  respect  to  contracts  entered  into  or  renewed  on 
or  after  the  date  of  the  enactment  of  this  Act 

(b)  Contract  Requirements.— 

(1)  Section  1153  of  the  Social  Security  Act  (42  U.S.C.  1320c-2) 
is  amended  by  adding  at  the  end  the  following  new  subsection: 

"(hXV  The  Secretary  shall  publish  in  the  Federal  Register  any 
new  policy  or  procedure  adopted  by  the  Secretary  that  affects  sub- 
stantially the  performance  of  contract  obligations  under  this  section 
not  less  than  30  days  before  the  date  on  which  such  policy  or  proce- 
dure is  to  take  effect.  This  paragraph  shall  not  apply  to  the  extent  it 
is  inconsistent  with  a  statutory  deadline. 

"(2)  The  Secretary  shall  publish  in  the  Federal  Register  the  gener- 
al criteria  and  standards  used  for  evaluating  the  efficient  and  effec- 
tive performance  of  contract  obligations  under  this  section  and  shall 
provide  opportunity  for  public  comment  with  respect  to  such  criteria 
and  standards. 

"(3)  The  Secretary  shall  regularly  furnish  each  peer  review  organi- 
zation with  a  contract  under  this  section  with  a  report  that  docu- 
ments the  performance  of  the  organization  in  relation  to  the  per- 
formance of  other  such  organizations. ". 

(2)  Section  1153(e)  of  such  Act  (42  U.S.C.  1320c-2(e))  is  amend- 
ed— 

(A)  by  inserting  "(ir  after  "(e)"; 

(B)  by  striking  "Contracting"  and  inserting  "Except  as 
provided  in  paragraph  (2),  contracting";  and 

(C)  by  adding  at  the  end  the  following  new  paragraph: 
"(2)  If  a  peer  review  organization  with  a  contract  under  this  sec- 
tion is  required  to  carry  out  a  review  function  in  addition  to  any 
function  required  to  be  carried  out  at  the  time  the  Secretary  entered 
into  or  renewed  the  contract  with  the  organization,  the  Secretary 
shall,  before  requiring  such  organization  to  carry  out  such  addition- 
al function,  negotiate  the  necessary  contractual  modifications,  in- 
cluding modifications  that  provide  for  an  appropriate  adjustment 
(in  light  of  the  cost  of  such  additional  function)  to  the  amount  of 
reimbursement  made  to  the  organization.  ". 

(3)  The  amendments  made  by  paragraphs  (1)  and  (2)  shall 
become  effective  on  the  date  of  enactment  of  this  Act. 

SEC.  4092.  PREFERENCE  IN  CONTRACTING  WITH  IN  STATE  ORGANIZATIONS. 

(a)  In  General. — Section  1153  of  the  Social  Security  Act  (42 
U.S.C.  1320C-2),  as  amended  by  section  4091(bXl)  of  this  part,  is  fur- 
ther amended  by  adding  at  the  end  the  following  new  subsection: 

"(iXD  Notwithstanding  any  other  provision  of  this  section,  the 
Secretary  shall  not  renew  a  contract  with  any  organization  that  is 
not  an  in-State  organization  (as  defined  in  paragraph  (3))  unless  the 
Secretary  has  first  complied  with  the  requirements  of  paragraph  (2). 
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"(2XA)  Not  later  than  six  months  before  the  date  on  which  a  con- 
tract period  ends  with  respect  to  an  organization  that  is  not  an  in- 
state organization,  the  Secretary  shall  publish  in  the  Federal  Regis- 
ter— 

*W  the  date  on  which  such  period  ends;  and 
*  (ii)  the  period  of  time  in  which  an  in-State  organization  may 
submit  a  proposal  for  the  contract  ending  on  such  date. 

''(B)  If  one  or  more  qualified  in-State  organizations  submits  a  pro- 
posal within  the  period  of  time  specified  under  subparagraph  (AXiiX 
the  Secretary  shall  not  automatically  renew  the  current  contract  on 
a  noncompetitive  basis,  but  shall  provide  for  competition  for  the 
contract  in  the  same  manner  as  a  new  contract  under  subsection  (b). 

'\3)  For  purposes  of  this  subsection,  an  in-State  organization  is  an 
organization  that  has  its  primary  place  of  business  in  the  State  in 
which  review  will  be  conducted  (or,  which  is  owned  by  a  parent  cor- 
poration the  headquarters  of  which  is  located  in  such  State). 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  contracts  scheduled  to  be  renewed  on  or 
after  the  first  day  of  the  eighth  month  to  begin  after  the  date  of  en- 
actment of  this  Act. 

SEC.  4093.  REQUIRING  REASONABLE  NOTICE  AND  OPPORTUNITY  FOR  DIS- 
CUSSION PRIOR  TO  DENIAL  OF  CLAIM. 

(a)  In  General.— Section  115i(a)(3)  of  the  Social  Security  Act  (42 
U.S.C.  1320c-3(aX3))  is  amended  to  read  as  follows: 

'%3)(A)  Subject  to  subparagraph  (B),  whenever  the  organiza- 
tion makes  a  determination  that  any  health  care  services  or 
items  furnished  or  to  be  furnished  to  a  patient  by  any  practi- 
tioner or  provider  are  disapproved,  the  organization  shall 
promptly  notify  such  patient  and  the  agency  or  organization  re- 
sponsible for  the  payment  of  claims  under  title  XVIII  of  this 
Act  of  such  determination. 

'YB)  The  notification  under  subparagraph  (A)  shall  not  occur 
until  20  days  after  the  date  that  the  organization  has — 

'Yi)  made  a  preliminary  notification  to  such  practitioner 
or  provider  of  such  proposed  determination,  and 

Xii)  provided  such  practitioner  or  provider  an  opportuni- 
ty for  discussion  and  review  of  the  proposed  determination. 
The  discussion  and  review  conducted  under  subparagraph  (BXii) 
shall  not  affect  the  rights  of  a  practitioner  or  provider  to  a  formal 
reconsideration  of  a  determination  under  this  part  (as  provided 
under  section  1155). 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  determinations  made  on  or  after  April  1, 
1988. 

SEC.  4094.  PEER  REVIEW  NORMS  AND  EDUCA  TION. 

(a)  Standards  Applied  by  PROs. — Section  1154(aX6)  of  the 
Social  Security  Act  (42  U.S.C.  132(k-3(aX6))  is  amended  by  adding 
after  and  below  subparagraph  (B)  thereof  the  following: 

'As  a  component  of  the  norms  described  in  clause  (i)  or  (ii),  the 
organization  shall  take  into  account  the  special  problems  asso- 
ciated with  delivering  care  in  remote  rural  areas,  the  availabil- 
ity of  service  alternatives  to  inpatient  hospitalization,  and  other 
appropriate  factors  (such  as  the  distance  from  a  patient's  resi- 
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dence  to  the  site  of  care,  family  support,  availability  of  proxi- 
mate alternative  sites  of  care,  and  the  patient's  ability  to  carry 
out  necessary  or  prescribed  self-care  regimens)  that  could  ad- 
versely affect  the  safety  or  effectiveness  of  treatment  provided 
on  an  outpatient  basis.  \ 

(b)  On-Site  Review.— Section  115Ma)  of  such  Act  (i2  U.S.C. 
1320c-3(a))  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 

(15)  During  each  year  of  the  contract  entered  into  under  sec- 
tion 1153(b),  the  organization  shall  perform  significant  on-site 
review  activities,  including  on-site  review  at  at  least  20  percent 
of  the  rural  hospitals  in  the  organization 's  area. 

(c)  Reports  to  Providers  and  Educational  Activities.— 

(IXA)  Section  im(aX6)  such  Act  (42  U.S.C.  1320c-3(aX6))  is 
amended — 

(i)  by  redesignating  subparagraphs  (A)  and  (B)  as  clauses 
(i)  and  (ii),  respectively, 

(ii)  by  inserting  ''(A)'' after  and 
(Hi)  by  adding  at  the  end  the  following: 

"(B)  The  organization  shall — 

'W  offer  to  provide,  several  times  each  year,  for  a  physi- 
cian representing  the  organization  to  meet  (at  a  hospital  or 
at  a  regional  meeting)  with  medical  and  administrative 
staff  of  each  hospital  (the  services  of  which  are  reviewed  by 
the  organization)  respecting  the  organization's  review  of  the 
hospital's  services  for  which  payment  may  be  made  under 
title  XVIII,  and 

"(ii)  publish  (not  less  often  than  annually)  and  distribute 
to  providers  and  practitioners  whose  services  are  subject  to 
review  a  report  that  describes  the  organization's  findings 
with  respect  to  the  types  of  cases  in  which  the  organization 
has  frequently  determined  that  (I)  inappropriate  or  unneces- 
sary care  has  been  provided,  (II)  services  were  rendered  in 
an  inappropriate  setting,  or  (III)  services  did  not  meet  pro- 
fessionally recognized  standards  of  health  care. ". 
(B)  The  amendments  made  by  subparagraph  (A)  shall  apply 

to  contracts  under  part  B  of  title  XI  of  the  Social  Security  Act 

entered  into  or  renewed  more  than  6  months  after  the  date  of 

the  enactment  of  this  Act. 
(2XA)  Section  1154(aX4XB)  of  the  Social  Security  Act  (i2 

U.S.C.  1320c-3(aXkXB))  is  amended— 

(i)  by  inserting  before  the  period  at  the  end  of  the  first 
sentence  the  following:  "and  whether  individuals  enrolled 
with  an  eligible  organization  have  adequate  access  to 
health  care  services  provided  by  or  through  such  organiza- 
tion (as  determined,  in  part,  by  a  survey  of  individuals  en- 
rolled with  the  organization  who  have  not  yet  used  the  or- 
ganization to  receive  such  services).  The  contract  of  each  or- 
ganization shall  also  provide  that  with  respect  to  health 
care  provided  by  a  health  maintenance  organization  or 
competitive  medical  plan  under  section  1876,  the  organiza- 
tion shall  maintain  a  beneficiary  outreach  program  de- 
signed to  apprise  individuals  receiving  care  under  such  sec- 
tion of  the  role  of  the  peer  review  system,  of  the  rights  of 
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the  individual  under  such  system,  and  of  the  method  and 
purposes  for  contacting  the  organization  and 

(ii)  by  striking  ''previous  sentence"  and  inserting  ''previ- 
ous two  sentences''. 

(B)  Section  im(aX7XA)  of  such  Act  (42  U.S.C.  1220c- 
3(aX7KA))  is  amended— 

(i)  by  inserting  "(iy  after  "(Ar\ 

(ii)  by  striking  the  semicolon  and  inserting  ";  and'\  and 
(Hi)  by  adding  at  the  end  thereof  the  following  new 

clause: 

"(ii)  in  the  case  of  psychiatric  and  physical  rehabilitation 
services,  make  arrangements  to  ensure  that  (to  the  extent 
possible)  initial  review  of  such  services  be  made  by  a  physi- 
cian who  is  trained  in  psychiatry  or  physical  rehabilitation 
(as  appropriate). 

(C)  The  amendments  made  by  this  paragraph  shall  apply 
with  respect  to  contracts  entered  into  or  renewed  on  or  after  the 
date  of  enactment  of  this  Act. 

(d)  Peer  Review  Emphasis  on  Educational  Activities.  — 

(1)  Section  1153(c)  of  such  Act  (i2  U.S.C.  1320c-2(c))  is  amend- 
ed by  adding  after  and  below  paragraph  (8)  the  following:  "In 
evaluating  the  performance  of  utilization  and  quality  control 
peer  review  organizations  under  contracts  under  this  part,  the 
Secretary  shall  place  emphasis  on  the  performance  of  such  orga- 
nizations in  educating  providers  and  practitioners  (particularly 
those  in  rural  areas)  concerning  the  review  process  and  criteria 
being  applied  by  the  organization.  ". 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  to  con- 
tracts under  part  B  of  title  XI  of  the  Social  Security  Act  as  of 
January  1,  1988. 

(e)  Telecommunications  Demonstration  Projects. — The  Secre- 
tary of  Health  and  Human  Services  shall  enter  into  agreements 
with  entities  submitting  applications  under  this  subsection  (in  such 
form  as  the  Secretary  may  provide)  to  establish  demonstration 
projects  to  examine  the  feasability  of  requiring  instruction  and  over- 
sight of  rural  physicians,  in  lieu  of  imposing  sanctions,  through  use 
of  video  communication  between  rural  hospitals  and  teaching  hospi- 
tals under  this  title.  Under  such  demonstration  projects,  the  Secre- 
tary may  provide  for  payments  to  physicians  consulted  via  video 
communication  systems.  No  funds  may  be  expended  under  the  dem- 
onstration projects  for  the  acquisition  of  capital  items  including 
computer  hardware. 

SEC.  4095.  PREEXCLUSION  HEARINGS. 

(a)  In  General. — Section  1156(b)  of  the  Social  Security  Act  (1^2 
U.S.C.  1320c-5(b))  is  amended  by  adding  at  the  end  the  following 
new  paragraph: 

"(5)  Before  the  Secretary  may  effect  an  exclusion  under  paragraph 
(2)  in  the  case  of  a  provider  or  practitioner  located  in  a  rural  health 
manpower  shortage  area  (HMSA)  or  in  a  county  with  a  population 
of  less  than  70,000,  the  provider  or  practitioner  adversely  affected  by 
the  determination  is  entitled  to  a  hearing  before  an  administrative 
law  judge  (described  in  section  205(b))  respecting  whether  the  pro- 
vider or  practitioner  should  be  able  to  continue  furnishing  services 
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to  individuals  entitled  to  benefits  under  this  Act,  pending  comple- 
tion of  the  administrative  review  procedure  under  paragraph  (4).  If 
the  judge  does  not  determine,  by  a  preponderance  of  the  evidence, 
that  the  provider  or  practitioner  will  pose  a  serious  risk  to  such  in- 
dividuals if  permitted  to  continue  furnishing  such  services,  the  Sec- 
retary shall  not  effect  the  exclusion  under  paragraph  (2)  until  the 
provider  or  practitioner  has  been  provided  reasonable  notice  and  op- 
portunity for  an  administrative  hearing  thereon  under  paragraph 

av\ 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  determinations  made  by  the  Secretary  of  Health  and 
Human  Services  under  section  1156(b)  of  the  Social  Security  Act  on 
or  after  the  date  of  the  enactment  of  this  Act. 

(c)  Transition  for  Current  Cases. — In  the  case  of  a  practitioner 
or  person — 

(1)  for  whom  a  notice  of  determination  under  section  1156(b) 
of  the  Social  Security  Act  has  been  provided  within  865  days 
before  the  date  of  the  enactment  of  this  Act, 

(2)  who  has  not  exhausted  the  administrative  remedies  avail- 
able under  section  1156(bXi)  of  such  Act  for  review  of  the  deter- 
mination, and 

(3)  who  requests,  within  90  days  after  the  date  of  the  enact- 
ment of  this  Act,  a  hearing  established  under  this  subsection, 

the  Secretary  of  Health  and  Human  Services  shall  provide  for  a 
hearing  described  in  section  1156(bX5)  of  the  Social  Security  Act  (as 
amended  by  subsection  (a)  of  this  section). 

(d)  Redeterminations  in  Certain  Cases. — If,  in  hearing  under 
subsection  (c),  the  judge  does  not  determine,  by  a  preponderance  of 
the  evidence,  that  the  provider  or  practitioner  will  pose  a  serious 
risk  to  individuals  entitled  to  benefits  under  title  XVIII  of  the 
Social  Security  Act  if  permitted  to  continue  or  resume  furnishing 
such  services,  the  Secretary  shall  not  effect  the  exclusion  (or  shall 
suspend  the  exclusion,  if  previously  effected)  under  paragraph  (2)  of 
section  1156(b)  of  such  Act  until  the  provider  or  practitioner  has 
been  provided  an  administrative  hearing  thereon  under  paragraph 
(4)  of  such  section,  notwithstanding  any  failure  by  the  provider  or 
practitioner  to  request  the  hearing  on  a  timely  basis. 

(e)  Report  on  Improvements  in  Procedures  for  Imposing 
Sanctions. — Not  later  than  one  year  after  the  date  of  enactment  of 
this  Act,  the  Secretary  of  Health  and  Human  Services  shall  report 
to  Congress  on  the  improved  procedures  for  imposing  sanctions 
against  a  practitioner  or  person  under  section  1156  of  the  Social  Se- 
curity Act  established  through  agreement  by  the  Health  Care  Fi- 
nancing Administration,  the  American  Association  of  Retired  Per- 
sons, the  American  Medical  Association,  and  the  Office  of  the  In- 
spector General  in  the  Department  of  Health  and  Human  Services. 
The  report  shall  set  forth  such  improved  procedures,  describe  the  re- 
sponse of  physicians  and  providers  to  the  procedures,  assess  whether 
the  procedures  effect  an  appropriate  balance  between  procedural 
fairness  and  the  need  for  ensuring  quality  medical  care,  comment 
on  the  alternative  provider-patient  notification  procedure  contained 
in  the  agreement,  and  recommend  whether  such  procedures  should 
apply  to  institutional  providers  of  health  care  services. 
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SEC.  4096.  LIMITATION  OF  BENEFICIARY  LIABILITY  FOR  SERVICES  DISAL- 
LOWED BY  PEER  REVIEW  ORGANIZATIONS. 

(a)  Part  B  Services.— 

(1)  Section  18Jf2  of  the  Social  Security  Act  (42  U.S.C  1395u)  is 
amended — 

(A)  in  subsection  (bXSXii),  by  inserting  ''(and  to  refund 
amounts  already  collected^  after  ''agrees  not  to  charge'', 
and  by  striking  "and  (liy  and  inserting  ",  (II)  the  physi- 
cian or  other  person  furnishing  such  service  agrees  not  to 
charge  (and  to  refund  amounts  already  collected)  for  serv- 
ices for  which  payment  under  this  title  is  denied  under  sec- 
tion 1154(aX2)  by  reason  of  a  determination  under  section 
im(aXlXB),  and  (III)') 

(B)  in  subsection  (IXlXAXiii),  by  inserting  "(I)"  after 
"(Hi)"  and  by  inserting  before  the  comma  the  following:  "or 
(II)  payment  under  this  title  for  such  services  is  denied 
under  section  1154(aX2)  by  reason  of  a  determination  under 
section  llSMaXlXB)')  and 

(C)  in  subsection  (IX IXC),  by  inserting  "in  the  case  de- 
scribed in  subparagraph  (AXiiiXI)''  after  "to  an  individ- 
ual". 

(2)  Section  187(Xf)  of  such  Act  (42  U.S.C.  1395gg(f))  is  amend- 
ed by  striking  "that  the  reasonable  charge  is  the  full  charge  for 
the  services"  each  place  it  appears  and  inserting  "to  the  terms 
specified  in  subclauses  (I)  and  (II)  of  section  1842(bXSXBXii) 
with  respect  to  the  services  ". 

(b)  INDEMNIFICATION.— Section  1879(b)  of  such  Act  (42  U.S.C 
1395pp(b))  is  amended — 

(1)  in  the  first  sentence,  by  striking  ",  subject  to  the  deducti- 
ble and  coinsurance  provisions  of  this  title,  and 

(2)  by  adding  at  the  end  the  following:  "No  item  or  service  for 
which  an  individual  is  indemnified  under  this  subsection  shall 
be  taken  into  account  in  applying  any  limitation  on  the  amount 
of  items  and  services  for  which  payment  may  be  made  to  or  on 
behalf  of  the  individual  under  this  title. 

(c)  Patient  Liability  for  Hospital  Charges  During  Appeal  of 
Discharge  Notice. — 

(1)  Section  1154(eX2)  of  such  Act  (42  U.S.C.  1320c'3(e)(2))  is 
amended  by  adding  at  the  end  thereof  the  following:  "If  the 
hospital  requests  such  a  review,  it  shall  also  notify  the  patient 
that  the  review  has  been  requested. 

(2)  Sections  1154(eX3XAXi)  (42  U.S.C.  1320c-3(eX3XAXi))  and 
1154(eX3XB)  (42  U.S.C.  1320c-3(eX3XB))  of  such  Act  are  each 
amended  by  inserting  "or  (2)"  after  "paragraph  (1)". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  services  furnished  on  or  after  January  1,  1988. 

SEC.  4097.  SEPARATE  FUNDING  LEVELS 

(a)  Aggregate  Funding.— Section  1866(aXlXFXiXIII)  of  the  Social 
Security  Act  (42  U.S.C.  1395cc(aXlXFXiXIII))  is  amended— 

(1)  by  striking  "1986'' and  inserting  "1988')  and 

(2)  inserting  "and  for  any  direct  or  administrative  costs  in- 
curred as  a  result  of  review  functions  added  with  respect  to  a 
subsequent  fiscal  year"  after  "inflation  ". 
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(h)  Payment.— Section  1866(aX4XCXii)  of  such  Act  (42  U.S.C. 
1395cc(aX4XCXii))  is  amended  to  read  as  follows: 

"(ii)  shall  not  be  less  in  the  aggregate  for  a  fiscal  year — 

"(I)  in  the  case  of  hospitals,  than  the  amount  specified  in 
paragraph  (IXFXiXIW,  and 

"(W  in  the  case  of  facilities  and  agencies,  than  the 
amounts  the  Secretary  determines  to  be  sufficient  to  cover 
the  costs  of  such  organizations '  conducting  the  activities  de- 
scribed in  subparagraph  (A)  with  respect  to  such  facilities 
or  agencies  under  part  B  of  title  XL  ". 
(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  fiscal  years  beginning  on  or  after  October  1, 
1988. 

Subtitle  B — Medicaid 
PART  1— ELIGIBILITY  AND  BENEFITS 

SEC.  4101.  MEDICAID  BENEFITS  FOR  POOR  CHILDREN  AND  PREGNANT 
WOMEN. 

(a)  Medicaid  Optional  Coverage  for  Additional  Low-Income 
Pregnant  Women  and  Children.^ 

(1)  Section  1902a)  of  the  Social  Security  Act  H2  U.S.C. 
1396aG))  is  amended — 

(A)  in  paragraph  (2) — 

(i)  by  striking  **(2)  For  purposes  of  paragraph  (V" 
and  inserting  *'(2XAJ  For  purposes  of  paragraph  (1) 
with  respect  to  individuals  described  in  subparagraph 
(A)  or  (B)  of  that  paragraph 

(ii)  by  striking  ''100  percent''  and  inserting  "185  per- 
cent*', and 

(Hi)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(B)  If  a  State  elects,  under  subsection  (aXlOXAXiiXIX),  to  cover 
individuals  not  described  in  subparagraph  (A)  or  (B)  of  paragraph 
(1),  for  purposes  of  that  paragraph  and  with  respect  to  individuals 
not  described  in  such  subparagraphs  the  State  shall  establish  an 
income  level  which  is  a  percentage  (not  more  than  100  percent,  or,  if 
less,  the  percentage  established  under  subparagraph  (A))  of  the 
income  official  poverty  line  described  in  subparagraph  (A). ";  and 

(B)  in  paragraph  (3)(D),  by  inserting  ''appropriate"  after 
"applied  is  the". 

(2)  Section  1902(eXV  of  such  Act  (42  U.S.C.  lS96a(eXV)  is 
amended  by  adding  at  the  end  the  following  new  sentence: 
"During  the  period  in  which  a  child  is  deemed  under  the  pre- 
ceding sentence  to  be  eligible  for  medical  assistance,  the  medi- 
cal assistance  eligibility  identification  number  of  the  mother 
shall  also  serve  as  the  identification  number  of  the  child,  and 
all  claims  shall  be  submitted  and  paid  under  such  number 
(unless  the  State  issues  a  separate  identification  number  for  the 
child  before  such  period  expires)  ". 

(3)  The  amendments  made  by  this  subsection  shall  apply  to 
medical  assistance  furnished  on  or  after  July  1,  1988. 
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(b)  Allowing  Accelerated  Coverage  of  Children  up  to  Age 
5.— 

(1)  Section  1902aXl)  of  such  Act  (i2  U.S.C  lS96aaXl))  is 
amended — 

(A)  by  inserting  ^'and"  at  the  end  of  subparagraph  (B), 
and 

(B)  by  striking  subparagraphs  (C)  through  (F)  and  insert- 
ing the  following: 

*YCJ  children  bom  after  September  SO,  1983,  and  who  have  at- 
tained one  year  of  age  but  have  not  attained  2,  3,  4,  or  5  years 
of  age  (as  selected  by  the  State), 

(fXA)  Section  1902(1)  of  such  Act  is  further  amended — 

(i)  in  paragraph  (3XC),  by  striking  '\  (C),  (D),  (E),  or  (F)" 
and  inserting  "or  (C)",  and 

(ii)  in  paragraph  (4XBXii),  by  striking     (D),  (E),  or  (F)'\ 

(B)  Section  1902(eX7)  of  such  Act  (42  U.S.C  1396a(eX7))  is 
amended  by  striking  (C),  (D),  (E),  or  (F)"  and  inserting  ''or 
(C)'\ 

(C)  Section  9401(fX2)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986  is  amended  by  striking  "(A)''  after  'W  and  by 
striking  subparagraphs  (B)  through  (D). 

(3)  The  amendments  made  by  this  subsection  shall  apply  with 
respect  to  medical  assistance  furnished  on  or  after  July  1,  1988. 

(c)  Coverage  of  Children  up  to  Age  8.— 

(1)  Section  1905(nX2)  of  such  Act  (42  U.S.C  1396d(nX2))  is 
amended  by  striking  "is  under  5  years  of  age*'  and  inserting 
"has  not  attained  the  age  of  7  (or  any  age  designated  by  the 
State  that  exceeds  7  but  does  not  exceed  8)\ 

(2)  Section  1902(IX1XC)  of  such  Act,  as  amended  by  subsection 
(bXlXB),  is  further  amended  by  striking  "or  5  years''  and  insert- 
ing "5,  6,  7,  or  8  years". 

(3XA)  The  amendments  made  by  this  subsection  shall  apply  to 
medical  assistance  furnished  on  or  after  October  1,  1988. 

(B)  For  purposes  of  section  1905(nX2)  of  the  Social  Security 
Act  (as  amended  by  subsection  (a))  for  medical  assistance  fur- 
nished during  fiscal  year  1989,  any  reference  to  "age  of  7"  is 
deemed  to  be  a  reference  to  "age  of  6'\ 

(d)  Premium. — 

(1)  Section  1916  of  the  Social  Security  Act  (42  U.S.C  1396o)  is 
amended — 

(A)  in  subsection  (aXD,  by  inserting  "(except  for  a  premi- 
um imposed  under  subsection  (c))"  before  the  semicolon; 

(B)  by  redesignating  subsections  (c)  and  (d)  as  subsections 
(d)  and  (e),  respectively;  and 

(C)  by  inserting  after  subsection  (b)  the  following  new 
subsection: 

"(cXl)  The  State  plan  of  a  State  may  at  the  option  of  the  State 
provide  for  imposing  a  monthly  premium  (in  an  amount  that  does 
not  exceed  the  limit  established  under  paragraph  (2))  with  respect  to 
an  individual  described  in  subparagraph  (A)  or  (B)  of  section 
1902(1X1)  who  is  receiving  medical  assistance  on  the  basis  of  section 
1902(aX10XA)(iiXIX)  and  whose  family  income  (as  determined  in  ac- 
cordance with  the  methodology  specified  in  section  1902(1X3))  equals 
or  exceeds  150  percent  of  the  nonfarm  income  official  poverty  line 
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(as  defined  by  the  Office  of  Management  and  Budget,  and  revised 
annually  in  accordance  with  section  673(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981)  applicable  to  a  family  of  the  size  in- 
volved. 

''(2)  In  no  case  may  the  amount  of  any  premium  imposed  under 
paragraph  ^1)  exceed  10  percent  of  the  amount  by  which  the  family 
income  (less  expenses  for  the  care  of  a  dependent  child)  of  an  indi- 
vidual exceeds  150  percent  of  the  line  described  in  paragraph  (1). 

''(3)  A  State  shall  not  require  prepayment  of  a  premium  imposed 
pursuant  to  paragraph  (1)  and  shall  not  terminate  eligibility  of  an 
individual  for  medical  assistance  under  this  title  on  the  basis  of 
failure  to  pay  any  such  premium  until  such  failure  continues  for  a 
period  of  not  less  than  60  days.  The  State  may  waive  payment  of 
any  such  premium  in  any  case  where  the  State  determines  that  re- 
quiring such  payment  would  create  an  undue  hardship. 

A  State  may  permit  State  or  local  funds  available  under 
other  programs  to  be  used  for  payment  of  a  premium  imposed  under 
paragraph  (1).  Payment  of  a  premium  with  such  funds  shall  not  be 
counted  as  income  to  the  individual  with  respect  to  whom  such  pay- 
ment is  made. 

(2)  The  amendments  made  by  paragraph  (1)  shall  become  ef- 
fective on  July  1,  1988. 
(e)  Miscellaneous  Provisions  Relating  to  Services  for  Preg- 
nant Women  AND  Children. — 

(1)  Section  1902(aX10)  of  such  Act  (42  U.S.C.  1396a(aX10))  is 
amended,  in  subdivision  (VII)  of  the  matter  following  subpara- 
graph (E),  by  striking  ''and  postpartum  "  and  inserting  ''postpar- 
tum, and  family  planning''. 

(2)  Section  1902(e)(5)  of  such  Act  (42  U.S.C.  1396a(e)(5))  is 
amended  by  striking  "until  the  end  of  the  60-day  period  begin- 
ning on  the  last  day  of  her  pregnancy''  and  inserting  "through 
the  end  of  the  month  in  which  the  60-day  period  (beginning  on 
the  last  day  of  her  pregnancy)  ends". 

(3)  Section  1902a)(3)(E)  of  such  Act  (42  U.S.C.  1396aa)(3)(E))  is 
amended  by  inserting  after  "title  IV"  the  following:  "(except  to 
the  extent  such  methodology  is  inconsistent  with  clause  (D)  of 
subsection  (a)(17))". 

(4)  Section  1902a)(4)(A)  of  such  Act  (42  U.S.C.  1396aa)(4XA))  is 
amended  by  striking  "April  17,  1986"  and  inserting  "July  1, 
1987". 

(5)  Section  1902a)(4)  of  such  Act  (42  U.S.C.  1396a(l)(4))  is 
amended  by  adding  at  the  end  the  following  new  subparagraph: 

"(C)  A  State  plan  may  not  provide,  in  its  election  of  the  option  of 
furnishing  medical  assistance  to  individuals  described  in  paragraph 
(1),  that  such  individuals  must  apply  for  benefits  under  part  A  of 
title  IV  as  a  condition  of  applying  for,  or  receiving,  medical  assist- 
ance under  this  title. ". 

(6XA)  The  amendment  made  by  paragraphs  (1)  shall  become 
effective  on  the  date  of  enactment  of  this  Act. 

(B)  The  amendments  made  by  paragraphs  (2)  and  (3)  shall  be 
effective  as  if  they  had  been  included  in  the  enactment  of  the 
Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985. 

(C)  The  amendment  made  by  paragraph  (4)  shall  apply  to 
elections  made  on  or  after  the  enactment  of  this  Act. 
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(D)  The  amendment  made  by  paragraph  (5)  shall  apply  as  if 
included  in  the  enactment  of  section  9401  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986, 

SEC.  4102.  HOME  AND  COMMUNITY-BASED  SERVICES  FOR  THE  ELDERLY, 
(a)  In  General. — 

(1)  Section  1915  of  the  Social  Security  Act  (42  U.S.C.  1396n)  is 
amended — 

(A)  by  transferring  subsection  (d)  to  the  end  of  such  sec- 
tion and  redesignating  it  as  subsection  (h),  and 

(B)  by  inserting  after  subsection  (c)  the  following  new  sub- 
section: 

''(d)(1)  Subject  to  paragraph  (2),  the  Secretary  shall  grant  a  waiver 
to  provide  that  a  State  plan  approved  under  this  title  shall  include 
as  'medical  assistance'  under  such  plan  payment  for  part  or  all  of 
the  cost  of  home  or  community-based  services  (other  than  room  and 
board)  which  are  provided  pursuant  to  a  written  plan  of  care  to  in- 
dividuals 65  years  of  age  or  older  with  respect  to  whom  there  has 
been  a  determination  that  but  for  the  provision  of  such  services  the 
individuals  would  be  likely  to  require  the  level  of  care  provided  in  a 
skilled  nursing  facility  or  intermediate  care  facility  the  cost  of 
which  could  be  reimbursed  under  the  State  plan. 

"(2)  A  waiver  shall  not  be  granted  under  this  subsection  unless 
the  State  provides  assurances  satisfactory  to  the  Secretary  that — 

"(A)  necessary  safeguards  (including  adequate  standards  for 
provider  participation)  have  been  taken  to  protect  the  health 
and  welfare  of  individuals  provided  services  under  the  waiver 
and  to  assure  financial  accountability  for  funds  expended  with 
respect  to  such  services; 

"(B)  with  respect  to  individuals  65  years  of  age  or  older 
who — 

"(i)  are  entitled  to  medical  assistance  for  skilled  nursing 
or  intermediate  care  facility  services  under  the  State  plan, 
"(ii)  may  require  such  services,  and 

"(Hi)  may  be  eligible  for  such  home  or  community-based 
services  under  such  waiver, 
the  State  will  provide  for  an  evaluation  of  the  need  for  such 
skilled  nursing  facility  or  intermediate  care  facility  services; 
and 

"(C)  such  individuals  who  are  determined  to  be  likely  to  re- 
quire the  level  of  care  provided  in  a  skilled  nursing  facility  or 
intermediate  care  facility  are  informed  of  the  feasible  alterna- 
tives to  the  provision  of  skilled  nursing  facility  or  intermediate 
care  facility  services,  which  such  individuals  may  choose  if 
available  under  the  waiver. 
Each  State  with  a  waiver  under  this  subsection  shall  provide  to  the 
Secretary  annually,  consistent  with  a  reasonable  data  collection 
plan  designed  by  the  Secretary,  information  on  the  impact  of  the 
waiver  granted  under  this  subsection  on  the  type  and  amount  of 
medical  assistance  provided  under  the  State  plan  and  on  the  health 
and  welfare  of  recipients. 

"(3)  A  waiver  granted  under  this  subsection  may  include  a  waiver 
of  the  requirements  of  section  1902(aXl)  (relating  to  statewideness), 
section   1902(aX10XB)  (relating   to   comparability),    and  section 
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1902(aX10XCXiXIW  (relating  to  income  and  resource  rules  applicable 
in  the  community).  Subject  to  a  termination  by  the  State  (with 
notice  to  the  Secretary)  at  any  time,  a  waiver  under  this  subsection 
shall  be  for  an  initial  term  of  3  years  and,  upon  the  request  of  a 
State,  shall  be  extended  for  additional  5-year  periods  unless  the  Sec- 
retary determines  that  for  the  previous  waiver  period  the  assurances 
provided  under  paragraph  (2)  have  not  been  met.  A  waiver  may  pro- 
vide, with  respect  to  post-eligibility  treatment  of  income  of  all  indi- 
viduals receiving  services  under  the  waiver,  that  the  maximum 
amount  of  the  individual's  income  which  may  be  disregarded  for 
any  month  is  equal  to  the  amount  that  may  be  allowed  for  that  pur- 
pose under  a  waiver  under  subsection  (c). 

^  waiver  under  this  subsection  may,  consistent  with  para- 
graph (2),  provide  medical  assistance  to  individuals  for  case  man- 
agement services,  homemaker/home  health  aide  services  and  person- 
al care  services,  adult  day  health  services,  respite  care,  and  other 
medical  and  social  services  that  can  contribute  to  the  health  and 
well-being  of  individuals  and  their  ability  to  reside  in  a  community- 
based  care  setting. 

''(5XA)  In  the  case  of  a  State  having  a  waiver  approved  under  this 
subsection,  notwithstanding  any  other  provision  of  section  1903  to 
the  contrary,  the  total  amount  expended  by  the  State  for  medical  as- 
sistance with  respect  to  skilled  nursing  facility  services,  intermedi- 
ate care  facility  services,  and  home  and  community-based  services 
under  the  State  plan  for  individuals  65  years  of  age  or  older  during 
a  waiver  year  under  this  subsection  may  not  exceed  the  projected 
amount  determined  under  subparagraph  (B). 

*YB)  For  purposes  of  subparagraph  (A),  the  projected  amount 
under  this  subparagraph  is  the  sum  of  the  following: 

"(i)  The  aggregate  amount  of  the  State's  medical  assistance 
under  this  title  for  skilled  nursing  facility  services  and  interme- 
diate care  facility  services  furnished  to  individuals  who  have 
attained  the  age  of  65  for  the  base  year  increased  by  a  percent- 
age which  is  equal  to  the  lesser  of  7 percent  times  the  number  of 
years  beginning  after  the  base  year  and  ending  before  the 
waiver  year  involved  or  the  sum  of— 

*YI)  the  percentage  increase  (based  on  an  appropriate 
market-basket  index  representing  the  costs  of  elements  of 
such  services)  between  the  base  year  and  the  waiver  year  in- 
volved, plus 

"(W  the  percentage  increase  between  the  base  year  and 
the  waiver  year  involved  in  the  number  of  residents  in  the 
State  who  have  attained  the  age  of  65,  plus 

"(III)  2  percent  for  each  year  beginning  after  the  base 
year  and  ending  before  the  waiver  year, 
"(ii)  The  aggregate  amount  of  the  State's  medical  assistance 
under  this  title  for  home  and  community-based  services  for  in- 
dividuals who  have  attained  the  age  of  65  for  the  base  year  in- 
creased by  a  percentage  which  is  equal  to  the  lesser  of  7  percent 
times  the  number  of  years  beginning  after  the  base  year  and 
ending  before  the  waiver  year  involved  or  the  sum  of— 

'YD  the  percentage  increase  (based  on  an  appropriate 
market-basket  index  representing  the  costs  of  elements  of 
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such  services)  between  the  base  year  and  the  waiver  year  in- 
volved, plus 

'XW  the  percentage  increase  between  the  base  year  and 
the  waiver  year  involved  in  the  number  of  residents  in  the 
State  who  have  attained  the  age  of  65,  plus 

"(IW  2  percent  for  each  year  beginning  after  the  base 
year  and  ending  before  the  waiver  year. 
"(iiiJ  The  Secretary  shall  develop  and  promulgate  by  regulation 
(by  not  later  than  October  1,  1989) — 

a  method,  based  on  an  index  of  appropriately  weighted 
indicators  of  changes  in  the  wages  and  prices  of  the  mix  of 
goods  and  services  which  comprise  both  skilled  nursing 
facility  services  and  intermediate  care  facility  services  (re- 
gardless of  the  source  of  payment  for  such  services),  for 
projecting  the  percentage  increase  for  purposes  of  clause  (iXV; 

''(II)  a  method,  based  on  an  index  of  appropriately  weight- 
ed indicators  of  changes  in  the  wages  and  prices  of  the  mix  of 
goods  and  services  which  comprise  home-  and  community- 
based  services  (regardless  of  the  source  of  payment  for  such 
services),  for  projecting  the  percentage  increase  for  purposes 
of  clause  (iiXD;  and 

''(III)  a  method  for  projecting,  on  a  State  specific  basis,  the 
percentage  increase  in  the  number  of  residents  in  each  State 
who  are  over  75  years  of  age  for  any  period. 
Effective  on  and  after  the  date  the  Secretary  promulgates  the  regu- 
lation under  clause  (Hi),  any  reference  in  this  subparagraph  to  the 
'lesser  of  7 percent'  shall  be  deemed  to  be  a  reference  to  the  'greater 
of  7  percent  \ 

"(C)  In  this  paragraph: 

"(i)  The  term  'home-  and  community-based  services'  includes 
services  described  in  sections  1905(aX7)  and  1905(aX8),  services 
described  in  subsection  (cX4XB),  services  described  in  paragraph 
(4XB),  personal  care  services,  and  services  furnished  pursuant  to 
a  waiver  under  subsection  (c).  / 
"(iiXD  Subject  to  subclause  (II),  the  term  'base  year'  means 
the  most  recent  year  (ending  before  the  date  of  the  enactment  of 
this  subsection)  for  which  actual  final  expenditures  under  this 
title  have  been  reported  to,  and  accepted  by,  the  Secretary. 

"(II)  For  purposes  of  subparagraph  (C),  in  the  case  of  a  State 
that  does  not  report  expenditures  on  the  basis  of  the  age  catego- 
ries described  in  such  subparagraph  for  a  year  ending  before  the 
date  of  the  enactment  of  this  subsection,  the  term  'base  year' 
means  fiscal  year  1989. 

"(Hi)  The  term  'intermediate  care  facility  services'  does  not  in- 
clude services  furnished  in  an  institution  certified  in  accord- 
ance with  section  1905(d). 
"(6XA)  A  determination  by  the  Secretary  to  deny  a  request  for  a 
waiver  (or  extension  of  waiver)  under  this  subsection  shall  be  sub- 
ject to  review  to  the  extent  provided  under  section  1116(b). 

"(B)  Notwithstanding  any  other  provision  of  this  Act,  if  the  Secre- 
tary denies  a  request  of  the  State  for  an  extension  of  a  waiver  under 
this  subsection,  any  waiver  under  this  subsection  in  effect  on  the 
date  such  request  is  made  shall  remain  m  effect  for  a  period  of  not 
less  than  90  days  after  the  date  on  which  the  Secretary  denies  such 
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request  (or,  if  the  State  seeks  review  of  such  determination  in  ac- 
cordance with  subparagraph  (A),  the  date  on  which  a  final  determi- 
nation is  made  with  respect  to  such  review). 

(2)  The  amendments  made  by  paragraph  (1)  shall  become  ef- 
fective on  January  1,  1988, 

(b)  Conforming  Amendments. — 

(1)  Section  1902(aX10XAXiiXVI)  of  such  Act  (42  U.S.C. 
1396a(aX10XAXiiXVI))  is  amended  by  striking  ''section  1915(cy' 
each  place  it  appears  and  inserting  ''subsection  (c)  or  (d)  of  sec- 
tion 1915'\ 

(2)  Section  1915(h)  of  such  Act,  as  redesignated  by  subsection 
(a),  is  amended  by  striking  "(cX'  and  inserting  in  lieu  thereof 
"(c)or(d)'\ 

(c)  Extension  of  Waiver. — In  the  case  of  a  State  which,  as  of 
December  1,  1987,  has  a  waiver  approved  with  respect  to  elderly 
individuals  under  section  1915(c)  of  the  Social  Security  Act,  which 
waiver  is  scheduled  to  expire  before  July  1,  1988,  if  the  State  notifies 
the  Secretary  of  Health  and  Human  Services  of  the  State's  intention 
to  file  an  application  for  a  waiver  udner  section  191b(d)  of  such  Act 
(as  amended  by  subsection  (a)  of  this  section),  the  Secretary  shall 
extend  approval  of  the  State's  waiver,  under  section  1915(c)  of  such 
Act,  on  the  same  terms  and  conditions  through  September  30,  1988. 

SEC.  4103.  PHYSICIANS' SERVICES  FURNISHED  BY  DENTISTS. 

(a)  Clarifying  Coverage.— Section  1905(a)(5)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1396d(aX5))  is  am.ended  by  inserting  "(A)"  after 
"(hy  and  by  inserting  before  the  semicolon  at  the  end  the  following: 

and  (B)  medical  and  surgical  services  furnished  by  a  dentist  (de- 
scribed in  section  1861(rX2))  to  the  extent  such  services  may  be  per- 
formed under  State  law  either  by  a  doctor  of  medicine  or  by  a  doctor 
of  dental  surgery  or  dental  medicine  and  would  be  described  in  sub- 
paragraph (A)  if  furnished  by  a  physician  (as  defined  in  section 

mKrxvr. 

(b)  Effective  Date. — 

(1)  The  amendment  made  by  subsection  (a)  applies  (except  as 
provided  under  paragraph  (2))  to  payments  under  title  XIX  of 
the  Social  Security  Act  for  calendar  quarters  beginning  on  or 
after  January  1,  1988,  without  regard  to  whether  or  not  final 
regulations  to  carry  out  such  amendment  have  been  promulgat- 
ed by  such  date. 

(2)  In. the  case  of  a  State  plan  for  medical  assistance  under 
title  XIX  of  the  Social  Security  Act  which  the  Secretary  of 
Health  and  Human  Services  determines  requires  State  legisla- 
tion (other  than  legislation  appropriating  funds)  in  order  for 
the  plan  to  meet  the  additional  requirement  imposed  by  the 
amendment  made  by  subsection  (a),  the  State  plan  shall  not  be 
regarded  as  failing  to  comply  with  the  requirements  of  such 
title  solely  on  the  basis  of  its  failure  to  meet  this  additional  re- 
quirement before  the  first  day  of  the  first  calendar  quarter  be- 
ginning after  the  close  of  the  first  regular  session  of  the  State 
legislature  that  begins  after  the  date  of  enactment  of  this  Act. 
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SEC.  4104.  OPTIONAL  MEDICAID  COVERAGE  OF  INDIVIDUALS  IN  CERTAIN 
STATES  RECEIVING  ONLY  OPTIONAL  STATE  SUPPLEMENTARY 
PAYMENTS 

Section  1902(aX10XAXii)  of  the  Social  Security  Act  H2  U.S.C. 
1396a(aX10XAXii))  is  amended— 

(1)  by  striking  ''or"  at  the  end  of  subclause  (IX)  and  inserting 
''or''  at  the  end  of  subclause  (X);  and 

(2)  by  adding  at  the  end  the  following  new  subclause: 

"(XI)  who  receive  only  an  optional  State  supple- 
mentary payment  based  on  need  and  paid  on  a  reg- 
ular basis,  equal  to  the  difference  between  the  indi- 
vidual's countable  income  and  the  income  stand- 
ard used  to  determine  eligibility  for  such  supple- 
mentary payment  (with  countable  income  being  the 
income  remaining  after  deductions  as  established 
by  the  State  pursuant  to  standards  that  are  more 
restrictive  than  the  standards  for  supplementary 
security  income  benefits  under  title  XVI),  which 
are  available  to  all  individuals  in  the  State  (but 
which  may  be  based  on  different  income  standards 
by  political  subdivision  according  to  cost  of  living 
differences),  and  which  are  paid  by  a  State  that 
does  not  have  an  agreement  with  the  Secretary 
under  section  1616  or  1634. 

SEC.  4105.  CLARIFICATION  OF  COVERAGE  OF  CLINIC  SERVICES  FURNISHED 
TO  HOMELESS  OUTSIDE  FACILITY. 

(a)  In  General.— Section  1905(aX9)  of  the  Social  Security  Act  (42 
U.S.C.  1396d(aX9))  is  amended  by  inserting  before  the  semicolon  at 
the  end  the  following:  ",  including  such  services  furnished  outside 
the  clinic  by  clinic  personnel  to  an  eligible  individual  who  does  not 
reside  in  a  permanent  dwelling  or  does  not  have  a  fixed  home  or 
mailing  address  ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  services  furnished  on  or  after  January  1,  1988,  with- 
out regard  to  whether  regulations  to  implement  such  amendment 
are  promulgated  by  such  date. 

SEC.  4106.  MEDICALLY  NEEDY  INCOME  LEVELS  FOR  CERTAIN  2'MEMBER 
COUPLES  IN  CALIFORNIA. 

For  purposes  of  section  1903(fXlXB)  of  the  Social  Security  Act,  for 
payments  made  to  California  on  or  after  July  1,  1983,  in  the  case  of 
a  family  consisting  only  of  two  individuals  both  of  whom  are  adults 
and  at  least  one  of  whom  is  aged,  blind,  or  disabled,  the  "highest 
amount  which  would  ordinarily  be  paid  to  a  family  of  the  same 
size"  under  the  State's  plan  approved  under  part  A  of  title  IV  of 
such  Act  shall,  at  California 's  option,  be  the  amount  determined  by 
the  State  agency  to  be  the  amount  of  the  aid  which  would  ordinari- 
ly be  payable  under  such  plan  to  a  family  which  consists  of  one 
adult  and  two  children  and  which  is  without  any  income  or  re- 
sources. Section  1902(aX10XCXiXIII)  of  the  Social  Secunty  Act  shall 
not  prevent  California  from  establishing  (under  the  previous  sen- 
tence) an  applicable  income  limitation  for  families  described  in  that 
sentence  which  is  greater  than  the  income  limitation  applicable  to 
other  families,  if  California  has  an  applicable  income  limitation 
under  section  1903(f)  of  such  Act  which  is  equal  to  the  maximum 
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applicable  income  limitation  permitted  consistent  with  paragraph 
(IXB)  of  such  section  for  families  other  than  those  described  in  the 
previous  sentence. 

PART  2— OTHER  PROVISIONS 

SEC.  4111.  INCREASING  THE  MAXIMUM  ANNUAL  MEDICAID  PA  YMENTS  THAT 
MAY  BE  MADE  TO  THE  COMMONWEALTHS  AND  TERRITORIES 

(a)  In  General. — Subsection  (c)  of  section  1108  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1308)  is  amended  to  read  as  follows: 

*'(c)  The  total  amount  certified  by  the  Secretary  under  title  XIX 
with  respect  to  a  fiscal  year  for  payment  to — 

Puerto  Rico  shall  not  exceed  (A)  $73400,000  for  fiscal 
year  1988,  (B)  $76,200,000  for  fiscal  year  1989,  and  (C) 
$79,000,000  for  fiscal  year  1990  (and  each  succeeding  fiscal 
year); 

"(2)  the  Virgin  Islands  shall  not  exceed  (A)  $2,430,000  for 
fiscal  year  1988,  (B)  $2,515,000  for  fiscal  year  1989,  and  (C) 
$2,600,000  for  fiscal  year  1990  (and  each  succeeding  fiscal  year); 

'W  Guam  shall  not  exceed  (A)  $2,320,000  for  fiscal  year  1988, 
(B)  $2,410,000  for  fiscal  year  1989,  and  (C)  $2,500,000  for  fiscal 
year  1990  (and  each  succeeding  fiscal  year); 

^\4)  the  Northern  Mariana  Islands  shall  not  exceed  (A) 
$636,700  for  fiscal  year  1988,  (B)  $693,350  for  fiscal  year  1989, 
and  (C)  $750,000  for  fiscal  year  1990  (and  each  succeeding  fiscal 
year);  and 

''(5)  American  Samoa  shall  not  exceed  (A)  $1,330,000  for 
fiscal  year  1988,  (B)  $1,390,000  for  fiscal  year  1989,  and  (C) 
$1,450,000  for  fiscal  year  1990  (and  each  succeeding  fiscal 
year). 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  payments  for  fiscal  years  beginning  with  fiscal  year 
1988. 

SEC.  4112.  ADJUSTMENT  IN  MEDICAID  PA  YMENT  FOR  INPATIENT  HOSPITAL 
SERVICES  FURNISHED  BY  DISPROPORTIONATE  SHARE  HOSPI- 
TALS 

(a)  Implementation  of  Requirement. — 

(1)  A  State's  plan  under  title  XIX  of  the  Social  Security  Act 
shall  not  be  considered  to  meet  the  requirement  of  section 
1902(a)(13XA)  of  such  Act  (insofar  as  it  requires  payments  to 
hospitals  to  take  into  account  the  situation  of  hospitals  which 
serve  a  disproportionate  number  of  low  income  patients  with 
special  needs),  as  of  July  1,  1988,  unless  the  State  has  submitted 
to  the  Secretary  of  Health  and  Human  Services,  by  not  later 
than  such  date,  an  amendment  to  such  plan  that — 

(A)  specifically  defines  the  hospitals  so  described  (and  in- 
cludes in  such  definition  any  disproportionate  share  hospi- 
tal described  in  subsection  (bXD  which  meets  the  require- 
ment of  subsection  (d)),  and 

(B)  provides,  effective  for  inpatient  hospital  services  pro- 
vided not  later  than  July  1,  1988,  for  an  appropriate  in- 
crease in  the  rate  or  amount  of  payment  for  such  services 
provided  by  such  hospitals,  consistent  with  subsection  (c). 
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(2XA)  In  order  to  he  considered  to  have  met  such  requirement 
of  section  1902(aX13XA)  as  of  July  I  1989,  the  State  must 
submit  to  the  Secretary  of  Health  and  Human  Services  by  not 
later  than  such  date,  the  State  plan  amendment  described  in 
paragraph  (1),  consistent  with  subsection  (c). 

(B)  In  order  to  be  considered  to  have  met  such  requirement  of 
section  1902(aX13XA)  as  of  July  1,  1990,  the  State  must  submit 
to  the  Secretary  of  Health  and  Human  Services  by  not  later 
than  such  date,  the  State  plan  amendment  described  in  para- 
graph (1),  consistent  with  subsection  (c). 
The  Secretary  shall,  not  later  than  June  20  of  each  year  in  which 
the  State  is  required  to  submit  an  amendment  under  this  subsec- 
tion, review  each  such  amendment  for  compliance  with  such  re- 
quirement and  by  such  date  shall  approve  or  disapprove  each  such 
amendment  If  the  Secretary  disapproves  such  an  amendment,  the 
State  shall  immediately  submit  a  revised  amendment  which  meets 
such  requirement.  The  requirement  of  this  subsection  may  not  be 
waived  under  section  1915(bX4)  of  the  Social  Security  Act. 
(b)  Hospitals  Deemed  Disproportionate  Share.— 

(1)  For  purposes  of  subsection  (aXD,  a  hospital  which  meets 
the  requirement  of  subsection  (d)  is  deemed  to  be  a  dispropor- 
tionate share  hospital  if— 

(A)  the  hospital's  medicaid  inpatient  utilization  rate  (as 
defined  in  paragraph  (2))  is  at  least  one  standard  deviation 
above  the  mean  medicaid  inpatient  utilization  rate  for  hos- 
pitals receiving  medicaid  payments  in  the  State;  or 

(B)  the  hospital's  low-income  utilization  rate  (as  defined 
in  paragraph  (3))  exceeds  25  percent. 

(2)  For  purposes  of  paragraph  (IXA),  the  term  ''medicaid  inpa- 
tient utilization  rate''  means,  for  a  hospital,  a  fraction  (ex- 
pressed as  a  percentage),  the  numerator  of  which  is  the  hospi- 
tal's number  of  inpatient  days  attributable  to  patients  who  (for 
such  days)  were  eligible  for  medical  assistance  under  the  State 
plan  approved  under  title  XIX  of  the  Social  Security  Act  in  a 
period,  and  the  denominator  of  which  is  the  total  number  of 
the  hospital's  inpatient  days  in  that  period. 

(3)  For  purposes  of  paragraph  (IXB),  the  term  ''low-income 
utilization  rate"  means,  for  a  hospital,  the  sum  of— 

(A)  the  fraction  (expressed  as  a  percentage) — 

(i)  the  numerator  of  which  is  the  sum  (for  a  period) 
of  (I)  the  total  revenues  paid  the  hospital  for  patient 
services  under  a  State  plan  under  title  XIX  of  the 
Social  Security  Act  and  (II)  the  amount  of  the  cash 
subsidies  for  patient  services  received  directly  from 
State  and  local  governments,  and 

(ii)  the  denominator  of  which  is  the  total  amount  of 
revenues  of  the  hospital  for  patient  services  (including 
the  amount  of  such  cash  subsidies)  in  the  period;  and 

(B)  a  fraction  (expressed  as  a  percentage) — 

(i)  the  numerator  of  which  is  the  total  amount  of  the 
hospital's  charges  for  inpatient  hospital  services  which 
are  attributable  to  charity  care  in  a  period,  and 
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(ii)  the  denominator  of  which  is  the  total  amount  of 
the  hospital's  charges  for  inpatient  hospital  services  in 
the  hospital  in  the  period. 
The  numerator  under  subparagraph  (BXi)  shall  not  include  con- 
tractual allowances  and  discounts  (other  than  for  indigent  pa- 
tients not  eligible  for  medical  assistance  under  a  State  plan  ap- 
proved under  title  XIX  of  the  Social  Security  Act). 

(c)  Payment  Adjustment.— In  order  to  be  consistent  with  this 
subsection,  a  payment  adjustment  for  a  disproportionate  share  hos- 
pital must  either — 

(1)  be  in  an  amount  equal  to  the  product  of  (A)  the  amount 
paid  under  the  State  plan  to  the  hospital  for  operating  costs  for 
inpatient  hospital  services  (of  the  kind  described  in  section 
1886(aX4)X  and  (B)  the  hospital's  disproportionate  share  adjust- 
ment percentage  (established  under  section  1886(dX5XFXiv));  or 

(2)  provide  for  a  minimum  specified  additional  payment 
amount  (or  increased  percentage  payment)  and  for  an  increase 
in  such  a  payment  amount  (or  percentage  payment)  in  propor- 
tion to  the  percentage  by  which  the  hospital's  medicaid  utiliza- 
tion rate  (as  defined  in  subsection  (bX2))  exceeds  one  standard 
deviation  above  the  mean  medicaid  inpatient  utilization  rate 
for  hospitals  receiving  medicaid  payments  in  the  State; 

except  that,  for  purposes  of  paragraphs  (2XA)  and  (2)(B),  the  pay- 
ment adjustment  for  a  disproportionate  share  hospital  is  consistent 
with  this  subsection  if  the  appropriate  increase  in  the  rate  or 
amount  of  payment  is  equal  to  one-third  of  the  increase  otherwise 
applicable  under  subsection  (c)  (in  the  case  of  paragraph  (2)(A))  and 
two-thirds  of  such  increase  (in  the  case  of  paragraph  (2XB)). 

(d)  Requirement  To  Qualify  as  Disproportionate  Share  Hos- 
pital.— 

(1)  Except  as  provided  in  paragraph  (2),  no  hospital  may  be 
defined  or  deemed  as  a  disproportionate  share  hospital  under  a 
State  plan  under  title  XIX  of  the  Social  Security  Act  or  under 
subsection  (b)  of  this  section  unless  the  hospital  has  at  least  2 
obstetricians  who  have  staff  privileges  at  the  hospital  and  who 
have  agreed  to  provide  obstetric  services  to  individuals  who  are 
entitled  to  medical  assistance  for  such  services  under  such  State 
plan. 

(2XA)  Paragraph  (1)  shall  not  apply  to  a  hospital — 

(i)  the  inpatients  of  which  are  predominantly  individuals 
under  18  years  of  age;  or 

(ii)  which  does  not  offer  nonemergency  obstetric  services 
to  the  general  population  as  of  the  date  of  the  enactment  of 
this  Act. 

(B)  In  the  case  of  a  hospital  located  in  a  rural  area  (as  de- 
fined for  purposes  of  section  1886  of  the  Social  Security  Act),  in 
paragraph  (1)  the  term  ''obstetrician"  includes  any  physician 
with  staff  privileges  at  the  hospital  to  perform  nonemergency 
obstetric  procedures. 

(e)  Special  Rule. — A  State  plan  shall  be  considered  to  meet  the 
requirement  of  section  1902(a)(12XA)  (insofar  as  it  requires  payments 
to  hospitals  to  take  into  account  the  situation  of  hospitals  which 
serve  a  disproportionate  number  of  low  income  patients  with  special 
needs)  without  regard  to  the  requirement  of  subsection  (a)  if  the 
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plan  provided  for  payment  adjustments  for  disproportionate  share 
hospitals  as  of  January  7,  1984,  arid  if  the  aggregate  amount  of  the 
payment  adjustments  under  the  plan  for  such  hospitals  is  not  less 
than  the  aggregate  amount  of  such  adjustments  otherwise  required 
to  be  made  under  such  subsection. 

SEC.  4113.  HMO-RELATED  PROVISIONS, 
(a)  Treatment  of  Garden  State  Health  Plan. — 

(1)  Section  1903(m)  of  the  Social  Security  Act  (42  U.S.C. 
1396(m))  is  amended — 

(A)  by  adding  at  the  end  the  following  new  paragraph: 
'\6XA)  For  purposes  of  this  subsection  and  section  1902(eX2XA),  in 

the  case  of  the  State  of  New  Jersey,  the  term  'contract'  shall  be 
deemed  to  include  an  undertaking  by  the  State  agency,  in  the  State 
plan  under  this  title,  to  operate  a  program  meeting  all  requirements 
of  this  subsection. 

*YB)  The  undertaking  described  in  subparagraph  (A)  must  pro- 
vide— 

"(i)  for  the  establishment  of  a  separate  entity  responsible  for 
the  operation  of  a  program  meeting  the  requirements  of  this 
subsection,  which  entity  may  be  a  subdivision  of  the  State 
agency  administering  the  State  plan  under  this  title; 

"(iij  for  separate  accounting  for  the  funds  used  to  operate 
such  program; 

"(Hi)  for  setting  the  capitation  rates  and  any  other  payment 
rates  for  services  provided  in  accordance  with  this  subsection 
using  a  methodology  satisfactory  to  the  Secretary  designed  to 
ensure  that  total  Federal  matching  payments  under  this  title 
for  such  services  will  be  lower  than  the  matching  payments  that 
would  be  made  for  the  same  services,  if  provided  under  the 
State  plan  on  a  fee  for  service  basis  to  an  actuarially  equivalent 
population;  and 

*'(iv)  that  the  State  agency  will  contract,  for  purposes  of  meet- 
ing the  requirement  under  section  1902(aX30XC),  with  an  orga- 
nization or  entity  that  under  section  1154  reviews  services  pro- 
vided by  an  eligible  organization  pursuant  to  a  contract  under 
section  1876  for  the  purpose  of  determining  whether  the  quality 
of  services  meets  professionally  recognized  standards  of  health 
care. 

"(C)  The  undertaking  described  in  subparagraph  (A)  shall  be  sub- 
ject to  approval  (and  annual  re-approval)  by  the  Secretary  in  the 
same  manner  as  a  contract  under  this  subsection. 

"(D)  The  undertaking  described  in  subparagraph  (A)  shall  not  be 
eligible  for  a  waiver  under  section  1915(b).  and 

(B)  in  paragraph  (2XF),  by  striking  all  that  precedes  "a 
State  plan  may  restrict "  and  inserting  the  following: 

"(F)  In  the  case  of— 

(i)  a  contract  with  an  entity  described  in  subparagraph  (G)  or 
with  a  qualified  health  maintenance  organization  (as  defined 
in  section  131(Xd)  of  the  Public  Health  Service  Act)  which  meets 
the  requirement  of  subparagraph  (AXH),  or 

"(ii)  a  program  pursuant  to  an  undertaking  described  in  para- 
graph (6)  in  which  at  least  25  percent  of  the  membership  en- 
rolled on  a  prepaid  basis  are  individuals  who  (I)  are  not  in- 
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sured  for  benefits  under  part  B  of  title  XVIII  or  eligible  for  ben- 
efits under  this  title,  and  (II)  (in  the  case  of  such  individuals 
whose  prepayments  are  made  in  whole  or  in  part  by  any  govern- 
m£nt  entity)  had  the  opportunity  at  the  time  of  enrollment  in 
the  program  to  elect  other  coverage  of  health  care  costs  that 
would  have  been  paid  in  whole  or  in  part  by  any  governmental 
entity, 

(2)  Section  1902(eX2XA)  of  such  Act  (42  U.S.C.  1396a(eX2XA)) 
is  amended  by  striking  ''section  190S(mX2XG)"  and  inserting 
''paragraph  (2)(G)  or  (6)  of  section  1903(m)'\ 

(b)  Medicaid  Matching  Rate  for  Quality  Review  of  HMO 
Services  

(1)  Section  1902(a)(30)(C)  of  such  Act  (42  U.S.C. 
1396a(a)(30)(C))  is  amended  by  inserting  ",  an  entity  which 
meets  the  requirements  of  section  1152,  as  determined  by  the 
Secretary,  "  after  "title  XI)'\ 

(2)  Section  1902(d)  of  such  Act  (42  U.S.C.  1396a(d))  is  amend- 
ed- 

(i)  by  inserting  after  "contracts  with  "  the  following:  "an 
entity  which  meets  the  requirements  of  section  1152,  as  de- 
termined by  the  Secretary,  for  the  performance  of  the  qual- 
ify review  functions  described  in  subsection  (aX30)(C),  or'\ 
and 

(ii)  by  striking  "organization  (or  organizations)''  each 
place  it  appears  and  inserting  "such  an  entity  or  organiza- 
tion". 

(3)  Section  1903(a)(3)(C)  of  such  Act  (42  U.S.C.  1396b(aX3XC)) 
is  amended  by  inserting  "or  by  an  entity  which  meets  the  re- 
quirements of  section  1152,  as  determined  by  the  Secretary, " 
after  "utilization  and  quality  control  peer  review  organization 

(c)  Freedom  of  Choice.— 

(1)  Section  1902(aX23)  of  such  Act  (42  U.S.C  1396a(aX23))  is 
amended — 

(A)  by  inserting  "(A)''  after  "Guam,  provide  that'',  and 

(B)  by  inserting  before  the  semicolon  at  the  end  the  fol- 
lowing: ",  and  (B)  an  enrollment  of  an  individual  eligible 
for  medical  assistance  in  a  primary  care  case-management 
system  (described  in  section  1915(b)(1)),  a  health  mainte- 
nance organization,  or  a  similar  entity  shall  not  restrict  the 
choice  of  the  qualified  person  from  whom  the  individual 
may  receive  services  under  section  1905(aX4)(C)". 

(2)  Section  1902(e)(2XA)  of  such  Act  (42  U.S.C.  1396a(eX2XA)) 
is  amended  by  striking  "but  only"  and  inserting  "but,  except  for 
benefits  furnished  under  section  1905(a)(4)(C),  only". 

(3)  The  amendments  made  by  this  subsection  shall  apply  to 
services  furnished  on  and  after  July  1,  1988. 

(d)  Technical  Amendments.— 

(1)  Section  1903(m)(2)(F)  of  such  Act  (42  U.S.C.  1396b(mX2XF)) 
is  amended  by  striking  "subparagraph  (G)"  and  inserting  "sub- 
paragraphs (E)  or  (G)' . 

(2)  Section  1902(eX2XA)  of  such  Act  (42  U.S.C.  1396a(eX2XA)) 
is  amended  by  striking  "section  1903(mX2)(G)"  and  inserting 
"subparagraph  (BXiii),  (E),  or  (G)  of  section  1903(mX2)" 
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(e)  Continued  Eligibility  and  Restriction  on  Disenrollment 
Without  Cause  for  Metropolitan  Health  Plan  HMO.— For  pur- 
poses of  sections  1902(eX2)(A)  and  1903(m)(2KF)  of  the  Social  Securi- 
ty Act,  the  Metropolitan  Health  Plan  HMO  operated  by  the  New 
York  City  public  hospitals  shall  be  treated  in  the  same  manner  as  a 
qualified  health  maintenance  organization  (as  defined  in  section 
1310(d)  of  the  Public  Health  Service  Act). 

SEC.  4114.  MEDICAID  WAIVER  FOR  HOSPICE  CARE  FOR  AIDS  PATIENTS. 

Section  1905(o)(l)  of  the  Social  Security  Act  (42  U.S.C.  1396d(o)(l)) 
is  amended — 

(1)  by  inserting  ''(A)"  after  'W"; 

(2)  by  striking  "The"  and  inserting  "Subject  to  subparagraph 
(B),  the";  and 

(3)  by  adding  at  the  end  the  following  new  subparagraph: 
"(B)  For  purposes  of  this  title  only,  with  respect  to  the  definition 

of  hospice  program  under  section  1861(dd)(2),  the  Secretary  may 
allow  an  agency  or  organization  to  make  the  assurance  under  sub- 
paragraph (A)(iii)  of  such  section  without  taking  into  account  any 
individual  who  is  afflicted  with  acquired  immunodeficiency  syn- 
drome. ". 

SEC.  4 1 15.  state  DEMONSTRATION  projects. 

(a)  Extension  of  Arizona  Health  Care  Demonstration 
Project. — 

(1)  Notwithstanding  any  limitations  contained  in  section  1115 
of  the  Social  Security  Act,  but  subject  to  paragraphs  (2)  and  (3) 
of  this  subsection,  the  Secretary  of  Health  and  Human  Services 
(in  this  subsection  referred  to  as  the  "Secretary")  upon  applica- 
tion shall  renew  until  September  30,  1989,  approval  of  demon- 
stration project  number  ll-P-98239/9-05  ("Arizona  Health 
Care  Cost  Containment  System — AHCCCS — A  statewide  ap- 
proach to  cost  effective  health  care  financing"),  including  all 
waivers  granted  by  the  Secretary  under  such  section  1115  as  of 
September  30,  1987. 

(2)  The  Secretary's  renewed  approval  of  the  project  under 
paragraph  (1)  shall — 

(A)  subject  to  paragraph  (3)  be  on  the  same  terms  and 
conditions  that  existed  between  the  applicant  and  the  Sec- 
retary as  of  September  30,  1987;  and 

(B)  remain  in  effect  through  September  30,  1989,  unless 
the  Secretary  finds  that  the  applicant  no  longer  complies 
with  such  terms  and  conditions. 

(3)  Nothing  in  this  subsection  shall  be  construed  to  prohibit 
or  require  the  Secretary  from  granting  additional  waivers  to  the 
applicant — 

(A)  for  coverage  of  additional  optional  groups,  and 

(B)  for  coverage  of  long-term  care  and  other  services 
which  were  not  covered  as  of  September  30,  1987. 

(b)  New  York  State  Pilot  Program  for  Prenatal,  Maternity, 
AND  Newborn  Care. — 

(1)  Upon  application  by  the  State  of  New  York  and  approval 
by  the  Secretary  of  Health  and  Human  Services  (in  this  subsec- 
tion referred  to  as  the  "Secretary"),  the  State  of  New  York  (in 
this  subsection  referred  to  as  the  "State")  may  conduct  a  dem- 
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onstration  project  in  accordance  with  this  subsection  for  the 
purpose  of  testing  its  Prenatal/Maternity /Newborn  Care  Pilot 
Program  (in  this  subsection  referred  to  as  the  ^'Program''),  as 
the  Program  is  set  forth  in  the  Prenatal  Care  Act  of  1987  (en- 
acted by  the  State  in  February  1987),  as  an  alternative  to  exist- 
ing Federal  programs. 

(2)  Under  the  demonstration  project  conducted  under  this 
subsection-— 

(A)  any  individual  who  receives  benefits  under  the  Pro- 
gram shall  not  receive  any  of  such  benefits  under  the  plan 
of  the  State  under  title  XIX  of  the  Social  Security  Act;  and 

(B)  the  Secretary  shall  make  payments  to  the  State  with 
respect  to  individuals  receiving  benefits  under  the  Program 
in  the  same  amounts  as  would  be  payable  for  such  benefits 
under  title  XIX  of  the  Social  Security  Act  if  such  individ- 
uals were  receiving  such  benefits  under  such  title  (as  deter- 
mined by  the  Secretary). 

(3)  The  Secretary  may  (with  respect  to  the  demonstration 
project  under  this  subsection)  waive  compliance  with  any  re- 
quirement contained  in  section  1902(aXl)y  1902(aX10)(B), 
1902(aX17XD),  1902(aX23),  1902(aXS0),  or  1903(f)  of  the  Social 
Security  Act  which  (if  applied)  would  prevent  the  State  from 
carrying  out  the  project,  effectively  achieving  its  purpose,  or  re- 
ceiving payments  in  accordance  with  paragraph  (2XB). 

(4)  As  a  condition  of  approval  of  the  demonstration  project 
under  this  subsection,  the  State  shall  provide  assurances  satis- 
factory to  the  Secretary  that — 

(A)  the  State  will  continue  to  make  benefits  available 
under  title  XIX  of  the  Social  Security  Act  to  all  pregnant 
women  entitled  to  receive  benefits  under  such  title  to  the 
extent  such  benefits  are  not  provided  under  the  Program; 
and 

(B)  the  State  has  in  effect  a  quality  assurance  mechanism 
to  ensure  the  quality  and  accessability  of  the  services  fur- 
nished under  the  program. 

(5XA)  The  demonstration  project  under  this  subsection  shall 
be  conducted  for  a  period  not  to  exceed  three  years. 

(B)  The  Secretary  shall  conduct  an  evaluation  of  the  demon- 
stration project  under  this  subsection  and  shall  report  the  re- 
sults of  such  evaluation  to  the  Congress  not  later  than  one  year 
after  completion  of  the  project, 
(c)  Waivers  for  Family  Independence  Program. — Upon  approv- 
al of  the  demonstration  project  relating  to  the  Family  Independence 
Program  in  the  State  of  Washington  and  with  respect  to  such 
project,  the  Secretary  of  Health  and  Human  Services  shall  waive 
compliance  with  any  requirements  of  sections  1902(aXl)y  1916,  and 
1924  of  the  Social  Security  Act,  but  only  to  the  extent  necessary  to 
enable  the  State  to  carry  out  the  project  as  enacted  by  the  State  of 
Washington  in  May  1987. 

SEC.  4116.  WAIVER  AUTHORITY  UNDER  THE  MEDICAID  PROGRAM  FOR  THE 
NORTHERN  MARIANA  ISLANDS. 

Section  19020)  of  the  Social  Security  Act  (42  U.S.C.  1396a(j))  is 
amended — 
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(1)  by  inserting  ''and  the  Northern  Mariana  Islands''  after 
''American  Samoa''  the  first  place  it  appears;  and 

(2)  by  inserting  "or  the  Northern  Mariana  Islands"  after 
"American  Samoa"  the  second  place  it  appears. 

SEC.  4117.  DELA  Y  QUALITY  CONTROL  SANCTIONS  FOR  MEDICAID. 

The  Secretary  of  Health  and  Human  Services  shall  not,  prior  to 
July  1,  1988,  implement  any  reductions  in  payments  to  States  pursu- 
ant to  section  1903(u)  of  the  Social  Security  Act  (or  any  provision  of 
law  described  in  subsection  (c)  of  section  133  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982). 

SEC.  4118.  TECHNICAL  AND  MISCELLANEOUS  AMENDMENTS 

(a)  Section  2176  Waiver  Technicals.— 

(1)  Section  1915(cX3)  of  the  Social  Security  Act  (42  U.SC. 
1396n(cX3))  is  amended  by  striking  "and  section  1902(aX10XB) 
(relating  to  comparability)"  and  inserting  ",  section 
1902(aX10XB)  (relating  to  comparability),  and  section 
1902(aX10XCXiXIII)  (relating  to  income  and  resource  rules  appli- 
cable in  the  community)". 

(2)  The  amendment  made  by  paragraph  (1)  shall  be  effective 
as  if  included  in  the  enactment  of  the  Omnibus  Budget  Recon- 
ciliation Act  of  1986. 

(b)  Increase  in  Number  of  Individuals  Who  May  Be  Served 
Under  Model  Home  and  Community-Based  Services  Waivers. — 
Section  1915(c)  of  the  Social  Security  Act  (42  U.SC.  1396n(c))  is 
amended  by  adding  at  the  end  the  following  new  paragraph: 

"(10)  No  waiver  under  this  subsection  shall  limit  by  an  amount 
less  than  200  the  number  of  individuals  in  the  State  who  may  re- 
ceive home  and  community-based  services  under  such  waiver.  ". 

(c)  Katie  Beckett  Technical  

(1)  Section  1902(eX3XC)  of  such  Act  (42  US.C  1396a(eX3XC))  is 
amended  by  striking  "to  nave  a  supplemental  security  income 
(or  State  supplemental)  payment  made  with  respect  to  him 
under  title  XVI"  and  inserting  "for  medical  assistance  under 
the  State  plan  under  this  title' . 

(2)  The  amendment  made  by  paragraph  (1)  shall  be  effective 
as  if  it  were  included  in  section  134  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982. 

(d)  Organ  Transplant  Technical. — 

(1)  Section  1903(i)  of  the  Social  Security  Act  (42  U.SC 
1396b(i))  is  amended — 

(A)  in  paragraph  (1),  by  striking  the  period  at  the  end 
and  inserting  ";  or",  and 

(B)  by  adding  at  the  end  the  following  new  sentence: 
"Nothing  in  paragraph  (1)  shall  be  construed  as  permitting 
a  State  to  provide  services  under  its  plan  under  this  title 
that  are  not  reasonable  in  amount,  duration,  and  scope  to 
achieve  their  purpose. ". 

(2)  The  amendments  made  by  paragraph  (1)  shall  be  effective 
as  if  included  in  the  enactment  of  section  9507  of  the  Consoli- 
dated Omnibus  Budget  Reconciliation  Act  of  1985. 

(e)  Civil  Money  Penalty  and  Exclusion  Clarifications. — 

(1)  Section  1128A(aXl)  of  the  Social  Security  Act  (42  U.SC 
1320a-7(aXl)),  as  amended  by  section  3(aXl)  of  the  Medicare  and 
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Medicaid  Patient  and  Program  Protection  Act  of  1987  (Public 
Law  100-93),  is  amended  by  striking  ''or  has  reason  to  know'' 
each  place  it  appears  and  inserting  ''or  should  know". 

(2)  Section  1128(dX3XB)  of  the  such  Act  (Jf2  U.S.C.  1320a- 
6(dX3XB)),  as  amended  by  section  2  of  the  Medicare  and  Medic- 
aid Patient  and  Program  Protection  Act  of  1987  (Public  Law 
100-93),  is  amended— 

(A)  by  inserting  "(i)"  after  "(B)'\  and 

(B)  by  adding  at  the  end  the  following  new  clause: 

**(ii)  A  State  health  care  program  may  provide  for  a  period  of  ex- 
clusion which  is  longer  than  the  period  of  exclusion  under  a  pro- 
gram under  title  XVIIL  ". 

(3)  The  amendment  made  by  paragraph  (1)  shall  apply  to  ac- 
tivities occurring  before,  on,  or  after  the  date  of  the  enactment 
of  this  Act. 

(f)  Incorporation  of  Certain  Provisions  Relating  to  Indian 
Health  Service  Facilities. — 

(1)  Section  1911  of  the  Social  Security  Act  (42  U.S.C.  1396j), 
as  amended  by  section  4111(gX8)  of  this  title,  is  amended — 

(A)  by  striking  "or  nursing  facility"  each  place  it  appears 
and  inserting  nursing  facility,  or  any  other  type  of  facili- 
ty which  provides  services  of  a  type  otherwise  covered  under 
the  State  plan  and 

(B)  by  adding  at  the  end  the  following  new  subsection: 
"(c)  The  Secretary  is  authorized  to  enter  into  agreements 

with  the  State  agency  for  the  purpose  of  reimbursing  such 
agency  for  health  care  and  services  provided  in  Indian 
Health  Service  facilities  to  Indians  who  are  eligible  for 
medical  assistance  under  the  State  plan. 

(2)  The  amendments  made  by  paragraph  (1)  shall  apply  to 
health  care  services  performed  on  or  after  the  date  of  the  enact- 
ment of  this  Act. 

(g)  Frail  Elderly  Demonstration  Project  Waivers.— 

(1)  Section  9412(bX2)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986  is  amended — 

(A)  in  subparagraph  (A),  by  inserting  before  the  period  at 
the  end  the  following:  ",  including  permitting  the  organiza- 
tion to  assume  progressively  (over  the  initial  3-year  period 
of  the  waiver)  tfie  full  financial  risk  and 

(B)  in  subparagraph  (B),  by  striking  "be  awarded  a  grant 
from  the  Robert  Wood  Johnson  Foundation^'  and  insert 
"participate  in  an  organized  initiative  to  replicate  the  find- 
ings of  the  On  Lok  long-term  care  demonstration  project 
(described  in  section  603(cXl)  of  the  Social  Security  Amend- 
ments of  1983)'\ 

(2)  The  amendments  made  by  paragraph  (1)  shall  take  effect 
as  though  it  were  included  in  the  Omnibus  Budget  Reconcilia- 
tion Act  of  1986. 

(h)  Medically  Needy  Incurred  Expenses. 

(1)  Section  1902(aX17)  of  the  Social  Security  Act  (42  U.S.C 
1396a(aX17))  is  amended  by  striking  "(whether  in  the  form  of 
insurance  premiums  or  otherwise)^*  and  inserting  "(whether  in 
the  form  of  insurance  premiums  or  otherwise  and  regardless  of 
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whether  such  costs  are  reimbursed  under  another  public  pro- 
gram of  the  State  or  political  subdivision  thereof)". 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  to 
costs  incurred  after  the  date  of  the  enactment  of  this  Act. 
(i)  Qualifications  for  Case  Managers  for  Individuals  With 
Development  Disabilities  and  Chronic  Mental  Illness. — 

(V  Section  1915(gXl)  of  such  Act  W  U.S.C.  1396n(gXl))  is 
amended  by  adding  at  the  end  the  following  new  sentence:  ''The 
State  may  limit  the  case  managers  available  with  respect  to 
case  management  services  for  eligible  individuals  with  develop- 
mental disabilities  or  with  chronic  mental  illness  in  order  to 
ensure  that  the  case  managers  for  such  individuals  are  capable 
of  ensuring  that  such  individuals  receive  needed  services. 

(2)  The  amendment  made  by  paragraph  (1)  shall  take  effect  as 
though  it  were  included  in  the  enactment  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985, 
(j)  Habilitation  Services  Effective  Date.— Effective  as  if  in- 
cluded in  the  enactment  of  section  9502  of  the  Consolidated  Omni- 
bus Budget  Reconciliation  Act  of  1985,  subsection  (jXV  of  such  sec- 
tion is  amended  by  inserting  before  the  period  at  the  end  the  follow- 
ing: **to  individuals  eligible  for  services  under  a  waiver  granted 
under  section  1915(c)  of  the  Social  Security  Act,  without  regard  to 
whether  such  individuals  were  receiving  institutional  services  before 
their  participation  in  the  waiver''. 

(k)  Section  2176  Waiver  for  Institutionalized  Developmen- 
TALLY  DiSABLED.Section  1915(cX7)  of  the  Social  Security  Act  (42 
U.S.C.  1396n(cX7))  is  amended  by  inserting  after  and 

adding  at  the  end  the  following  new  subparagraph: 

'YB)  In  making  estimates  under  paragraph  (2XD)  in  the  case  of  a 
waiver  that  applies  only  to  individuals  with  developmental  disabil- 
ities who  are  inpatients  in  a  skilled  nursing  facility  or  intermediate 
care  facility  and  whom  the  State  has  determined,  on  the  basis  of  an 
evaluation  under  paragraph  (2XB),  to  need  the  level  of  services  pro- 
vided by  an  intermediate  care  facility  for  the  mentally  retarded,  the 
State  may  determine  the  average  per  capita  expenditures  that  would 
have  been  made  in  a  fiscal  year  for  those  individuals  under  the 
State  plan  on  the  basis  of  the  average  per  capita  expenditures  under 
the  State  plan  for  services  to  individuals  who  are  inpatients  in  an 
intermediate  care  facility  for  the  mentally  retarded^*. 
(I)  Renewal  of  Freedom-of-Choice  Waivers. — 

(1)  Section  1915(h)  of  such  Act  (42  U.S.C.  139en(h))  is  amend- 
ed by  striking  ''denies  such  request  in  writing  within  90  days 
after  the  date  of  its  submission  to  the  Secretary.  "  and  inserting 

,  within  90  days  after  the  date  of  its  submission  to  the  Secre- 
tary, either  denies  such  request  in  writing  or  informs  the  State 
agency  in  writing  with  respect  to  any  additional  information 
which  is  needed  in  order  to  make  a  final  determination  with 
respect  to  the  request.  After  the  date  the  Secretary  receives  such 
additional  information,  the  request  shall  be  deemed  granted 
unless  the  Secretary,  within  90  day  of  such  date,  denies  such  re- 
quest. 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  to  re- 
quests for  continuation  of  waivers  received  after  the  date  of  the 
enactment  of  this  Act. 
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(m)  Repeal  of  Coordinated  Audit  Requirement  — 

(IX A)  Section  1129  of  such  Act  (42  U.S.C  1320a-8)  is  repealed. 
(B)  Section  1902(aXW  of  such  Act  (42  U.S.C.  1396a(aX42))  is 
amended — 

(i)  by  striking  'XA)'\  and 

(ii)  by  striking  *\  (B)"  and  all  that  follows  up  to  the  semi- 
colon at  the  end. 

(2)  The  amendments  made  by  paragraph  (1)  shall  apply  to 
audits  conducted  after  the  date  of  the  enactment  of  this  Act. 
(n)  Temporary  Technical  Error  Definition. — For  purposes  of 
section  1903(uXlXEXii)  of  the  Social  Security  Act,  effective  for  the 
period  beginning  on  the  date  of  enactment  of  this  Act  and  ending 
December  31,  1988,  a  "technical  error'*  is  an  error  in  eligibility  con- 
dition (such  as  assignment  of  social  security  numbers  and  assign- 
ment of  rights  to  third-party  benefits  as  a  condition  of  eligibility) 
that,  if  corrected,  would  not  result  in  a  difference  in  the  amount  of 
medical  assistance  paid. 

(o)  Technical  Amendments  Relating  to  New  Jersey  Respite 
Care  Pilot  Project.— 

(1)  Section  94H(b)  of  the  Omnibus  Budget  Reconciliation  Act 
of  1986  is  amended — 

(A)  by  redesignating  paragraphs  (2),  (3),  and  (4),  as  para- 
graphs (3),  (4)y  and  (5),  respectively, 

(B)  by  inserting  after  paragraph  (1)  the  following  new 
paragraph: 

*X2J  provide  that  the  State  may  submit  a  detailed  proposal  de- 
scribing the  project  (in  lieu  of  a  formal  request  for  the  waiver  of 
applicable  provisions  of  title  XIX  of  the  Social  Security  Act) 
and  that  submission  of  such  a  description  by  the  State  will  be 
treated  as  such  a  request  for  purposes  of  subsection  (g), and 

(C)  in  paragraph  (3),  as  redesignated  by  paragraph  (1)  of 
this  subsection,  by  striking  ''if  the  project''  and  all  that  fol- 
lows through  'Act''  the  second  place  it  appears  and  insert- 
ing "the  State  shall  utilize  a  post-eligibility  cost-sharing 
formula  based  on  the  available  income  of  participants  with 
income  in  excess  of  the  nonfarm  income  official  poverty  line 
(as  defined  by  the  Office  of  Management  and  Budget,  and 
revised  annually  in  accordance  with  section  673(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1981)". 

(2XA)  Section  9414(a)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986  is  amended  by  striking  "elderly  and  disabled  indi- 
viduals" and  inserting  "eligible  individuals". 

(B)  Section  9414(c)  of  the  Omnibus  Budget  Reconciliation  Act 
of  1986  is  amended  to  read  as  follows: 
"(c)  Definitions. — For  purposes  of  this  section — 

"(1)  the  term  'eligible  individual'  means  an  individual — 
"(A)  who  is  elderly  or  disabled, 

"(B)(i)  whose  income  (not  including  the  income  of  the 
spouse  or  family  of  the  individual)  does  not  exceed  300  per- 
cent of  the  amount  in  effect  under  section  1611(a)(1)(A)  of 
the  Social  Security  Act  (as  increased  pursuant  to  section 
1617  of  such  Act),  or 
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'YW  in  the  case  of  an  individual  and  spouse  who  are 
both  dependent  on  a  caregiver,  whose  combined  incomes  do 
not  exceed  such  amount, 

'YCJ  whose  liquid  resources  (as  declared  by  the  individ- 
ual) do  not  exceed  $40,000, 

'YD)  who  is  at  risk  of  institutionalization  unless  the  indi- 
vidual's caregiver  is  provided  with  respite  care,  and 

"(E)  who  has  been  determined  to  meet  the  requirements 
of  subparagraphs  (A)  through  (D)  in  accordance  with  an  ap- 
plication process  designed  by  the  State;  and 
'Y2)  the  term  'respite  care  services '  shall  include — 
'YA)  short-term  and  intermittent — 

'Yi)  companion  or  sitter  services  (paid  as  well  as  vol- 
unteer), 

"(ii)  homemaker  and  personal  care  services, 
'  (Hi)  adult  day  care,  and 

(iv)  inpatient  care  in  a  hospital,  a  skilled  nursing 
facility,  or  an  intermediate  care  facility  (not  to  exceed  a 
total  of  14  days  for  any  individual),  and 
*YB)  peer  support  and  training  for  family  caregivers 
(using  informal  support  groups  and  organized  counseling).  '\ 

(3)  Section  9414(g)  of  the  Omnibus  Budget  Reconciliation  Act 
of  1986  is  amended  by  inserting  "section  1902(aX10)(CXiXIW/' 
after  "section  1902(a)(10XB), 

(4)  The  amendments  made  by  this  subsection  shall  be  effective 
as  if  included  in  the  enactment  of  the  Omnibus  Budget  Recon- 
ciliation Act  of  1986. 

(p)  Miscellaneous  Technical  Corrections. — 

(1)  Subclause  (IX)  of  section  1902(aX10)(A)(ii)  of  the  Social  Se- 
curity Act  (42  U.S.C.  1396a(a)(10)(AXii))  is  amended  by  moving 
it  4  cnis  to  the  right  so  as  to  align  its  left  margin  with  that  of 
subclause  (VIII)  of  that  section. 

(2)  Subclause  (X)  of  section  1902(aX10)(AXii)  of  such  Act  (42 
U.S.C.  1396a(aX10)(A)(ii))  is  amended  by  moving  it  2  ems  to  the 
right  so  as  to  align  its  left  margin  with  that  of  subclause  (VIII) 
of  that  section. 

(3)  Section  1902(aX17)  of  such  Act  (42  U.S.C  1396a(aX17))  is 
amended  by  striking  "subsection  (1X3)"  and  inserting  "subsec- 
tions aX3),  (mX4X  and  (m)(5)'\ 

(4)  Section  1902(aX30XC)  of  such  Act  (42  U.S.C.  1396(a)(30XC)) 
is  amended  by  striking  "provide''  and  inserting  "use". 

(5)  Section  1903(fX4)  of  such  Act  (42  U.S.C  1396b(f)(4))  is 
amended  by  inserting  ",  1902(aX10XA)(iiXX),  or  1905(p)(l)"  after 
"1902(aX10)(AXiiXIX)". 

(6)  Paragraph  (9)  of  section  1902(e)  of  such  Act  (42  U.S.C. 
1396a(e))  is  amended  by  moving  the  paragraph  2  ems  to  the  left 
so  as  to  align  the  left  margin  of  subparagraph  (A)  (before  clause 
(i))  and  subparagraphs  (B)  and  (C)  with  the  left  margin  of  para- 
graph (8) 

(7)  Section  1902aXl)  of  such  Act  (42  U.S.C.  1396aaXl))  is 
amended — 

(A)  by  striking  "(IXl)  Individuals"  and  inserting  "(IXl) 
Individuals", 
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(B)  by  moving  the  matter  before  subparagraph  (A)  2  ems 
to  the  left  so  it  is  indented  only  once,  and 

(C)  by  striking     whose''  and  inserting  ''and  whose'\ 

(8)  Sections  1902aX2),  1902(m)(2XA),  1905(p)(2XA),  and 
501(bX2)  of  such  Act  a2  U.S.C.  1396a(lX2),  1396a(mX2XA), 
1396d(pX2XA),  701(bX2))  are  each  amended  by  striking  ''non- 
farm''. 

(9)  Paragraphs  (1)  and  (2)  of  section  1925(a),  as  redesignated 
by  section  [4111(a)]  of  this  title,  are  amended  to  read  as  follows: 

"(1)  AFDC.—{A)  Section  402(aX32)  of  this  Act  (relating  to  in- 
dividuals who  are  deemed  recipients  of  aid  but  for  whom  a  pay- 
ment is  not  made). 

"(B)  Section  402(aX37)  of  this  Act  (relating  to  individuals  who 
lose  AFDC  eligibility  due  to  increased  earnings). 

"(C)  Section  406(h)  of  this  Act  (relating  to  individuals  who 
lose  AFDC  eligibility  due  to  increased  collection  of  child  or 
spousal  support). 

"(D)  Section  4i4(g)  of  this  Act  (relating  to  certain  individuals 
participating  in  work  supplementation  programs). 

"(2)  SSI.-^A)  Section  1611(e)  of  this  Act  (relating  to  treat- 
ment of  couples  sharing  an  accommodation  in  a  facility). 

"(B)  Section  1619  of  this  Act  (relating  to  benefits  for  individ- 
uals who  perform  substantial  gainful  activity  despite  severe 
medical  impairment). 

"(C)  Section  1634(b)  of  this  Act  (relating  to  preservation  of 
benefit  status  for  disabled  widows  and  widowers  who  lost  SSI 
benefits  because  of  1983  changes  in  actuarial  reduction  formu- 
la). 

"(D)  Section  1634(c)  of  this  Act  (relating  to  individuals  who 
lose  eligibility  for  SSI  benefits  due  to  entitlement  to  child 's  in- 
surance benefits  under  section  202(d)  of  this  Act). 

(10)  Effective  as  if  included  in  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986,  section  9411(aX2XB)  of  such 
Act  is  amended  by  inserting  "such"  after  "need  for". 

Subtitle  C— Nursing  Home  Reform 
PART  1— MEDICARE  PROGRAM 

SEC.  4201.  REQUIREMENTS  FOR  SKILLED  NURSING  FACILITIES 

(a)  Specification  of  Facility  Requirements.— Title  XVIII  of 
the  Social  Security  Act  is  amended — 

(1)  by  amending  subsection  (j)  of  section  1861  (42  U.S.C. 
1395x)  to  read  as  follows: 

"Skilled  Nursing  Facility 

"(j)  The  term  ^skilled  nursing  facility'  has  the  meaning  given  such 
term  in  section  1819(a). 

(2)  by  adding  at  the  end  of  section  1864  (42  U.S.C.  1395aa)  the 
following  new  subsection: 

"(d)  The  Secretary  may  not  enter  an  agreement  under  this  section 
with  a  State  with  respect  to  .determining  whether  an  institution 
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therein  is  a  skilled  nursing  facility  unless  the  State  meets  the  re- 
quirements specified  in  section  1819(e).  and 

(3)  by  adding  at  the  end  of  part  A  the  following  new  section: 

''requirements  for,  and  assuring  quality  of  care  in,  skilled 
nursing  facilities 

"Sec.  1819.  (a)  Skilled  Nursing  Facility  Defined. — In  this 
title,  the  term  'skilled  nursing  facility'  means  an  institution  (or  a 
distinct  part  of  an  institution)  which — 

"(1)  is  primarily  engaged  in  providing  to  residents — 

"(A)  skilled  nursing  care  and  related  services  for  resi- 
dents who  require  medical  or  nursing  care,  or 

"(B)  rehabilitation  services  for  the  rehabilitation  of  in- 
jured, disabled,  or  sick  persons, 
and  is  not  primarily  for  the  care  and  treatment  of  mental  dis- 
eases; 

"(2)  has  in  effect  a  transfer  agreement  (meeting  the  require- 
ments of  section  1861(1))  with  one  or  more  hospitals  having 
agreements  in  effect  under  section  1866;  and 

"(2)  meets  the  requirements  for  a  skilled  nursing  facility  de- 
scribed in  subsections  (b),  (c),  and  (d)  of  this  section. 
"(b)  Requirements  Relating  to  Provision  of  Services. — 
"(1)  Quality  of  life. — 

"(A)  In  general. — A  skilled  nursing  facility  must  care 
for  its  residents  in  such  a  manner  and  in  such  an  environ- 
ment as  will  promote  maintenance  or  enhancement  of  the 
quality  of  life  of  each  resident. 

"(B)  Quality  assessment  and  assurance.— A  skilled 
nursing  facility  must  maintain  a  quality  assessment  and 
assurance  committee,  consisting  of  the  director  of  nursing 
services,  a  physician  designated  by  the  facility,  and  at  least 
3  other  members  of  the  facility's  staff,  which  (i)  meets  at 
least  quarterly  to  identify  issues  with  respect  to  which  qual- 
ity assessment  and  assurance  activities  are  necessary  and 
(ii)  develops  and  implements  appropriate  plans  of  action  to 
correct  identified  quality  deficiencies. 
"(2)  Scope  of  services  and  activities  under  plan  of 
CARE. — A  skilled  nursing  facility  must  provide  services  to  attain 
or  maintain  the  highest  practicable  physical,  mental,  and  psy- 
chosocial well-being  of  each  resident,  in  accordance  with  a  writ- 
ten plan  of  care  which — 

"(A)  describes  the  medical,  nursing,  and  psychosocial 
needs  of  the  resident  and  how  such  needs  will  be  met; 

"(B)  is  initially  prepared,  with  the  participation  to  the 
extent  practicable  of  the  resident  or  the  resident's  family  or 
legal  representative,  by  a  team  which  includes  the  resi- 
dent's attending  physician  and  a  registered  professional 
nurse  with  responsibility  for  the  resident;  and 

"(C)  is  periodically  reviewed  and  revised  by  such  team 
after  each  assessment  under  paragraph  (3). 
"(3)  Residents  '  assessment. — 

"(A)  Requirement. — A  skilled  nursing  facility  must  con- 
duct a  comprehensive,  accurate,  standardized,  reproducible 
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assessment  of  each  resident's  functional  capacity,  which  as- 
sessment— 

'W  describes  the  resident's  capability  to  perform 
daily  life  functions  and  significant  impairments  in 
functional  capacity; 

'YiiJ  is  based  on  a  uniform  minimum  data  set  speci- 
fied by  the  Secretary  under  subsection  (fXSXA); 

''(Hi)  in  the  case  of  a  resident  eligible  for  benefits 
under  title  XIX,  uses  an  instrument  which  is  specified 
by  the  State  under  subsection  (eX5);  and 

'Yiv)  in  the  case  of  a  resident  eligible  for  benefits 
under  part  A  of  this  title,  includes  the  identification  of 
medical  problems. 
'  WJ  Certifica  tion.  — 

*W  In  general. — Each  such  assessment  must  be  con- 
ducted or  coordinated  (with  the  appropriate  participa- 
tion of  health  professionals)  by  a  registered  profession- 
al nurse  who  signs  and  certifies  the  completion  of  the 
assessment.  Each  individual  who  completes  a  portion 
of  such  an  assessment  shall  sign  and  certify  as  to  the 
accuracy  of  that  portion  of  the  assessment, 
"(ii)  Penalty  for  falsification.— 

*W  An  individual  who  willfully  and  knowingly 
certifies  under  clause  (i)  a  material  and  false  state- 
ment in  a  resident  assessment  is  subject  to  a  civil 
money  penalty  of  not  more  than  $1,000  with  re- 
spect to  each  assessment. 

''(II)  An  individual  who  willfully  and  knowingly 
causes  another  individual  to  certify  under  clause 
(i)  a  material  and  false  statement  in  a  resident  as- 
sessment is  subject  to  a  civil  money  penalty  of  not 
more  than  $5,000  with  respect  to  each  assessment. 

"(Ill)  The  Secretary  shall  provide  for  imposition 
of  civil  money  penalties  under  this  clause  in  a 
manner  similar  to  that  for  the  imposition  of  civil 
money  penalties  under  section  1128A. 
"(Hi)  Use  of  independent  assessors. — If  a  State  de- 
termines, under  a  survey  under  subsection  (g)  or  other- 
wise, that  there  has  been  a  knowing  and  willful  certifi- 
cation of  false  assessments  under  this  paragraph,  the 
State  may  require  (for  a  period  specified  by  the  State) 
that  resident  assessments  under  this  paragraph  be  con- 
ducted and  certified  by  individuals  who  are  independ- 
ent of  the  facility  and  who  are  approved  by  the  State. 
"(C)  Frequency. — 

"(i)  In  general. — Such  an  assessment  must  be  con- 
ducted— 

"(I)  promptly  upon  (but  no  later  than  4  days 
after  the  date  of)  admission  for  each  individual 
admitted  on  or  after  October  1,  1990,  and  by  not 
later  than  October  1,  1990,  for  each  resident  of  the 
facility  on  that  date; 

"(II)  promptly  after  a  significant  change  in  the 
resident's  physical  or  mental  condition;  and 
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''(III)  in  no  case  less  often  than  once  every  12 
months, 

''(ii)  Resident  review. — The  skilled  nursing  facility 
must  examine  each  resident  no  less  frequently  than 
once  every  3  months  and,  as  appropriate,  revise  the  resi- 
dent's assessment  to  assure  the  continuing  accuracy  of 
the  assessment 
"(D)  Use. — The  results  of  such  an  assessment  shall  be 
used  in  developing,  reviewing,  and  revising  the  resident's 
plan  of  care  under  paragraph  (2). 

'W)  Coordination. — Such  assessments  shall  he  coordi- 
nated with  any  State-required  preadmission  screening  pro- 
gram to  the  maximum  extent  practicable  in  order  to  avoid 
duplicative  testing  and  effort. 
*W  Provision  of  services  and  activities. — 

"(A)  In  general. — To  the  extent  needed  to  fulfill  all 
plans  of  care  described  in  paragraph  (2),  a  skilled  nursing 
facility  must  provide,  directly  or  under  arrangements  (or, 
with  respect  to  dental  services,  under  agreements)  with 
others  for  the  provision  of— 

'Yi)  nursing  services  and  specialized  rehabilitative 
services  to  attain  or  maintain  the  highest  practicable 
physical,  mental,  and  psychosocial  well-being  of  each 
resident; 

'Yii)  medically-related  social  services  to  attain  or 
maintain  the  highest  practicable  physical,  mental,  and 
psychosocial  well-being  of  each  resident; 

"(Hi)  pharmaceutical  services  (including  procedures 
that  assure  the  accurate  acquiring,  receiving,  dispens- 
ing, and  administering  of  all  drugs  and  biologicals)  to 
meet  the  needs  of  each  resident; 

"(iv)  dietary  services  that  assure  that  the  meals  meet 
the  daily  nutritional  and  special  dietary  needs  of  each 
resident; 

*Xv)  an  on-going  program,  directed  by  a  qualified  pro- 
fessional, of  activities  designed  to  meet  the  interests 
and  the  physical,  mental,  and  psychosocial  well-being 
of  each  resident;  and 

"(vi)  routine  and  emergency  dental  services  to  meet 
the  needs  of  each  resident. 
The  services  provided  or  arranged  by  the  facility  must  meet 
professional  standards  of  quality.  Nothing  in  clause  (vi) 
shall  be  construed  as  requiring  a  facility  to  provide  or  ar- 
range for  dental  services  described  in  that  clause  without 
additional  charge. 

"(B)  Qualified  persons  providing  services. — Services 
described  in  clauses  (i),  (ii),  (Hi),  (iv),  and  (vi)  of  subpara- 
graph (A)  must  be  provided  by  qualified  persons  in  accord- 
ance with  each  resident's  written  plan  of  care. 
"(C)  Required  nursing  care. — 

"(i)  In  general. — Except  as  provided  in  clause  (ii),  a 
skilled  nursing  facility  must  provide  24-hour  nursing 
service  which  is  sufficient  to  meet  nursing  needs  of  its 
residents  and  must  employ  the  services  of  a  registered 
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professional  nurse  at  least  during  the  day  tour  of  duty 
(of  at  least  8  hours  a  day)  7  days  a  week. 

'\ii)  Exception.— To  the  extent  that  clause  (i)  may 
be  deemed  to  require  that  a  skilled  nursing  facility 
engage  the  services  of  a  registered  professional  nurse 
for  more  than  40  hours  a  week,  the  Secretary  is  author- 
ized to  waive  such  requirement  if  the  Secretary  finds 
that — 

'XV  the  facility  is  located  in  a  rural  area  and 
the  supply  of  skilled  nursing  facility  services  in 
such  area  is  not  sufficient  to  meet  the  needs  of  in- 
dividuals residing  therein, 

'YW  the  facility  has  one  full-time  registered  pro- 
fessional nurse  who  is  regularly  on  duty  at  such 
facility  40  hours  a  week,  and 

''(III)  the  facility  either  has  only  patients  whose 
physicians  have  indicated  (through  physicians' 
orders  or  admission  notes)  that  each  such  patient 
does  not  require  the  services  of  a  registered  nurse 
or  a  physician  for  a  48-hour  period,  or  has  made 
arrangements  for  a  registered  professional  nurse  or 
a  physician  to  spend  such  time  at  such  facility  as 
may  be  indicated  as  necessary  by  the  physician  to 
provide  necessary  skilled  nursing  services  on  days 
when  the  regular  full-time  registered  professional 
nurse  is  not  on  duty. 
A  waiver  under  this  subparagraph  shall  be  subject  to 
annual  renewal. 
*'(5)  Required  training  of  nurse  aides. — 

"(A)  In  general. — A  skilled  nursing  facility  must  not 
use  (on  a  full-time,  temporary,  per  diem,  or  other  basis)  any 
individual,  who  is  not  a  licensed  health  professional  (as  de- 
fined in  subparagraph  (E)),  as  a  nurse  aide  in  the  facility 
on  or  after  October  1,  1989,  (or  January  1,  1990,  in  the  case 
of  an  individual  used  by  the  facility  as  a  nurse  aide  before 
July  1,  1989)  for  more  than  4  months  unless  the  individ- 
ual— 

"(i)  has  completed  a  training  and  competency  evalua- 
tion program,  or  a  competency  evaluation  program,  ap- 
proved by  the  State  under  subsection  (eXlXA),  and 
"(ii)  is  competent  to  provide  such  services. 
"(B)  Offering  competency  evaluation  programs  for 
CURRENT  EMPLOYEES. — A  skilled  nursing  facility  must  pro- 
vide, for  individuals  used  as  a  nurse  aide  by  the  facility  as 
of  July  1,  1989,  for  a  competency  evaluation  program  ap- 
proved by  the  State  under  subsection  (eXl)  ana  such  prepa- 
ration as  may  be  necessary  for  the  individual  to  complete 
such  a  program  by  January  1,  1990. 

"(C)  Competency. — The  skilled  nursing  facility  must  not 
permit  an  individual,  other  than  in  a  training  and  compe- 
tency evaluation  program  or  a  competency  evaluation  pro- 
gram approved  by  the  State,  to  serve  as  a  nurse  aide  or  pro- 
vide services  of  a  type  for  which  the  individual  has  not 
demonstrated  competency  and  must  not  use  such  an  indi- 
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victual  as  a  nurse  aide  unless  the  facility  has  inquired  of 
the  State  registry  established  under  subsection  (e)(2)(A)  as  to 
information  in  the  registry  concerning  the  individual. 

''(D)  Re-training  required. — For  purposes  of  subpara- 
graph (A),  if  since  an  individual's  most  recent  completion 
of  a  training  and  competency  evaluation  program,  there 
has  been  a  continuous  period  of  24  consecutive  months 
during  none  of  which  the  individual  performed  nursing  or 
nursing-related  services  for  monetary  compensation,  such 
individual  shall  complete  a  new  training  and  competency 
evaluation  program. 

'YE)  Regular  in-service  education.— The  skilled  nurs- 
ing facility  must  provide  such  regular  performance  review 
and  regular  in-service  education  as  assures  that  individ- 
uals used  as  nurse  aides  are  competent  to  perform  services 
as  nurse  aides,  including  training  for  individuals  provid- 
ing nursing  and  nursing-related  services  to  residents  with 
cognitive  impairments. 

"(F)  Nurse  aide  defined. — In  this  paragraph,  the  term 
'nurse  aide'  means  any  individual  providing  nursing  or 
nursing-related  services  to  residents  in  a  skilled  nursing  fa- 
cility, but  does  not  include  an  individual — 

"(i)  who  is  a  licensed  health  professional  (as  defined 
in  subparagraph  (G)),  or 

"(ii)  who  volunteers  to  provide  such  services  without 
monetary  compensation. 

"(G)  Licensed  health  professional  defined.— In  this 
paragraph,  the  term  'licensed  health  professional'  means  a 
physician,  physician  assistant,  nurse  practitioner,  physical, 
speech,  or  occupational  therapist,  registered  professional 
nurse,  licensed  practical  nurse,  or  licensed  or  certified 
social  worker. 

"(6)  Physician  supervision  and  clinical  records.—A 
skilled  nursing  facility  must — 

"(A)  require  that  the  medical  care  of  every  resident  be 
provided  under  the  supervision  of  a  physician; 

"(B)  provide  for  having  a  physician  available  to  furnish 
necessary  medical  care  in  case  of  emergency;  and 

"(C)  maintain  clinical  records  on  all  residents,  which 
records  include  the  plans  of  care  (described  in  paragraph 

(2) )  and  the  residents '  assessments  (described  in  paragraph 

(3) ). 

"(7)  Required  social  services.— In  the  case  of  a  skilled 
nursing  facility  with  more  than  120  beds,  the  facility  must  have 
at  least  one  social  worker  (with  at  least  a  bachelor's  degree  in 
social  work  or  similar  professional  qualifications)  employed 
full-time  to  provide  or  assure  the  provision  of  social  services. 
"(c)  Requirements  Relating  to  Residents'  Rights.— 
"(1)  General  rights. — 

"(A)  Specified  rights.— A  skilled  nursing  facility  must 
protect  and  promote  the  rights  of  each  resident,  including 
each  of  the  following  rights: 

"(i)  Free  choice. — The  right  to  choose  a  personal  at- 
tending physician,  to  be  fully  informed  in  advance 
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about  care  and  treatment,  to  be  fully  informed  in  ad- 
vance of  any  changes  in  care  or  treatment  that  may 
affect  the  residents  well-being,  and  (except  with  respect 
to  a  resident  adjudged  incompetent)  to  participate  in 
planning  care  and  treatment  or  changes  in  care  and 
treatment. 

'XiiJ  Free  from  restraints.— The  right  to  be  free 
from  physical  or  mental  abuse,  corporal  punishment, 
involuntary  seclusion,  and  any  physical  or  chemical  re- 
straints imposed  for  purposes  of  discipline  or  conven- 
ience and  not  required  to  treat  the  resident's  medical 
symptoms.  Restraints  may  only  be  imposed — 

'W  to  ensure  the  physical  safety  of  the  resident 
or  other  residents,  and 

'YW  only  upon  the  written  order  of  a  physician 
that  specifies   the  duration  and  circumstances 
under  which  the  restraints  are  to  be  used  (except  in 
emergency  circumstances  specified  by  the  Secretary) 
until  such  an  order  could  reasonably  be  obtained. 
''(Hi)  Privacy. — The  right  to  privacy  with  regard  to 
accommodations,  medical  treatment,  written  and  tele- 
phonic communications,  visits,  and  meetings  of  family 
and  of  resident  groups. 

"(iv)  Confidentiality. — The  right  to  confidentiality 
of  personal  and  clinical  records. 

(v)  Accommodation  of  needs. — The  right — 

"(I)  to  reside  and  receive  services  with  reasonable 
accommodations  of  individual  needs  and  prefer- 
ences, except  where  the  health  or  safety  of  the  indi- 
vidual or  other  residents  would  be  endangered, 
and 

"(II)  to  receive  notice  before  the  room  or  room- 
mate of  the  resident  in  the  facility  is  changed. 
*'(vi)  Grievances. — The  right  to  voice  grievances 
with  respect  to  treatment  or  care  that  is  (or  fails  to  be) 
furnished,  without  discrimination  or  reprisal  for  voic- 
ing the  grievances  and  the  right  to  prompt  efforts  by 
the  facility  to  resolve  grievances  the  resident  may  have, 
including  those  with  respect  to  the  behavior  of  other 
residents. 

*'(vii)  Participation  in  resident  and  family 
groups. — The  right  of  the  resident  to  organize  and  par- 
ticipate in  resident  groups  in  the  facility  and  the  right 
of  the  resident's  family  to  meet  in  the  facility  with  the 
families  of  other  residents  in  the  facility. 

'Yix)  Participation  in  other  activities. — The  right 
of  the  resident  to  participate  in  social,  religious,  and 
community  activities  that  do  not  interfere  with  the 
rights  of  other  residents  in  the  facility. 

'Yx)  Examination  of  survey  results.— The  right  to 
examine,  upon  reasonable  request,  the  results  of  the 
most  recent  survey  of  the  facility  conducted  by  the  Sec- 
retary or  a  State  with  respect  to  the  facility  and  any 
plan  of  correction  in  effect  with  respect  to  the  facility. 
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'YxV  Other  rights.— Any  other  right  established  by 
the  Secretary. 

Clause  (Hi)  shall  not  be  construed  as  requiring  the  provi- 
sion of  a  private  room. 

'YB)  Notice  of  rights  and  services.— A  skilled  nursing 
facility  must — 

"(i)  inform  each  resident,  orally  and  in  writing  at 
the  time  of  admission  to  the  facility,  of  the  residents 
legal  rights  during  the  stay  at  the  facility; 

^'(ii)  make  available  to  each  resident,  upon  reasona- 
ble request,  a  written  statement  of  such  rights  (which 
statement  is  updated  upon  changes  in  such  rights);  and 
"(Hi)  inform  each  other  resident,  in  writing  before  or 
at  the  time  of  admission  and  periodically  during  the 
resident's  stay,  of  services  available  in  the  facility  and 
of  related  charges  for  such  services,  including  any 
charges  for  services  not  covered  under  this  title  or  by 
the  facility's  basic  per  diem  charge. 
The  written  description  of  legal  rights  under  this  subpara- 
graph shall  include  a  description  of  the  protection  of  per- 
sonal funds  under  paragraph  (6)  and  a  statement  that  a 
resident  may  file  a  complaint  with  a  State  survey  and  certi- 
fication agency  respecting  resident  abuse  and  neglect  and 
misappropriation  of  resident  property  in  the  facility. 

'\C)  Rights  of  incompetent  residents.— In  the  case  of 
a  resident  adjudged  incompetent  under  the  laws  of  a  State, 
the  rights  of  the  resident  under  this  title  shall  devolve 
upon,  and,  to  the  extent  judged  necessary  by  a  court  of  com- 
petent jurisdiction,  be  exercised  by,  the  person  appointed 
under  State  law  to  act  on  the  resident's  behalf. 
''(2)  Transfer  and  discharge  rights. — 

''(A)  In  general. — A  skilled  nursing  facility  must  permit 
each  resident  to  remain  in  the  facility  and  must  not  trans- 
fer or  discharge  the  resident  from  the  facility  unless — 

"(i)  the  transfer  or  discharge  is  necessary  to  meet  the 
resident's  welfare  and  the  resident's  welfare  cannot  be 
met  in  the  facility; 

"(ii)  the  transfer  or  discharge  is  appropriate  because 
the  resident's  health  has  improved  sufficiently  so  the 
resident  no  longer  needs  the  services  provided  by  the  fa- 
cility; 

''(Hi)  the  safety  of  individuals  in  the  facility  is  en- 
dangered; 

'Yiv)  the  health  of  individuals  in  the  facility  would 
otherwise  be  endangered; 

'Yv)  the  resident  has  failed,  after  reasonable  and  ap- 
propriate notice,  to  pay  (or  to  have  paid  under  this  title 
or  title  XIX  on  the  resident's  behalf)  an  allowable 
charge  imposed  by  the  facility  for  an  item  or  service  re- 
quested by  the  resident  and  for  which  a  charge  may  be 
imposed  consistent  with  this  title  and  title  XIX;  or 

Yvi)  the  facility  ceases  to  operate. 
In  each  of  the  cases  described  in  clauses  (i)  through  (v),  the 
basis  for  the  transfer  or  discharge  must  be  documented  in 


174 

the  resident's  clinical  record.  In  the  cases  described  in 
clauses  (i)  and  (ii),  the  documentation  must  he  made  by  the 
resident's  physician,  and  in  the  cases  described  in  clauses 
(Hi)  and  (iv)  the  documentation  must  be  made  by  a  physi- 
cian. 

"(B)  Pre-transfer  and  pre-discharge  notice.— 

"(i)  In  general. — Before  effecting  a  transfer  or  dis- 
charge of  a  resident,  a  skilled  nursing  facility  must — 
'YI)  notify  the  resident  (and,  if  known,  a  family 
member  of  the  resident  or  legal  representative)  of 
the  transfer  or  discharge  and  the  reasons  therefor, 
"(II)  record  the  reasons  in  the  resident's  clinical 
record   (including  any  documentation  required 
under  subparagraph  (A)),  and 

"(III)  include  in  the  notice  the  items  described  in 
clause  (Hi). 

"(ii)  Timing  of  notice.— -The  notice  under  clause 
aXD  must  be  made  at  least  SO  days  in  advance  of  the 
resident's  transfer  or  discharge  except — 

"(I)  in  a  case  described  in  clause  (Hi)  or  (iv)  of 
subparagraph  (A); 

'  (II)  in  a  case  described  in  clause  (ii)  of  subpara- 
graph (A),  where  the  resident's  health  improves 
sufficiently  to  allow  a  more  immediate  transfer  or 
discharge; 

"(III)  in  a  case  described  in  clause  (i)  of  subpara- 
graph (A),  where  a  more  immediate  transfer  or  dis- 
charge is  necessitated  by  the  resident's  urgent  med- 
ical needs;  or 

"(IV)  in  a  case  where  a  resident  has  not  resided 
in  the  facility  for  30  days. 
In  the  case  of  such  exceptions,  notice  must  be  given  as 
many  days  before  the  date  of  the  transfer  or  discharge 
as  is  practicable. 

"(Hi)  Items  included  in  notice. — Each  notice  under 
clause  (i)  must  include — 

"(I)  for  transfers  or  discharges  effected  on  or 
after  (ktober  1,  1990,  notice  of  the  resident's  right 
to  appeal  the  transfer  or  discharge  un^er  the  State 
process  established  under  subsection  (eX3);  and 

"(II)  the  name,  mailing  address,  and  telephone 
number  of  the  State  long-term  care  ombudsman 
(established  under  section  207(a)(12)  of  the  Older 
Americans  Act  of  1965). 
"(C)  Orientation.— A  skilled  nursing  facility  must  pro- 
vide sufficient  preparation  and  orientation  to  residents  to 
ensure  safe  and  orderly  transfer  or  discharge  from  the  facil- 
ity. 

"(3)  Access  and  visitation  rights. — A  skilled  nursing  facili- 
ty must — 

"(A)  permit  immediate  access  to  any  resident  by  any  rep- 
resentative of  the  Secretary,  by  any  representative  of  the 
State,  by  an  ombudsman  described  in  paragraph 
(2XBXHiXII),  or  by  the  resident 's  individual  physician; 
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**(B)  permit  immediate  access  to  a  resident,  subject  to  the 
resident's  right  to  deny  or  withdraw  consent  at  any  time,  by 
immediate  family  or  other  relatives  of  the  resident; 

"(C)  permit  immediate  access  to  a  resident,  subject  to  rea- 
sonable restrictions  and  the  resident 's  right  to  deny  or  with- 
draw consent  at  any  time,  by  others  who  are  visiting  with 
the  consent  of  the  resident; 

"(D)  permit  reasonable  access  to  a  resident  by  any  entity 
or  individual  that  provides  health,  social,  legal,  or  other 
services  to  the  resident,  subject  to  the  resident's  right  to 
deny  or  withdraw  consent  at  any  time;  and 

"(E)  permit  representatives  of  the  State  ombudsman  (de- 
scribed in  paragraph  (2XBXiii)(W),  with  the  permission  of 
the  resident  (or  the  resident 's  legal  representative)  and  con- 
sistent with  State  law,  to  examine  a  resident's  clinical 
records. 

"(4)  Equal  access  to  quality  care.— A  skilled  nursing  facil- 
ity must  establish  and  maintain  identical  policies  and  practices 
regarding  transfer,  discharge,  and  covered  services  under  this 
title  for  all  individuals  regardless  of  source  of  payment. 
"(5)  Admissions  policy.— 

"(A)  Admissions. — With  respect  to  admissions  practices, 
a  skilled  nursing  facility  must — 

"(i)(I)  not  require  individuals  applying  to  reside  or 
residing  in  the  facility  to  waive  their  rights  to  benefits 
under  this  title  or  under  a  State  plan  under  title  XIX, 
(II)  not  require  oral  or  written  assurance  that  such  in- 
dividuals are  not  eligible  for,  or  will  not  apply  for,  ben- 
efits under  this  title  or  such  a  State  plan,  and  (III) 
prominently  display  in  the  facility  and  provide  to  such 
individuals  written  information  about  how  to  apply  for 
and  use  such  benefits  and  how  to  receive  refunds  for 
previous  payments  covered  by  such  benefits;  and 

"(ii)  not  require  a  third  party  guarantee  of  payment 
to  the  facility  as  a  condition  of  admission  (or  expedited 
admission)  to,  or  continued  stay  in,  the  facility. 

'  YB)  CONSTR  UCTION.  — 

"(i)  No  PREEMPTION  OF  STRICTER  STANDARDS.Sub- 

paragraph  (A)  shall  not  be  construed  as  preventing 
States  or  political  subdivisions  therein  from  prohibit- 
ing, under  State  or  local  law,  the  discrimination 
against  individuals  who  are  entitled  to  medical  assist- 
ance under  this  title  with  respect  to  admissions  prac- 
tices of  skilled  nursing  facilities. 

"(ii)  Contracts  with  legal  representatives.— 
Subparagraph  (AXii)  shall  not  be  construed  as  prevent- 
ing a  facility  from  requiring  an  individual,  who  has 
legal  access  to  a  resident's  income  or  resources  avail- 
able to  pay  for  care  in  the  facility,  to  sign  a  contract 
(without  incurring  personal  financial  liability)  to  pro- 
vide payment  from  the  resident's  income  or  resources 
for  such  care. 
"(6)  Protection  of  resident  funds. — 

"(A)  In  general. — The  skilled  nursing  facility — 
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^'(i)  may  not  require  residents  to  deposit  their  person- 
al funds  with  the  facility,  and 

''(ii)  once  the  facility  accepts  the  written  authoriza- 
tion of  the  resident,  must  hold,  safeguard,  and  account 
for  such  personal  funds  under  a  system  established  and 
maintained  by  the  facility  in  accordance  with  this 
paragraph. 

'W)  Management  of  personal  funds. — Upon  a  facili- 
ty's acceptance  of  written  authorization  of  a  resident  under 
subparagraph  (AXii),  the  facility  must  manage  and  account 
for  the  personal  funds  of  the  resident  deposited  with  the  fa- 
cility as  follows: 

"(i)  Deposit. — The  facility  must  deposit  any  amount 
of  personal  funds  in  excess  of  $50  with  respect  to  a  resi- 
dent in  an  interest  bearing  account  (or  accounts)  that  is 
separate  from  any  of  the  facility's  operating  accounts 
and  credits  all  interest  earned  on  such  separate  ac- 
count to  such  account.  With  respect  to  any  other  per- 
sonal funds,  the  facility  must  maintain  such  funds  in 
a  non-interest  bearing  account  or  petty  cash  fund. 

"(ii)  Accounting  and  records.— The  facility  must 
assure  a  full  and  complete  separate  accounting  of  each 
such  resident's  personal  funds,  maintain  a  written 
record  of  all  financial  transactions  involving  the  per- 
sonal funds  of  a  resident  deposited  with  the  facility, 
and  afford  the  resident  (or  a  legal  representative  of  the 
resident)  reasonable  access  to  such  record. 

"(Hi)  Conveyance  upon  death. — Upon  the  death 
of  a  resident  with  such  an  account,  the  facility  must 
convey  promptly  the  resident's  personal  funds  (and  a 
final  accounting  of  such  funds)  to  the  individual  ad- 
ministering the  resident 's  estate. 
"(C)  Assurance  of  financial  security. — The  facility 
must  purchase  a  surety  bond,  or  otherwise  provide  assur- 
ance satisfactory  to  the  Secretary,  to  assure  the  security  of 
all  personal  funds  of  residents  deposited  with  the  facility. 

"(D)  Limitation  on  charges  to  personal  funds. — The 
facility  may  not  impose  a  charge  against  the  personal  funds 
of  a  resident  for  any  item  or  service  for  which  payment  is 
made  under  this  title  or  title  XIX. 
"(d)  Requirements  Relating  to  Administration  and  Other 
Matters.— 

'  '(1)  Administra  tion.  — 

"(A)  In  general.— a  skilled  nursing  facility  must  be  ad- 
ministered in  a  manner  that  enables  it  to  use  its  resources 
effectively  and  efficiently  to  attain  or  maintain  the  highest 
practicable  physical,  mental,  and  psychosocial  well-being  of 
each  resident  (consistent  with  requirements  established 
under  subsection  (f)(5)). 

"(B)  Required  notices.— If  a  change  occurs  in— 

"(i)  the  persons  with  an  ownership  or  control  interest 
(as  defined  in  section  1124(aXS))  in  the  facility. 
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*'(iV  the  persons  who  are  officers,  directors,  agents,  or 
managing  employees  (as  defined  in  section  1126(h))  of 
the  facility, 

"(Hi)  the  corporation,  association,  or  other  company 
responsible  for  the  management  of  the  facility,  or 

'Yiv)  the  individual  who  is  the  administrator  or  di- 
rector of  nursing  of  the  facility, 
the  skilled  nursing  facility  must  provide  notice  to  the  State 
agency  responsible  for  the  licensing  of  the  facility,  at  the 
time  of  the  change,  of  the  change  and  of  the  identity  of 
each  new  person,  company,  or  individual  described  in  the 
respective  clause. 

''(C)  Skilled  nursing  facility  administrator.— The 
administrator  of  a  skilled  nursing  facility  must  meet  stand- 
ards established  by  the  Secretary  under  subsection  (fX4)- 
'W  Licensing  and  life  safety  code. — 

''(A)  Licensing. — A  skilled  nursing  facility  must  be  li- 
censed under  applicable  State  and  local  law. 

'YB)  Life  safety  code.— A  skilled  nursing  facility  must 
meet  such  provisions  of  such  edition  (as  specified  by  the 
Secretary  in  regulation)  of  the  Life  Safety  Code  of  the  Na- 
tional Fire  Protection  Association  as  are  applicable  to  nurs- 
ing homes;  except  that — 

'W  the  Secretary  may  waive,  for  such  periods  as  he 
deems  appropriate,  specific  provisions  of  such  Code 
which  if  rigidly  applied  would  result  in  unreasonable 
hardship  upon  a  facility,  but  only  if  such  waiver 
would  not  adversely  affect  the  health  and  safety  of 
residents  or  personnel,  and 

"(ii)  the  provisions  of  such  Code  shall  not  apply  in 
any  State  if  the  Secretary  finds  that  in  such  State 
there  is  in  effect  a  fire  and  safety  code,  imposed  by 
State  law,  which  adequately  protects  residents  of  and 
personnel  in  skilled  nursing  facilities. 
'W  Sanitary  and  infection  control  and  physical  envi- 
ronment.— A  skilled  nursing  facility  must — 

'YA)  establish  and  maintain  an  infection  control  program 
designed  to  provide  a  safe,  sanitary,  and  comfortable  envi- 
ronment in  which  residents  reside  and  to  help  prevent  the 
development  and  transmission  of  disease  and  infection,  and 
''(B)  be  designed,  constructed,  equipped,  and  maintained 
in  a  manner  to  protect  the  health  and  safety  of  residents, 
personnel,  and  the  general  public. 
"(%)  Miscellaneous. — 

"(A)  Compliance  with  federal,  state,  and  local  laws 
AND  PROFESSIONAL  STANDARDS. — A  skilled  nursing  facility 
must  operate  and  provide  services  in  compliance  with  all 
applicable  Federal,  State,  and  local  laws  and  regulations 
(including  the  requirements  of  section  1124)  CL^d  with  ac- 
cepted professional  standards  and  principles  which  apply 
to  professionals  providing  services  in  such  a  facility. 

"(B)  Other. — A  skilled  nursing  facility  must  meet  such 
other  requirements  relating  to  the  health,  safety,  and  well- 
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being  of  residents  or  relating  to  the  physical  facilities  there- 
of as  the  Secretary  may  find  necessary. 
'Ye)  State  Requirements  Relating  to  Skilled  Nursing  Facili- 
ty Requirements. — The  requirements,  referred  to  in  section  1864(d), 
with  respect  to  a  State  are  as  follows: 

(1)  Specification  and  review  of  nurse  aide  training  and 
competency  evaluation  programs  and  of  nurse  aide  compe- 
TENCY EVALUATION  PROGRAMS. — The  State  must — 

'\A)  by  not  later  than  March  1,  1989,  specify  those  train- 
ing and  competency  evaluation  programs,  and  those  compe- 
tency evaluation  programs,  that  the  State  approves  for  pur- 
poses of  subsection  (b)(5)  and  that  meet  the  requirements  es- 
tablished under  clause  (i)  or  (ii)  of  subsection  (f)(2)(A),  and 
''(B)  by  not  later  than  March  1,  1990,  provide  for  the 
review  and  reapproval  of  such  programs,  at  a  frequency 
and  using  a  methodology  consistent  with  the  requirements 
established  under  subsection  (fX2XAXiii). 
The  failure  of  the  Secretary  to  establish  requirements  under 
subsection  (fX2)  shall  not  relieve  any  State  of  its  responsibility 
under  this  paragraph. 
"(2)  Nurse  aide  registry. — 

"(A)  In  general. — By  not  later  than  March  1,  1989,  the 
State  shall  establish  and  maintain  a  registry  of  all  individ- 
uals who  have  satisfactorily  completed  a  nurse  aide  train- 
ing and  competency  evaluation  program,  or  a  nurse  aide 
competency  evaluation  program,  approved  under  paragraph 
(1)  in  the  State. 

"(B)  Information  in  registry.— The  registry  under  sub- 
paragraph (A)  shall  provide  (in  accordance  with  regula- 
tions of  the  Secretary)  for  the  inclusion  of  specific  docu- 
mented findings  by  a  State  under  subsection  (g)(lXC)  of  resi- 
dent neglect  or  abuse  or  misappropriation  of  resident  prop- 
erty involving  an  individual  listed  in  the  registry,  as  well 
as  any  brief  statement  of  the  individual  disputing  the  find- 
ings. In  the  case  of  inquiries  to  the  registry  concerning  an 
individual  listed  in  the  registry,  any  information  disclosed 
concerning  such  a  finding  shall  also  include  disclosure  of 
any  such  statement  in  the  registry  relating  to  the  finding  or 
a  clear  and  accurate  summary  of  such  a  statement. 
"(S)  State  appeals  process  for  transfers.— The  State,  for 
transfers  from  skilled  nursing  facilities  effected  on  or  after  Oc- 
tober 1,  1990,  must  provide  for  a  fair  mechanism  for  hearing 
appeals  on  transfers  of  residents  of  such  facilities.  Such  mecha- 
nism must  meet  the  guidelines  established  by  the  Secretary 
under  subsection  (fXS);  but  the  failure  of  the  Secretary  to  estab- 
lish such  guidelines  shall  not  relieve  any  State  of  its  responsi- 
bility to  provide  for  such  a  fair  mechanism. 

"(%)  Skilled  nursing  faciuty  administrator  standards. — 
By  not  later  than  January  1,  1990,  the  State  must  have  imple- 
mented and  enforced  the  skilled  nursing  facility  administrator 
standards  developed  under  subsection  (0(4)  respecting  the  quali- 
fication of  administrators  of  skilled  nursing  facilities. 

"(5)  Specification  of  resident  assessment  instrument.— 
Effective  July  1,  1989,  the  State  shall  specify  the  instrument  to 
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be  used  by  nursing  facilities  in  the  State  in  complying  with  the 
requirement  of  subsection  (b)(3)(AXiiil  Such  instrument  shall 
be— 

'*(A)  one  of  the  instruments  designated  under  subsection 
(fX6XB),  or 

*YB)  an  instrument  which  the  Secretary  has  approved  as 
being  consistent  with  the  minimum  data  set  of  core  ele- 
ments, common  definitions,  and  utilization  guidelines  spec- 
ified by  the  Secretary  under  subsection  (fXSXA). 
''(f)  Responsibilities  of  Secretary  Relating  to  Skilled  Nurs- 
ing Facility  Requirements. — 

'XV  General  responsibility. — It  is  the  duty  and  responsibil- 
ity of  the  Secretary  to  assure  that  requirements  which  govern 
the  provision  of  care  in  skilled  nursing  facilities  under  this 
title,  and  the  enforcement  of  such  requirements,  are  adequate  to 
protect  the  health,  safety,  welfare,  and  rights  of  residents  and 
to  promote  the  effective  and  efficient  use  of  public  moneys. 

(2)  Requirements  for  nurse  aide  training  and  compe- 
tency EVALUATION  PROGRAMS  AND  FOR  NURSE  AIDE  COMPETEN- 
CY EVALUATION  PROGRAMS.-— 

'XAJ  In  general. — For  purposes  of  subsections  (bX5)  and 
(eXlXA),  the  Secretary  shall  establish,  by  not  later  than 
September  1,  1988— 

'Yi)  requirements  for  the  approval  of  nurse  aide 
training  and  competency  evaluation  programs,  includ- 
ing requirements  relating  to  (I)  the  areas  to  be  covered 
in  such  a  program  (including  at  least  basic  nursing 
skills,  personcd  care  skills,  cognitive,  behavioral  and 
social  care,  basic  restorative  services,  and  residents* 
rights),  content  of  the  curriculum,  (II)  minimum  hours 
of  initial  and  ongoing  training  and  retraining  (includ- 
ing not  less  than  75  hours  in  the  case  of  initial  train- 
ing), (III)  qualifications  of  instructors,  and  (IV)  proce- 
dures for  determination  of  competency; 

"(ii)  requirements  for  the  approval  of  nurse  aide  com- 
petency evaluation  programs,  including  requirement  re- 
lating to  the  areas  to  be  covered  in  such  a  program,  in- 
cluding at  least  basic  nursing  skills,  personal  care 
skills,  cognitive,  behavioral  and  social  care,  basic  re- 
storative services,  residents'  rights,  and  procedures  for 
determination  of  competency;  and 

'Yiii)  requirements  respecting  the  minimum  frequency 
and  methodology  to  be  used  by  a  State  in  reviewing 
such  programs  compliance  with  the  requirements  for 
such  programs. 
*W)  Approval  of  certain  programs. — Such  require- 
ments— 

'W  may  permit  approval  of  programs  offered  by  or  in 
facilities,  as  well  as  outside  facilities  (including  em- 
ployee organizations),  and  of  programs  in  effect  on  the 
date  of  the  enactment  of  this  section; 

'Yii)  shall  permit  a  State  to  find  that  an  individual 
who  has  completed  (before  July  1,  1989)  a  nurse  aide 
training  and  competency  evaluation  program  shall  be 
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deemed  to  have  completed  such  a  program  approved 
under  subsection  (hX5)  if  the  State  determines  that,  at 
the  time  the  program  was  offered,  the  program  met  the 
requirements  for  approval  under  such  paragraph;  and 
''(Hi)  shall  prohibit  approval  of  such  a  program — 
'W  offered  by  or  in  a  skilled  nursing  facility 
which  has  been  determined  to  be  out  of  compliance 
with  the  requirements  of  subsection  (b),  (cj,  or  (d), 
within  the  previous  2  years,  or 

''(II)  offered  by  or  in  a  skilled  nursing  facility 
unless  the  State  makes  the  determination,  upon  an 
individual's  completion  of  the  program,  that  the 
individual  is  competent  to  provide  nursing  and 
nursing-related  services  in  skilled  nursing  facili- 
ties. 

A  State  may  not  delegate  its  responsibility  under  clause 
(iii)(II)  to  the  skilled  nursing  facility. 
"(3)  Federal  guidelines  for  state  appeals  process  for 
TRANSFERS. — For  purposes  of  subsections  (c)(2)(B)(iii)(I)  and 
(e)(3),  by  not  later  than  October  1,  1989,  the  Secretary  shall  es- 
tablish guidelines  for  minimum  standards  which  State  appeals 
processes  under  subsection  (eX3)  must  meet  to  provide  a  fair 
mechanism  for  hearing  appeals  on  transfers  of  residents  from 
skilled  nursing  facilities. 

"(Jf)  Secretarial  standards  for  qualification  of  adminis- 
trators.— For  purposes  of  subsections  (d)(1)(C)  and  (e)(4),  the 
Secretary  shall  develop,  by  not  later  than  March  1,  1989,  stand- 
ards to  be  applied  in  assuring  the  qualifications  of  administra- 
tors of  skilled  nursing  facilities. 

"(5)  Criteria  for  administration. — The  Secretary  shall  es- 
tablish criteria  for  assessing  a  skilled  nursing  facility's  compli- 
ance with  the  requirement  of  subsection  (d)(1)  with  respect  to — 
"(A)  its  governing  body  and  management, 
'(B)  agreements  with  hospitals  regarding  transfers  of 
residents  to  and  from  the  hospitals  and  to  and  from  other 
skilled  nursing  facilities, 
"(C)  disaster  preparedness, 
"(D)  direction  of  medical  care  by  a  physician, 
"(E)  laboratory  and  radiological  services, 
"(F)  clinical  records,  and 
"(G)  resident  and  advocate  participation. 
"(6)  Specification  of  resident  assessment  data  set  and 
INSTRUMENTS. — The  Secretary  shall — 

"(A)  not  later  than  July  1,  1989,  specify  a  minimum  data 
set  of  core  elements  and  common  definitions  for  use  by 
nursing  facilities  in  conducting  the  assessments  required 
under  subsection  (b)(3),  and  establish  guidelines  for  utiliza- 
tion of  the  data  set;  and 

"(B)  by  not  later  than  October  1,  1990,  designate  one  or 
more  instruments  which  are  consistent  with  the  specifica- 
tion made  under  subparagraph  (A)  and  which  a  State  may 
specify  under  subsection  (eX5XA)  for  use  by  nursing  facili- 
ties in  complying  with  the  requirements  of  subsection 
(bX3XAXiii). 
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'\7)  List  of  items  and  services  furnished  in  skilled  nurs- 
ing FACILITIES  NOT  CHARGEABLE  TO  THE  PERSONAL  FUNDS  OF  A 
RESIDENT. — 

'XA)  Regulations  required. — Pursuant  to  the  require- 
ment of  section  21(b)  of  the  Medicare-Medicaid  Anti-Fraud 
and  Abuse  Amendments  of  1977,  the  Secretary  shall  issue 
regulations,  on  or  before  the  first  day  of  the  seventh  month 
to  begin  after  the  date  of  enactment  of  this  section,  that 
define  those  costs  which  may  be  charged  to  the  personal 
funds  of  patients  in  skilled  nursing  facilities  who  are  indi- 
viduals receiving  benefits  under  this  part  and  those  costs 
which  are  to  be  included  in  the  reasonable  cost  (or  other 
payment  amount)  under  this  title  for  extended  care  services. 

"(B)  Rule  if  failure  to  publish  regulations.— If  the 
Secretary  does  not  issue  the  regulations  under  subpara- 
graph (A)  on  or  before  the  date  required  in  such  subpara- 
graph, in  the  case  of  a  resident  of  a  skilled  nursing  facility 
who  is  eligible  to  receive  benefits  under  this  part,  the  costs 
which  may  not  be  charged  to  the  personal  funds  of  such 
resident  (and  for  which  payment  is  considered  to  be  made 
under  this  title)  shall  not  include,  at  a  minimum,  the  costs 
for  routine  personal  hygiene  items  and  services  furnished 
by  the  facility. ". 

(b)  Costs  of  Meeting  Requirements. — 

(1)  Under  reasonable  cost. — Section  1861(vXlXE)  of  such 
Act  (42  U.S.C.  1395s(vXlXE))  is  amended  by  adding  at  the  end 
the  following  new  sentence:  ''Notwithstanding  the  previous  sen- 
tence, such  regulations  with  respect  to  skilled  nursing  facilities 
shall  take  into  account  (in  a  manner  consistent  with  subpara- 
graph (A)  and  based  on  patient-days  of  services  furnished)  the 
costs  of  such  facilities  complying  with  the  requirements  of  sub- 
sections (b),  (c),  and  (d)  of  section  1819  (including  the  costs  of 
conducting  nurse  aide  training  and  competency  evaluation  pro- 
grams and  competency  evaluation  programs). 

(2)  Adjustment  in  prospective  payments. — Section  1888(d) 
of  such  Act  (42  U.S.C.  lS95yy(d))  is  amended  by  adding  at  the 
end  the  following  new  paragraph: 

'Y7)  In  computing  the  rates  of  payment  to  be  made  under  this  sub- 
section, there  shall  be  taken  into  account  the  costs  described  in  the 
last  sentence  of  section  1861(v)(lXE)  (relating  to  compliance  with 
nursing  facility  requirements  and  of  conducting  nurse  aide  training 
and  competency  evaluation  programs  and  competency  evaluation 
programs). 

(c)  Evaluation.— The  Secretary  of  Health  and  Human  Services 
shall  evaluate,  and  report  to  Congress  by  not  later  than  January  1, 
1992,  on  the  implementation  of  the  resident  assessment  process  for 
residents  of  skilled  nursing  facilities  under  the  amendments  made 
by  this  section. 

(d)  Conforming  Amendment. — Section  1861(aX2)  of  the  Social  Se- 
curity Act  (1^2  U.S.C  1395x(aX2))  is  amended  by  striking  ''skilled 
nursing  facility''  and  inserting  ''facility  described  in  section 
1919(aX2)  or  subsection  (yXl)'\ 
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SEC.  4202.  SURVEY  AND  CERTIFICATION  PROCESS. 

(a)  State  Requirement  for  Process.— Title  XVIII  of  the  Social 
Security  Act  is  amended — 

(V  in  section  1864(d)  (42  U.S.C.  1395aa(d)),  as  added  by  sec- 
tion 4201(a)(2)  of  this  Act,  by  inserting  before  the  period  "and 
section  1819(g)",  and 

(2)  in  section  1819,  as  added  by  section  4201(aX3)  of  this  Act, 
by  adding  at  the  end  the  following  new  subsection: 
"(g)  Survey  and  Certification  Process. — 
'W  State  and  federal  responsibility. — 

'*(A)  In  general. — Pursuant  to  an  agreement  under  sec- 
tion 1864,  each  State  shall  be  responsible  for  certifying,  in 
accordance  with  surveys  conducted  under  paragraph  (2),  the 
compliance  of  skilled  nursing  facilities  (other  than  facili- 
ties of  the  State)  with  the  requirements  of  subsections  (b), 
(c),  and  (d).  The  Secretary  shall  be  responsible  for  certifying, 
in  accordance  with  surveys  conducted  under  paragraph  (2), 
the  compliance  of  State  skilled  nursing  facilities  with  the 
requirements  of  such  subsections. 

'W)  Educational  program.— Each  State  shall  conduct 
periodic  educational  programs  for  the  staff  and  residents 
(and  their  representatives)  of  skilled  nursing  facilities  in 
order  to  present  current  regulations,  procedures,  and  poli- 
cies under  this  section. 

''(C)  Investigation  of  allegations  of  resident  ne- 
glect AND  ABUSE  AND   MISAPPROPRIATION  OF  RESIDENT 

PROPERTY. — The  State  shall  provide,  through  the  agency  re- 
sponsible for  surveys  and  certification  of  nursing  facilities 
under  this  subsection,  for  a  process  for  the  receipt,  review, 
and  investigation  of  allegations  of  resident  neglect  and 
abuse  and  misappropriation  of  resident  property  by  a  nurse 
aide  in  a  nursing  facility.  If  the  State  finds,  after  notice  to 
the  nurse  aide  involved  and  a  reasonable  opportunity  for  a 
hearing  for  the  nurse  aide  to  rebut  allegations,  that  a  nurse 
aide  whose  name  is  contained  in  a  nurse  aide  registry  has 
neglected  or  abused  a  resident  or  misappropriated  resident 
property  in  a  facility,  the  State  shall  notify  the  nurse  aide 
and  the  registry  of  such  finding. 

'YD)  Construction. — The  failure  of  the  Secretary  to  es- 
tablish standards  under  subsection  (f)  shall  not  relieve  a 
State  of  its  responsibility  under  this  subsection. 

Surveys.— 

''(A)  Standard  survey. — 

"(i)  In  general.— Each  skilled  nursing  facility  shall 
be  subject  to  a  standard  survey,  to  be  conducted  with- 
out any  prior  notice  to  the  facility.  Any  individual  who 
notifies  (or  causes  to  be  notified)  a  skilled  nursing  fa- 
cility of  the  time  or  date  on  which  such  a  survey  is 
scheduled  to  be  conducted  is  subject  to  a  civil  money 
penalty  of  not  to  exceed  $2,000.  The  Secretary  shall  pro- 
vide for  imposition  of  civil  money  penalties  under  this 
clause  in  a  manner  similar  to  that  for  the  imposition 
of  civil  money  penalties  under  section  1128A.  The  Sec- 
retary shall  review  each  State's  procedures  for  the 
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scheduling  and  conduct  of  standard  surveys  to  assure 
that  the  State  has  taken  all  reasonable  steps  to  avoid 
giving  notice  of  such  a  survey  through  the  scheduling 
procedures  and  the  conduct  of  the  surveys  themselves. 

"(ii)  Contents. — Each  standard  survey  shall  in- 
clude, for  a  case-mix  stratified  sample  of  residents — 

'YD  a  survey  of  the  quality  of  care  furnished,  as 
measured  by  indicators  of  medical,  nursing,  and 
rehabilitative  care,  dietary  and  nutrition  services, 
activities  and  social  participation,  and  sanitation, 
infection  control,  and  the  physical  environment, 

''(II)  written  plans  of  care  provided  under  subsec- 
tion (b)(2)  ana  an  audit  of  the  residents'  assess- 
ments under  subsection  (bX3)  to  determine  the  ac- 
curacy of  such  assessments  and  the  adequacy  of 
such  plans  of  care,  and 

mi)  a  review  of  compliance  with  residents' 
rights  under  subsection  (c). 
'XiiV  Frequency.— 

"(I)  In  general. — Each  skilled  nursing  facility 
shall  be  subject  to  a  standard  survey  not  later 
than  15  months  after  the  date  of  the  previous 
standard  survey  conducted  under  this  subpara- 
graph. The  Statewide  average  interval  between 
standard  surveys  of  skilled  nursing  facilities  under 
this  subsection  shall  not  exceed  12  months. 

''(II)  Special  surveys. — If  not  otherwise  con- 
ducted under  subclause  (I),  a  standard  survey  (or 
an  abbreviated  standard  survey)  may  be  conducted 
within  2  months  of  any  change  of  ownership,  ad- 
ministration, management  of  a  skilled  nursing  fa- 
cility, or  the  director  of  nursing  in  order  to  deter- 
mine whether  the  change  has  resulted  in  any  de- 
cline in  the  quality  of  care  furnished  in  the  facili- 

Jy- 

"(B)  Extended  surveys. — 

"(i)  In  general. — Each  skilled  nursing  facility 
which  is  found,  under  a  standard  survey,  to  have  pro- 
vided substandard  quality  of  care  shall  be  subject  to 
an  extended  survey.  Any  other  facility  may,  at  the  Sec- 
retary's or  State's  discretion,  be  subject  to  such  an  ex- 
tended survey  (or  a  partial  extended  survey). 

"(ii)  Timing. — The  extended  survey  shall  be  conduct- 
ed immediately  after  the  standard  survey  (or,  if  not 
practical^  not  later  than  2  weeks  after  the  date  of  com- 
pletion of  the  standard  survey). 

"(Hi)  Contents. — In  such  an  extended  survey,  the 
survey  team  shall  review  and  identify  the  policies  and 
procedures  which  produced  such  substandard  quality 
of  care  and  shall  determine  whether  the  facility  has 
complied  with  all  the  requirements  described  in  subsec- 
tions (b),  (c),  and  (d).  Such  review  shall  include  an  ex- 
pansion of  the  size  of  the  sample  of  residents '  assess- 
ments reviewed  and  a  review  of  the  staffing,  of  in-serv- 
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ice  training,  and,  if  appropriate,  of  contracts  with  con- 
sultants. 

'*(iv)  Construction.— Nothing  in  this  paragraph 
shall  be  construed  as  requiring  an  extended  or  partial 
extended  survey  as  a  prerequisite  to  imposing  a  sanc- 
tion against  a  facility  under  subsection  (h)  on  the  basis 
of  findings  in  a  standard  survey. 
'XC)  Survey  protocol. — Standard  and  extended  surveys 
shall  be  conducted — 

'Yi)  based  upon  a  protocol  which  the  Secretary  has 
developed,  tested,  and  validated  by  not  later  than  Octo- 
ber 1,  1990,  and 

*'(ii)  by  individuals,  of  a  survey  team,  who  meet  such 
minimum  qualifications  as  the  Secretary  establishes  by 
not  later  than  such  date. 
The  failure  of  the  Secretary  to  develop,  test,  or  validate 
such  protocols  or  to  establish  such  minimum  qualifications 
shall  not  relieve  any  State  of  its  responsibility  (or  the  Secre- 
tary of  the  Secretary's  responsibility)  to  conduct  surveys 
under  this  subsection. 

'YDJ  Consistency  of  surveys.— Each  State  and  the  Sec- 
retary shall  implement  programs  to  measure  and  reduce  in- 
consistency in  the  application  of  survey  results  among  sur- 
veyors. 
'YEJ  Survey  teams.— 

*Yi)  In  general. — Surveys  under  this  subsection 
shall  be  conducted  by  a  multidisciplinary  team  of  pro- 
fessionals (including  a  registered  professional  nurse). 

'Yii)  Prohibition  of  conflicts  of  interest.— A 
State  may  not  use  as  a  member  of  a  survey  team  under 
this  subsection  an  individual  who  is  serving  (or  has 
served  within  the  previous  2  years)  as  a  member  of  the 
staff  of  or  as  a  consultant  to,  the  facility  surveyed  re- 
,  specting  compliance  with  the  requirements  of  subsec- 
tions (b),  (c),  and  (d),  or  who  has  a  personal  or  familial 
financial  interest  in  the  facility  being  surveyed. 

*Yiii)  Training. — The  Secretary  shall  provide  for  the 
comprehensive  training  of  State  and  Federal  surveyors 
in  the  conduct  of  standard  and  extended  surveys  under 
this  subsection,  including  the  auditing  of  resident  as- 
sessments and  plans  of  care.  No  individual  shall  serve 
OS  a  member  of  a  survey  team  unless  the  individual 
has  successfully  completed  a  training  and  testing  pro- 
gram in  survey  and  certification  techniques  that  has 
been  approved  by  the  Secretary. 

'YS)  Validation  surveys.  

"(A)  In  general. — The  Secretary  shall  conduct  onsite 
surveys  of  a  representative  sample  of  skilled  nursing  facili- 
ties in  each  State,  within  2  months  of  the  date  of  surveys 
conducted  under  paragraph  (2)  by  the  State,  in  a  sufficient 
number  to  allow  inferences  about  the  adequacies  of  each 
State's  surveys  conducted  under  paragraph  (2).  In  conduct- 
ing such  surveys,  the  Secretary  shall  use  the  same  survey 
protocols  as  the  State  is  required  to  use  under  paragraph 
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(2).  If  the  State  has  determined  that  an  individual  skilled 
nursing  facility  meets  the  requirements  of  subsections  (h), 
(cl  arid  (d),  but  the  Secretary  determines  that  the  facility 
does  not  meet  such  requirements,  the  Secretary's  determina- 
tion as  to  the  facility's  noncompliance  with  such  require- 
ments is  binding  and  supersedes  that  of  the  State  survey. 

'W)  Scope. — With  respect  to  each  State,  the  Secretary 
shall  conduct  surveys  under  subparagraph  (A)  each  year 
with  respect  to  at  least  5  percent  of  the  number  of  skilled 
nursing  facilities  surveyed  by  the  State  in  the  year,  but  in 
no  case  less  than  5  skilled  nursing  facilities  in  the  State. 

''(C)  Remedies  for  substandard  performance. — If  the 
Secretary  finds,  on  the  basis  of  such  surveys,  that  a  State 
has  failed  to  perform  surveys  as  required  under  paragraph 
(2)  or  that  a  State's  survey  and  certification  performance 
otherwise  is  not  adeauate,  the  Secretary  shall  provide  for 
an  appropriate  remedy,  which  may  include  the  training  of 
survey  teams  in  the  State. 

**(C)  Special  surveys  of  compliance. — Where  the  Secre- 
tary has  reason  to  question  the  compliance  of  a  skilled 
nursing  facility  with  any  of  the  requirements  of  subsections 
(b),  (c),  and  (d),  the  Secretary  may  conduct  a  survey  of  the 
facility  and,  on  that  basis,  make  independent  and  binding 
determinations  concerning  the  extent  to  which  the  skilled 
nursing  facility  meets  such  requirements. 

Investigation  of  complaints  and  monitoring  compli- 
ance.— Each  State  shall  maintain  procedures  and  adequate 
staff  to— 

"(A)  investigate  complaints  of  violations  of  requirements 
by  skilled  nursing  facilities,  and 

'W)  monitor,  on-site,  on  a  regular,  as  needed  basis,  a 
skilled  nursing  facility's  compliance  with  the  requirements 
of  subsections  (b),  (c),  and  (d),  if— 

*W  the  facility  has  been  found  not  to  be  in  compli- 
ance with  such  requirements  and  is  in  the  process  of 
correcting  deficiencies  to  achieve  such  compliance; 

'Yii)  the  facility  was  previously  found  not  to  be  in 
compliance  with  such  requirements,  has  corrected  defi- 
ciencies to  achieve  such  compliance,  and  verification  of 
continued  compliance  is  indicated;  or 

'Yiii)  the  State  has  reason  to  question  the  compliance 
of  the  facility  with  such  requirements. 
A  State  may  maintain  and  utilize  a  specialized  team  (including 
an  attorney,  an  auditor,  and  appropriate  health  care  profession- 
als) for  the  purpose  of  identifying,  surveying,  gathering  and  pre- 
serving evidence,  and  carrying  out  appropriate  enforcement  ac- 
tions against  chronically  substandard  skilled  nursing  facilities. 

"(5)  Disclosure  of  results  of  inspections  and  activi- 
ties.— 

''(A)  Public  information.— Each  State,  and  the  Secre- 
tary, shall  make  available  to  the  public — 

information  respecting  all  surveys  and  certifica- 
tions made  respecting  skilled  nursing  facilities,  includ- 
ing statements  of  deficiencies  and  plans  of  correction. 
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copies  of  cost  reports  of  such  facilities  filed 
under  this  title  or  title  XIX, 

*Yiii)  copies  of  statements  of  ownership  under  section 
1121  and 

'  (iv)  information  disclosed  under  section  1126. 
'W)  Notice  to  ombudsman. —  Each  State  shall  notify 
the  State  long-term  care  ombudsman  (established  under  sec- 
tion 307(aX12)  of  the  Older  Americans  Act  of  1965)  of  the 
State's  findings  of  noncompliance  with  any  of  the  require- 
ments of  subsections  (bj,  (c),  and  (d),  with  respect  to  a 
skilled  nursing  facility  in  the  State. 

''(C)  Notice  to  physicians  and  skilled  nursing  facili- 
ty ADMINISTRATOR  LICENSING  BOARD. — If  a  State  finds  that 
a  skilled  nursing  facility  has  provided  substandard  quality 
of  care,  the  State  shall  notify — 

"(i)  the  attending  physician  of  each  resident  with  re- 
spect to  which  such  finding  is  made,  and 

*Yii)  the  State  board  responsible  for  the  licensing  of 
the  skilled  nursing  facility  administrator  at  the  facili- 
ty- 

*'(C)  Access  to  fraud  control  units.— Each  State  shall 
provide  its  State  medicaid  fraud  and  abuse  control  unit  (es- 
tablished under  section  190S(q))  with  access  to  all  informa- 
tion of  the  State  agency  responsible  for  surveys  and  certifi- 
cations under  this  subsection. 
(c)  Posting  Survey  Results.— Section  1864(a)  of  such  Act  (42 
U.S.C.  1395aa(a))  is  amended  by  inserting,  after  ''readily  available 
form  and  place''  in  the  fifth  sentence,  the  following:  ",  and  require 
(in  the  case  of  skilled  nursing  facilities)  the  posting  in  a  place  read- 
ily accessible  to  patients  (and patients'  representatives), ". 

SEC.  4203.  ENFORCEMENT  process. 

(a)  State  Requirement.— Title  XVIII  of  the  Social  Security  Act 
is  amended — 

(1)  in  section  1864(d)  (42  U.S.C.  1395aa(d)),  as  added  by  sec- 
tion 4201(aX2)  and  as  amended  by  section  4202(a)(1)  of  this  Act, 
by  inserting  before  the  period  at  the  end  the  following:  "and  the 
establishment  of  remedies  under  sections  1819(h)(2)(B)  and 
1819(hX2XC)  (relating  to  establishment  and  application  of  reme- 
dies)"; and 

(2)  by  adding  at  the  end  of  section  1819  of  such  Act,  as  added 
by  section  4201(aK8)  and  as  amended  by  section  4202(a)(2),  the 
end  the  following  new  subsection: 

"(h)  Enforcement  Process.— 

"(1)  In  general. — If  a  State  finds,  on  the  basis  of  a  stand- 
ard, extended,  or  partial  extended  survey  under  subsection  (g)(2) 
or  otherwise,  that  a  skilled  nursing  facility  no  longer  meets  a 
requirement  of  subsection  (b),  (c),  or  (d),  and  further  finds  that 
the  facility 's  deficiencies — 

"(A)  immediately  jeopardize  the  health  or  safety  of  its 
residents,  the  State  shall  recommend  to  the  Secretary  that 
the  Secretary  take  such  action  as  described  in  paragraph 
(2XAXi);  or 
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''(B)  do  not  immediately  jeopardize  the  health  or  safety  of 
its  residents,  the  State  may  recommend  to  the  Secretary 
that  the  Secretary  take  such  action  as  described  in  para- 
graph (2XAXiil 

If  a  State  finds  that  a  skilled  nursing  facility  meets  the  require- 
ments of  subsections  (b),  (c),  and  (d),  but,  as  of  a  previous  period, 
did  not  meet  such  requirements,  the  State  may  recommend  a 
civil  money  penalty  under  paragraph  (2XBXii)  for  the  days  in 
which  it  finds  that  the  facility  was  not  in  compliance  with 
such  requirements. 

Secretarial  authority. — 

''(A)  In  general. — With  respect  to  any  skilled  nursing  fa- 
cility in  a  State,  if  the  Secretary  finds,  or  pursuant  to  a  rec- 
ommendation of  the  State  under  paragraph  (1)  finds,  that  a 
skilled  nursing  facility  no  longer  meets  a  requirement  of 
subsection  (b),  (c),  or  (d),  and  further  finds  that  the  facili- 
ty's deficiencies — 

'W  immediately  jeopardize  the  health  or  safety  of  its 
residents,  the  Secretary  shall  take  immediate  action  to 
remove  the  jeopardy  and  correct  the  deficiencies 
through  the  remedy  specified  in  subparagraph  (BXiii), 
or  terminate  the  facility's  participation  under  this  title 
and  may  provide,  in  addition,  for  one  or  more  of  the 
other  remedies  described  in  subparagraph  (B);  or 

"(ii)  do  not  immediately  jeopardize  the  health  or 
safety  of  its  residents,  the  Secretary  may  impose  any  of 
the  remedies  described  in  subparagraph  (B). 
Nothing  in  this  subparagraph  shall  be  construed  as  re- 
stricting the  remedies  available  to  the  Secretary  to  remedy 
a  skilled  nursing  facility's  deficiencies.  If  the  Secretary 
finds,  or  pursuant  to  the  recommendation  of  the  State 
under  paragraph  (1)  finds,  that  a  skilled  nursing  facility 
meets  such  requirements  but,  as  of  a  previous  period,  did 
not  meet  such  requirements,  the  Secretary  may  provide  for  a 
civil  money  penalty  under  subparagraph  (BXii)  for  the  days 
on  which  he  finds  that  the  facility  was  not  in  compliance 
with  such  requirements. 

'YBJ  Specified  remedies. — The  Secretary  may  take  the 
following  actions  with  respect  to  a  finding  that  a  facility 
has  not  met  an  applicable  requirement: 

'XiJ  Denial  of  payment. — The  Secretary  may  deny 
any  further  payments  under  this  title  with  respect  to 
all  individuals  entitled  to  benefits  under  this  title  in 
the  facility  or  with  respect  to  such  individuals  admit- 
ted to  the  facility  after  the  effective  date  of  the  finding. 

'Yii)  Authority  with  respect  to  civil  money  pen- 
alties.— The  Secretary  may  impose  a  civil  money  pen- 
alty in  an  amount  not  to  exceed  $10,000  for  each  day  of 
noncompliance  and  the  Secretary  shall  impose  and  col- 
lect such  a  penalty  in  the  same  manner  as  civil  money 
penalties  are  imposed  and  collected  under  section 
1128A. 

''(Hi)  Appointment  of  temporary  management. — 
In  consultation  with  the  State,  the  Secretary  may  ap- 


188 


point  temporary  management  to  oversee  the  operation 
of  the  facility  and  to  assure  the  health  and  safety  of 
the  facility  s  residents,  where  there  is  a  need  for  tempo- 
rary management  while — 

'YD  there  is  an  orderly  closure  of  the  facility,  or 
^'(11)  improvements  are  made  in  order  to  bring 
the  facility  into  compliance  with  all  the  require- 
ments of  subsections  (h),  (c),  and  (d). 
The  temporary  management  under  this  clause  shall  not 
be  terminated  under  subclause  (II)  until  the  Secretary 
has  determined  that  the  facility  has  the  management 
capability  to  ensure  continued  compliance  with  all  the 
requirements  of  subsections  (b),  (c),  and  (d). 
The  Secretary  shall  specify  criteria,  as  to  when  and  how 
each  of  such  remedies  is  to  be  applied,  the  amounts  of  any 
fines,  and  the  severity  of  each  of  these  remedies,  to  be  used 
in  the  imposition  of  such  remedies.  Such  criteria  shall  be 
designed  so  as  to  minimize  the  time  between  the  identifica- 
tion of  violations  and  final  imposition  of  the  remedies  and 
shall  provide  for  the  imposition  of  incrementally  more 
severe  fines  for  repeated  or  uncorrected  deficiencies.  In  ad- 
dition, the  Secretary  may  provide  for  other  specified  reme- 
dies, such  as  directed  plans  of  correction. 

"(CJ  Continuation  of  payments  pending  remedi- 
ation.— The  Secretary  may  continue  payments,  over  a 
period  of  not  longer  than  6  months,  under  this  title  with 
respect  to  a  skilled  nursing  facility  not  in  compliance  with 
a  requirement  of  subsection  (b),  (c),  or  (d),  if— 

the  State  survey  agency  finds  that  it  is  more  ap- 
propriate to  take  alternative  action  to  assure  compli- 
ance of  the  facility  with  the  requirements  than  to  ter- 
minate the  certification  of  the  facility, 

"(ii)  the  State  has  submitted  a  plan  and  timetable 
for  corrective  action  to  the  Secretary  for  approval  and 
the  Secretary  approves  the  plan  of  corrective  action, 
and 

''(Hi)  the  facility  agrees  to  repay  to  the  Federal  Gov- 
ernment payments  received  under  this  subparagraph  if 
the  corrective  action  is  not  taken  in  accordance  with 
the  approved  plan  and  timetable. 
The  Secretary  shall  establish  guidelines  for  approval  of  cor- 
rective actions  requested  by  States  under  this  subparagraph. 

'YD)  Assuring  prompt  compliance. — If  a  skilled  nurs- 
ing facility  has  not  complied  with  any  of  the  requirements 
of  subsections  (b),  (c),  and  (d),  within  2  months  after  the 
date  the  facility  is  found  to  be  out  of  compliance  with  such 
requirements,  the  Secretary  shall  impose  the  remedy  de- 
scribed in  subparagraph  (BXi)  for  all  individuals  who  are 
admitted  to  the  facility  after  such  date. 

"(E)  Repeated  noncompliance. — In  the  case  of  a  skilled 
nursing  facility  which,  on  3  consecutive  standard  surveys 
conducted  under  subsection  (gX2),  has  been  found  to  have 
provided  substandard  quality  of  care,  the  Secretary  shall 
(regardless  of  what  other  remedies  are  provided) — 


189 


impose  the  remedy  described  in  subparagraph 
(BXiX  and 

'Xii)  monitor  the  facility  under  subsection  (gX4XB), 
until  the  facility  has  demonstrated,  to  the  satisfaction  of 
the  Secretary,  that  it  is  in  compliance  with  the  require- 
ments of  subsections  (b),  (c),  and  (d),  and  that  it  will 
remain  in  compliance  with  such  requirements. 
*'(3)  Effective  period  of  denial  of  payment.— A  finding  to 
deny  payment  under  this  subsection  shall  terminate  when  the 
Secretary  finds  that  the  facility  is  in  substantial  compliance 
with  all  the  requirements  of  subsections  (b),  (c),  and  (d). 

*W  Immediate  termination  of  participation  for  facility 
where  secretary  finds  noncompliance  and  immediate  jeop- 
ardy.— If  the  Secretary  finds  that  a  skilled  nursing  facility  has 
not  met  a  requirement  of  subsection  (b),  (c),  or  (d),  and  finds 
that  the  failure  immediately  jeopardizes  the  health  or  safety  of 
its  residents,  the  Secretary  shall  take  immediate  action  to 
remove  the  jeopardy  and  correct  the  deficiencies  through  the 
remedy  specified  in  paragraph  (2XBXiii),  or  the  Secretary  shall 
terminate  the  facility's  participation  under  this  title.  If  the  fa- 
cility's participation  under  this  title  is  terminated,  the  State 
shall  provide  for  the  safe  and  orderly  transfer  of  the  residents 
eligible  under  this  title  consistent  with  the  requirements  of  sub- 
section (cX2). 

*'(5)  Construction. — The  remedies  provided  under  this  sub- 
section are  in  addition  to  those  otherwise  available  under  State 
or  Federal  law  and  shall  not  be  construed  as  limiting  such 
other  remedies,  including  any  remedy  available  to  an  individ- 
ual at  common  law.  The  remedies  described  in  clauses  (i),  (Hi), 
and  (iv)  of  paragraph  (2XA)  may  be  imposed  during  the  penden- 
cy of  any  hearing. 

(6)  Sharing  of  information. — Notwithstanding  any  other 
provision  of  law,  all  information  concerning  skilled  nursing  fa- 
cilities required  by  this  section  to  be  filed  with  the  Secretary  or 
a  State  agency  shall  be  made  available  to  Federal  or  State  em- 
ployees for  purposes  consistent  with  the  effective  administration 
of  programs  established  under  this  title  and  title  XIX,  includ- 
ing investigations  by  State  medicaid  fraud  control  units. 

SEC.  4204.  effective  DA TES. 

(a)  New  Requirements  and  Survey  and  Certification  Proc- 
ess.— Except  as  otherwise  specifically  provided  in  section  1819  of  the 
Social  Security  Act,  the  amendments  made  by  this  part  shall  apply 
to  extended  care  services  furnished  on  or  after  October  1,  1990,  with- 
out regard  to  whether  regulations  to  implement  such  amendments 
are  promulgated  by  such  date. 

(b)  Waiver  of  Paperwork  Reduction. — Chapter  35  of  title  H, 
United  States  Code,  shall  not  apply  to  information  required  for  pur- 
poses of  carrying  out  this  part  and  implementing  the  amendments 
made  by  this  part. 

sec.  4205.  annual  REPORT. 

The  Secretary  of  Health  and  Human  Services  shall  report  to  the 
Congress  annually  on  the  extent  to  which  skilled  nursing  facilities 
are  complying  with  the  requirements  of  subsections  (b),  (c),  and  (d) 


190 

of  section  1819  of  the  Social  Security  Act  (as  added  by  the  amend- 
ments made  by  this  part)  and  the  number  and  type  of  enforcement 
actions  taken  by  States  and  the  Secretary  under  section  1819(h)  of 
such  Act  (as  added  by  section  4203  of  this  Act). 

SEC.  4206.  CONSTRUCTION. 

Section  1819  of  the  Social  Security  Act  is  amended  by  adding  at 
the  end  the  following  new  subsection: 

'W  Construction. — Where  requirements  or  obligations  under 
this  section  are  identical  to  those  provided  under  section  1919  of 
this  Act,  the  fulfillment  of  those  requirements  or  obligations  under 
section  1919  shall  be  considered  to  be  the  fulfillment  of  the  corre- 
sponding requirements  or  obligations  under  this  section. ' . 

PART  2— MEDICAID  PROGRAM 

SEC.  421 1.  REQUIREMENTS  FOR  NURSING  FACILITIES. 

(a)  Specification  of  Facility  Requirements.— Title  XIX  of  the 
Social  Security  Act  is  amended — 

(1)  by  redesignating  section  1922  as  section  1923, 

(2)  by  redesignating  section  1919  as  section  1922  and  by  trans- 
ferring and  inserting  such  section  after  section  1921,  and 

(3)  by  inserting  cifter  section  1918  the  following  new  section: 

"requirements  for  nursing  facilities 

"Sec.  1919.  (a)  Nursing  Facility  Defined. — In  this  title,  the 
term  'nursing  facility'  means  an  institution  (or  a  distinct  part  of  an 
institution)  which — 

"(V  is  primarily  engaged  in  providing  to  residents — 

"(A)  skilled  nursing  care  and  related  services  for  resi- 
dents who  require  medical  or  nursing  care, 

"(B)  rehabilitation  services  for  the  rehabilitation  of  in- 
jured, disabled,  or  sick  persons,  or 

"(C)  on  a  regular  basis,  health-related  care  and  services 
to  individuals  who  because  of  their  mental  or  physical  con- 
dition require  care  and  services  (above  the  level  of  room 
and  board)  which  can  be  made  available  to  them  only 
through  institutional  facilities, 
and  is  not  primarily  for  the  care  and  treatment  of  mental  dis- 
eases; 

"(2)  has  in  effect  a  transfer  agreement  (meeting  the  require- 
ments of  section  1861(2))  with  one  or  more  hospitals  having 
agreements  in  effect  under  section  1866;  and 

"(3)  meets  the  requirements  for  a  nursing  facility  described  in 
subsections  (b),  (c),  and  (d)  of  this  section. 
Such  term  also  includes  any  facility  which  is  located  in  a  State  on 
an  Indian  reservation  and  is  certified  by  the  Secretary  as  meeting 
the  requirements  of  paragraph  (1)  and  subsections  (b),  (c),  and  (d). 
"(b)  Requirements  Relating  to  Provision  of  Services. — 
"(1)  Quality  of  life. — 

"(A)  In  general.— a  nursing  facility  must  care  for  its 
residents  in  such  a  manner  and  in  such  an  environment  as 
will  promote  maintenance  or  enhancement  of  the  quality  of 
life  of  each  resident. 
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*W)  Quality  assessment  and  assurance.— A  nursing 
facility  must  maintain  a  quality  assessment  and  assurance 
committee,  consisting  of  the  director  of  nursing  services,  a 
physician  designated  by  the  facility,  and  at  least  3  other 
members  of  the  facility's  staff,  which  (i)  meets  at  least 
quarterly  to  identify  issues  with  respect  to  which  quality 
assessment  and  assurance  activities  are  necessary  and  (ii) 
develops  and  implements  appropriate  plans  of  action  to  cor- 
rect identified  quality  deficiencies. 
''(2)  Scope  of  services  and  activities  under  plan  of 
CARE. — A  nursing  facility  must  provide  services  and  activities  to 
attain  or  maintain  the  highest  practicable  physical,  mental, 
and  psychosocial  well-being  of  each  resident  in  accordance  with 
a  written  plan  of  care  which — 

"(AJ  describes  the  medical,  nursing,  and  psychosocial 
needs  of  the  resident  and  how  such  needs  will  be  met; 

'YBJ  is  initially  prepared,  with  the  participation  to  the 
extent  practicable  of  the  resident  or  the  resident 's  family  or 
legal  representative,  by  a  team  which  includes  the  resi- 
dent's attending  physician  and  a  registered  professional 
nurse  with  responsibility  for  the  resident;  and 

"(CJ  is  periodically  reviewed  and  revised  by  such  team 
after  each  assessment  under  paragraph  (3). 
Residents  '  assessment. — 

''(A)  Requirement. — A  nursing  facility  must  conduct  a 
comprehensive,  accurate,  standardized,  reproducible  assess- 
ment of  each  resident's  functional  capacity,  which  assess- 
ment— 

*Yi)  describes  the  resident's  capability  to  perform 
daily  life  functions  and  significant  impairments  in 
functional  capacity; 

''(ii)  is  based  on  a  uniform  minimum  data  set  speci- 
fied by  the  Secretary  under  subsection  (fXSXA); 

''(Hi)  in  the  case  of  a  resident  eligible  for  benefits 
under  this  title,  uses  an  instrument  which  is  specified 
by  the  State  under  subsection  (e)(5);  and 

"(iv)  in  the  case  of  a  resident  eligible  for  benefits 
under  part  A  of  title  XVIII,  includes  the  identification 
of  medical  problems. 
"(B)  Certification. — 

"(i)  In  general. — Each  such  assessment  must  be  con- 
ducted or  coordinated  (with  the  appropriate  participa- 
tion of  health  professionals)  by  a  registered  profession- 
al nurse  who  signs  and  certifies  the  completion  of  the 
assessment.  Each  individual  who  completes  a  portion 
of  such  an  assessment  shall  sign  and  certify  as  to  the 
accuracy  of  that  portion  of  the  assessment, 
"(ii)  Penalty  for  falsification. — 

"(I)  An  individual  who  willfully  and  knowingly 
certifies  under  clause  (i)  a  material  and  false  state- 
ment in  a  resident  assessment  is  subject  to  a  civil 
money  penalty  of  not  more  than  $1,000  with  re- 
spect to  each  assessment. 
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''(II)  An  individual  who  willfully  and  knowingly 
causes  another  individual  to  certify  under  clause 
(i)  a  material  and  false  statement  in  a  resident  as- 
sessment is  subject  to  a  civil  money  penalty  of  not 
more  than  $5,000  with  respect  to  each  assessment. 

''(Ill)  The  Secretary  shall  provide  for  imposition 
of  civil  money  penalties  under  this  clause  in  a 
manner  similar  to  that  for  the  imposition  of  civil 
money  penalties  under  section  1128A. 
"(Hi)  Use  of  independent  assessors. — If  a  State  de- 
termines, under  a  survey  under  subsection  (g)  or  other- 
wise, that  there  has  been  a  knowing  and  willful  certifi- 
cation of  false  assessments  under  this  paragraph,  the 
State  may  require  (for  a  period  specified  by  the  State) 
that  resident  assessments  under  this  paragraph  be  con- 
ducted and  certified  by  individuals  who  are  independ- 
ent of  the  facility  and  who  are  approved  by  the  State. 
"(C)  Frequency.— 

"(i)  In  general. — Such  an  assessment  must  be  con- 
ducted— 

"(I)  promptly  upon  (but  no  later  than  j.  days 
after  the  date  of)  admission  for  each  individual 
admitted  on  or  after  October  1,  1990,  and  by  not 
later  than  October  1,  1991,  for  each  resident  of  the 
facility  on  that  date; 

"(II)  promptly  after  a  significant  change  in  the 
resident's  physical  or  mental  condition;  and 

"(III)  in  no  case  less  often  than  once  every  12 
months. 

"(ii)  Resident  review. — The  nursing  facility  must 
examine  each  resident  no  less  frequently  than  once 
every  3  months  and,  as  appropriate,  revise  the  resi- 
dent's assessment  to  assure  the  continuing  accuracy  of 
the  assessment. 
"(D)  Use. — The  results  of  such  an  assessment  shall  be 
used  in  developing,  reviewing,  and  revising  the  resident's 
plan  of  care  under  paragraph  (2). 

"(E)  Coordination. — Such  assessments  shall  be  coordi- 
nated with  any  State-required  preadmission  screening  pro- 
gram to  the  maximum  extent  practicable  in  order  to  avoid 
duplicative  testing  and  effort. 

"(F)  Requirements  relating  to  preadmission  screen- 
ing FOR  MENTALLY  ILL  AND  MENTALLY  RETARDED  INDIVID- 
UALS.— A  nursing  facility  must  not  admit,  on  or  after  Janu- 
ary 1,  1989,  any  new  resident  who — 

"(i)  is  mentally  ill  (as  defined  in  subsection 
(eX7)(QXi))  unless  the  State  mental  health  authority 
has  determined  (based  on  an  independent  physical  and 
mental  evaluation  performed  by  a  person  or  entity 
other  than  the  State  mental  health  authority)  prior  to 
admission  that,  because  of  the  physical  and  mental 
condition  of  the  individual,  the  individual  requires  the 
level  of  services  provided  by  a  nursing  facility,  and,  if 
the  individual  requires  such  level  of  services,  whether 
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the  individual  requires  active  treatment  for  mental  ill- 
ness, or 

'YiiJ  is  mentally  retarded  (as  defined  in  subsection 
(e)(7XGXii))  unless  the  State  mental  retardation  or  de- 
velopmental disability  authority  has  determined  prior 
to  admission  that,  because  of  the  physical  and  mental 
condition  of  the  individual,  the  individual  requires  the 
level  of  services  provided  by  a  nursing  facility,  and,  if 
the  individual  requires  such  level  of  services,  whether 
the  individual  requires  active  treatment  for  mental  re- 
tardation. 

*X4)  Provision  of  services  and  activities. — 

'XAJ  In  general. — To  the  extent  needed  to  fulfill  all 
plans  of  care  described  in  paragraph  (2),  a  nursing  facility 
must  provide  (or  arrange  for  the  provision  of) — 

nursing  and  related  services  and  specialized  re- 
habilitative services  to  attain  or  maintain  the  highest 
practicable  physical,  mental,  and  psychosocial  well- 
being  of  each  resident; 

*Yii)  medically-related  social  services  to  attain  or 
maintain  the  highest  practicable  physical,  mental,  and 
psychosocial  well-being  of  each  resident; 

"(Hi)  pharmaceutical  services  (including  procedures 
that  assure  the  accurate  acquiring,  receiving,  dispens- 
ing, and  administering  of  all  drugs  and  biologicals)  to 
meet  the  needs  of  each  resident; 

*Yiv)  dietary  services  that  assure  that  the  meals  meet 
the  daily  nutritional  and  special  dietary  needs  of  each 
resident; 

"(v)  an  on-going  program,  directed  by  a  qualified  pro- 
fessional, of  activities  designed  to  meet  the  interests 
and  the  physical,  mental,  and  psychosocial  well-being 
of  each  resident;  and 

''(vi)  routine  dental  services  (to  the  extent  covered 
under  the  State  plan)  and  emergency  dental  services  to 
meet  the  needs  of  each  resident. 
The  services  provided  or  arranged  by  the  facility  must  meet 
professional  standards  of  quality. 

'W)  Qualified  persons  providing  services. — Services 
described  in  clauses  (i),  (ii),  (Hi),  (iv),  and  (vi)  of  subpara- 
graph (A)  must  be  provided  by  qualified  persons  in  accord- 
ance with  each  residents  written  plan  of  care. 

''(C)  Required  nursing  care;  facility  waivers.— 

'W  General  requirements.— With  respect  to  nurs- 
ing facility  services  provided  on  or  after  October  1, 
1990,  a  nursing  facility — 

'W  except  as  provided  in  clause  (ii),  must  pro- 
vide 24-hour  licensed  nursing  services  which  are 
sufficient  to  meet  the  nursing  needs  of  its  resi- 
dents, and 

'YW  except  as  provided  in  clause  (ii),  must  use 
the  services  of  a  registered  nurse  for  at  least  8  con- 
secutive hours  a  day,  7  days  a  week. 
%i)  Facility  waivers. — 


194 


'W  Waiver  by  state.— A  State  may  waive  the  re- 
quirement of  subclause  (I)  or  (II)  of  clause  (i)  with  re- 
spect to  a  facility  if— 

*W  the  facility  demonstrates  to  the  satisfaction 
of  the  State  that  the  facility  has  been  unable,  de- 
spite diligent  efforts  (including  offering  wages  at 
the  community  prevailing  rate  for  nursing  facili- 
ties), to  recruit  appropriate  personnel, 

''(II)  the  State  determines  that  a  waiver  of  the 
requirement  will  not  endanger  the  health  or  safety 
of  individuals  staying  in  the  facility,  and 

''(III)  the  State  finds  that,  for  any  such  periods 
in  which  licensed  nursing  services  are  not  avail- 
able, a  registered  nurse  or  a  physician  is  obligated 
to  respond  immediately  to  telephone  calls  from  the 
facility. 

A  waiver  under  this  clause  shall  be  subject  to  annual 
review  and  to  the  review  of  the  Secretary  and  subject  to 
clause  (ii)  shall  be  accepted  by  the  Secretary  for  pur- 
poses of  this  title  to  the  same  extent  as  is  the  State's 
certification  of  the  facility.  In  granting  or  renewing  a 
waiver,  a  State  may  require  the  facility  to  employ  other 
qualified,  licensed  personnel. 

"(ii)  Assumption  of  waiver  authority  by  secre- 
tary.— If  the  Secretary  determines  that  a  State  has 
shown  a  clear  pattern  and  practice  of  allowing  waivers 
in  the  absence  of  diligent  efforts  by  facilities  to  meet 
the  staffing  requirements,  the  Secretary  shall  assume 
and  excercise  the  authority  of  the  State  to  grant  waiv- 
ers. 

"(5)  Required  training  of  nurse  aides.— 

"(A)  In  general. — A  nursing  facility  must  not  use  (on  a 
full-time,  temporary,  per  diem,  or  other  basis)  any  individ- 
ual, who  is  not  a  licensed  health  professional  (as  defined  in 
subparagraph  (E)),  as  a  nurse  aide  in  the  facility  on  or 
after  January  1,  1990,  for  more  than  4  months  unless  the 
individual — 

"(i)  has  completed  a  training  and  competency  evalua- 
tion program,  or  a  competency  evaluation  program,  ap- 
proved by  the  State  under  subsection  (eXlXA),  and 
"(ii)  is  competent  to  provide  such  services. 
"(B)  Offering  competency  evaluation  programs  for 
CURRENT  EMPLOYEES. — A  nursing  facility  must  provide,  for 
individuals  used  as  a  nurse  aide  by  the  facility  as  of  July 
1,  1989,  for  a  competency  evaluation  program  approved  by 
the  State  under  subsection  (eXD  and  such  preparation  as 
may  be  necessary  for  the  individual  to  complete  such  a  pro- 
gram by  January  1,  1990. 

"(C)  Competency. — The  nursing  facility  must  not  permit 
an  individual,  other  than  in  a  training  and  competency 
evaluation  program  or  a  competency  evaluation  program 
approved  by  the  State,  to  serve  as  a  nurse  aide  or  provide 
services  of  a  type  for  which  the  individual  has  not  demon- 
strated competency  and  must  not  use  such  an  individual  as 
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a  nurse  aide  unless  the  facility  hxis  inquired  of  the  State 
registry  established  under  subsection  (eX2XA)  as  to  informa- 
tion in  the  registry  concerning  the  individual. 

'YDJ  Re-training  required.— For  purposes  of  subpara- 
graph (A),  if,  since  an  individual's  most  recent  completion 
of  a  training  and  competency  evaluation  program,  there 
has  been  a  continuous  period  of  24  consecutive  months 
during  none  of  which  the  individual  performed  nursing  or 
nursing-related  services  for  monetary  compensation,  such 
individual  shall  complete  a  new  training  and  competency 
evaluation  program. 

"(EJ  Regular  in-service  education.— The  nursing  facil- 
ity must  provide  such  regular  performance  review  and  regu- 
lar in-service  education  as  ctssures  that  individuals  used  as 
nurse  aides  are  competent  to  perform  services  as  nurse 
aides,  including  training  for  individuals  providing  nursing 
and  nursing-related  services  to  residents  with  cognitive  im- 
pairments. 

''(F)  Nurse  aide  defined.— In  this  paragraph,  the  term 
'nurse  aide'  means  any  individual  providing  nursing  or 
nursing-related  services  to  residents  in  a  nursing  facility, 
but  does  not  include  an  individual — 

"(ij  who  is  a  licensed  health  professional  (as  defined 
in  subparagraph  (G)),  or 

"(ii)  who  volunteers  to  provide  such  services  without 
monetary  compensation. 
"(G)  Licensed  health  professional  defined. — In  this 
paragraph,  the  term  'licensed  health  professional'  means  a 
physician,  physician  assistant,  nurse  practitioner,  physical, 
speech,  or  occupational  therapist,  registered  professional 
nurse,  licensed  practical  nurse,  or  licensed  or  certified 
social  worker. 

"(6)  Physician  supervision  and  clinical  records.— A  nurs- 
ing facility  must — 

"(A)  require  that  the  health  care  of  every  resident  be  pro- 
vided under  the  supervision  of  a  physician; 

"(B)  provide  for  having  a  physician  available  to  furnish 
necessary  medical  care  in  case  of  emergency;  and 

"(C)  maintain  clinical  records  on  all  residents,  which 
records  include  the  plans  of  care  (described  in  paragraph 

(2) )  and  the  residents'  assessments  (described  in  paragraph 

(3) ),  as  well  as  the  results  of  any  pre-admission  screening 
conducted  under  subsection  (eX7). 

"(7)  Required  social  services.— In  the  case  of  a  nursing  fa- 
cility with  more  than  120  beds,  the  facility  must  have  at  least 
one  social  worker  (with  at  least  a  bachelor's  degree  in  social 
work  or  similar  professional  qualifications)  employed  full-time 
to  provide  or  assure  the  provision  of  social  services. 
"(c)  Requirements  Relating  to  Residents  '  Rights. — 
"(I)  General  rights. — 

"(A)  Specified  rights.— A  nursing  facility  must  protect 
and  promote  the  rights  of  each  resident,  including  each  of 
the  following  rights: 
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*W  Free  choice. — The  right  to  choose  a  personal  at- 
tending physician,  to  be  fully  informed  in  advance 
about  care  and  treatment,  to  be  fully  informed  in  ad- 
vance of  any  changes  in  care  or  treatment  that  may 
affect  the  resident's  well-being,  and  (except  with  respect 
to  a  resident  adjudged  incompetent)  to  participate  in 
planning  care  and  treatment  or  changes  in  care  and 
treatment. 

'XiiJ  Free  from  restraints.— The  right  to  be  free 
from  physical  or  mental  abuse,  corporal  punishment, 
involuntary  seclusion,  and  any  physical  or  chemical  re- 
straints imposed  for  purposes  of  discipline  or  conven- 
ience and  not  required  to  treat  the  resident's  medical 
symptoms.  Restraints  may  only  be  imposed — 

*YV  to  ensure  the  physical  safety  of  the  resident 
or  other  residents,  and 

'YW  only  upon  the  written  order  of  a  physician 
that  specifies   the  duration  and  circumstances 
under  which  the  restraints  are  to  be  used  (except  in 
emergency  circumstances  specified  by  the  Secretary) 
until  such  an  order  could  reasonably  be  obtained. 
''(Hi)  Privacy. — The  right  to  privacy  with  regard  to 
accommodations,  medical  treatment,  written  and  tele- 
phonic communications,  visits,  and  meetings  of  family 
and  of  resident  groups. 

'Xiv)  Confidentiality. — The  right  to  confidentiality 
of  personal  and  clinical  records. 

(v)  Accommodation  of  needs.— The  right— 

*W  to  reside  and  receive  services  with  reasonable 
accommodations  of  individual  needs  and  prefer- 
ences, except  where  the  health  or  safety  of  the  indi- 
vidual or  other  residents  would  be  endangered, 
and 

to  receive  notice  before  the  room  or  room- 
mate of  the  resident  in  the  facility  is  changed. 
'Xvi)  Grievances. — The  right  to  voice  grievances 
with  respect  to  treatment  or  care  that  is  (or  fails  to  be) 
furnished,  without  discrimination  or  reprisal  for  voic- 
ing the  grievances  and  the  right  to  prompt  efforts  by 
the  facility  to  resolve  grievances  the  resident  may  have, 
including  those  with  respect  to  the  behavior  of  other 
residents. 

"(vii)  Participation  in  resident  and  family 
GROUPS. — The  right  of  the  resident  to  organize  and  par- 
ticipate in  resident  groups  in  the  facility  and  the  right 
of  the  resident 's  family  to  meet  in  the  facility  with  the 
families  of  other  residents  in  the  facility. 

'Xix)  Participation  in  other  activities. — The  right 
of  the  resident  to  participate  in  social,  religious,  and 
community  activities  that  do  not  interfere  with  the 
rights  of  other  residents  in  the  facility. 

*'(x)  Examination  of  survey  results. — The  right  to 
examine,  upon  reasonable  request,  the  results  of  the 
most  recent  survey  of  the  facility  conducted  by  the  Sec- 
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retary  or  a  State  with  respect  to  the  facility  and  any 
plan  of  correction  in  effect  with  respect  to  the  facility. 

"(xi)  Other  rights.— Any  other  right  established  by 
the  Secretary. 

Clause  (Hi)  shall  not  be  construed  as  requiring  the  provi- 
sion of  a  private  room. 

(B)  Notice  of  rights.— A  nursing  facility  must— 

'W  inform  each  resident,  orally  and  in  writing  at 
the  time  of  admission  to  the  facility,  of  the  residents 
legal  rights  during  the  stay  at  the  facility; 

"(ii)  make  available  to  each  resident,  upon  reasona- 
ble request,  a  written  statement  of  such  rights  (which 
statement  is  updated  upon  changes  in  such  rights); 

'Yiii)  inform  each  resident  who  is  entitled  to  medical 
assistance  under  this  title — 

"(I)  at  the  time  of  admission  to  the  facility  or,  if 
later,  at  the  time  the  resident  becomes  eligible  for 
such  assistance,  of  the  items  and  services  (includ- 
ing those  specified  under  section  1902(aX28XB)) 
that  are  included  in  nursing  facility  services  under 
the  State  plan  and  for  which  the  resident  may  not 
be  charged  (except  as  permitted  in  section  1916), 
and  of  those  other  items  and  services  that  the  fa- 
cility offers  and  for  which  the  resident  may  be 
charged  and  the  amount  of  the  charges  for  such 
items  and  services,  and 

'YW  of  changes  in  the  items  and  services  de- 
scribed in  subclause  (I)  and  of  changes  in  the 
charges  imposed  for  items  and  services  described  in 
that  subclause;  and 
'Xiv)  inform  each  other  resident,  in  writing  before  or 
at  the  time  of  admission  and  periodically  during  the 
resident's  stay,  of  services  available  in  the  facility  and 
of  related  charges  for  such  services,  including  any 
charges  for  services  not  covered  under  title  XVIII  or  by 
the  facility's  basic  per  diem  charge. 
The  written  description  of  legal  rights  under  this  subpara- 
graph shall  include  a  description  of  the  protection  of  per- 
sonal funds  under  paragraph  (6)  and  a  statement  that  a 
resident  may  file  a  complaint  with  a  State  survey  and  certi- 
fication agency  respecting  resident  abuse  and  neglect  and 
misappropriation  of  resident  property  in  the  facility. 

''(C)  Rights  of  incompetent  residents. — In  the  case  of 
a  resident  adjudged  incompetent  under  the  laws  of  a  State, 
the  rights  of  the  resident  under  this  title  shall  devolve 
upon,  and,  to  the  extent  judged  necessary  by  a  court  of  com- 
petent jurisdiction,  be  exercised  by,  the  person  appointed 
under  State  law  to  act  on  the  resident's  behalf 

'XD)  Use  of  psychopharmacologic  drugs. — Psychophar- 
macologic  drugs  may  be  administered  only  on  the  orders  of 
a  physician  and  only  as  part  of  a  plan  (included  in  the 
written  plan  of  care  described  in  paragraph  (2))  designed  to 
eliminate  or  modify  the  symptoms  for  which  the  drugs  are 
prescribed  and  only  if  at  least  annually  an  independent. 
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external  consultant  reviews  the  appropriateness  of  the  drug 
plan  of  each  resident  receiving  such  drugs. 
W  Transfer  and  discharge  rights. — 

*XAJ  In  general. — A  nursing  facility  must  permit  each 
resident  to  remain  in  the  facility  and  must  not  transfer  or 
discharge  the  resident  from  the  facility  unless — 

*W  the  transfer  or  discharge  is  necessary  to  meet  the 
resident *s  welfare  and  the  resident's  welfare  cannot  be 
m£t  in  the  facility; 

"(ii)  the  transfer  or  discharge  is  appropriate  because 
the  resident's  health  has  improved  sufficiently  so  the 
resident  no  longer  needs  the  services  provided  by  the  fa- 
cility; 

"(Hi)  the  safety  of  individuals  in  the  facility  is  en- 
dangered; 

*'(ivj  the  health  of  individuals  in  the  facility  would 
otherwise  be  endangered; 

**(v)  the  resident  has  failed,  after  reasonable  and  ap- 
propriate notice,  to  pay  (or  to  have  paid  under  this  title 
or  title  XVIII  on  the  resident's  behalf)  an  allowable 
charge  imposed  by  the  facility  for  an  item  or  service  re- 
quested'by  the  resident  and  for  which  a  charge  may  be 
imposed  consistent  with  this  title  and  title  XVIII;  or 
Xvi)  the  facility  ceases  to  operate. 
In  each  of  the  cases  described  in  clauses  (i)  through  (v),  the 
basis  for  the  transfer  or  discharge  must  be  documented  in 
the  resident's  clinical  record.  In  the  cases  described  in 
clauses  (i)  and  (ii),  the  documentation  must  be  made  by  the 
resident's  physician,  and  in  the  case  described  in  clause  (iv) 
the  documentation  must  be  made  by  a  physician.  For  pur- 
poses of  clause  (v),  in  the  case  of  a  resident  who  becomes 
eligible  for  assistance  under  this  title  after  admission  to 
the  facility,  only  charges  which  may  be  imposed  under  this 
title  shall  be  considered  to  be  allowable. 

'WJ  Pre-transfer  and  pre-discharge  notice.— 

"(iJ  In  general. — Before  effecting  a  transfer  or  dis- 
charge of  a  resident,  a  nursing  facility  must — 

*YI)  notify  the  resident  (and,  if  known,  a  family 
member  of  the  resident  or  legal  representative)  of 
the  transfer  or  discharge  and  the  reasons  therefor, 
"(W  record  the  reasons  in  the  resident 's  clinical 
record  (including  any  documentation  required 
under  subparagraph  (A)),  and 

''(III)  include  in  the  notice  the  items  described  in 
clause  (Hi) 

"(ii)  Timing  of  notice. — The  notice  under  clause 
(iXD  must  be  made  at  least  30  days  in  advance  of  the 
resident 's  transfer  or  discharge  except — 

"(I)  in  a  case  described  in  clause  (Hi)  or  (iv)  of 
subparagraph  (A); 

"(II)  in  a  case  described  in  clause  (ii)  of  subpara- 
graph (A)  where  the  resident's  health  improves 
sufficiently  to  allow  a  more  immediate  transfer  or 
discharge; 


199 


''(III)  in  a  case  described  in  clause  (i)  of  subpara- 
graph (A),  where  a  more  immediate  transfer  or  dis- 
charge is  necessitated  by  the  resident's  urgent  med- 
ical needs;  or 

'YIV)  in  a  case  where  a  resident  has  not  resided 
in  the  facility  for  SO  days. 
In  the  case  of  such  exceptions,  notice  must  be  given  as 
many  days  before  the  date  of  the  transfer  or  discharge 
as  is  practicable. 

"(Hi)  Items  included  in  notice. — Each  notice  under 
clause  (i)  must  include — 

"(I)  for  transfers  or  discharges  effected  on  or 
after  October  1,  1989,  notice  of  the  resident's  right 
to  appeal  the  transfer  or  discharge  under  the  State 
process  established  under  subsection  (e)(3); 

"(II)  the  name,  mailing  address,  and  telephone 
number  of  the  State  long-term  care  ombudsman 
(established  under  section  207(aX12)  of  the  Older 
Americans  Act  of  1965); 

"(III)  in  the  case  of  residents  with  developmental 
disabilities,  the  mailing  address  and  telephone 
number  of  the  agency  responsible  for  the  protection 
and  advocacy  system  for  developmentally  disabled 
individuals  established  under  part  C  of  the  Devel- 
opmental Disabilities  Assistance  and  Bill  of 
Rights  Act;  and 

"(IV)  in  the  case  of  mentally  ill  residents  (as  de- 
fined in  subsection  (eX7XGXi)),  the  mailing  address 
and  telephone  number  of  the  agency  responsible  for 
the  protection  and  advocacy  system  for  mentally  ill 
individuals  established  under  the  Protection  and 
Advocacy  for  Mentally  III  Individuals  Act. 
"(C)  Orientation. — A  nursing  facility  must  provide  suf- 
ficient preparation  and  orientation  to  residents  to  ensure 
safe  and  orderly  transfer  or  discharge  from  the  facility. 
"(D)  Notice  on  bed-hold  policy  and  readmission. — 
"(i)  Notice  before  transfer. — Before  a  resident  of 
a  nursing  facility  is  transferred  for  hospitalization  or 
therapeutic  leave,  a  nursing  facility  must  provide  writ- 
ten information  to  the  resident  and  a  family  member 
or  legal  representative  concerning — 

"(I)  the  provisions  of  the  State  plan  under  this 
title  regarding  the  period  (if  any)  during  which  the 
resident  will  be  permitted  under  the  State  plan  to 
return  and  resume  residence  in  the  facility,  and 

"(II)  the  policies  of  the  facility  regarding  such  a 
period,  which  policies  must  be  consistent  with 
clause  (Hi). 

"(it)  Notice  upon  transfer.— At  the  time  of  trans- 
fer of  a  resident  to  a  hospital  or  for  therapeutic  leave, 
a  nursing  facility  must  provide  written  notice  to  the 
resident  and  a  family  member  or  legal  representative  of 
the  duration  of  any  period  described  in  clause  (i). 
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''(Hi)  Permitting  resident  to  return.— A  nursing 
facility  must  establish  and  follow  a  written  policy 
under  which  a  resident — 

'YD  who  is  eligible  for  medical  assistance  for 
nursing  facility  services  under  a  State  plan, 

"(W  who  is  transferred  from  the  facility  for  hos- 
pitalization or  therapeutic  leave,  and 

''(III)  whose  hospitalization  or  therapeutic  leave 
exceeds  a  period  paid  for  under  the  State  plan  for 
the  holding  of  a  bed  in  the  facility  for  the  resident, 
will  be  permitted  to  be  readmitted  to  the  facility  imme- 
diately upon  the  first  availability  of  a  bed  in  a  semi- 
private  room  in  the  facility  if,  at  the  time  of  readmis- 
sioTiy  the  resident  requires  the  services  provided  by  the 
facility. 

"(3)  Access  and  visitation  rights.— A  nursing  facility 
must — 

"(A)  permit  immediate  access  to  any  resident  by  any  rep- 
resentative of  the  Secretary,  by  any  representative  of  the 
State,  by  an  ombudsman  or  agency  described  in  subclause 
(II),  (III),  or  (IV)  of  paragraph  (2XBXiii),  or  by  the  resident 's 
individual  physician; 

"(B)  permit  immediate  access  to  a  resident,  subject  to  the 
resident's  right  to  deny  or  withdraw  consent  at  any  time,  by 
immediate  family  or  other  relatives  of  the  resident; 

"(C)  permit  immediate  access  to  a  resident,  subject  to  rea- 
sonable restrictions  and  the  resident's  right  to  deny  or  with- 
draw consent  at  any  time,  by  others  who  are  visiting  with 
the  consent  of  the  resident; 

"(D)  permit  reasonable  access  to  a  resident  by  any  entity 
or  individual  that  provides  health,  social,  legal,  or  other 
services  to  the  resident,  subject  to  the  resident's  right  to 
deny  or  withdraw  consent  at  any  time;  and 

"(E)  permit  representatives  of  the  State  ombudsman  (de- 
scribed in  paragraph  (2XBXiiiXII)),  with  the  permission  of 
the  resident  (or  the  resident's  legal  representative)  and  con- 
sistent with  State  law,  to  examine  a  resident's  clinical 
records. 

"(4)  Equal  access  to  quality  care. — 

"(A)  In  general. — A  nursing  facility  must  establish  and 
maintain  identical  policies  and  practices  regarding  trans- 
fer, discharge,  and  the  provision  of  services  required  under 
the  State  plan  for  all  individuals  regardless  of  source  of 
payment. 

"(B)  Construction. — 

"(i)  Nothing  prohibiting  any  charges  for  non- 
medicaid  patients. — Subparagraph  (A)  shall  not  be 
construed  as  prohibiting  a  nursing  facility  from  charg- 
ing any  amount  for  services  furnished,  consistent  with 
the  notice  in  paragraph  (IXB)  describing  such  charges. 

"(ii)  No  ADDITIONAL  SERVICES  REQUIRED.— Subpara- 
graph (A)  shall  not  be  construed  as  requiring  a  State  to 
offer  additional  services  on  behalf  of  a  resident  than 
are  otherwise  provided  under  the  State  plan. 
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*'(5)  Admissions  policy. — 

*'(A)  Admissions. — With  respect  to  admissions  practices, 
a  nursing  facility  must — 

'^aXD  not  require  individuals  applying  to  reside  or 
residing  in  the  facility  to  waive  their  rights  to  benefits 
under  this  title  or  title  XVIII,  (II)  not  require  oral  or 
written  assurance  that  such  individuals  are  not  eligi- 
ble for,  or  will  not  apply  for,  benefits  under  this  title  or 
title  XVIII,  and  (III)  prominently  display  in  the  facili- 
ty written  information,  and  provide  to  such  individ- 
uals oral  and  written  information,  about  how  to  apply 
for  and  use  such  benefits  and  how  to  receive  refunds 
for  previous  payments  covered  by  such  benefits; 

'  (ii)  not  require  a  third  party  guarantee  of  payment 
to  the  facility  as  a  condition  of  admission  (or  expedited 
admission)  to,  or  continued  stay  in,  the  facility;  and 

''(Hi)  in  the  case  of  an  individual  who  is  entitled  to 
medical  assistance  for  nursing  facility  services,  not 
charge,  solicit,  accept,  or  receive,  in  addition  to  any 
amount  otherwise  required  to  be  paid  under  the  State 
plan  under  this  title,  any  gift,  money,  donation,  or 
other  consideration  as  a  precondition  of  admitting  (or 
expediting  the  admission  of)  the  individual  to  the  fa- 
cility or  as  a  requirement  for  the  individual's  contin- 
ued stay  in  the  facility, 
'W)  Construction. — 

'W  No  PREEMPTION  OF  STRICTER  STANDARDS. — Sub- 
paragraph (A)  shall  not  be  construed  as  preventing 
States  or  political  subdivisions  therein  from  prohibit- 
ing, under  State  or  local  law,  the  discrimination 
against  individuals  who  are  entitled  to  medical  assist- 
ance under  the  State  plan  with  respect  to  admissions 
practices  of  nursing  facilities. 

"(ii)  Contracts  with  legal  representatives.— 
Subparagraph  (AXH)  shall  not  be  construed  as  prevent- 
ing a  facility  from  requiring  an  individual,  who  has 
legal  access  to  a  resident's  income  or  resources  avail- 
able to  pay  for  care  in  the  facility,  to  sign  a  contract 
(without  incurring  personal  financial  liability)  to  pro- 
vide payment  from  the  resident's  income  or  resources 
for  such  care. 

''(Hi)  Charges  for  additional  services  request- 
ed.— Subparagraph  (AXHi)  shall  not  be  construed  as 
preventing  a  facility  from  charging  a  resident,  eligible 
for  medical  assistance  under  the  State  plan,  for  items 
or  services  the  resident  has  requested  and  received  and 
that  are  not  specified  in  the  State  plan  as  included  in 
the  term  'nursing  facility  services  \ 

"(iv)  Bona  fide  contributions. — Subparagraph 
(AXiii)  shall  not  be  construed  as  prohibiting  a  nursing 
facility  from  soliciting,  accepting,  or  receiving  a  chari- 
table, religious,  or  philanthropic  contribution  from  an 
organization  or  from  a  person  unrelated  to  the  resident 
(or  potential  resident),  but  only  to  the  extent  that  such 
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contribution  is  not  a  condition  of  admission,  expediting 
admission,  or  continued  stay  in  the  facility. 

Protection  of  resident  funds  — 

''(A)  In  general. — The  nursing  facility — 

may  not  require  residents  to  deposit  their  person- 
al funds  with  the  facility,  and 

'Yii)  once  the  facility  accepts  the  written  authoriza- 
tion of  the  resident,  must  hold,  safeguard,  and  account 
for  such  personal  funds  under  a  system  established  and 
maintained  by  the  facility  in  accordance  with  this 
paragraph. 

''(B)  Management  of  personal  funds.— Upon  a  facili- 
ty's acceptance  of  written  authorization  of  a  resident  under 
subparagraph  (AXii),  the  facility  must  manage  and  account 
for  the  personal  funds  of  the  resident  deposited  with  the  fa- 
cility as  follows: 

*W  Deposit. — The  facility  must  deposit  any  amount 
of  personal  funds  in  excess  of  $50  with  respect  to  a  resi- 
dent in  an  interest  bearing  account  (or  accounts)  that  is 
separate  from  any  of  the  facility's  operating  accounts 
and  credits  all  interest  earned  on  such  separate  ac- 
count to  such  account.  With  respect  to  any  other  per- 
sonal funds,  the  facility  must  maintain  such  funds  in 
a  non-interest  bearing  account  or  petty  cash  fund. 

''(ii)  Accounting  and  records.— The  facility  must 
assure  a  full  and  complete  separate  accounting  of  each 
such  resident's  personal  funds,  maintain  a  written 
record  of  all  financial  transactions  involving  the  per- 
sonal funds  of  a  resident  deposited  with  the  facility, 
and  afford  the  resident  (or  a  legal  representative  of  the 
resident)  reasonable  access  to  such  record. 

''(Hi)  Notice  of  certain  balances. — The  facility 
must  notify  each  resident  receiving  medical  assistance 
under  the  State  plan  under  title  XIX  when  the  amount 
in  the  residents  account  reaches  $200  less  than  the 
dollar  amount  determined  under  section  1611(aX3XB) 
and  the  fact  that  if  the  amount  in  the  account  (in  ad- 
dition to  the  value  of  the  resident's  other  nonexempt  re- 
sources) reaches  the  amount  determined  under  such 
section  the  resident  may  lose  eligibility  for  such  medi- 
cal assistance  or  for  benefits  under  title  XVI. 

"(iv)  Conveyance  upon  death.— Upon  the  death  of 
a  resident  with  such  an  account,  the  facility  must 
convey  promptly  the  resident's  personal  funds  (and  a 
final  accounting  of  such  funds)  to  the  individual  ad- 
ministering the  resident's  estate. 
"(C)  Assurance  of  financial  security. — The  facility 
must  purchase  a  surety  bond,  or  otherwise  provide  assur- 
ance satisfactory  to  the  Secretary,  to  assure  the  security  of 
all  personal  funds  of  residents  deposited  with  the  facility. 

"(D)  Limitation  on  charges  to  personal  funds.— The 
facility  may  not  impose  a  charge  against  the  personal  funds 
of  a  resident  for  any  item  or  service  for  which  payment  is 
made  under  this  title  or  title  XVIII. 
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'XdJ  Requirements  Relating  to  Administration  and  Other 
Matters.— 

'YV  Administration. — 

''(A)  In  general. — A  nursing  facility  must  be  adminis- 
tered in  a  manner  that  enables  it  to  use  its  resources  effec- 
tively and  efficiently  to  attain  or  maintain  the  highest 
practicable  physical,  mental,  and  psychosocial  well-being  of 
each  resident  (consistent  with  requirements  established 
under  subsection  (fX5)). 

'W)  Required  notices.— If  a  change  occurs  in— 

*Xi)  the  persons  with  an  ownership  or  control  interest 
(as  defined  in  section  112i(aX3))  in  the  facility, 

'YiiJ  the  persons  who  are  officers,  directors,  agents,  or 
managing  employees  (as  defined  in  section  1126(b))  of 
the  facility, 

"(Hi)  the  corporation,  association,  or  other  company 
responsible  for  the  management  of  the  facility,  or 

"(iv)  the  individual  who  is  the  administrator  or  di- 
rector of  nursing  of  the  facility, 
the  nursing  facility  must  provide  notice  to  the  State  agency 
responsible  for  the  licensing  of  the  facility,  at  the  time  of 
the  change,  of  the  change  and  of  the  identity  of  each  new 
person,  company,  or  individual  described  in  the  respective 
clause. 

"(C)  Nursing  facility  administrator. — The  adminis- 
trator of  a  nursing  facility  must  meet  standards  established 
by  the  Secretary  under  subsection  (fXi)- 
"(2)  Licensing  and  life  safety  code. — 

''(A)  Licensing. — A  nursing  facility  must  be  licensed 
under  applicable  State  and  local  law. 

*YB)  Life  safety  code.— A  nursing  facility  must  meet 
such  provisions  of  such  edition  (as  specified  by  the  Secre- 
tary in  regulation)  of  the  Life  Safety  Code  of  the  National 
Fire  Protection  Association  as  are  applicable  to  nursing 
homes;  except  that — 

'Yi)  the  Secretary  may  waive,  for  such  periods  as  he 
deems  appropriate,  specific  provisions  of  such  Code 
which  if  rigidly  applied  would  result  in  unreasonable 
hardship  upon  a  facility,  but  only  if  such  waiver 
would  not  adversely  affect  the  health  and  safety  of 
residents  or  personnel,  and 

'Xii)  the  provisions  of  such  Code  shall  not  apply  in 
any  State  if  the  Secretary  finds  that  in  such  State 
there  is  in  effect  a  fire  and  safety  code,  imposed  by 
State  law,  which  adequately  protects  residents  of  and 
personnel  in  nursing  facilities. 
*Y3)  Sanitary  and  infection  control  and  physical  envi- 
ronment.— A  nursing  facility  must — 

'YAJ  establish  and  maintain  an  infection  control  program 
designed  to  provide  a  safe,  sanitary,  and  comfortable  envi- 
ronment in  which  residents  reside  and  to  help  prevent  the 
development  and  transmission  of  disease  and  infection,  and 
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*W)  be  designed,  constructed,  equipped,  and  maintained 
in  a  manner  to  protect  the  health  and  safety  of  residents, 
personnel,  and  the  general  public. 
*W  Miscellaneous. — 

"(A)  Compliance  with  federal,  state,  and  local  laws 
AND  PROFESSIONAL  STANDARDS.— A  nursing  facility  must 
operate  and  provide  services  in  compliance  with  all  applica- 
ble Federal,  State,  and  local  laws  and  regulations  (includ- 
ing the  requirements  of  section  1124  and  with  accepted  pro- 
fessional standards  and  principles  which  apply  to  profes- 
sionals providing  services  in  such  a  facility. 

"(BJ  Other. — A  nursing  facility  must  meet  such  other  re- 
quirements relating  to  the  health  and  safety  of  residents  or 
relating  to  the  physical  facilities  thereof  as  the  Secretary 
may  find  necessary. ". 
(c)  State  Requirements  Relating  to  Nursing  Facility  Re- 
quirements.— Section  1919  of  such  Act  is  further  amended  by 
adding  at  the  end  the  following  new  subsection: 

'*(e)  State  Requirements  Relating  to  Nursing  Facility  Re- 
quirements.—As  a  condition  of  approval  its  plan  under  this  title,  a 
State  must  provide  for  the  following: 

*W  Specification  and  review  of  nurse  aide  training  and 

COMPETENCY  EVALUATION  PROGRAMS  AND  OF  NURSE  AIDE  COMPE- 
TENCY EVALUATION  PROGRAMS. — The  State  must — 

"(A)  by  not  later  than  September  1,  1988,  specify  those 
training  and  competency  evaluation  programs,  and  those 
competency  evaluation  programs,  that  the  State  approves 
for  purposes  of  subsection  (bX5)  and  that  meet  the  require- 
ments established  under  clause  (i)  or  (ii)  of  subsection 
(fX2XA),  and 

'YBJ  by  not  later  than  September  1,  1990,  ptovide  for  the 
review  and  reapproval  of  such  programs,  at  a  frequency 
and  using  a  methodology  consistent  with  the  requirements 
established  under  subsection  (fX2XAXiiiX 
The  failure  of  the  Secretary  to  establish  requirements  under 
subsection  (fX2)  shall  not  relieve  any  State  of  its  responsibility 
under  this  paragraph. 
*W  Nurse  aide  registry.— 

"(A)  In  general. — By  not  later  than  January  1,  1989,  the 
State  shall  establish  and  maintain  a  registry  of  all  individ- 
uals who  have  satisfactorily  completed  a  nurse  aide  train- 
ing and  competency  evaluation  program,  or  a  nurse  aide 
competency  evaluation  program,  approved  under  paragraph 
(1)  in  the  State. 

*W)  Information  in  registry. — The  registry  under  sub- 
paragraph (A)  shall  provide  (in  accordance  with  regula- 
tions of  the  Secretary)  for  the  inclusion  of  specific  docu- 
mented findings  by  a  State  under  subsection  (g)(lXC)  of  resi- 
dent neglect  or  abuse  or  misappropriation  of  resident  prop- 
erty involving  an  individual  listed  in  the  registry,  as  well 
as  any  brief  statement  of  the  individual  disputing  the  find- 
ings. In  the  case  of  inquiries  to  the  registry  concerning  an 
individual  listed  in  the  registry,  any  information  disclosed 
concerning  such  a  finding  shall  also  include  disclosure  of 
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any  such  statement  in  the  registry  relating  to  the  finding  or 
a  clear  and  accurate  summary  of  such  a  statement. 
*W  State  appeals  process  for  transfers.— The  State,  for 
transfers  from  nursing  facilities  effected  on  or  after  October  1, 
1989,  must  provide  for  a  fair  mechanism,  meeting  the  guide- 
lines established  under  subsection  (f)(S),  for  hearing  appeals  on 
transfers  of  residents  of  such  facilities;  but  the  failure  of  the 
Secretary  to  establish  such  guidelines  under  such  subsection 
shall  not  relieve  any  State  of  its  responsibility  under  this  para- 
graph. 

(4)  Nursing  facility  administrator  standards.— By  not 
later  than  July  1,  1989,  the  State  must  have  implemented  and 
enforced  the  nursing  facility  administrator  standards  developed 
under  subsection  (fXV  respecting  the  qualification  of  adminis- 
trators of  nursing  facilities. 

Specification  of  resident  assessment  instrument. — 
Effective  July  1,  1990,  the  State  shall  specify  the  instrument  to 
be  used  by  nursing  facilities  in  the  State  in  complying  with  the 
requirement  of  subsection  (bXSXAXiii).  Such  instrument  shall 
be— 

"(A)  one  of  the  instruments  designated  under  subsection 

(fX6XB),  or 

"(B)  an  instrument  which  the  Secretary  has  approved  as 
being  consistent  with  the  minimum  data  set  of  core  ele- 
ments, common  definitions,  and  utilization  guidelines  spec- 
ified by  the  Secretary  under  subsection  (fXBXA). 
"(6)  Notice  of  medicaid  rights.— Each  State,  as  a  condition 
of  approval  of  its  plan  under  this  title,  effective  April  1,  1988, 
must  develop  (ana  periodically  update)  a  written  notice  of  the 
rights  and  obligations  of  residents  of  nursing  facilities  (and 
spouses  of  such  residents)  under  this  title. 

State  requirements  for  preadmission  screening  and 
resident  review. — 

**(A)  Preadmission  screening.— Effective  January  1, 
1989,  the  State  must  have  in  effect  a  preadmission  screen- 
ing program,  for  making  determinations  (using  any  criteria 
developed  under  subsection  (fX8))  described  in  subsection 
(bXSXP)  for  mentally  ill  and  mentally  retarded  individuals 
(as  defined  in  subparagraph  (G))  who  are  admitted  to  nurs- 
ing facilities  on  or  after  January  1,  1989.  The  failure  of  the 
Secretary  to  develop  minimum  criteria  under  subsection 
(fX8)  shall  not  relieve  any  State  of  its  responsibility  to  have 
a  preadmission  screening  program  under  this  subparagraph 
or  to  perform  resident  reviews  under  subparagraph  (B). 
"(B)    State    requirement    for    annual  resident 

REVIEW. — 

"(i)  For  mentally  ill  residents.— As  of  April  1, 
1990,  in  the  case  of  each  resident  of  a  nursing  facility 
who  is  mentally  ill,  the  State  mental  health  authority 
must  review  and  determine  (using  any  criteria  devel- 
oped under  subsection  (fX8)  and  based  on  an  independ- 
ent physical  and  mental  evaluation  performed  by  a 
person  or  entity  other  than  the  State  mental  health  au- 
thority)— 
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*W  whether  or  not  the  resident,  because  of  the 
resident's  physical  and  mental  condition,  requires 
the  level  of  services  provided  by  a  nursing  facility 
or  requires  the  level  of  services  of  an  inpatient  psy- 
chiatric hospital  for  individuals  under  age  21  (as 
described  in  section  1905(h))  or  of  an  institution 
for  mental  diseases  providing  medical  assistance  to 
individuals  65  years  of  age  or  older;  and 

"(II)  whether  or  not  the  resident  requires  active 
treatment  for  mental  illness, 
"(ii)  For  mentally  retarded  residents.— As  of 
April  ly  1990,  in  the  case  of  each  resident  of  a  nursing 
facility  who  is  mentally  retarded,  the  State  mental  re- 
tardation or  developmental  disability  authority  must 
review  and  determine  (using  any  criteria  developed 
under  subsection  (fXS)) — 

"(I)  whether  or  not  the  resident,  because  of  the 
resident's  physical  and  mental  condition,  requires 
the  level  of  services  provided  by  a  nursing  facility 
or  requires  the  level  of  services  of  an  intermediate 
care  facility  described  under  section  1905(d);  and 

''(ID  whether  or  not  the  resident  requires  active 
treatment  for  mental  retardation. 
%ii)  Frequency  of  reviews.— 

"(I)  Annual. — Except  as  provided  in  subclauses 
(II)  and  (III),  the  reviews  and  determinations 
under  clauses  (i)  and  (ii)  must  be  conducted  with 
respect  to  each  mentally  ill  or  mentally  retarded 
resident  not  less  often  than  annually. 

''(II)  Preadmission  review  cases.— In  the  case 
of  a  resident  subject  to  a  preadmission  review 
under  subsection  (bXSXF),  the  review  and  determi- 
nation under  clause  (i)  or  (ii)  need  not  be  done 
until  the  resident  has  resided  in  the  nursing  facili- 
ty for  1  year. 

"(Ill)  Initial  review.— The  reviews  and  deter- 
minations under  clauses  (i)  and  (ii)  must  first  be 
conducted  (for  each  resident  not  subject  to  pread- 
mission review  under  subsection  (bXSKF))  by  not 
later  than  April  1,  1990. 
"(C)  Response  to  preadmission  screening  and  resi- 
dent REVIEW.— As  of  April  1,  1990,  the  State  must  meet  the 
following  requirements: 

"(i)  Long-term  residents  not  requiring  nursing 

FACILITY  SERVICES,  BUT  REQUIRING  ACTIVE  TREAT- 
MENT.— In  the  case  of  a  resident  who  is  determined, 
under  subparagraph  (B),  not  to  require  the  level  of  serv- 
ices provided  by  a  nursing  facility,  but  to  require  active 
treatment  for  mental  illness  or  mental  retardation,  and 
who  has  continuously  resided  in  a  nursing  facility  for 
at  least  30  months  before  the  date  of  the  determina- 
tion, the  State  must,  in  consultation  with  the  resident 's 
family  or  legal  representative  and  care-givers — 
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*W  inform  the  resident  of  the  institutional  and 
noninstitutional  alternatives  covered  under  the 
State  plan  for  the  resident, 

**(II)  offer  the  resident  the  choice  of  remaining  in 
the  facility  or  of  receiving  covered  services  in  an 
alternative  appropriate  institutional  or  noninstitu- 
tional setting, 

'*(III)  clarify  the  effect  on  eligibility  for  services 
under  the  State  plan  if  the  resident  chooses  to 
leave  the  facility  (including  its  effect  on  readmis- 
sion  to  the  facility),  and 

"(IV)  regardless  of  the  resident's  choice,  provide 
for  (or  arrange  for  the  provision  of)  such  active 
treatment  for  the  mental  illness  or  mental  retarda- 
tion. 

A  State  shall  not  be  denied  payment  under  this  title 
for  nursing  facility  services  for  a  resident  described  in 
this  clause  because  the  resident  does  not  require  the 
level  of  services  provided  by  such  a  facility,  if  the  resi- 
dent chooses  to  remain  in  such  a  facility. 

'Xii)  Other  residents  not  requiring  nursing  fa- 
cility SERVICES,  BUT  REQUIRING  ACTIVE  TREATMENT. — 
In  the  case  of  a  resident  who  is  determined,  under  sub- 
paragraph (B),  not  to  require  the  level  of  services  pro- 
vided by  a  nursing  facility,  but  to  require  active  treat- 
ment for  mental  illness  or  mental  retardation,  and 
who  has  not  continuously  resided  in  a  nursing  facility 
for  at  least  30  months  before  the  date  of  the  determina- 
tion, the  State  must,  in  consultation  with  the  resident's 
family  or  legal  representative  and  care-givers — 

'W  arrange  for  the  safe  and  orderly  discharge  of 
the  resident  from  the  facility,  consistent  with  the 
requirements  of  subsection  (cX2), 

''(II)  prepare  and  orient  the  resident  for  such  dis- 
charge, and 

''(III)  provide  for  (or  arrange  for  the  provision  of) 
such  active  treatment  for  the  mental  illness  or 
mental  retardation. 
"(Hi)  Residents  not  requiring  Nursing  facility 

SERVICES  AND  NOT  REQUIRING  ACTIVE  TREATMENT. — In 

the  case  of  a  resident  who  is  determined,  under  sub- 
paragraph (B),  not  to  require  the  level  of  services  pro- 
vided by  a  nursing  facility  and  not  to  require  active 
treatment  for  mental  illness  or  mental  retardation,  the 
State  must — 

"(I)  arrange  for  the  safe  and  orderly  discharge  of 
the  resident  from  the  facility,  consistent  with  the 
requirements  of  subsection  (c)(2),  and 

"(II)  prepare  and  orient  the  resident  for  such  dis- 
charge. 

"(D)  Denial  of  payment  where  failure  to  conduct 
PREADMISSION  SCREENING. — No  payment  may  be  made 
under  section  1903(a)  with  respect  to  nursing  facility  serv- 
ices furnished  to  an  individual  for  whom  a  determination 
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is  required  under  subsection  (hXSXF)  or  subparagraph  (B) 
but  for  whom  the  determination  is  not  made. 

''(E)  Permitting  alternative  disposition  plans.— With 
respect  to  residents  of  a  nursing  facility  who  are  mentally 
retarded  or  mentally  ill  and  who  are  determined  under 
subparagraph  (B)  not  to  require  the  level  of  services  of  such 
a  facility,  but  who  require  active  treatment  for  mental  ill- 
ness or  mental  retardation,  a  State  and  the  nursing  facility 
shall  be  considered  to  be  in  compliance  with  the  require- 
ment of  this  paragraph  if,  before  October  1,  1988,  the  State 
and  the  Secretary  have  entered  into  an  agreement  relating 
to  the  disposition  of  such  residents  of  the  facility  and  the 
State  is  in  compliance  with  such  agreement  Such  an  agree- 
ment may  provide  for  the  disposition  of  the  residents  after 
the  date  specified  in  subparagraph  (C). 

''(F)  Appeals  procedures.— Each  State,  as  a  condition 
of  approval  of  its  plan  under  this  title,  effective  January  1, 
1989,  must  have  in  effect  an  appeals  process  for  individuals 
adversely  affected  by  determinations  under  subparagraph 
(A)  or  (B), 

"(G)  Definitions. — In  this  paragraph  and  in  subsection 
(b)(3XF): 

"(i)  An  individual  is  considered  to  be  'mentally  ill'  if 
the  individual  has  a  primary  or  secondary  diagnosis  of 
mental  disorder  (as  defined  in  the  Diagnostic  and  Sta- 
tistical Manual  of  Mental  Disorders,  3rd  edition)  and 
does  not  have  a  primary  diagnosis  of  dementia  (includ- 
ing Alzheimer's  disease  or  a  related  disorder). 

"(ii)  An  individual  is  considered  to  be  'mentally  re- 
tarded' if  the  individual  is  mentally  retarded  or  a 
person  with  a  related  condition  (as  described  in  section 
1905(d)). 

"(Hi)  The  term  'active  treatment'  has  the  meaning 
given  such  term  by  the  Secretary  in  regulations,  but 
does  not  include,  in  the  case  of  a  resident  of  a  nursing 
facility,  services  within  the  scope  of  services  which  the 
facility  must  provide  or  arrange  for  its  residents  under 
subsection  (bX4). 

"(f)  Responsibilities  of  Secretary  Relating  to  Nursing  Fa- 
cility Requirements. — 

"(1)  General  responsibility. — It  is  the  duty  and  responsibil- 
ity of  the  Secretary  to  assure  that  requirements  which  govern 
the  provision  of  care  in  nursing  facilities  under  State  plans  ap- 
proved under  this  title,  and  the  enforcement  of  such  require- 
ments, are  adequate  to  protect  the  health,  safety,  welfare,  and 
rights  of  residents  and  to  promote  the  effective  and  efficient  use 
of  public  moneys. 

"(2)  Requirements  for  nurse  aide  training  and  compe- 
tency EVALUATION  PROGRAMS  AND  FOR  NURSE  AIDE  COMPETEN- 
CY EVALUATION  PROGRAMS. — 

"(A)  In  GENERAL. — For  purposes  of  subsections  (b)(5)  and 
(eXlXA),  the  Secretary  shall  establish,  by  not  later  than 
July  1,  1988— 
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'W  requirements  for  the  approval  of  nurse  aide 
training  and  competency  evaluation  programs,  includ- 
ing requirements  relating  to  (I)  the  areas  to  be  covered 
in  such  a  program  (including  at  least  basic  nursing 
skills,  personal  care  skills,  cognitive,  behavioral  arid 
social  care,  basic  restorative  services,  and  residents^ 
rights),  content  of  the  curriculum,  (II)  minimum  hours 
of  initial  and  ongoing  training  and  retraining  (includ- 
ing not  less  than  75  hours  in  the  case  of  initial  train- 
ing), (III)  qualifications  of  instructors,  and  (IV)  proce- 
dures for  determination  of  competency; 

*Yii)  requirements  for  the  approval  of  nurse  aide  com- 
petency evaluation  programs,  including  requirement  re- 
lating to  the  areas  to  be  covered  in  such  a  program,  in- 
cluding at  least  basic  nursing  skills,  personal  care 
skills,  cognitive,  behavioral  and  social  care,  basic  re- 
storative services,  and  residents'  rights,  and  procedures 
for  determination  of  competency; 

''(Hi)  requirements  respecting  the  minimum  frequency 
and  methodology  to  be  used  by  a  State  in  reviewing 
such  programs'  compliance  with  the  requirements  for 
such  programs. 
''(B)  Approval  of  certain  programs.— Such  require- 
ments— 

"(i)  may  permit  approval  of  programs  offered  by  or  in 
facilities,  as  well  as  outside  facilities  (including  em- 
ployee organizations),  and  of  programs  in  effect  on  the 
date  of  the  enactment  of  this  section; 

"(ii)  shall  permit  a  State  to  find  that  an  individual 
who  has  completed  (before  January  1,  1989)  a  nurse 
aide  training  and  competency  evaluation  program 
shall  be  deemed  to  have  completed  such  a  program  ap- 
proved under  subsection  (b)(5)  if  the  State  determines 
that,  at  the  time  the  program  was  offered,  the  program 
met  the  requirements  for  approval  under  such  para- 
graph; and 

"(Hi)  shall  prohibit  approval  of  such  a  program — 
"(I)  offered  by  or  in  a  nursing  facility  which  has 
been  determined  to  be  out  of  compliance  with  the 
requirements  of  subsection  (b),  (c),  or  (d),  within  the 
previous  2  years,  or 

"(II)  offered  by  or  in  a  nursing  facility  unless  the 
State  makes  the  determination,  upon  an  individ- 
ual's completion  of  the  program,  that  the  individ- 
ual is  competent  to  provide  nursing  and  nursing- 
related  services  in  nursing  facilities. 
A  State  may  not  delegate  its  responsibility  under  clause 
(iiiXII)  to  the  nursing  facility. 
"(3)  Federal  guidelines  for  state  appeals  process  for 
transfers. — For  purposes  of  subsections  (c)(2XB)(iii)  and  (e)(3), 
by  not  later  than  October  1,  1988,  the  Secretary  shall  establish 
guidelines  for  minimum  standards  which  State  appeals  process- 
es under  subsection  (eX3)  must  meet  to  provide  a  fair  mecha- 
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nism  for  hearing  appeals  on  transfers  of  residents  from  nursing 
facilities. 

Secretarial  standards  qualification  of  administra- 
tors.— For  purposes  of  subsections  (dXlXC)  and  (eX4),  the  Secre- 
tary shall  develop,  by  not  later  than  March  1,  1988,  standards 
to  be  applied  in  assuring  the  qualifications  of  administrators  of 
nursing  facilities. 

Criteria  for  administration. — The  Secretary  shall  es- 
tablish criteria  for  assessing  a  nursing  facility's  compliance 
with  the  requirement  of  subsection  (dXV  with  respect  to — 
''(A)  its  governing  body  and  management, 
''(B)  agreements  with  hospitals  regarding  transfers  of 
residents  to  and  from  the  hospitals  and  to  and  from  other 
nursing  facilities, 

"(CJ  disaster  preparedness, 
"(DJ  direction  of  medical  care  by  a  physician, 
"(E)  laboratory  and  radiological  services, 
"(FJ  clinical  records,  and 
"(G)  resident  and  advocate  participation. 
"(6)  Specification  of  resident  assessment  data  set  and 
instruments.— The  Secretary  shall— 

"(A)  not  later  than  January  1,  1989,  specify  a  minimum 
data  set  of  core  elements  and  common  definitions  for  use  by 
nursing  facilities  in  conducting  the  assessments  required 
under  subsection  (bX2),  and  establish  guidelines  for  utiliza- 
tion of  the  data  set;  and 

"(B)  by  not  later  than  April  1,  1990,  designate  one  or 
more  instruments  which  are  consistent  with  the  specifica- 
tion made  under  subparagraph  (A)  and  which  a  State  may 
specify  under  subsection  (eX5XA)  for  use  by  nursing  facili- 
ties in  complying  with  the  requirements  of  subsection 
(bXSXAXiii). 

"(7)  List  of  items  and  services  furnished  in  nursing  fa- 
cilities NOT  CHARGEABLE  TO  THE  PERSONAL  FUNDS  OF  A  RESI- 
DENT.— 

"(A)  Regulations  required. — Pursuant  to  the  require- 
ment of  section  21(b)  of  the  Medicare-Medicaid  Anti-Fraud 
and  Abuse  Amendments  of  1977,  the  Secretary  shall  issue 
regulations,  on  or  before  the  first  day  of  the  seventh  month 
to  begin  after  the  date  of  enactment  of  this  section,  that 
define  those  costs  which  may  be  charged  to  the  personal 
funds  of  patients  in  nursing  facilities  who  are  individuals 
receiving  medical  assistance  with  respect  to  nursing  facility 
services  under  this  title  and  those  costs  which  are  to  be  in- 
cluded in  the  payment  amount  under  this  title  for  nursing 
facility  services. 

"(B)  Rule  if  failure  to  publish  regulations.— If  the 
Secretary  does  not  issue  the  regulations  under  subpara- 
graph (A)  on  or  before  the  date  required  in  that  subpara- 
graph, in  the  case  of  a  resident  of  a  nursing  facility  who  is 
eligible  to  receive  benefits  for  nursing  facility  services  under 
this  title,  for  purposes  of  section  1902(aX28XB),  the  Secre- 
tary shall  be  deemed  to  have  promulgated  regulations 
under  this  paragraph  which  provide  that  the  costs  which 
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may  not  be  charged  to  the  personal  funds  of  such  resident 
(and  for  which  payment  is  considered  to  be  made  under 
this  title)  do  not  include,  at  a  minimum,  the  costs  for  rou- 
tine personal  hygiene  items  and  services  furnished  by  the 
facility. 

"(8J  Federal  minimum  criteria  and  monitoring  for 

PREADMISSION  SCREENING  AND  RESIDENT  REVIEW. — 

'YA)  Minimum  criteria.— The  Secretary  shall  develop,  by 
not  later  than  October  1,  1988,  minimum  criteria  for  States 
to  use  in  making  determinations  under  subsections  (bX3XF) 
and  (eX7XB)  and  in  permitting  individuals  adversely  affect- 
ed to  appeal  such  determinations,  and  shall  notify  the 
States  of  such  criteria. 

''(B)  Monitoring   compliance.— The  Secretary  shall 
review  a  sufficient  number  of  cases  to  allow  reasonable  in- 
ferences, each  State's  compliance  with  the  requirements  of 
subsection  (eX7XCXii)  (relating  to  discharge  and  placement 
for  active  treatment  of  certain  residents). 
*W  Criteria  for  monitoring  state  waivers.— The  Secre- 
tary shall  develop,  by  not  later  than  October  1,  1988,  criteria 
and  procedures  for  monitoring  State  performances  in  granting 
waivers  pursuant  to  subsection  (bXiXCXii). 
(b)  Incorporating  Requirements  Into  State  Plan. — 

(1)  In  general.— Section  1902(a)  of  such  Act  (J^2  U.S.C. 
1396a(a))  is  amended — 

(A)  in  paragraph  (13XA),  by  inserting  ''which,  in  the  case 
of  nursing  facilities,  take  into  account  the  costs  of  comply- 
ing with  subsections  (b)  (other  than  paragraph  (3XF)  there- 
of), (c),  and  (d)  of  section  1919  and  provide  (in  the  case  of  a 
nursing  facility  with  a  waiver  under  section 
1919(bX4XCXii))  for  an  appropriate  reduction  to  take  into 
account  the  lower  costs  (if  any)  of  the  facility  for  nursing 
care, "  after  "State''  the  second  place  it  appears;  and 

(B)  by  amending  paragraph  (28)  to  read  as  follows: 
"(28)  provide— 

"(A)  that  any  nursing  facility  receiving  payments  under 
such  plan  must  satisfy  all  the  requirements  of  subsections 
(b)  through  (d)  of  section  1919  as  they  apply  to  such  facili- 
ties; 

"(B)  for  including  in  'nursing  facility  services'  at  least 
the  items  and  services  specified  (or  deemed  to  be  specified) 
by  the  Secretary  under  section  1919(fX7)  and  making  avail- 
able upon  request  a  description  of  the  items  and  services  so 
included; 

"(C)  for  procedures  to  make  available  to  the  public  the 
data  and  methodology  used  in  establishing  payment  rates 
for  nursing  facilities  under  this  title;  and 

"(D)  for  compliance  (by  the  date  specified  in  the  respec- 
tive sections)  with  the  requirements  of— 

"(i)  section  1919(ft  (relating  to  implementation  of 
nursing  facility  requirements,  including  paragraph 
(6XB),  relating  to  specification  of  resident  assessment 
instrument); 
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*'(W  section  1919(g)  (relating  to  responsibility  for 
survey  and  certification  of  nursing  facilities);  and 

"(Hi)  sections  1919(hX2XB)  and  1919(hX2XD)  (relating 
to  establishment  and  application  of  remedies); 
(2)  State  plan  amendment  required.— A  plan  of  a  State 
under  title  XIX  of  the  Social  Security  Act  shall  not  be  consid- 
ered to  have  met  the  requirement  of  section  1902(aXlSXA)  of  the 
Social  Security  Act  (as  amended  by  paragraph  (IXA)  of  this  sub- 
section), as  of  the  first  day  of  a  Federal  fiscal  year  (beginning 
on  or  after  October  1,  1990),  unless  the  State  has  submitted  to 
the  Secretary  of  Health  and  Human  Services,  as  of  April  1 
before  the  fiscal  year,  an  amendment  to  such  State  plan  to  pro- 
vide for  an  appropriate  adjustment  in  payment  amounts  for 
nursing  facility  services  furnished  during  the  Federal  fiscal 
year.  The  Secretary  shall,  not  later  than  September  30  before 
the  fiscal  year  concerned,  review  each  such  plan  amendment  for 
compliance  with  such  requirement  and  by  such  date  shall  ap- 
prove or  disapprove  each  such  amendment.  If  the  Secretary  dis- 
approves such  an  amendment,  the  State  shall  immediately 
submit  a  revised  amendment  which  meets  such  requirement. 
The  absence  of  approval  of  such  a  plan  amendment  does  not  re- 
lieve the  State  or  any  nursing  facility  of  any  obligation  or  re- 
quirement under  title  XIX  of  the  Social  Security  Act  (as  amend- 
ed by  this  Act). 

(c)  Evaluation. — The  Secretary  of  Health  and  Human  Services 
shall  evaluate,  and  report  to  Congress  by  not  later  than  January  1, 
1993,  on  the  implementation  of  the  resident  assessment  process  for 
residents  of  nursing  facilities  under  the  amendments  made  by  this 
section. 

(d)  Funding.— 

(1)  In  general.— Section  1903(aX2)  of  such  Act  (42  U.S.C. 
1396b(aX2))  is  amended— 

(A)  by  inserting  "64/'  after  'W'\  and 

(B)  by  adding  at  the  end  the  following  new  subpara- 
graphs: 

'XB)  notwithstanding  paragraph  (1)  or  subparagraph  (A),  with 
respect  to  amounts  expended  for  nursing  aide  training  and  com- 
petency evaluation  programs,  described  in  section  1919(eXl),  re- 
gardless of  whether  the  programs  are  provided  in  or  outside 
nursing  facilities  or  of  the  skill  of  the  personnel  involved  in 
such  programs,  an  amount  equal  to  50  percent  of  so  much  of  the 
sums  expended  during  such  quarter  (as  found  necessary  by  the 
Secretary  for  the  proper  and  efficient  administration  of  the 
State  plan)  as  are  attributable  to  such  programs;  plus 

"(C)  an  amount  equal  to  75  percent  of  so  much  of  the  sums 
expended  during  such  quarter  (as  found  necessary  by  the  Secre- 
tary for  the  proper  and  efficient  administration  of  the  State 
plan)  as  are  attributable  to  preadmission  screening  and  resident 
review  activities  conducted  by  the  State  under  section  1919(eX7); 
plus'\ 

(2)  Enhanced  funding  for  nurse  aide  training.— For  cal- 
endar quarters  during  fiscal  years  1988  and  1989,  with  respect 
to  payment  under  section  1903(aX2XB)  of  the  Social  Security  Act 
to  a  State  for  additional  amounts  expended  by  the  State  under 
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its  plan  approved  under  title  XIX  of  such  Act  for  nursing  aide 
training  and  competency  evaluation  programs^  and  competency 
evaluation  programs,  described  in  section  1919(eXl)  of  such  title, 
any  reference  to  ''50  percent''  is  deemed  a  reference  to  the  sum 
of  the  Federal  medical  assistance  percentage  (determined  under 
section  1905(b)  of  such  Act)  plus  25  percentage  points,  but  not  to 
exceed  90  percent. 

(e)  Revision  of  Previous  Definitions.— Section  1905  of  such  Act 
(42  U.S.C.  1396d)  is  amended^ 

(1)  by  amending  subsection  (c)  to  read  as  follows: 

''(c)  For  definition  of  the  term  'nursing  facility)  see  section 
1919(a). 

(2)  in  subsection  (d) — 

(A)  by  striking  "intermediate  care  facility  services''  and 
inserting  "intermediate  care  facility  for  the  mentally  re- 
tarded', 

(B)  by  striking  "may  include  services  in  a  public"  and  in- 
serting "means  an", 

(C)  in  paragraph  (8),  by  inserting  "in  the  case  of  a  public 
institution, "  after  "(S)"; 

(3)  in  subsection  (f),  by  striking  "skilled"  ecLch  place  it  ap- 
pears; and 

(4)  by  striking  subsection  (i). 

(f)  Making  Coverage  of  Nursing  Facility  Services  Mandato- 
ry FOR  Adults.— Section  1905(aX4XA)  of  such  Act  (42  U.S.C. 
1396d(aX4XA))  is  amended  by  striking  "skilled". 

(g)  Elimination  of  Payment  Differential.— Section  1903  of 
such  Act  (42  U.S.C.  1396b)  is  amended— 

(1)  by  striking  subsection  (h),  and 

(2)  in  subsection  (aXD,  by  striking  ",  (h),  and"  and  inserting 
"and". 

(h)  Clarifying  Terminology. — (1)  Section  1902(aX10)  of  such  Act 
(42  U.S.C.  1396a(aX10))  is  amended— 

(A)  in  subparagraph  (AXii)(VI),  by  striking  "skilled"  and  by 
inserting  "for  the  mentally  retarded"  after  "intermediate  care 
facility  ; 

(B)  in  subparagraph  (CXiv),  by  striking  "intermediate  care  fa- 
cility services"  and  inserting  "in  an  intermediate  care  facility"; 
and 

(C)  in  subparagraph  (D),  by  striking  "skilled". 

(2)  Section  1902(aX13)  of  such  Act  (42  U.S.C.  1396a(aX13))  is 
amended — 

(A)  in  subparagraph  (A),  by  striking  ",  skilled  nursing  facili- 
ty, and  intermediate  care  facility  services"  and  inserting  "serv- 
ices, nursing  facility  services,  and  services  in  an  intermediate 
care  facility  for  the  mentally  retarded", 

(B)  in  subparagraph  (A),  by  striking  ",  skilled  nursing  facili- 
ty, and  intermediate  care  facility  and"  and  inserting  "nursing 
facility,  and  intermediate  care  facility  for  the  mentally  retarded 
and"; 

(C)  in  subparagraph  (C),  by  striking  "skilled  nursing  facilities 
and  intermediate  care  facilities"  and  inserting  "nursing  facili- 
ties"; and 

(D)  in  subparagraph  (D) — 
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(i)  by  striking  ''skilled  nursing  facility  or  intermediate 
care  facility''  and  inserting  ''nursing  facility']  and 

(ii)  by  striking  "skilled  nursing  facility  services  or  inter- 
mediate care  facility  services"  and  inserting  "nursing  facil- 
ity services 

(3)  Section  1902(aX30XB)  of  such  Act  (42  U.S.C.  lS96a(aX30XB))  is 
amended  by  striking  "skilled  nursing  facility,  intermediate  care  fa- 
cility, "  each  place  it  appears  and  inserting  "intermediate  care  facili- 
ty for  the  mentally  retarded, 

a)  Section  1902(eX3XBXi)  of  such  Act  (42  U.S.C.  1396a(eX3XBXi))  is 
amended  by  striking  "skilled  nursing  facility,  or  intermediate  care 
facility"  and  inserting  "nursing  facility,  or  intermediate  care  facili- 
ty for  the  mentally  retarded". 

(5)  Section  1902(eX9)  of  such  Act  (42  U.S.C.  1396a(eX9))  is  amend- 
ed— 

(A)  in  subparagraph  (AXiiiX  by  striking  "skilled  nursing  fa- 
cility, or  intermediate  care  facility, "  and  inserting  "nursing  fa- 
cility, or  intermediate  care  facility  for  the  mentally  retarded", 
and 

(B)  in  subparagraph  (B),  by  striking  "skilled  nursing  facili- 
ties, or  intermediate  care  facilities"  and  inserting  "nursing  fa- 
cilities, or  intermediate  care  facilities  for  the  mentally  retard- 
ed". 

(6)  Section  1905(a)  of  such  Act  (42  U.S.C  1396d(a))  is  amended— 

(A)  in  paragraph  (5),  by  striking  "skilled", 

(B)  in  paragraph  (141  by  striking  ",  skilled  nursing  facility 
services,  and  intermediate  care  facility  services"  and  inserting 
"and  nursing  facility  services",  and 

(C)  in  paragraph  (15),  by  striking  "intermediate  care  facility 
services  (other  than  such  services  "  and  inserting  "services  in  an 
intermediate  care  facility  for  the  mentally  retarded  (other 
than". 

(7)  Section  1128B  of  such  Act  (42  U.S.C.  1320a-7b)  is  amended— 

(A)  in  subsection  (c),  by  striking  "intermediate  care  facility" 
and  inserting  "nursing  facility,  intermediate  care  facility  for 
the  mentally  retarded',  and 

(B)  in  subsection  (dX2XA),  by  striking  "skilled  nursing  facili- 
ty, or  intermediate  care  facility"  and  inserting  "nursing  facility, 
or  intermediate  care  facility  for  the  mentally  retarded' . 

(8)  Section  1911  of  such  Act  (42  U.S.C  1396j)  is  amended  by  strik- 
ing ",  intermediate  care  facility,  or  skilled  nursing  facility"  each 
place  it  appears  and  inserting  "or  nursing  facility". 

(9)  Section  1913  of  such  Act  (42  U.S.C  13961)  is  amended— 

(A)  in  the  heading,  by  striking  "skilled  nursing  and  inter- 
mediate CARE  services"  and  inserting  "nursing  facility 
services"; 

(B)  in  subsection  (a) — 

(i)  by  striking  "skilled  nursing  facility  services  and  inter- 
mediate care  facility  services"  and  inserting  "nursing  facil- 
ity services  ",  and 

(ii)  by  inserting  before  the  period  at  the  end  the  follow- 
ing: "and  which,  with  respect  to  the  provision  of  such  serv- 
ices, meets  the  requirements  of  subsections  (b)  through  (d)  of 
section  1919"; 


215 

(C)  in  subsection  (bXV — 

(i)  by  striking  "skilled  nursing  or  intermediate  care  facil- 
ity services"  and  inserting  '^nursing  facility  services*',  and 

(ii)  by  striking  ''skilled  nursing  and  intermediate  care  fa- 
cilities "  and  inserting  ''nursing  facilities  and 

CD)  in  subsection  (bKS\  by  striking  "skilled  nursing  or  inter- 
mediate care  facility  services"  and  inserting  "nursing  facility 
services  " 

(10)  Section  1915(c)  of  such  Act  (42  U.S.C.  1396n(c))  is  amended— 

(A)  in  paragraph  (1),  by  striking  "skilled  nursing  facility  or 
intermediate  care  facility  '  and  inserting  "nursing  facility  or  in- 
termediate care  facility  for  the  mentally  retarded 

(B)  in  paragraph  (2)(6Xi)y  by  striking  ",  skilled  nursing  facili- 
ty, or  intermediate  care  facility  services"  and  inserting  "serv- 
ices, nursing  facility  services,  or  services  in  an  intermediate  care 
facility  for  the  mentally  retarded"; 

(C)  in  paragraph  (2)(B),  by  striking  "need"  and  all  that  fol- 
lows up  to  the  semicolon  and  inserting  "need  for  inpatient  hos- 
pital services,  nursing  facility  services,  or  services  in  an  interme- 
diate care  facility  for  the  mentally  retarded"; 

(D)  in  paragraph  (2XC),  by  striking  "or  skilled  nursing  facility 
or  intermediate  care  facility"  and  inserting  ",  nursing  facility, 
or  intermediate  care  facility  for  the  mentally  retarded  ; 

(E)  in  paragraph  (2XC),  by  striking  "or  skilled  nursing  facility 
or  intermediate  care  facility  services "  and  inserting  ",  nursing 
facility  services,  or  services  in  an  intermediate  care  facility  for 
the  mentally  retarded"; 

(F)  in  paragraph  (5),  by  striking  "skilled  nursing  facility  or 
intermediate  care  facility"  and  inserting  "nursing  facility  or  in- 
termediate care  facility  for  the  mentally  retarded  and 

(G)  in  paragraph  (7),  by  striking  "or  in  skilled  nursing  or  in- 
termediate care  facilities  "  and  inserting  ",  nursing  facilities,  or 
intermediate  care  facilities  for  the  mentally  retarded". 

(11)  Section  1916  of  such  Act  (42  U.S.C.  1396m)  is  amended,  in 
subsections  (aX2XC)  and  (b)(2XC),  by  striking  "skilled  nursing  facili- 
ty, intermediate  care  facility"  and  inserting  "nursing  facility,  inter- 
mediate care  facility  for  the  mentally  retarded". 

(12)  Section  1917  of  such  Act  (42  U.S.C.  1396p),  as  amended  by 
this  title,  is  further  amended — 

(A)  in  subsections  (aXlXBXi)  and  (cX2XBXi),  by  striking 
"skilled  nursing  facility,  intermediate  care  facility"  and  insert- 
ing "nursing  facility,  intermediate  care  facility  for  the  mentally 
retarded",  and 

(B)  in  subsection  (cX3XA),  by  striking  "skilled". 

(i)  Utilization  REViEW.—Section  1903(iX4)  of  such  Act  (42  U.S.C. 
1396b(iX4))  is  amended  by  striking  "or  skilled  nursing  facility"  each 
place  it  appears. 

(j)  Technical  Assistance. — The  Secretary  of  Health  and  Human 
Services  shall,  upon  request  by  a  State,  furnish  technical  assistance 
with  respect  to  the  development  and  implementation  of  reimburse- 
ment methods  for  nursing  facilities  that  take  into  account  the  case 
mix  of  residents  in  the  different  facilities. 

(k)  Report  on  Staffing  Requirements. — The  Secretary  of 
Health  and  Human  Services  shall  report  to  Congress,  by  not  later 
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than  January  1,  1993,  on  the  progress  made  in  implementing  the 
nursing  facility  staffing  requirements  of  subparagraph  (C)  of  section 
1919(h)(4)  of  the  Social  Security  Act  (as  amended  by  subsection  (a)  of 
this  section),  including  the  number  and  types  of  waivers  approved 
under  subparagraph  (CXii)  of  such  section  and  the  number  of  facili- 
ties which  have  received  waivers. 

(I)  Conforming  Amendment. — Section  9516(c)  of  the  Consolidat- 
ed Omnibus  Budget  Reconciliation  Act  of  1985  is  amended  by  strik- 
ing ''section  1919''  and  inserting  ''section  1922'\ 

SEC.  4212.  SUR VEY  AND  CERTIFICA  TICN  PROCESS. 

(a)  In  General. — Section  1919  of  the  Social  Security  Act,  as  in- 
serted by  section  4211,  is  amended  by  adding  at  the  end  the  follow- 
ing new  subsection: 

"(g)  Survey  and  Certification  Process.— 
"(1)  State  and  federal  responsibility.— 

"(A)  In  general. — Under  each  State  plan  under  this 
title,  the  State  shall  be  responsible  for  certifying,  in  accord- 
ance with  surveys  conducted  under  paragraph  (2),  the  com- 
pliance of  nursing  facilities  (other  than  facilities  of  the 
State)  with  the  requirements  of  subsections  (b),  (c),  and  (d) 
The  Secretary  shall  be  responsible  for  certifying,  in  accord- 
ance with  surveys  conducted  under  paragraph  (2),  the  com- 
pliance of  State  nursing  facilities  with  the  requirements  of 
such  subsections. 

"(B)  Educational  program. — Each  State  shall  conduct 
periodic  educational  programs  for  the  staff  and  residents 
(and  their  representatives)  of  nursing  facilities  in  order  to 
present  current  regulations,  procedures,  and  policies  under 
this  section. 

"(C)  Investigation  of  allegations  of  resident  ne- 
glect and  abuse  and  misappropriation  of  resident 
PROPERTY. — The  State  shall  provide,  through  the  agency  re- 
sponsible for  surveys  and  certification  of  nursing  facilities 
under  this  subsection,  for  a  process  for  the  receipt,  review, 
and  investigation  of  allegations  of  resident  neglect  and 
abuse  and  misappropriation  of  resident  property  by  a  nurse 
aide  in  a  nursing  facility.  If  the  State  finds,  after  notice  to 
the  nurse  aide  involved  and  a  reasonable  opportunity  for  a 
hearing  for  the  nurse  aide  to  rebut  allegations,  that  a  nurse 
aide  whose  name  is  contained  in  a  nurse  aide  registry  has 
neglected  or  abused  a  resident  or  misappropriated  resident 
property  in  a  facility,  the  State  shall  notify  the  nurse  aide 
and  the  registry  of  such  finding. 

"(D)  Construction.— The  failure  of  the  Secretary  to  es- 
tablish standards  under  subsection  (f)  shall  not  relieve  a 
State  of  its  responsibility  under  this  subsection. 
"(2)  Surveys.— 

"(A)  Annual  standard  survey.— 

"(i)  In  general. — Each  nursing  facility  shall  be  sub- 
ject to  an  standard  survey,  to  be  conducted  without  any 
prior  notice  to  the  facility.  Any  individual  who  notifies 
(or  causes  to  be  notified)  a  nursing  facility  of  the  time 
or  date  on  which  such  a  survey  is  scheduled  to  be  con- 
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ducted  is  subject  to  a  civil  money  penalty  of  not  to 
exceed  $2,000.  The  Secretary  shall  provide  for  imposi- 
tion of  civil  money  penalties  under  this  clause  in  a 
manner  similar  to  that  for  the  imposition  of  civil 
money  penalties  under  section  1128A.  The  Secretary 
shall  review  each  State's  procedures  for  scheduling  and 
conduct  of  standard  surveys  to  assure  that  the  State 
has  taken  all  reasonable  steps  to  avoid  giving  notice  of 
such  a  survey  through  the  scheduling  procedures  and 
the  conduct  of  the  surveys  themselves. 

'YiiJ  Contents. — Each  standard  survey  shall  in- 
clude, for  a  case-mix  stratified  sample  of  residents — 

'YD  a  survey  of  the  quality  of  care  furnished,  as 
measured  by  indicators  of  medical,  nursing,  and 
rehabilitative  care,  dietary  and  nutrition  services, 
activities  and  social  participation,  and  sanitation, 
infection  control,  ana  the  physical  environment, 

''(II)  written  plans  of  care  provided  under  subsec- 
tion (b)(2)  ana  an  audit  of  the  residents'  assess- 
ments under  subsection  (bXS)  to  determine  the  ac- 
curacy of  such  assessments  and  the  adequacy  of 
such  plans  of  care,  and 

''(III)  a  review  of  compliance  with  residents' 
rights  under  subsection  (c). 
"(iii)  Frequency.— 

"(I)  In  general. — Each  nursing  facility  shall  be 
subject  to  a  standard  survey  not  later  than  15 
months  after  the  date  of  the  previous  standard 
survey  conducted  under  this  subparagraph.  The 
Statewide  average  interval  between  standard  sur- 
veys of  a  nursing  facility  shall  not  exceed  12 
months. 

"(II)  Special  surveys. — If  not  otherwise  con- 
ducted under  subclause  (I),  a  standard  survey  (or 
an  abbreviated  standard  survey)  may  be  conducted 
within  2  months  of  any  change  of  ownership,  ad- 
ministration, management  of  a  nursing  facility,  or 
director  of  nursing  in  order  to  determine  whether 
the  change  has  resulted  in  any  decline  in  the  qual- 
ity of  care  furnished  in  the  facility. 
"(B)  Extended  surveys.— 

"(i)  In  general. — Each  nursing  facility  which  is 
found,  under  a  standard  survey,  to  have  provided  sub- 
standard quality  of  care  shall  be  subject  to  an  ex- 
tended survey.  Any  other  facility  may,  at  the  Secre- 
tary's or  State's  discretion,  be  subject  to  such  an  ex- 
tended survey  (or  a  partial  extended  survey). 

"(ii)  Timing. — The  extended  survey  shall  be  conduct- 
ed immediately  after  the  standard  survey  (or,  if  not 
practical,  not  later  than  2  weeks  after  the  date  of  com- 
pletion of  the  standard  survey). 

"(iii)  Contents. — In  such  an  extended  survey,  the 
survey  team  shall  review  and  identify  the  policies  and 
procedures  which  produced  such  substandard  quality 
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of  care  and  shall  determine  whether  the  facility  has 
complied  with  all  the  requirements  described  in  subsec- 
tions (b)y  (c)y  and  (d).  Such  review  shall  include  an  ex- 
pansion of  the  size  of  the  sample  of  residents '  assess- 
ments reviewed  and  a  review  of  the  staffing,  of  in-serv- 
ice training,  and,  if  appropriate,  of  contracts  with  con- 
sultants. 

"(iv)  Construction. — Nothing  in  this  paragraph 
shall  be  construed  as  requiring  an  extended  or  partial 
extended  survey  as  a  prerequisite  to  imposing  a  sanc- 
tion against  a  facility  under  subsection  (h)  on  the  basis 
of  findings  in  a  standard  survey. 
"(C)  Survey  protocol. — Standard  and  extended  surveys 
shall  be  conducted — 

*'(i)  based  upon  a  protocol  which  the  Secretary  has 
developed,  tested,  and  validated  by  not  later  than  Jan- 
uary 1,  1990,  and 

'  (ii)  by  individuals,  of  a  survey  team,  who  meet  such 
minimum  qualifications  as  the  Secretary  establishes  by 
not  later  than  such  date. 
The  failure  of  the  Secretary  to  develop,  test,  or  validate 
such  protocols  or  to  establish  such  minimum  qualifications 
shall  not  relieve  any  State  of  its  responsibility  (or  the  Secre- 
tary of  the  Secretary's  responsibility)  to  conduct  surveys 
under  this  subsection. 

''(D)  Consistency  of  surveys.— Each  State  shall  imple- 
ment programs  to  measure  and  reduce  inconsistency  in  the 
application  of  survey  results  among  surveyors. 
"(E)  Survey  teams.— 

"(i)  In  general. — Surveys  under  this  subsection 
shall  be  conducted  by  a  multidisciplinary  team  of  pro- 
fessionals (including  a  registered  professional  nurse). 

"(ii)  Prohibition  of  conflicts  of  interest.— A 
State  may  not  use  as  a  member  of  a  survey  team  under 
this  subsection  an  individual  who  is  serving  (or  has 
served  within  the  previous  2  years)  as  a  member  of  the 
staff  of  or  as  a  consultant  to,  the  facility  surveyed  re- 
specting compliance  with  the  requirements  of  subsec- 
tions (b),  (c),  and  (d),  or  who  has  a  personal  or  familial 
financial  interest  in  the  facility  being  surveyed. 

"(Hi)  Training. — The  Secretary  shall  provide  for  the 
comprehensive  training  of  State  and  Federal  surveyors 
in  the  conduct  of  standard  and  extended  surveys  under 
this  subsection,  including  the  auditing  of  resident  as- 
sessments and  plans  of  care.  No  individual  shall  serve 
as  a  member  of  a  survey  team  unless  the  individual 
has  successfully  completed  a  training  and  testing  pro- 
gram in  survey  and  certification  techniques  that  has 
been  approved  by  the  Secretary. 
'W  Validation  surveys. — 

'YA)  In  general. — The  Secretary  shall  conduct  onsite 
surveys  of  a  representative  sample  of  nursing  facilities  in 
each  State,  within  2  months  of  the  date  of  surveys  conduct- 
ed under  paragraph  (2)  by  the  State,  in  a  sufficient  number 
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to  allow  inferences  about  the  adequacies  of  each  State's  sur- 
veys conducted  under  paragraph  (2).  In  conducting  such 
surveys,  the  Secretary  shall  use  the  same  survey  protocols  as 
the  State  is  required  to  use  under  paragraph  (2).  If  the 
State  has  determined  that  an  individual  nursing  facility 
meets  the  requirements  of  subsections  (b),  (c),  and  (dj,  but 
the  Secretary  determines  that  the  facility  does  not  meet 
such  requirements,  the  Secretary's  determination  as  to  the 
facility  s  noncompliance  with  such  requirements  is  binding 
and  supersedes  that  of  the  State  survey. 

'YBJ  Scope. — With  respect  to  each  State,  the  Secretary 
shall  conduct  surveys  under  subparagraph  (A)  each  year 
with  respect  to  at  least  5  percent  of  the  number  of  nursing 
facilities  surveyed  by  the  State  in  the  year,  but  in  no  case 
less  than  5  nursing  facilities  in  the  State. 

"(CJ  Reduction  in  administrative  costs  for  substand- 
ard PERFORMANCE. — If  the  Secretary  finds,  on  the  basis  of 
such  surveys,  that  a  State  has  failed  to  perform  surveys  cls 
required  under  paragraph  (2)  or  that  a  State's  survey  and 
certification  performance  otherwise  is  not  adequate,  the 
Secretary  may  provide  for  the  training  of  survey  teams  in 
the  State  and  shall  provide  for  a  reduction  of  the  payment 
otherwise  made  to  the  State  under  section  1903(aX2XD) 
with  respect  to  a  quarter  equal  to  33  percent  multiplied  by 
a  fraction,  the  denominator  of  which  is  equal  to  the  total 
number  of  residents  in  nursing  facilities  surveyed  by  the 
Secretary  that  quarter  and  the  numerator  of  which  is  equal 
to  the  total  number  of  residents  in  nursing  facilities  which 
were  found  pursuant  to  such  surveys  to  be  not  in  compli- 
ance with  any  of  the  requirements  of  subsections  (b),  (c), 
and  (d).  A  State  that  is  dissatisfied  with  the  Secretary's 
findings  under  this  subparagraph  may  obtain  reconsider- 
ation and  review  of  the  findings  under  section  1116  in  the 
same  manner  as  a  State  may  seek  reconsideration  and 
review  under  that  section  of  the  Secretary's  determination 
under  section  1116(aXlX 

'W)  Special  surveys  of  compliance.— Where  the  Secre- 
tary has  reason  to  question  the  compliance  of  a  nursing  fa- 
cility with  any  of  the  requirements  of  subsections  (b),  (c), 
and  (d),  the  Secretary  may  conduct  a  survey  of  the  facility 
and,  on  that  basis,  make  independent  and  binding  determi- 
nations concerning  the  extent  to  which  the  nursing  facility 
meets  such  requirements. 

Investigation  of  complaints  and  monitoring  nursing 
FACILITY  COMPLIANCE. — Each  State  shall  maintain  procedures 
and  adequate  staff  to — 

'YAJ  investigate  complaints  of  violations  of  requirements 
by  nursing  facilities,  and 

''(B)  monitor,  on-site,  on  a  regular,  as  needed  basis,  a 
nursing  facility's  compliance  with  the  requirements  of  sub- 
sections (b),  (cl  and  (a),  if— 

*W  the  facility  has  been  found  not  to  be  in  compli- 
ance with  such  requirements  and  is  in  the  process  of 
correcting  deficiencies  to  achieve  such  compliance; 
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*YiV  the  facility  was  previously  found  not  to  be  in 
compliance  with  such  requirements,  has  corrected  defi- 
ciencies to  achieve  such  compliance,  and  verification  of 
continued  compliance  is  indicated;  or 

''(Hi)  the  State  has  reason  to  question  the  compliance 
of  the  facility  with  such  requirements. 
A  State  may  maintain  and  utilize  a  specialized  team  (including 
an  attorney,  an  auditor,  and  appropriate  health  care  profession- 
als) for  the  purpose  of  identifying,  surveying,  gathering  and  pre- 
serving evidence,  and  carrying  out  appropriate  enforcement  ac- 
tions against  chronically  substandard  nursing  facilities. 

'W  Disclosure  of  results  of  inspections  and  activi- 
ties.— 

"(A)  Public  information. — Each  State,  and  the  Secre- 
tary, shall  make  available  to  the  public — 

"(i)  information  respecting  all  surveys  and  certifica- 
tions made  respecting  nursing  facilities,  including 
statements  of  deficiencies  and  plans  of  correction, 

"(ii)  copies  of  cost  reports  of  such  facilities  filed 
under  this  title  or  under  title  XVIII, 

''(Hi)  copies  of  statements  of  ownership  under  section 
im,  and 

"(iv)  information  disclosed  under  section  1126. 
"(B)  Notice  to  ombudsman. —  Each  State  shall  notify 
the  State  long-term  care  ombudsman  (established  under  sec- 
tion 307(aX12)  of  the  Older  Americans  Act  of  1965)  of  the 
State's  findings  of  noncompliance  with  any  of  the  require- 
ments of  subsections  (b),  (c),  and  (d),  with  respect  to  a  nurs- 
ing facility  in  the  State. 

"(C)  Notice  to  physicians  and  nursing  facility  ad- 
ministrator LICENSING  BOARD. — If  a  State  finds  that  a 
nursing  facility  has  provided  substandard  quality  of  care, 
the  State  shall  notify — 

"(i)  the  attending  physician  of  each  resident  with  re- 
spect to  which  such  finding  is  made,  and 

"(ii)  any  State  board  responsible  for  the  licensing  of 
the  nursing  facility  administrator  of  the  facility. 
"(D)  Access  to  fraud  control  units.— Each  State  shall 
provide  its  State  medicaid  fraud  and  abuse  control  unit  (es- 
tablished under  section  1903(q))  with  access  to  all  informa- 
tion of  the  State  agency  responsible  for  surveys  and  certifi- 
cations under  this  subsection. 

(b)  Posting  Survey  RESULTS.Section  1864(a)  of  such  Act  (42 
U.S.C.  1395aa(a))  is  amended  by  inserting,  after  "readily  available 
form  and  place''  in  the  fifth  sentence,  the  following:  ",  and  require 
(in  the  case  of  skilled  nursing  facilities)  the  posting  in  a  place  read- 
ily accessible  to  patients  (ana  patients'  representatives), ". 

(c)  Increasing  Matching  Percentage  for  Nursing  Home 
Survey  and  Certification  Activities.— (1)  Section  1903(aX2)  of 
such  Act  (42  U.S.C.  1396b(aX2)),  as  amended  by  this  title,  is  further 
amended  by  adding  at  the  end  the  following  new  subparagraph: 

"(D)  for  each  Calendar  quarter  during — 

'(i)  fiscal  year  1991,  an  amount  equal  to  90  percent, 
*  (ii)  fiscal  year  1992,  an  amount  equal  to  85  percent, 
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*XiW  fiscal  year  199S,  an  amount  equal  to  80  percent,  and 
(iv)  fiscal  year  1994  CL^d  thereafter,  an  amount  equal  to 
75  percent, 

of  so  much  of  the  sums  expended  during  such  quarter  (as  found 
necessary  by  the  Secretary  for  the  proper  and  efficient  adminis- 
tration of  the  State  plan)  as  are  attributable  to  State  activities 
under  section  1919(g);  plus 

(2)  Section  1908(r)  of  such  Act  (42  U.S.C.  1396b(r))  is  amended  by 
striking  **paragraphs  (2)"  each  place  it  appears  and  inserting  ''para- 
graphs (2XAr\ 

(3)  For  purposes  of  section  1903(a)  of  the  Social  Security  Act, 
proper  expenses  incurred  by  a  State  for  medical  review  by  independ- 
ent professionals  of  the  care  provided  to  residents  of  nursing  facili- 
ties who  are  entitled  to  medical  assistance  under  title  XIX  of  such 
Act  shall  be  reimbursable  as  expenses  necessary  for  the  proper  and 
efficient  administration  of  the  State  plan  under  that  title. 

(d)  Revision  of  Penalty  Provisions.^1)  Section  1903(g)  of  such 
Act  (42  U.S.C.  1396b(g))  is  amended— 

(A)  in  paragraph  (1) — 

(i)  by  striking  ''or  intermediate  care  facility  services  "  the 
first  place  it  appears  and  inserting  "or  services  in  an  inter- 
mediate care  facility  for  the  mentally  retarded**, 

(ii)  by  striking  ",  skilled  nursing  fax^ility  services  for  30 
days,  '\ 

(Hi)  by  striking  ",  skilled  nursing  facility  services,  or  in- 
termediate care  facility  services  "  and  inserting  "or  services 
in  an  intermediate  care  facility  for  the  mentally  retarded", 

(iv)  by  striking  skilled  nursing  facilities,  and  interme- 
diate care  facilities "  and  inserting  "and  intermediate  care 
facilities  for  the  mentally  retarded"; 

(B)  in  paragraph  (4XB),  by  striking  ",  skilled  nursing  facili- 
ties, and  intermediate  care  facilities "  and  inserting  "and  inter- 
mediate care  facilities  for  the  mentally  retarded"; 

(C)  in  paragraph  (6)-- 

(i)  by  striking  subparagraph  (B), 

(ii)  in  subparagraph  (C),  by  striking  "intermediate  care 
facility  services "  and  inserting  "services  in  an  intermediate 
care  facility  for  the  mentally  retarded",  and 

(Hi)  by  redesignating  subparagraphs  (C)  and  (D)  as  sub- 
paragraphs (B)  and  (C),  respectively;  and 

(D)  by  striking  paragraph  (7) 

(2)  Section  1902(aX31)  of  such  Act  (42  U.S.C.  1396a(aX31))  is 
amended — 

(A)  in  the  matter  before  subparagraph  (A),  by  striking 
"skilled  nursing  facility  services"  and  all  that  follows  through 
"where"  and  inserting  "services  in  an  intermediate  care  facility 
for  the  mentally  retarded  (where",  and 

(B)  in  subparagraph  (B),  by  striking  "skilled  nursing  or  inter- 
mediate care  facility"  and  inserting  "intermediate  care  facility 
for  the  mentally  retarded". 

(3)  Section  1902(aX33XB)  of  such  Act  (42  U.S.C  1396a(aX33XB))  is 
amended  by  inserting  ",  except  as  provided  in  section  1919(d), "  after 
"(B)  that". 
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(4)  The  amendments  made  by  thi.  '  :'J-*--^f  ii,on  shall  not  apply  to  a 
State  until  such  date  (not  earlier  than  October  1,  1990)  as  of  which 
the  Secretary  determines  that — 

(A)  the  State  has  specified  the  resident  assessment  instrument 
under  section  1919(e)(5)  of  the  Social  Security  Act,  and 

(B)  the  State  has  begun  conducting  surveys  under  section 
1919(gX2)  of  such  Act 

(e)  Miscellaneous  Conforming  Amendments.— (1)  Section 
1902(aXW  of  such  Act  (42  U.SC.  1396a(aXW)  is  amended— 

(A)  in  the  matter  before  subparagraph  (A),  by  striking 
^'skilled  nursing  facility  services,  intermediate  care  facility  serv- 
ices "  and  inserting  '^services  in  an  intermediate  care  facility  for 
the  mentally  retarded",  and 

(B)  in  subparagraph  (A),  by  striking  "that  are  intermediate 
care  facility  services  in  an  institution  for  the  mentally  retard- 
ed "  and  inserting  "that  are  services  in  an  intermediate  care  fa- 
cility for  the  mentally  retarded". 

(2)  Section  1903(aX7)  of  such  Act  (42  U.S.C.  1396b(aX7))  is  amend- 
ed by  inserting  "subject  to  section  1919(gX3XB)"  after  "(7)". 

(3)  Section  1910  of  such  Act  (42  U.S.C.  1396i)  is  amended— 

(A)  by  striking  "skilled  nursing  facilities  and"  in  the 
heading, 

(B)  by  striking  subsection  (a),  and 

(C)  by  redesignating  subsections  (b)  and  (c)  as  subsections  (a) 
and  (b),  respectively. 

(4)  Section  1866(c)  of  such  Act  (42  U.S.C.  1395cc(c))  is  amended  by 
striking  paragraph  (2)  and  by  redesignating  paragraph  (3)  as  para- 
graph (2). 

SEC.  4213.  ENFORCEMENT  process. 

(a)  In  General. — Section  1919  of  the  Social  Security  Act,  as  in- 
serted by  section  4201  and  amended  by  section  4202,  is  further 
amended  by  adding  at  the  end  the  following  new  subsection: 
"(h)  Enforcement  Process.  — 

"(1)  In  general. — If  a  State  finds,  on  the  basis  of  a  stand- 
ard, extended,  or  partial  extended  survey  under  subsection  (g)(2) 
or  otherwise,  that  a  nursing  facility  no  longer  meets  a  require- 
ment of  subsection  (b),  (c),  or  (d),  and  further  finds  that  the  fa- 
cility's deficiencies — 

"(A)  immediately  jeopardize  the  health  or  safety  of  its 
residents,  the  State  shall  take  immediate  action  to  remove 
the  jeopardy  and  correct  the  deficiencies  through  the 
remedy  specified  in  paragraph  (2XAXiii),  or  terminate  the 
facility's  participation  under  the  State  plan  and  may  pro- 
vide, in  addition,  for  one  or  more  of  the  other  remedies  de- 
scribed in  paragraph  (2);  or 

"(B)  do  not  immediately  jeopardize  the  health  or  safety  of 
its  residents,  the  State  may — 

"(i)  terminate  the  facility's  participation  under  the 
State  plan, 

"(ii)  provide  for  one  or  more  of  the  remedies  de- 
scribed in  paragraph  (2),  or 
"(Hi)  do  both. 
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Nothing  in  this  paragraph  shall  be  construed  as  restricting  the 
remedies  available  to  a  State  to  remedy  a  nursing  facility's  defi- 
ciencies. If  a  State  finds  that  a  nursing  facility  meets  the  re- 
quirements of  subsections  (b),  (c),  and  (d),  but,  as  of  a  previous 
period,  did  not  meet  such  requirements,  the  State  may  provide 
for  a  civil  money  penalty  under  paragraph  (2)(A)(i)  for  the  days 
in  which  it  finds  that  the  facility  was  not  in  compliance  with 
such  requirements. 

''(2)  Specified  remedies. — 

''(A)  Listing. — Except  as  provided  in  subparagraph 
(BXii),  each  State  shall  establish  by  law  (whether  statute  or 
regulation)  at  least  the  following  remedies: 

"(i)  Denial  of  payment  under  the  State  plan  with  re- 
spect to  any  individual  admitted  to  the  nursing  facility 
involved  after  such  notice  to  the  public  and  to  the  fa- 
cility as  may  be  provided  for  by  the  State. 

"(iij  A  civil  money  penalty  assessed  and  collected, 
with  interest,  for  each  day  in  which  the  facility  is  or 
was  out  of  compliance  with  a  requirement  of  subsection 
(b),  (c),  or  (d).  Funds  collected  by  a  State  as  a  result  of 
imposition  of  such  a  penalty  (or  as  a  result  of  the  impo- 
sition by  the  State  of  a  civil  money  penalty  for  activi- 
ties described  in  subsections  (b)(3)(B)(iiXI), 
(b)(3)(B)(ii)(II),  or  (g)(2)(AXi))  shall  be  applied  to  the  pro- 
tection of  the  health  or  property  of  residents  of  nursing 
facilities  that  the  State  or  the  Secretary  finds  deficient, 
including  payment  for  the  costs  of  relocation  of  resi- 
dents to  other  facilities,  maintenance  of  operation  of  a 
facility  pending  correction  of  deficiencies  or  closure, 
and  reimbursement  of  residents  for  personal  funds  lost. 

''(Hi)  The  appointment  of  temporary  management  to 
oversee  the  operation  of  the  facility  and  to  assure  the 
health  and  safety  of  the  facility's  residents,  where 
there  is  a  need  for  temporary  management  while — 

'W  there  is  an  orderly  closure  of  the  facility,  or 
(II)  improvements  are  made  in  order  to  bring 
the  facility  into  compliance  with  all  the  require- 
ments of  subsections  (b),  (c),  and  (d). 
The  temporary  management  under  this  clause  shall  not 
be  terminated  under  subclause  (II)  until  the  State  has 
determined  that  the  facility  has  the  management  capa- 
bility to  ensure  continued  compliance  with  all  the  re- 
quirements of  subsections  (b),  (c),  and  (d). 

'Yiv)  The  authority,  in  the  case  of  an  emergency,  to 
close  the  facility,  to  transfer  residents  in  that  facility 
to  other  facilities,  or  both. 
The  State  also  shall  specify  criteria,  as  to  when  and  how 
each  of  such  remedies  is  to  be  applied,  the  amounts  of  any 
fines,  and  the  severity  of  each  of  these  remedies,  to  be  used 
in  the  imposition  of  such  remedies.  Such  criteria  shall  be 
designed  so  as  to  minimize  the  time  between  the  identifica- 
tion of  violations  and  final  imposition  of  the  remedies  and 
shall  provide  for  the  imposition  of  incrementally  more 
severe  fines  for  repeated  or  uncorrected  deficiencies.  In  ad- 
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dition,  the  State  may  provide  for  other  specified  remedies, 
such  as  directed  plans  of  correction. 

"(B)  Deadline  and  guidance. — (i)  Except  cls  provided  in 
clause  (ii),  as  a  condition  for  approval  of  a  State  plan  for 
calendar  quarters  beginning  on  or  after  October  1,  1989, 
each  State  shall  establish  the  remedies  described  in  clauses 
(i)  through  (iv)  of  subparagraph  (A)  by  not  later  than  Octo- 
ber 1,  1989.  The  Secretary  shall  provide,  through  regula- 
tions or  otherwise  by  not  later  than  October  1,  1988,  guid- 
ance to  States  in  establishing  such  remedies;  but  the  failure 
of  the  Secretary  to  provide  such  guidance  shall  not  relieve  a 
State  of  the  responsibility  for  establishing  such  remedies. 

"(ii)  A  State  may  establish  alternative  remedies  (other 
than  termination  of  participation)  other  than  those  de- 
scribed in  clauses  (i)  through  (iv)  of  subparagraph  (A),  if 
the  State  demonstrates  to  the  Secretary's  satisfaction  that 
the  alternative  remedies  are  as  effective  in  deterring  non- 
compliance and  correcting  deficiencies  as  those  described  in 
subparagraph  (A). 

"(C)  Assuring  prompt  compliance. — If  a  nursing  facili- 
ty has  not  complied  with  any  of  the  requirements  of  subsec- 
tions (b),  (c),  and  (d),  within  3  months  after  the  date  the  fa- 
cility is  found  to  be  out  of  compliance  with  such  require- 
ments, the  State  shall  impose  the  remedy  described  in  sub- 
paragraph (AXi)  for  all  individuals  who  are  admitted  to 
the  facility  after  such  date. 

"(D)  Repeated  noncompliance,— In  the  case  of  a  nurs- 
ing facility  which,  on  3  consecutive  standard  surveys  con- 
ducted under  subsection  (g)(2),  has  been  found  to  have  pro- 
vided substandard  quality  of  care,  the  State  shall  (regard- 
less of  what  other  remedies  are  provided) — 

"(i)  impose  the  remedy  described  in  subparagraph 
(AXi),  and 

'^^i)  monitor  the  facility  under  subsection  (gX4XB), 
until  ttcj  facility  has  demonstrated,  to  the  satisfaction  of 
the  Stcue,  that  i%  is  in  compliance  with  the  requirements  of 
subsections  (b),  (c),  and  (d),  and  that  it  will  remain  in  com- 
pliance with  such  requirements. 

"(E)  Funding. — The  reasonable  expenditures  of  a  State  to 
provide  for  temporary  management  and  other  expenses  asso- 
ciated with  implementing  the  remedies  described  in  clauses 
(Hi)  and  (iv)  of  subparagraph  (A)  shall  be  considered,  for 
purposes  of  section  1903(aX7),  to  be  necessary  for  the  proper 
and  efficient  administration  of  the  State  plan. 

"(F)  Incentives  for  high  quality  care.— In  addition  to 
the  remedies  specified  in  this  paragraph,  a  State  may  estab- 
lish a  program  to  reward,  through  public  recognition,  in- 
centive payments,  or  both,  nursing  facilities  that  provide 
the  highest  quality  care  to  residents  who  are  entitled  to 
medical  assistance  under  this  title.  For  purposes  of  section 
1903(aX7),  proper  expenses  incurred  by  a  State  in  carrying 
out  such  a  program  shall  be  considered  to  be  expenses  nec- 
essary for  the  proper  and  efficient  administration  of  the 
State  plan  under  this  title. 
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**(3)  Secretarial  authority. — 

*'(A)  For  state  nursing  facilities —With  respect  to  a 
State  nursing  facility,  the  Secretary  shall  have  the  author- 
ity and  duties  of  a  State  under  this  subsection,  including 
the  authority  to  impose  remedies  described  in  clauses  (i), 
(ii),  and  (Hi)  of  paragraph  (2XA). 

'W)  Other  nursing  facilities. — With  respect  to  any 
other  nursing  facility  in  a  State,  if  the  Secretary  finds  that 
a  nursing  facility  no  longer  meets  a  requirement  of  subsec- 
tion (h),  (c),  (d),  or  (e),  and  further  finds  that  the  facility's 
deficiencies — 

immediately  jeopardize  the  health  or  safety  of  its 
residents,  the  Secretary  shall  take  immediate  action  to 
remove  the  jeopardy  and  correct  the  deficiencies 
through  the  remedy  specified  in  subparagraph  (CXiii), 
or  terminate  the  facility's  participation  under  the  State 
plan  and  may  provide,  in  addition,  for  one  or  more  of 
the  other  remedies  described  in  subparagraph  (C);  or 

''(ii)  do  not  immediately  jeopardize  the  health  or 
safety  of  its  residents,  the  Secretary  may  impose  any  of 
the  remedies  described  in  subparagraph  (C). 
Nothing  in  this  subparagraph  shall  be  construed  as  re- 
stricting the  remedies  available  to  the  Secretary  to  remedy 
a  nursing  facility's  deficiencies.  If  the  Secretary  finds  that 
a  nursing  facility  meets  such  requirements  but,  as  of  a  pre- 
vious period,  did  not  meet  such  requirements,  the  Secretary 
may  provide  for  a  civil  money  penalty  under  subparagraph 
(C)(ii)  for  the  days  on  which  he  finds  that  the  facility  was 
not  in  compliance  with  such  requirements. 

"(C)  Specified  remedies. — The  Secretary  may  take  the 
following  actions  with  respect  to  a  finding  that  a  facility 
has  not  met  an  applicable  requirement: 

'W  Denial  of  payment.— The  Secretary  may  deny 
any  further  payments  to  the  State  for  medical  assist- 
ance furnished  by  the  facility  to  all  individuals  in  the 
facility  or  to  individuals  admitted  to  the  facility  after 
the  effective  date  of  the  finding. 

'Xii)  Authority  with  respect  to  civil  money  pen- 
alties.— The  Secretary  may  impose  a  civil  money  pen- 
alty in  an  amount  not  to  exceed  $10,000  for  each  day  of 
noncompliance  and  the  Secretary  shall  impose  and  col- 
lect such  a  penalty  in  the  same  manner  as  civil  money 
penalties  are  imposed  and  collected  under  section 
1128A. 

'  (Hi)  Appointment  of  temporary  management. — 
In  consultation  with  the  State,  the  Secretary  may  ap- 
point temporary  management  to  oversee  the  operation 
of  the  facility  and  to  assure  the  health  and  safety  of 
the  facility's  residents,  where  there  is  a  need  for  tempo- 
rary management  while — 

'W  there  is  an  orderly  closure  of  the  facility,  or 
(II)  improvements  are  made  in  order  to  bring 
the  facility  into  compliance  with  all  the  require- 
ments of  subsections  (b),  (c),  and  (d). 
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The  temporary  management  under  this  clause  shall  not 
be  terminated  under  subclause  (II)  until  the  Secretary 
has  determined  that  the  facility  has  the  management 
capability  to  ensure  continued  compliance  with  all  the 
requirements  of  subsections  (b),  (c),  and  (d). 
The  Secretary  shall  specify  criteria,  as  to  when  and  how 
each  of  such  remedies  is  to  be  applied,  the  amounts  of  any 
fines,  and  the  severity  of  each  of  these  remedies,  to  be  used 
in  the  imposition  of  such  remedies.  Such  criteria  shall  be 
designed  so  as  to  minimize  the  time  between  the  identifica- 
tion of  violations  and  final  imposition  of  the  remedies  and 
shall  provide  for  the  imposition  of  incrementally  more 
severe  fines  for  repeated  or  uncorrected  deficiencies.  In  ad- 
dition, the  Secretary  may  provide  for  other  specified  reme- 
dies, such  as  directed  plans  of  correction. 

'XDJ  Continuation  of  payments  pending  remedi- 
ation.— The  Secretary  may  continue  payments,  over  a 
period  of  not  longer  than  6  months,  under  this  title  with 
respect  to  a  nursing  facility  not  in  compliance  with  a  re- 
quirement of  subsection  (b),  (c),  or  (d),  if— 

"(i)  the  State  survey  agency  finds  that  it  is  more  ap- 
propriate to  take  alternative  action  to  assure  compli- 
ance of  the  facility  with  the  requirements  than  to  ter- 
minate the  certification  of  the  facility, 

"(ii)  the  State  has  submitted  a  plan  and  timetable 
for  corrective  action  to  the  Secretary  for  approval  and 
the  Secretary  approves  the  plan  of  corrective  action, 
and 

%ii)  the  State  agrees  to  repay  to  the  Federal  Govern- 
ment payments  received  under  this  subparagraph  if  the 
corrective  action  is  not  taken  in  accordance  with  the 
approved  plan  and  timetable. 
The  Secretary  shall  establish  guidelines  for  approval  of  cor- 
rective actions  requested  by  States  under  this  subparagraph. 
Effective  period  of  denial  of  payment.— A  finding  to 
deny  payment  under  this  subsection  shall  terminate  when  the 
State  or  Secretary  (or  both,  as  the  case  may  be)  finds  that  the 
facility  is  in  substantial  compliance  with  all  the  requirements 
of  subsections  (b),  (c),  and  (d). 

**(5)  Immediate  termination  of  participation  for  facility 
where  state  or  secretary  finds  noncompliance  and  imme- 
DIATE JEOPARDY. — If  either  the  State  or  the  Secretary  finds  that 
a  nursing  facility  has  not  met  a  requirement  of  subsection  (b), 
(c),  or  (d),  and  finds  that  the  failure  immediately  jeopardizes 
the  health  or  safety  of  its  residents,  the  State  and  the  Secretary 
shall  notify  the  other  of  such  finding,  and  the  State  or  the  Sec- 
retary, respectively,  shall  take  immediate  action  to  remove  the 
jeopardy  and  correct  the  deficiencies  through  the  remedy  speci- 
fied in  paragraph  (2XAXiii)  or  (SXCXiii),  or  terminate  the  facili- 
ty's participation  under  the  State  plan.  If  the  facility's  partici- 
pation in  the  State  plan  is  terminated  by  either  the  State  or  the 
Secretary,  the  State  shall  provide  for  the  safe  and  orderly  trans- 
fer of  the  residents  eligible  under  the  State  plan  consistent  with 
the  requirements  of  subsection  (cX2). 
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''(6)  Special  rules  where  state  and  secretary  do  not 
agree  on  finding  of  noncompliance. — 

"(A)  State  finding  of  noncompliance  and  no  secre- 
tarial FINDING  OF  NONCOMPLIANCE. — If  the  Secretary  finds 
that  a  nursing  facility  has  met  all  the  requirements  of  sub- 
sections (h),  (c),  and  (d),  but  a  State  finds  that  the  facility 
has  not  met  such  requirements  and  the  failure  does  not  im- 
mediately jeopardize  the  health  or  safety  of  its  residents, 
the  State's  findings  shall  control  and  the  remedies  imposed 
by  the  State  shall  be  applied. 

"(B)  Secretarial  finding  of  noncompliance  and  no 
STATE  FINDING  OF  NONCOMPLIANCE.— If  the  Secretary  finds 
that  a  nursing  facility  has  not  met  all  the  requirements  of 
subsections  (b),  (c),  and  (d),  and  that  the  failure  does  not 
immediately  jeopardize  the  health  or  safety  of  its  residents, 
but  the  State  has  not  made  such  a  finding,  the  Secretary — 
*W  may  impose  any  remedies  specified  in  paragraph 
(3XC)  with  respect  to  the  facility,  and 

"fiij  shall  (pending  any  termination  by  the  Secretary) 
permit  continuation  of  payments  in  accordance  with 
paragraph  (3)(D). 
"(7)  Special  rules  for  timing  of  termination  of  partici- 
pation WHERE  REMEDIES  OVERLAP. — If  both  the  Secretary  and 
the  State  find  that  a  nursing  facility  has  not  met  all  the  re- 
quirements of  subsections  (b),  (c),  and  (d),  and  neither  finds  that 
the  failure  immediately  jeopardizes  the  health  or  safety  of  its 
residents — 

"(AXi)  if  both  find  that  the  facility's  participation  under 
the  State  plan  should  be  terminated,  the  State's  timing  of 
any  termination  shall  control  so  long  as  the  termination 
date  does  not  occur  later  than  6  months  after  the  date  of 
the  finding  to  terminate; 

"(ii)  if  the  Secretary,  but  not  the  State,  finds  that  the  fa- 
cility's participation  under  the  State  plan  should  be  termi- 
nated, the  Secretary  shall  (pending  any  termination  by  the 
Secretary)  permit  continuation  of  payments  in  accordance 
with  paragraph  (3XD);  or 

"(Hi)  if  the  State,  but  not  the  Secretary,  finds  that  the  fa- 
cility's participation  under  the  State  plan  should  be  termi- 
nated, the  State's  decision  to  terminate,  and  timing  of  such 
termination,  shall  control;  and 

"(BXi)  if  the  Secretary  or  the  State,  but  not  both,  estab- 
lishes one  or  more  remedies  which  are  additional  or  alter- 
native to  the  remedy  of  terminating  the  facility's  participa- 
tion under  the  State  plan,  such  additional  or  alternative 
remedies  shall  also  be  applied,  or 

"(ii)  if  both  the  Secretary  and  the  State  establish  one  or 
more  remedies  which  are  additional  or  alternative  to  the 
remedy  of  terminating  the  facility's  participation  under  the 
State  plan,  only  the  additional  or  alternative  remedies  of 
the  Secretary  shall  apply. 
"(8)  Construction. — The  remedies  provided  under  this  sub- 
section are  in  addition  to  those  otherwise  available  under  State 
or  Federal  law  and  shall  not  be  construed  as  limiting  such 


228 


other  remedies,  including  any  remedy  available  to  an  individ- 
ual at  common  law.  The  remedies  described  in  clauses  (i),  (Hi), 
and  (iv)  of  paragraph  (2XA)  may  be  imposed  during  the  penden- 
cy of  any  hearing. 

'  (9)  Sharing  of  information. — Notwithstanding  any  other 
provision  of  law,  all  information  concerning  nursing  facilities 
required  by  this  section  to  be  filed  with  the  Secretary  or  a  State 
agency  shall  be  made  available  to  Federal  or  State  employees 
for  purposes  consistent  with  the  effective  administration  of  pro- 
grams established  under  this  title  and  title  XVIII,  including  in- 
vestigations by  State  medicaid  fraud  control  units. 
(b)  Conforming  Amendments.— (1)  Section  1902  of  such  Act  (42 
U.S.C.  1396a)  is  amended  by  striking  subsection  (i). 

(2)  Section  1903(i)  of  such  Act  (42  U.S.C.  1396b(i))  is  amended  by 
striking  the  period  at  the  end  of  paragraph  (7)  and  inserting  or" 
and  by  adding  at  the  end  the  following  new  paragraph: 

'Y8)  with  respect  to  any  amount  expended  for  medical  assist- 
ance for  nursing  facility  services  to  reimburse  (or  otherwise  com- 
pensate) a  nursing  facility  for  payment  of  a  civil  money  penalty 
imposed  under  section  1919(h).  \ 

SEC.  42 N.  EFFECTIVE  DATES. 

(a)  New  Requirements  and  Survey  and  Certification  Proc- 
ess.— Except  as  otherwise  specifically  provided  in  section  1919  of  the 
Social  Security  Act,  the  amendments  made  by  sections  4211  and 
4212  (relating  to  nursing  facility  requirements  and  survey  and  certi- 
fication requirements)  shall  apply  to  nursing  facility  services  fur- 
nished on  or  after  October  1,  1990,  without  regard  to  whether  regu- 
lations to  implement  such  amendments  are  promulgated  by  such 
date;  except  that  section  1902(a)(28XB)  of  the  Social  Security  Act  (as 
amended  by  section  4211(b)  of  this  Act),  relating  to  requiring  State 
medical  assistance  plans  to  specify  the  services  included  in  nursing 
facility  services,  shall  apply  to  calendar  quarters  beginning  more 
than  6  months  after  the  date  of  the  enactment  of  this  Act,  without 
regard  to  whether  regulations  to  implement  such  section  are  promul- 
gated by  such  date. 

(b)  Enforcement. — (1)  Except  as  otherwise  specifically  provided 
in  section  1919  of  the  Social  Security  Act,  the  amendments  made  by 
section  4213  of  this  Act  apply  to  payments  under  title  XIX  of  the 
Social  Security  Act  for  calendar  quarters  beginning  on  or  after  the 
date  of  the  enactment  of  this  Act,  without  regard  to  whether  regula- 
tions to  implement  such  amendments  are  promulgated  by  such  date. 

(c)  Transitional  Rule. — In  applying  the  amendments  made  by 
this  part  for  services  furnished  before  October  1,  1990 — 

(A)  any  reference  to  a  nursing  facility  is  deemed  a  reference  to 
a  skilled  nursing  facility  or  intermediate  care  facility  (other 
than  an  intermediate  care  facility  for  the  mentally  retarded), 
and 

(B)  with  respect  to  such  a  skilled  nursing  facility  or  interme- 
diate care  facility,  any  reference  to  a  requirement  of  subsection 
(h),  (c),  or  (d),  is  deemed  a  reference  to  the  provisions  of  section 
1861(j)  or  section  1905(c),  respectively,  of  the  Social  Security  Act. 

(d)  Waiver  of  Paperwork  Reduction.— Chapter  35  of  title  44> 
United  States  Code,  shall  not  apply  to  information  required  for  pur- 
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poses  of  carrying  out  this  part  and  implementing  the  amendments 
made  by  this  part. 

SEC  4215.  ANNUAL  REPORT. 

The  Secretary  of  Health  and  Human  Services  shall  report  to  the 
Congress  annually  on  the  extent  to  which  nursing  facilities  are  com- 
plying with  the  requirements  of  subsections  (h),  (c),  and  (d)  of  section 
1919  of  the  Social  Security  Act  (as  added  by  the  amendments  made 
by  this  part)  and  the  number  and  type  of  enforcement  actions  taken 
by  States  and  the  Secretary  under  section  1919(h)  of  such  Act  (as 
added  by  section  4213  of  this  Act). 

SEC.  4216.  CONSTRUCTION. 

Section  1919  of  the  Social  Security  Act  is  amended  by  culding  at 
the  end  the  following  new  subsection: 

*W  Construction. — Where  requirements  or  obligations  under 
this  section  are  identical  to  those  provided  under  section  1819  of 
this  Act,  the  fulfillment  of  those  requirements  or  obligations  under 
section  1819  shall  be  considered  to  be  the  fulfillment  of  the  corre- 
sponding requirements  or  obligations  under  this  section. 

SEC.  4217.  FINAL  REGULATIONS  WITH  RESPECT  TO  PLANS  OF  CORRECTION 
OR  REDUCTION. 

(a)  In  General. — Not  later  than  30  days  after  the  date  of  enact- 
ment of  this  Act,  the  Secretary  of  Health  and  Human  Services  shall 
promulgate  final  regulations  to  implement  the  amendments  made 
by  section  9516  of  the  (Consolidated  Omnibus  Budget  Reconciliation 
Act  of  1985. 

(b)  The  regulations  promulgated  under  paragraph  (1)  shall  be  ef- 
fective as  if  promulgated  on  the  date  of  enactment  of  the  Consoli- 
dated Omnibus  Budget  Reconciliation  Act  of  1985. 

SEC  4218.  MEDICAID  CERTIFICATIONS  AND  RECERTIFICATIONS  FOR  CER- 
TAIN SERVICES. 

(a)  In  General.— Section  1902(aXU)  of  the  Social  Security  Act  (42 
U.S.C.  1396a(aXW)  is  amended— 

(1)  in  subparagraph  (A) — 

(A)  by  striking  ''physician  certifies''  and  inserting  ''physi- 
cian (or,  in  the  case  of  skilled  nursing  facility  services  or 
intermediate  care  facility  services,  a  physician,  or  a  nurse 
practitioner  or  clinical  nurse  specialist  who  is  not  an  em- 
ployee of  the  facility  but  is  working  in  collaboration  with  a 
physician)  certifies'',  and 

(B)  by  striking  "the  physician,  or  a  physician  assistant  or 
nurse  practitioner  under  the  supervision  of  a  physician, " 
and  inserting  "a  physician,  a  physician  assistant  under  the 
supervision  of  a  physician,  or,  in  the  case  of  skilled  nursing 
facility  services  or  intermediate  care  facility  services,  a  phy- 
sician, or  a  nurse  practitioner  or  clinical  nurse  specialist 
who  is  not  an  employee  of  the  facility  but  is  working  in  col- 
laboration with  a  physician, ";  and 

(2)  in  subparagraph  (B),  by  striking  "a  physician; "  and  insert- 
ing "a  physician,  or,  in  the  case  of  skilled  nursing  facility  serv- 
ices or  intermediate  care  facility  services,  a  physician,  or  a 
nurse  practitioner  or  clinical  nurse  specialist  who  is  not  an  em- 
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ployee  of  the  facility  but  is  working  in  collaboration  with  a  phy- 
sician;". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  with  respect  to  certifications  or  recertifications  during 
the  period  beginning  on  July  1,  1988,  and  ending  on  October  1,  1990. 

Subtitle  D — Vaccine  Compensation 

SEC.  4301.  SHORT  TITLE,  REFERENCE. 

(a)  Short  Title. — This  subtitle  may  be  cited  as  the  "Vaccine 
Compensation  Amendments  of  1987'\ 

(b)  Reference. — Whenever  in  this  subtitle  (other  than  in  section 
Jf302(a))  an  amendment  or  repeal  is  expressed  in  terms  of  an  amend- 
ment to,  or  repeal  of,  a  section  or  other  provision,  the  reference  shall 
be  considered  to  be  made  to  a  section  or  other  provision  of  the 
Public  Health  Service  Act. 

SEC.  4302.  EFFECTIVE  DATE. 

(a)  In  General.— Section  323(a)  of  the  National  Childhood  Vac- 
cine Injury  Act  of  1986  (42  U.S.C.  300aa-l  note)  is  amended  by  strik- 
ing out  "Subtitle  2  of  such  title  and  this  title  shall  take  effect  on 
the  effective  date  of  a  tax  "  and  all  that  follows  in  that  section  and 
inserting  in  lieu  thereof  "parts  A  and  B  of  subtitle  2  of  such  title 
shall  take  effect  on  October  1,  1988  and  parts  C  and  D  of  such  title 
and  this  title  shall  take  effect  on  the  date  of  the  enactment  of  the 
Vaccine  Compensation  Amendments  of  1987. 

(b)  References.— 

(1)  Sections  2111,  2115,  2119(a),  2122,  2123,  2125,  2126,  2127, 
and  2128  (42  U.S.C.  300aa-ll,  300aa-15,  300aa-199a),  300aa-22, 
300aa-23,  300aa-25,  300aa-26,  300aa-27,  300aa-28)  are  each 
amended  by  striking  out  "effective  date  of  this  subtitle'*  each 
place  it  appears  and  inserting  in  lieu  thereof  "effective  date  of 
this  parV\ 

(2)  Sections  2111(aX5XA),  2115(eX2)  and  2116  (42  U.S.C 
300aa-ll(aX5XA),  30(kia-15(eX2),  300a-16)  are  each  amended  by 
striking  out  "effective  date  of  this  title''  each  place  it  appears 
and  inserting  in  lieu  thereof  "effective  date  of  this  part". 

SEC.  4303.  compensation. 

(a)  Source.— Section  2115  (42  U.S.C  300aa-15)  is  amended  by 
adding  at  the  end  the  following: 
"(i)  Source  of  Compensation. — 

"(1)  Payment  of  compensation  under  the  Program  to  a  peti- 
tioner for  a  vaccine-related  injury  or  death  associated  with  the 
administration  of  a  vaccine  before  the  effective  date  of  this  part 
shall  be  made  from  appropriations  under  subsection  (i). 

"(2)  Payment  of  compensation  under  the  Program  to  a  peti- 
tioner for  a  vaccine-related  injury  or  death  associated  with  the 
administration  of  a  vaccine  on  or  after  the  effective  date  of  this 
part  shall  be  made  from  the  Vaccine  Injury  Compensation 
Trust  Fund  established  under  section  9510  of  the  Internal  Reve- 
nue Code  of  1986". 
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W  Section  2113(c)  (42  U.S.C.  SOOcua- 13(c))  is  amended  by  strik- 
ing out  "a  district  court  of  the  United  States"  and  inserting  in 
lieu  thereof  ''the  United  States  Claims  Court'\ 

(5)  Section  2115(eXl)  (42  U.S.C.  300aa-15(eXl))  is  amended  by 
striking  out  ''of  a  court''  and  inserting  in  lieu  thereof  "of  the 
United  States  Claims  Court". 

(6)  Paragraph  (2)  of  subsection  (f)  of  section  2115  (42  U.S.C. 
300aa-15)  is  amended  by  striking  out  ''district  court  of  the 
United  States"  and  inserting  in  lieu  thereof  "United  States 
Claims  Court". 

(7)  Section  2117(a)  (42  U.S.C  300aa-'17(a))  is  amended  by  strik- 
ing out  "(1)",  by  running  in  the  text  of  paragraph  (1)  into  the 
subsection  heading,  and  by  striking  out  paragraph  (2). 

(8)  Section  2121(a)  (42  U.S.C.  300aa-21(a))  is  amended  by  strik- 
ing out  "a  district  court  of  the  United  States"  and  inserting  in 
lieu  thereof  "the  United  States  Claims  Court"  and  by  striking 
out  "a  court"  each  place  it  occurs  and  inserting  in  lieu  thereof 
"the  court". 

(9)  Section  2123(e)  (42  U.S.C  300aa'23(e))  is  amended  by  strik- 
ing out  "a  district  court  of  the  United  States"  and  inserting  in 
lieu  thereof  "the  United  States  Claims  Court". 

Subtitle  E — Rural  Health 

SEC.  4401.  OFFICE  OF  RURAL  HEALTH  POLICY. 

Title  VII  of  the  Social  Security  Act  is  amended  by  adding  at  the 
end  thereof  the  following  new  section: 

"office  OF  RURAL  HEALTH  POLICY 

"Sec.  711.  (a)  There  shall  be  established  in  the  Department  of 
Health  and  Human  Services  (in  this  section  referred  to  as  the  "De- 
partment") an  Office  of  Rural  Health  Policy  (in  this  section  referred 
to  as  the  'Office).  The  Office  shall  be  headed  by  a  Director,  who 
shall  advise  the  Secretary  on  the  effects  of  current  policies  and  pro- 
posed statutory,  regulatory,  administrative,  and  budgetary  changes 
in  the  programs  established  under  titles  XVIII  and  XIX  on  the  fi- 
nancial viability  of  small  rural  hospitals,  the  ability  of  rural  areas 
(and  rural  hospitals  in  particular)  to  attract  and  retain  physicians 
and  other  health  professionals,  and  access  to  (and  the  quality  of) 
health  care  in  rural  areas. 

"(b)  In  addition  to  advising  the  Secretary  with  respect  to  the  mat- 
ters specified  in  subsection  (a),  the  Director,  through  the  Office, 
shall — 

"(1)  oversee  compliance  with  the  requirements  of  section 
1102(b)  of  this  Act  and  section  4083  of  the  Omnibus  Budget  Rec- 
onciliation Act  of  1987, 

"(2)  establish  and  maintain  a  clearinghouse  for  collecting 
and  disseminating  information  on — 
"(A)  rural  health  care  issues, 

"(B)  research  findings  relating  to  rural  health  care,  and 
"(C)  innovative  approaches  to  the  delivery  of  health  care 
in  rural  areas, 
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^X3)  coordinate  the  activities  within  the  Department  that 
relate  to  rural  health  care,  and 

'W  provide  information  to  the  Secretary  and  others  in  the 
Department  with  respect  to  the  activities,  of  other  Federal  de- 
partments and  agencies,  that  relate  to  rural  health  care. 

SEC.  4402.  IMPACT  ANALYSES  OF  MEDICARE  AND  MEDICAID  RULES  AND 
REGULATIONS  ON  SMALL  RURAL  HOSPITALS 

(a)  In  General. — Section  1102  of  the  Social  Security  Act  (42 
U.S.C.  1302)  is  amended— 

(1)  by  inserting        after  ''Sec  1102. and 

(2)  by  adding  at  the  end  thereof  the  following  new  subsection: 
"(bXV  Whenever  the  Secretary  publishes  a  general  notice  of  pro- 
posed rulemaking  for  any  rule  or  regulation  proposed  under  title 
XVIII,  title  XIX,  or  part  B  of  this  title  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial  number  of  small  rural 
hospitals,  the  Secretary  shall  prepare  and  make  available  for  public 
comment  an  initial  regulatory  impact  analysis.  Such  analysis  shall 
describe  the  impact  of  the  proposed  rule  or  regulation  on  such  hospi- 
tals and  shall  set  forth,  with  respect  to  small  rural  hospitals,  the 
matters  required  under  section  60S  of  title  5,  United  States  Code,  to 
be  set  forth  with  respect  to  small  entities.  The  initial  regulatory 
impact  analysis  (or  a  summary)  shall  be  published  in  the  Federal 
Register  at  the  time  of  the  publication  of  general  notice  of  proposed 
rulemaking  for  the  rule  or  regulation. 

"(2)  Whenever  the  Secretary  promulgates  a  final  version  of  a  rule 
or  regulation  with  respect  to  which  an  initial  regulatory  impact 
analysis  is  required  by  paragraph  (1),  the  Secretary  shall  prepare  a 
final  regulatory  impact  analysis  with  respect  to  the  final  version  of 
such  rule  or  regulation.  Such  analysis  shall  set  forth,  with  respect 
to  small  rural  hospitals,  the  matters  required  under  section  604  of 
title  5,  United  States  Code,  to  be  set  forth  with  respect  to  small  enti- 
ties. The  Secretary  shall  make  copies  of  the  final  regulatory  impact 
analysis  available  to  the  public  and  shall  publish,  in  the  Federal 
Register  at  the  time  of  publication  of  the  final  version  of  the  rule  or 
regulation,  a  statement  describing  how  a  member  of  the  public  may 
obtain  a  copy  of  such  analysis. 

*'(3)  If  a  regulatory  flexibility  analysis  is  required  by  chapter  6  of 
title  5,  United  States  Code,  for  a  rule  or  regulation  to  which  this 
subsection  applies,  such  analysis  shall  specifically  address  the 
impact  of  the  rule  or  regulation  on  small  rural  hospitals.  '\ 

(b)  Effective  Date. — The  amendments  made  by  paragraph  (1) 
shall  apply  to  regulations  proposed  more  than  SO  days  after  the  date 
of  the  enactment  of  this  Act. 

SEC  4403.  SET  ASIDE  FOR  EXPERIMENTS  AND  DEMONSTRATION  PROJECTS 
RELATING  TO  RURAL  HEALTH  CARE  ISSUES. 

(a)  Set  Aside. — Not  less  than  ten  percent  of  the  total  amounts  ex- 
pended in  each  fiscal  year  by  the  Secretary  of  Health  and  Human 
Services  (in  this  section  referred  to  as  the  ''Secretary")  after  October 
1,  1988,  with  respect  to  experiments  and  demonstration  projects  au- 
thorized by  section  1^02  of  the  Social  Security  Amendments  of  1967 
and  the  experiments  and  demonstration  projects  authorized  by  the 
Social  Security  Amendments  of  1972  shall  be  expended  for  experi- 
ments and  demonstration  projects  relating  exclusively  or  substan- 
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tially  to  rural  health  issues,  including  (but  not  limited  to)  the 
impact  of  the  payment  methodology  under  section  1886(d)  of  the 
Social  Security  Act  on  the  financial  viability  of  small  rural  hospi- 
tals, the  effect  of  medicare  payment  policies  on  the  ability  of  rural 
areas  (and  rural  hospitals  in  particular)  to  attract  and  retain  physi- 
cians and  other  health  professionals,  the  appropriateness  of  medi- 
care conditions  of  participation  and  staffing  requirements  for  small 
rural  hospitals,  and  the  impact  of  medicare  policies  on  access  to 
(and  the  quality  of)  health  care  in  rural  areas. 

(b)  Agenda. — The  Secretary  of  Health  and  Human  Services  shall 
establish  an  agenda  of  experiments  and  demonstration  projects,  re- 
lating exclusively  or  substantially  to  rural  health  issues,  that  are  in 
progress  or  have  been  proposed,  and  shall  include  such  agenda  in 
the  annual  report  submitted  pursuant  to  section  1875(b)  of  the 
Social  Security  Act.  The  agenda  shall  be  accompanied  by  a  state- 
ment setting  forth  the  amounts  that  have  been  obligated  and  ex- 
pended with  respect  to  such  experiments  and  projects  in  the  current 
and  most  recently  completed  fiscal  years. 

TITLE  V— ENERGY  AND  ENVIRONMENT 
PROGRAMS 

Subtitle  A — Nuclear  Waste  Amendments 

SEC.  5001.  SHORT  TITLE. 

This  subtitle  may  be  cited  as  the  "Nuclear  Waste  Policy  Amend- 
ments Act  of  1987". 

SEC.  5002.  DEFINITIONS. 

Section  2  of  the  Nuclear  Waste  Policy  Act  of  1982  (42  U.S.C. 
10101)  is  amended  by  adding  at  the  end  the  following  new  para- 
graphs: 

"(30)  The  term  'Yucca  Mountain  site'  means  the  candidate 
site  in  the  State  of  Nevada  recommended  by  the  Secretary  to  the 
President  under  section  112(b)(lXB)  on  May  27,  1986. 

"(31)  The  term  'affected  unit  of  local  government'  means  the 
unit  of  local  government  with  jurisdiction  over  the  site  of  a  re- 
pository or  a  monitored  retrievable  storage  facility.  Such  term 
may,  at  the  discretion  of  the  Secretary,  include  units  of  local 
government  that  are  contiguous  with  such  unit. 

"(32)  The  term  Negotiator'  means  the  Nuclear  Waste  Negotia- 
tor. 

"(33)  As  used  in  title  IV,  the  term  'Office '  means  the  Office  of 
the  Nuclear  Waste  Negotiator  established  under  title  IV  of  this 
Act. 

"(34)  The  term  'monitored  retrievable  storage  facility'  means 
the  storage  facility  described  in  section  141(bXlX 
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guaranty  corporation  and  in  payments  by  corporation  to  participants 
and  beneficiaries. 
Sec.  9313.  Standards  for  termination. 

Sec.  93J4-  Additional  amendments  relating  to  plan  termination. 

Subpart  C— Increase  in  Premium  Rates 
Sec.  9331.  Increase  in  premium  rates. 

Subpart  D— Miscellaneous  Provisions 

Sec.  9341-  Security  required  upon  adoption  of  plan  amendment  resulting  in  signifi- 
cant underfunding. 
Sec.  9342.  Reporting  requirements. 

Sec.  9343.  Coordination  of  provisions  of  the  Internal  Revenue  Code  of  1986  with  pro- 
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Sec.  9402.  6-month  extension  of  provisions  relating  to  collection  of  non  tax  debts 

owed  to  Federal  agencies. 
Sec.  9403.  Increase  in  limit  on  long-term  bonds. 
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Subtitle  A — OASDI  Provisions 
PART  1— COVERAGE  AND  BENEFITS 

SEC.  9001.  COVERAGE  OF  INACTIVE  DUTY  MILITARY  TRAINING. 

(a)  Social  Security  Act  Amendments. — (V  Paragraph  (1)  of  sec- 
tion 210(1)  of  the  Social  Security  Act  is  amended  to  read  as  follows: 

'W(l)  Except  as  provided  in  paragraph  (i),  the  term  'employment' 
shall,  notwithstanding  the  provisions  of  subsection  (a)  of  this  sec- 
tion, include — 

'YA)  service  performed  after  December  1956  by  an  individual 
as  a  member  of  a  uniformed  service  on  active  duty,  but  such 
term  shall  not  include  any  such  service  which  is  performed 
while  on  leave  without  pay,  and 

'WJ  service  performed  after  December  1987  by  an  individual 
as  a  member  of  a  uniformed  service  on  inactive  duty  training. ". 
(2)  The  second  indented  paragraph  following  subsection  (s)  in  sec- 
tion 209  of  such  Act  (relating  to  service  in  the  uniformed  services)  is 
amended  by  striking  **only  his  basic  pay''  and  all  that  follows  and 
inserting  ''only  (1)  his  basic  pay  as  described  in  chapter  S  and  sec- 
tion 1009  of  title  87,  United  States  Code,  in  the  case  of  an  individ- 
ual performing  service  to  which  subparagraph  (A)  of  such  section 
210(1X1)  applies,  or  (2)  his  compensation  for  such  service  as  deter- 
mined under  section  206(a)  of  title  37,  United  States  Code,  in  the 
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case  of  an  individual  performing  service  to  which  subparagraph  (B) 
of  such  section  210(IXV  applies. 

(h)  FICA  Amendments.— (1)  Paragraph  (1)  of  section  3121(m)  of 
the  Internal  Revenue  Code  of  1986  (relating  to  inclusion  of  service 
in  the  uniformed  services)  is  amended  to  read  as  follows: 

'XV  Inclusion  of  service.— The  term  'employment'  shall, 
notwithstanding  the  provisions  of  subsection  (b)  of  this  section, 
include — 

"(A)  service  performed  by  an  individual  as  a  member  of  a 
uniformed  service  on  active  duty,  but  such  term  shall  not 
include  any  such  service  which  is  performed  while  on  leave 
without  pay,  and 

"(B)  service  performed  by  an  individual  as  a  member  of  a 
uniformed  service  on  inactive  duty  training.  '\ 
(2)  Paragraph  (2)  of  section  3121(i)  of  such  Code  (relating  to  com- 
putation of  wages  for  individuals  performing  service  in  the  uni- 
formed services)  is  amended  by  striking  "only  his  basic  pay"  and  all 
that  follows  and  inserting  "only  (A)  his  basic  pay  as  described  in 
chapter  2  and  section  1009  of  title  37,  United  States  Code,  in  the 
case  of  an  individual  performing  service  to  which  subparagraph  (A) 
of  such  subsection  (m)(l)  applies,  or  (B)  his  compensation  for  such 
service  as  determined  under  section  206(a)  of  title  37,  United  States 
Code,  in  the  case  of  an  individual  performing  service  to  which  sub- 
paragraph (B)  of  such  subsection  (mXD  applies. 

(c)  Conforming  Amendment.— Section  229(a)  of  the  Social  Secu- 
rity Act  is  amended  by  striking  "section  210(1)"  and  inserting 
"210a)(lXA)". 

.(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  with  respect  to  remuneration  paid  after  December  31, 
1987. 

SEC.  9002.  COVERAGE  OF  ALL  CASH  PAY  OF  AGRICULTURAL  EMPLOYEES 
whose  employers  SPEND  $2,500  OR  MORE  A  YEAR  FOR  AG- 
RICULTURAL LABOR. 

(a)  Social  Security  Act  Amendment. — Paragraph  (2)  of  section 
209(h)  of  the  Social  Security  Act  is  amended  by  striking  clause  (B) 
and  inserting  "(B)  the  employer's  expenditures  for  agricultural  labor 
in  such  year  equal  or  exceed  $2,500;'\ 

(b)  FICA  Amendment.— Subparagraph  (B)  of  section  3121(aX8)  of 
the  Internal  Revenue  Code  of  1986  (relating  to  wages)  is  amended  by 
striking  clause  (ii)  and  inserting  "(ii)  the  employer's  expenditures  for 
agricultural  labor  in  such  year  equal  or  exceed  $2,500;'\ 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  remuneration  for  agricultural  labor  paid  after 
December  31,  1987 

SEC.  9003.  COVERAGE  OF  THE  EMPLOYER  COST  OF  GROUP-TERM  LIFE  IN- 
SURANCE. 

(a)  Coverage  Under  Old- Age,  Survivors,  and  Disability  In- 
surance Program. — 

(1)  Social  security  act  amendment.— Clause  (3)  of  section 
209(h)  of  the  Social  Security  Act  is  amended  by  striking  "death" 
and  inserting  "death,  except  that  this  subsection  does  not  apply 
to  a  payment  for  group-term  life  insurance  to  the  extent  that 
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such  payment  is  includible  in  the  gross  income  of  the  employee 
under  the  Internal  Revenue  Code  of  1986". 

(2)  FICA  AMENDMENT— Subparagraph  (C)  of  section  3121(a)(2) 
of  the  Internal  Revenue  Code  of  1986  (relating  to  wages)  is 
amended  by  striking  ''death  "  and  inserting  "death,  except  that 
this  paragraph  does  not  apply  to  a  payment  for  group-term  life 
insurance  to  the  extent  that  such  payment  is  includible  in  the 
gross  income  of  the  employee", 
(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 

shall  apply  with  respect  to  group-term  life  insurance  coverage  in 

effect  after  December  31,  1987. 

SEC  9004.  COVERAGE  OF  SERVICES  PERFORMED  BY  ONE  SPOUSE  IN  THE 
EMPLOY  OF  THE  OTHER. 

(a)  Social  Security  Act  Amendments. — 

(1)  In  GENERAL. — Subparagraph  (A)  of  section  210(a)(3)  of  the 
Social  Security  Act  is  amended  by  striking  "performed  by  an  in- 
dividual in  the  employ  of  his  spouse,  and  service''. 

(2)  Exception  for  certain  domestic  service  in  the  pri- 
vate HOME  OF  A  SPOUSE.— Paragraph  (3)  of  section  210(a)  of 
such  Act  is  amended  by  striking  so  much  of  subparagraph  (B) 
as  precedes  clause  (i)  and  inserting  the  following: 

(B)  Service  not  in  the  course  of  the  employer's  trade  or  busi- 
ness, or  domestic  service  in  a  private  home  of  the  employer,  per- 
formed by  an  individual  in  the  employ  of  his  spouse  or  son  or 
daughter;  except  that  the  provisions  of  this  subparagraph  shall 
not  be  applicable  to  such  domestic  service  performed  by  an  indi- 
vidual in  the  employ  of  his  son  or  daughter  if—". 

(b)  FICA  Amendments.— 

(1)  In  general.— Subparagraph  (A)  of  section  3121(b)(3)  of  the 
Internal  Revenue  Code  of  1986  (relating  to  employment)  is 
amended  by  striking  "performed  by  an  individual  in  the  employ 
of  his  spouse,  and  service". 

(2)  Exception  for  certain  domestic  service  in  the  pri- 
vate HOME  OF  A  SPOUSE.— Paragraph  (3)  of  section  3121(b)  of 
such  Code  (relating  to  employment)  is  amended  by  striking  so 
much  of  subparagraph  (B)  as  precedes  clause  (i)  and  inserting 
the  following: 

'YB)  service  not  in  the  course  of  the  employer's  trade  or  busi- 
ness, or  domestic  service  in  a  private  home  of  the  employer,  per- 
formed by  an  individual  in  the  employ  of  his  spouse  or  son  or 
daughter;  except  that  the  provisions  of  this  subparagraph  shall 
not  be  applicable  to  such  domestic  service  performed  by  an  indi- 
vidual in  the  employ  of  his  son  or  daughter  if—". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  remuneration  paid  after  December  31,  1987. 

SEC  9005.  TREATMENT  OF  SERVICE  PERFORMED  BY  AN  INDIVIDUAL  IN 
THE  EMPLOY  OF  A  PARENT. 

(a)  Social  Security  Act  Amendments.— 

(1)  Age  below  which  service  for  parent  is  excluded  from 
covered  employment  reduced  to  age  18. — Subparagraph  (A) 
of  section  21(Xa)(3)  of  the  Social  Security  Act  (as  amended  by 
section  9004(aXl)  of  this  Act)  is  further  amended  by  striking 
''twenty-one"  and  inserting  ''18". 
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(2)  Exception  for  certain  domestic  service  in  the  pri- 
vate HOME  OF  PARENT. — Subparagraph  (B)  of  section  210(a)(3) 
of  such  Act  (a^  amended  by  section  9004(aX2)  of  this  Act)  is  fur- 
ther amended  by  inserting  ''under  the  age  of  21  in  the  employ  of 
his  father  or  mother,  or  performed  by  an  individual"  after  ''in- 
dividual the  first  place  it  appears. 

(b)  FICA  Amendments.— 

(1)  Age  below  which  service  for  parent  is  excluded  from 
COVERED  EMPLOYMENT  REDUCED  TO  AGE  18. — Subparagraph  (A) 
of  section  3121(bX3)  of  the  Internal  Revenue  Code  of  1986  (as 
amended  by  section  900J^(bXl)  of  this  Act)  is  further  amended  by 
striking  "21"  and  inserting  "18". 

(2)  Exception  for  certain  domestic  service  in  the  pri- 
vate HOME  OF  PARENT.— Subparagraph  (B)  of  section  3121(bX3) 
of  such  Code  (as  amended  by  section  9004(bX2)  of  this  Act)  is 
further  amended  by  inserting  "under  the  age  of  21  in  the 
employ  of  his  father  or  mother,  or  performed  by  an  individual" 
after  "individual"  the  first  place  it  appears. 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  remuneration  paid  after  December  31,  1987. 

SEC  9006.  application  OF  EMPLOYER  TAXES  TO  EMPLOYEES'  CASH  TIPS. 

(a)  Application  of  Tax  to  Tips. — Section  3121(q)  of  the  Internal 
Revenue  Code  of  1986  (relating  to  inclusion  of  tips  for  employee 
taxes)  is  amended — 

(1)  by  striking  "Employee  Taxes"  in  the  heading  and  insert- 
ing "Both  Employee  and  Employer  Taxes": 

(2)  by  striking  "other  than  for  purposes  of  the  taxes  imposed 
by  section  3111 

(3)  by  striking  "remuneration  for  employment"  and  inserting 
"remuneration  for  such  employment  (and  deemed  to  have  been 
paid  by  the  employer  for  purposes  of  subsections  (a)  and  (b)  of 
section  3111)";  and 

H)  by  inserting  after  "at  the  time  received"  the  following: 
";  except  that,  in  determining  the  employer's  liability  in  connec- 
tion with  the  taxes  imposed  by  section  3111  with  respect  to  such 
tips  in  any  case  where  no  statement  including  such  tips  was  so 
furnished  (or  to  the  extent  that  the  statement  so  furnished  was 
inaccurate  or  incomplete),  such  remuneration  shall  be  deemed  for 
purposes  of  subtitle  F  to  be  paid  on  the  date  on  which  notice  and 
demand  for  such  taxes  is  made  to  the  employer  by  the  Secretary". 

(b)  Conforming  Amendments.— (1)  Subsections  (a)  and  (b)  of  sec- 
tion 3111(a)  of  such  Code  (relating  to  rate  of  tax  on  employers)  are 
each  amended  by  striking  "and  (t)  \ 

(2)  Section  3121(t)  of  such  Code  (relating  to  special  rule)  is  re- 
pealed. 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  tips  received  (and  wages  paid)  on  and  after 
January  I  1988. 

SEC.  9097.  applicability  OF  GOVERNMENT  PENSION  OFFSET  TO  CERTAIN 
FEDERAL  EMPLOYEES. 

(a)  Wife's  Insurance  Benefits. — Paragraph  (4)  of  section  202(b) 
of  the  Social  Security  Act  is  amended — 
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(1)  by  redesignating  subparagraph  (B)  as  subparagraph  (Gl- 
and 

(2)  by  striking  subparagraph  (A)  and  inserting  the  following: 
''(A)  The  amount  of  a  wife  s  insurance  benefit  for  each  month  (as 

determined  after  application  of  the  provisions  of  subsections  (q)  and 
(k))  shall  be  reduced  (but  not  below  zero)  by  an  amount  equal  to  two- 
thirds  of  the  amount  of  any  monthly  periodic  benefit  payable  to  the 
wife  (or  divorced  wife)  for  such  month  which  is  based  upon  her 
earnings  while  in  the  service  of  the  Federal  Government  or  any 
State  (or  political  subdivision  thereof  as  defined  in  section  218(b)(2)) 
if,  on  the  last  day  she  was  employed  by  such  entity — 

such  service  did  not  constitute  ^employment*  as  defined  in 
section  210,  or 

"(ii)  such  service  was  being  performed  while  in  the  service  of 
the  Federal  Government,  and  constituted  'employment'  as  so  de- 
fined solely  by  reason  of— 

"(I)  clause  (ii)  or  (Hi)  of  subparagraph  (G)  of  section 
210(a)(5),  where  the  lump-sum  payment  described  in  such 
clause  (ii)  or  the  cessation  of  coverage  described  in  such 
clause  (Hi)  (whichever  is  applicable)  was  received  or  oc- 
curred on  or  after  January  1,  1988,  or 

''(II)  an  election  to  become  subject  to  chapter  84  of  title  5, 
United  States  Code,  made  pursuant  to  law  after  December 
SI,  1987, 
unless  subparagraph  (B)  applies. 
The  amount  of  the  reduction  in  any  benefit  under  this  subpara- 
graph, if  not  a  multiple  of  $0.10,  shall  be  rounded  to  the  next 
higher  multiple  of  $0.10. 

"(B)  Subparagraph  (A)(ii)  shall  not  apply  with  respect  to  monthly 
periodic  benefits  based  in  whole  or  in  part  on  service  which  consti- 
tuted 'employment*  as  defined  in  section  210  if  such  service  was  per- 
formed for  at  least  60  months  in  the  aggregate  during  the  period  be- 
ginning January  1,  1988,  and  ending  with  the  close  of  the  first  cal- 
endar month  as  of  the  end  of  which  the  wife  (or  divorced  wife)  is 
eligible  for  benefits  under  this  subsection  and  has  made  a  valid  ap- 
plication for  such  benefits. 

(b)  Husband's  Insurance  Benefits. — Paragraph  (2)  of  section 
202(c)  of  such  Act  is  amended — 

(1)  by  redesignating  subparagraph  (B)  as  subparagraph  (C); 
and 

(2)  by  striking  subparagraph  (A)  and  inserting  the  following: 
"(A)  The  amount  of  a  husbands  insurance  benefit  for  each  month 

(as  determined  after  application  of  the  provisions  of  subsections  (q) 
and  (k))  shall  be  reduced  (but  not  below  zero)  by  an  amount  equal  to 
two-thirds  of  the  amount  of  any  monthly  periodic  benefit  payable  to 
the  husband  (or  divorced  husband)  for  such  month  which  is  based 
upon  his  earnings  while  in  the  service  of  the  Federal  Government  or 
any  State  (or  political  subdivision  thereof  as  defined  in  section 
218(b)(2))  if,  on  the  last  day  he  was  employed  by  such  entity — 

"(i)  such  service  did  not  constitute  'employment'  as  defined  in 
section  210,  or 

"(ii)  such  service  was  being  performed  while  in  the  service  of 
the  Federal  Government,  and  constituted  'employment'  as  so  de- 
fined solely  by  reason  of— 
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*W  clause  (ii)  or  (Hi)  of  subparagraph  (G)  of  section 
210(aX5),  where  the  lump-sum  payment  described  in  such 
clause  (ii)  or  the  cessation  of  coverage  described  in  such 
clause  (Hi)  (whichever  is  applicable)  was  received  or  oc- 
curred on  or  after  January  1,  1988,  or 

'YW  an  election  to  become  subject  to  chapter  84  of  title  5, 
United  States  Code,  made  pursuant  to  law  after  December 
SI,  1987, 
unless  subparagraph  (B)  applies. 
The  amount  of  the  reduction  in  any  benefit  under  this  subpara- 
graph, if  not  a  multiple  of  $0.10,  shall  oe  rounded  to  the  next 
higher  multiple  of  $0.10. 

*YB)  Subparagraph  (AXH)  shall  not  apply  with  respect  to  monthly 
periodic  benefits  based  in  whole  or  in  part  on  service  which  consti- 
tuted 'employment'  as  defined  in  section  210  if  such  service  was  per- 
formed for  at  least  60  months  in  the  aggregate  during  the  peri  od  be- 
ginning January  1,  1988,  and  ending  with  the  close  of  the  first  cal- 
endar month  as  of  the  end  of  which  the  husband  (or  divorced  hus- 
band) is  eligible  for  benefits  under  this  subsection  and  has  made  a 
valid  application  for  such  benefits. 

(c)  Widow's  Insurance  Benefits.— Paragraph  (7)  of  section  202(e) 
of  such  Act  is  amended — 

(1)  by  redesignating  subparagraph  (B)  as  subparagraph  (C); 
and 

(2)  by  striking  subparagraph  (A)  and  inserting  the  following: 
'YA)  The  amount  of  a  widow  s  insurance  benefit  for  each  month 

(as  determined  after  application  of  the  provisions  of  subsections  (q) 
and  (k),  paragraph  (2XD),  and  paragraph  (3))  shall  be  reduced  (but 
not  below  zero)  by  an  amount  equal  to  two-thirds  of  the  amount  of 
any  monthly  periodic  benefit  payable  to  the  widow  (or  surviving  di- 
vorced wife)  for  such  month  which  is  based  upon  her  earnings  while 
in  the  service  of  the  Federal  (rovernment  or  any  State  (or  political 
subdivision  thereof,  as  defined  in  section  218(bX2))  if,  on  the  lasi 
day  she  was  employed  by  such  entity — 

'Yi)  such  service  did  not  constitute  'employment'  as  defined  in 
section  210,  or 

*Yii)  such  service  was  being  performed  while  in  the  service  of 
the  Federal  Government,  and  constituted  'employment'  as  so  de- 
fined solely  by  reason  of— 

'YD  clause  (ii)  or  (Hi)  of  subparagraph  (G)  of  section 
21(XaX5),  where  the  lump-sum  payment  described  in  such 
clause  (ii)  or  the  cessation  of  coverage  described  in  such 
clause  (Hi)  (whichever  is  applicable)  was  received  or  oc- 
curred on  or  after  January  1,  1988,  or 

"(II)  an  election  to  become  subject  to  chapter  84  of  title  5, 
United  States  Code,  made  pursuant  to  law  after  December 
31,  1987, 
unless  subparagraph  (B)  applies. 
The  amount  of  the  reduction  in  any  benefit  under  this  subpara- 
graph, if  not  a  multiple  of  $0.10,  shall  be  rounded  to  the  next 
higher  multiple  of  $0.10. 

"(B)  Subparagraph  (AXH)  shall  not  apply  with  respect  to  monthly 
periodic  benefits  based  in  whole  or  in  part  on  service  which  consti- 
tuted 'employment'  as  defined  in  section  210  if  such  service  was  per- 
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formed  for  at  least  60  months  in  the  aggregate  during  the  period  be- 
ginning January  1,  1988,  and  ending  with  the  close  of  the  first  cal- 
endar month  as  of  the  end  of  which  the  widow  (or  surviving  di- 
vorced wife)  is  eligible  for  benefits  under  this  subsection  and  has 
made  a  valid  application  for  such  benefits.  *\ 

(d)  Widower  s  Insurance  Benefits. — Para^aph  (2)  of  section 
202(f)  of  such  Act  is  amended — 

(1)  by  redesignating  subparagraph  (B)  as  subparagraph  (C); 
and 

(2)  by  striking  subparagraph  (A)  and  inserting  the  following: 
''(A)  The  amount  of  a  widower's  insurance  benefit  for  each  month 

(as  determined  after  application  of  the  provisions  of  subsections  (q) 
and  (k),  paragraph  (SXt)),  and  paragraph  (4))  shall  be  reduced  (but 
not  below  zero)  by  an  amount  equal  to  two-thirds  of  the  amount  of 
any  monthly  periodic  benefit  payable  to  the  widower  (or  surviving 
divorced  husband)  for  such  month  which  is  based  upon  his  earnings 
while  in  the  service  of  the  Federal  Government  or  any  State  (or  po- 
litical subdivision  thereof  as  defined  in  section  218(bX2))  if  on  the 
last  day  he  was  employed  by  such  entity — 

*Yi)  such  service  did  not  constitute  'employment'  as  defined  in 
section  210,  or 

"(ii)  such  service  was  being  performed  while  in  the  service  of 
the  Federal  Governjuent,  jand  constituted  'employment '  as  so  de- 
fined solely  by  reason  of— 

'W  clause  (ii)  or  (Hi)  of  subparagraph  (G)  of  section 
21()(aX5),  where  the  lump-sum  payment  described  in  such 
clause  (ii)  or  the  cessation  of  coverage  described  in  such 
clause  (Hi)  (whichever  is  applicable)  was  received  or  oc- 
curred on  or  after  January  1,  1988,  or 

"(II)  an  election  to  become  subject  to  chapter  84  of  title  5, 
United  States  Code,  made  pursuant  to  law  after  December 
SI  1987, 
unless  subparagraph  (B)  applies. 
The  amount  of  the  reduction  in  any  benefit  under  this  subpara- 
graph, if  not  a  multiple  of  $0.10,  shall  be  rounded  to  the  next 
higher  multiple  of  $0.10. 

"(B)  Subparagraph  (AXH)  shall  not  apply  with  respect  to  monthly 
periodic  benefits  based  in  whole  or  in  part  on  service  which  consti- 
tuted 'employment'  as  defined  in  section  210  if  such  service  was  per- 
formed for  at  least  60  months  in  the  aggregate  during  the  perio  d  be- 
ginning January  1,  1988,  and  ending  with  the  close  of  the  first  cal- 
endar month  as  of  the  end  of  which  the  widower  (or  surviving  di- 
vorced husband)  is  eligible  for  benefits  under  this  subsection  and 
has  made  a  valid  application  for  such  benefits. 

(e)  Mother's  and  Father's  Insurance  Benefits. — Paragraph  (4) 
of  section  202(g)  of  such  Act  is  amended — 

(1)  by  redesignating  subparagraph  (B)  as  subparagraph  (C); 
and 

(2)  by  striking  subparagraph  (A)  and  inserting  the  following: 
"(A)  The  amount  of  a  mother's  or  father's  insurance  benefit  for 

each  month  (as  determined  after  application  of  the  provisions  of 
subsection  (k))  shall  be  reduced  (but  not  below  zero)  by  an  amount 
equal  to  two-thirds  of  the  amount  of  any  monthly  periodic  benefit 
payable  to  the  individual  for  such  month  which  is  based  upon  the 
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individuaVs  earnings  while  in  the  service  of  the  Federal  Govern- 
ment or  any  State  (or  political  subdivision  thereof,  as  defined  in  sec- 
tion 218(hj(2))  if  on  the  last  day  the  individual  was  employed  by 
such  entity — 

such  service  did  not  constitute  'employment'  as  defined  in 
section  210,  or 

"(ii)  such  service  was  being  performed  while  in  the  service  of 
the  Federal  Government,  and  constituted  'employment'  as  so  de- 
fined solely  by  reason  of— 

"(I)  clause  (ii)  or  (Hi)  of  subparagraph  (G)  of  section 
21(XaX5),  where  the  lump-sum  payment  described  in  such 
clause  (it)  or  the  cessation  of  coverage  described  in  such 
clause  (Hi)  (whichever  is  applicable)  was  received  or  oc- 
curred on  or  after  January  1,  1988,  or 

"(II)  an  election  to  become  subject  to  chapter  84  of  title  5, 
United  States  Code,  made  pursuant  to  law  after  December 
SI,  1987, 
unless  subparagraph  (B)  applies. 
The  amount  of  the  reduction  in  any  benefit  under  this  subpara- 
graph, if  not  a  multiple  of  $0.10,  shall  be  rounded  to  the  next 
higher  multiple  of  $0.10. 

"(B)  Subparagraph  (AXH)  shall  not  apply  with  respect  to  monthly 
periodic  benefits  based  in  whole  or  in  part  on  service  which  consti- 
tuted 'employment'  as  defined  in  section  210  if  such  service  was  per- 
formed for  at  least  60  months  in  the  aggregate  during  the  period  be- 
ginning January  1,  1988,  and  ending  with  the  close  of  the  first  cal- 
endar month  as  of  the  end  of  which  the  individual  is  eligible  for 
benefits  under  this  subsection  and  has  made  a  valid  application  for 
such  benefits. 

(f)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  only  with  respect  to  benefits  for  months  after  December  1987; 
except  that  nothing  in  such  amendments  shall  affect  any  exemption 
(from  the  application  of  the  pension  offset  provisions  contained  in 
subsection  (bXU  (cX2),  (e)(7),  (fX2),  or  (g)(h)  of  section  202  of  the 
Social  Security  Act)  which  any  individual  may  have  by  reason  of 
subsection  (g)  or  (h)  of  section  334  of  the  Social  Security  Amend- 
ments of  1977. 

SEC.  9008.  MODIFICATION  OF  AGREEMENT  WITH  IOWA  TO  PROVIDE  COVER- 
A  GE  FOR  CERTAIN  POLICEMEN  AND  FIREMEN. 

(a)  In  General. — Notwithstanding  subsection  (dXSXA)  of  section 
218  of  the  Social  Security  Act  and  the  references  thereto  in  subsec- 
tions (dXD  and  (dX3)  of  such  section  218,  the  agreement  with  the 
State  of  Iowa  heretofore  entered  into  pursuant  to  such  section  218 
may,  at  any  time  prior  to  January  1,  1989,  be  modified  pursuant  to 
subsection  (cXi)  of  such  section  218  so  as  to  apply  to  services  per- 
formed in  policemen's  or  firemen's  positions  required  to  be  covered 
by  a  retirement  system  pursuant  to  section  410.1  of  the  Iowa  Code  as 
in  effect  on  July  1,  1953,  if  the  State  of  Iowa  has  at  any  time  prior 
to  the  date  of  the  enactment  of  this  Act  paid  to  the  Secretary  of  the 
Treasury,  with  respect  to  any  of  the  services  performed  in  such  posi- 
tions, the  sums  prescribed  pursuant  to  subsection  (eXD  of  such  sec- 
tion 218  (as  in  effect  on  December  31,  1986,  with  respect  to  payments 
due  with  respect  to  wages  paid  on  or  before  such  date) 
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(b)  Service  To  Be  Covered. — Notwithstanding  the  provisions  of 
subsection  (e)  of  section  218  of  the  Social  Security  Act  (as  so  redesig- 
nated by  section  9002(cXl)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986)1  CLny  modification  in  the  agreement  with  the  State  of 
Iowa  under  subsection  (a)  shall  be  made  effective  with  respect  to — 
(V  all  services  performed  in  any  policemen 's  or  firemen 's  posi- 
tion to  which  the  modification  relates  on  or  after  January  1, 
1987,  and 

(2)  ail  services  performed  in  such  a  position  before  January  1, 
1987,  with  respect  to  which  the  State  of  Iowa  has  paid  to  the 
Secretary  of  the  Trea&ury  the  sums  prescribed  pursuant  to  sub- 
section (eXD  of  such  section  218  (as  in  effect  on  December  31, 
1986,  with  respect  to  payments  due  with  respect  to  wages  paid 
on  or  before  such  date)  at  the  time  or  times  established  pursu- 
ant to  such  subsection  (eXl),  if  and  to  the  extent  that — 

(A)  no  refund  of  the  sums  so  paid  has  been  obtained,  or 

(B)  a  refund  of  part  or  all  of  the  sums  so  paid  has  been 
obtained  but  the  State  of  Iowa  repays  to  the  Secretary  of 
the  Treasury  the  amount  of  such  refund  within  90  days 
after  the  date  on  which  the  modification  is  agreed  to  by  the 
State  and  the  Secretary  of  Health  and  Human  Services. 

SEC.  9009.  CONTINUA  TION  OF  DISABILITY  BENEFITS  DURING  APPEAL 

Subsection  (g)  of  section  223  of  the  Social  Security  Act  is  amend- 
ed— 

(1)  in  paragraph  (IXiii),  by  striking  "June  1988"  and  inserting 
''June  1989')  and 

(2)  in  paragraph  (3XB),  by  striking  ''January  1,  1988  and  in- 
serting "January  1,  1989". 

SEC.  9010.  EXTENSION  OF  DISABILITY  RE-ENTITLEMENT  PERIOD  FROM  15 
MONTHS  TO  36  MONTHS. 

(a)  Disability  Insurance  Benefits. — Paragraph  (1)  of  section 
223(a)  of  the  Social  Security  Act  is  amended  by  striking  "15 
months'  and  inserting  "36  months''. 

(b)  Child's  Insurance  Benefits  Based  oj^  Disability. — Clause 
(i)  of  section  202(dXlXG)  of  such  Act  is  amended  by  striking  "15 
months"  and  inserting  "36  months". 

(c)  Widow's  Insurance  Benefits  Based  on  Disability. — Para- 
graph (1)  of  section  202(e)  of  such  Act  is  amended,  in  subclause  (II) 
of  the  last  sentence,  by  striking  "15  months"  and  inserting  "36 
months". 

(d)  Widower's  Insurance  Benefits  Based  on  Disability.— 
Paragraph  (1)  of  section  202(f)  of  such  Act  is  amended,  in  subclause 
(II)  of  the  last  sentence,  by  striking  "15  months  "  and  inserting  "36 
months". 

(e)  Conforming  Amendments. — 

(1)  Termination  of  period  of  disability. — Subparagraph 
(D)  of  section  216(iX2)  of  such  Act  is  amended  by  striking  "15- 
month  "  and  inserting  "36-month  ". 

(2)  Termination  of  benefits  during  re-entitlement 
period. — Subsection  (e)  of  section  222  of  such  Act  is  amended 
by  striking  "15-r?ionth"  and  inserting  '*3 6-month". 

(3)  Special  Rule  For  Determination  of  Continued  Medi- 
care Eligibility  Based  on  Entitlement  to  Disability  Bene- 
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FITS. — Section  226(h)  of  such  Act  is  amended  by  adding  at  the 
end  the  following  new  sentence:  ''In  determining  when  an  indi- 
vidual's entitlement  or  status  terminates  for  purposes  of  the  pre- 
ceding sentence,  the  second  sentence  of  section  223(a)  shall  he 
applied  as  though  the  term  '36  months'  (in  such  second  sen- 
tence) read  '15  months '. 
(f)  Effective  Date, — The  amendments  made  hy  this  section  shall 
take  effect  January  1,  1988,  and  shall  apply  with  respect  to — 

(1)  individuals  who  are  entitled  to  benefits  which  are  payable 
under  subsection  (dXlXBXiiX  (d)(6XAXii),  (dX6XB),  (eXlXBXii),  or 
(fXlXBXii)  of  section  202  of  the  Social  Security  Act  or  subsection 
(a)(1)  of  section  223  of  such  Act  for  any  month  after  December 
1987,  and 

(2)  individuals  who  are  entitled  to  benefits  which  are  payable 
under  any  provision  referred  to  in  paragraph  (1)  for  any  month 
before  January  1988  and  with  respect  to  whom  the  15-month 
period  described  in  the  applicable  provision  amended  by  this 
section  has  not  elapsed  as  of  January  1,  1988. 

PART  2— OTHER  SOCIAL  SECURITY  PROVISIONS 

SEC.  9021.  MORATORIUM  ON  REDUCTIONS  IN  ATTORNEYS'  FEES;  STUDIES 
OF  ATTORNEYS' FEE  PAYMENT  SYSTEM. 

(a)  Moratorium. — (1)  The  provisions  of  the  memorandum  of  the 
Associate  Commissioner  of  Social  Security  dated  March  SI,  1987  (re- 
lating to  revised  delegations  of  authority  for  administrative  law 
judges  to  determine  fees  of  representatives)  which  amend  sections 
1-220  through  1-226  of  the  Office  of  Hearings  and  Appeals  Staff 
Guides  and  Programs  Digest  (commonly  referred  to  as  the  OHA 
Handbook),  and  Interim  Circular  No.  122  (relating  to  the  determina- 
tion authority  regarding  fees  for  representation  of  claimants),  are 
hereby  declared  to  be  null  and  void.  The  preceding  sentence  shall 
apply  with  respect  to  all  attorneys'  fees  finally  authorized  in  connec- 
tion with  claims  for  benefits  under  title  H  of  the  Social  Security  Act 
on  and  after  the  date  of  the  enactment  of  this  Act,  regardless  of 
when  the  legal  services  involved  were  performed;  and  no  reconsider- 
ation of  any  such  fee  finally  authorized  prior  to  that  date  shall  be 
required. 

(2)  Until  July  1,  1989,  neither  the  Secretary  nor  the  Social  Securi- 
ty Administration  may  modify  any  of  the  rules  and  regulations  re- 
lating to  attorneys'  fees  in  connection  with  claims  for  benefits  under 
title  II  of  the  Social  Security  Act. 

(b)  Studies. — (1)  The  Secretary  of  Health  and  Human  Services 
shall  conduct  a  study  of  the  attorneys '  fee  payment  process  under 
title  II  of  the  Social  Security  Act.  Such  study  shall — 

(A)  assess  the  levels  of  reimbursement  to  attorneys,  giving  con- 
sideration to  the  contingent  nature  of  most  arrangements  be- 
tween claimants  and  their  legal  representatives,  and  propose  al- 
ternative methods  for  establishing  fees  which  take  the  nature  of 
these  arrangements  into  account,  and 

(B)  suggest  changes  aimed  at  eliminating  unnecessary  delays 
in  the  approval  and  payment  of  attorneys'  fees  and  thereby 
streamlining  the  payment  process. 
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In  conducting  this  study,  the  Secretary  shall  consult  with  individ- 
uals who  represent  the  views  of  attorneys  and  with  others  who  rep- 
resent the  views  of  claimants. 

(2)  At  the  same  time,  the  Comptroller  General  shall  conduct  a 
study  of  the  fee  approval  system,  including  at  a  minimum — 

(A)  a  study  of  the  impact  of  the  current  system  on  claimants 
and  attorneys, 

(B)  an  identification  of  obstacles  to  the  timely  payment  of  at- 
torneys '  fees  under  present  law,  and 

(C)  an  assessment  of  the  effect,  if  any,  which  the  reduced 
limit  on  attorneys '  fees  in  effect  immediately  prior  to  the  enact- 
ment of  this  Act  has  had  on  access  to  legal  representation  by 
applicants  for  disability  insurance  benefits. 

(3)  The  studies  required  by  paragraphs  (1)  and  (2),  along  with  any 
recommendations  resulting  therefrom,  shall  be  submitted  to  the 
Congress  no  later  than  July  1,  1988. 

SEC.  9022.  CORPORATE  DIRECTORS, 

(a)  Social  Security  Act  Amendment. — Section  211(a)  of  the 
Social  Security  Act  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  paragraph: 

'Any  income  of  an  individual  which  results  from  or  is  attributa- 
ble to  the  performance  of  services  by  such  individual  as  a  director  of 
a  corporation  during  any  taxable  year  shall  be  deemed  to  have  been 
derived  (and  received)  by  such  individual  in  that  year,  at  the  time 
the  services  were  performed,  regardless  of  when  the  income  is  actu- 
ally paid  to  or  received  by  such  individual  (unless  it  was  actually 
paid  and  received  prior  to  that  year). 

(b)  SECA  Amendment.— Section  H02(a)  of  the  Internal  Revenue 
Code  of  1986  (relating  to  definition  of  net  earnings  from  self-employ- 
ment) is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

'Any  income  of  an  individual  which  results  from  or  is  attributa- 
ble to  the  performance  of  services  by  such  individual  as  a  director  of 
a  corporation  during  any  taxable  year  shall  be  deemed  to  have  been 
derived  (and  received)  by  such  individual  in  that  year,  at  the  time 
the  services  were  performed,  regardless  of  when  the  income  is  actu- 
ally paid  to  or  received  by  such  individual  (unless  it  was  actually 
paid  and  received  prior  to  that  year). 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  services  performed  in  taxable  years  beginning 
on  or  after  January  1,  1988. 

SEC.  9023.  TECHNICAL  CORRECTIONS. 

(a)  The  heading  of  section  210(p)  of  the  Social  Security  Act  is 
amended  to  read  as  follows: 

''Medicare  Qualified  Government  Employment". 

(bXD  Section  211(a)(7)  of  such  Act  is  amended — 

(A)  by  inserting  "and"  before  "section  911";  and 

(B)  by  striking  "and  section  931  (relating  to  income  from 
sources  within  possessions  of  the  United  States)  of  the  Internal 
Revenue  Code  of  195k". 

(2)  Section  211(a)(8)  of  such  Act  is  amended  to  read  as  follows: 
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'W  The  exclusion  from  gross  income  provided  by  section  931 
of  the  Internal  Revenue  Code  of  1986  shall  not  apply;". 

(c)  Section  218(v)  of  such  Act  is  amended — 

(1)  by  striking         and  inserting  'W) 

(2)  by  striking  paragraph  (3);  and 

(3)  by  redesignating  paragraphs  (4)  and  (5)  as  paragraphs  (3) 
and  U),  respectively. 

(d)  Section  3121(aX5)  of  the  Internal  Revenue  Code  of  1986  is 
amended — 

(1)  by  striking     or"  at  the  end  of  subparagraph  (F)  and  in- 
serting    or";  and 

(2)  by  striking  the  comma  at  the  end  of  subparagraph  (G)  and 
inserting  a  semicolon. 

PART  3— RAILROAD  RETIREMENT  PROGRAM 

SEC.  9031.  INCREASE  IN  RATES  OF  TIER  2  RAILROAD  RETIREMENT  TAX  ON 
EMPLOYEES  FOR  1988  AND  THEREAFTER 

(a)  In  General. — Subsection  (b)  of  section  3201  of  the  Internal 
Revenue  Code  of  1986  (relating  to  tier  2  employee  tax)  is  amended  to 
read  as  follows: 

*'(b)  Tier  2  Tax. — In  addition  to  other  taxes,  there  is  hereby  im- 
posed on  the  income  of  each  employee  a  tax  equal  to  4-90  percent  of 
the  compensation  received  during  any  calendar  year  by  such  employ- 
ee for  services  rendered  by  such  employee.  ". 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  with  respect  to  compensation  received  after  December  31,  1987. 

SEC.  9032.  INCREASE  IN  RATES  OF  TIER  2  RAILROAD  RETIREMENT  TAX-ON 
EMPLOYERS  FOR  1988  AND  THEREAFTER 

(a)  In  General. — Subsection  (b)  of  section  3221  of  the  Internal 
Revenue  Code  of  1986  (relating  to  tier  2  employer  tax)  is  amended  to 
read  as  follows: 

''(b)  Tier  2  Tax. — In  addition  to  other  taxes,  there  is  hereby  im- 
posed on  every  employer  an  excise  tax,  with  respect  to  having  indi- 
viduals in  his  employ,  equal  to  16.10  percent  of  the  compensation 
paid  during  any  calendar  year  by  such  employer  for  services  ren- 
dered to  such  employer. ". 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  compensation  paid  after  December  31,  1987. 

SEC.  9033.  COMMISSION  ON  RAILROAD  RETIREMENT  REFORM. 

(a)  Commission  on  Railroad  Retirement  Reform. — There  is  es- 
tablished a  commission  to  be  known  as  the  Commission  on  Railroad 
Retirement  Reform  (in  this  section  referred  to  as  the  ''Commission'). 

(b)  Study. — The  Commission  shall  conduct  a  comprehensive  study 
of  the  issues  pertaining  to  the  long-term  financing  of  the  railroad 
retirement  system  (in  this  section  referred  to  as  the  ''system')  and 
the  system's  short-term  and  long-term  solvency.  The  Commission 
shall  submit  a  report  containing  a  detailed  statement  of  its  findings 
and  conclusions  together  with  recommendations  to  the  Congress  for 
revisions  in,  or  alternatives  to,  the  current  system  to  assure  the  pro- 
vision of  retirement  benefits  to  former,  present,  and  future  railroad 
employees  on  an  actuarially  sound  basis.  The  study  will  take  into 
account — 
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(1)  the  possibility  of  restructuring  the  financing  of  railroad 
retirement  benefits  through  increases  in  the  tier  2  tax  rate,  in- 
creases in  the  tier  2  tax  wage  base,  the  imposition  of  a  tax  on 
operating  revenues,  revisions  in  the  investment  policy  of  the 
railroad  retirement  pension  fund,  and  establishing  a  privately 
funded  and  administered  railroad  industry  pension  plan; 

(2)  the  economic  outlook  for  the  railroad  industry,  and  the 
nature  of  the  relationships  between  the  railroad  retirement 
system,  levels  of  railroad  employment  and  compensation,  and 
the  performance  of  the  rail  sector; 

(3)  the  ability  of  the  system  under  current  law  to  pay  benefits 
to  current  and  future  retirees  and  other  beneficiaries; 

(4)  the  financial  relationship  of  the  system  to  the  railroad  un- 
employment insurance  system,  the  social  security  system,  and 
the  General  Fund;  and 

(5)  any  other  matters  which  the  Commission  considers  would 
be  necessary,  appropriate,  or  useful  to  the  Congress  in  develop- 
ing legislation  to  reform  the  system. 

(c)  Membership  of  the  Commission. — 

(1)  Number  and  appointment. — The  Commission  shall  be 
composed  of  seven  members,  as  follows: 

(A)  four  individuals  appointed  by  the  President — 

(i)  one  of  whom  shall  be  appointed  on  the  basis  of 
recommendations  made  by  representatives  of  employers 
(as  defined  in  section  1(a)  of  the  Railroad  Retirement 
Act  of  1974)  so  as  to  provide  representation  on  the  Com- 
mission satisfactory  to  the  largest  number  of  employers 
concerned, 

(ii)  one  of  whom  shall  be  appointed  on  the  basis  of 
recommendations  made  by  representatives  of  employees 
(as  defined  in  section  1(b)  of  the  Railroad  Retirement 
Act  of  1974)  so  as  to  provide  representation  on  the  Com- 
mission satisfactory  to  the  largest  number  of  employees 
concerned, 

(Hi)  one  of  whom  shall  be  appointed  on  the  basis  of 
recommendations  made  by  representatives  of  commuter 
railroads,  and 

(iv)  one  of  whom  shall  be  appointed  from  members  of 
the  public; 

(B)  one  individual  appointed  by  the  Speaker  of  the  House 
of  Representatives  from  among  members  of  the  public; 

(C)  one  individual  appointed  by  the  President  pro  tempo- 
re of  the  Senate  from  among  members  of  the  public;  and 

(u)  one  individual  appointed  by  the  Comptroller  (jeneral 
from  among  members  of  the  public  with  expertise  in  the 
fields  of  retirement  systems  and  pension  plans. 
All  public  members  of  the  Commission  shall  be  appointed  from 
among  individuals  who  are  not  in  the  employment  of  and  are 
not  pecuniarily  or  otherwise  interested  in  any  employer  (as  so 
defined)  or  organization  of  employees  (as  so  defined).  In  making 
appointments  under  this  section,  the  President,  the  Speaker  of 
the  House  of  Representatives,  and  the  President  pro  tempore  of 
the  Senate  shall  ensure  that  the  members  of  the  Commission, 
collectively,  possess  special  knowledge  of  retirement  income 
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policy,  social  insurance,  private  pensions,  taxation,  and  the 
structure  of  the  transportation  industry.  A  vacancy  in  the  Com- 
mission shall  be  filled  in  the  manner  in  which  the  original  ap- 
pointment was  made. 

(2)  Pay. — Members  of  the  Commission  shall  serve  without 
compensation,  but  shall  be  reimbursed  for  travel,  subsistence, 
and  other  necessary  expenses  incurred  in  the  performance  of 
their  duties  as  members  of  the  Commission. 

(3)  Quorum. — Five  members  of  the  Commission  shall  consti- 
tute a  quorum  but  a  lesser  number  may  hold  hearings. 

(4)  Chairman. — The  members  of  the  Commission  shall  elect  a 
chairman  from  among  the  membership. 

(d)  Staff  of  Commission;  Experts  and  Consultants. — 

(1)  Staff. — Subject  to  such  rules  as  may  be  prescribed  by  the 
Commission,  the  Chairman  may  appoint  and  fix  the  pay  of 
such  personnel  as  the  Chairman  considers  appropriate. 

(2)  Applicability  of  certain  civil  service  laws.— The  staff 
of  the  Commission  may  be  appointed  without  regard  to  the  pro- 
visions of  title  5,  United  States  Code,  governing  appointments 
in  the  competitive  service,  and  may  be  paid  without  regard  to 
the  provisions  of  chapter  51  and  subchapter  III  of  chapter  53  of 
such  title  relating  to  classification  and  General  Schedule  pay 
rates,  except  that  no  individual  so  appointed  may  receive  pay  in 
excess  of  the  annual  rate  of  basic  pay  payable  for  GS-18  of  the 
General  Schedule. 

(3)  Experts  and  consultants. — Subject  to  such  rules  as  may 
be  prescribed  by  the  Commission,  the  Chairman  may  procure 
temporary  and  intermittent  services  under  section  3109(b)  of 
title  5  of  the  United  States  Code,  but  at  rates  for  individuals 
not  to  exceed  the  daily  equivalent  of  the  maximum  annual  rate 
of  basic  pay  payable  for  GS-18  of  the  General  Schedule. 

(4)  Staff  of  federal  agencies. — Upon  request  of  the  Com- 
mission, the  Railroad  Retirement  Board  and  any  other  Federal 
agency  may  detail,  on  a  reimbursable  basis,  any  of  the  person- 
nel thereof  to  the  Commission  to  assist  the  Commission  in  car- 
rying out  its  duties  under  this  section. 

(e)  Access  to  Official  Data  and  Services.— 

(1)  Official  data. — The  Commission  may,  as  appropriate, 
secure  directly  from  any  department  or  agency  of  the  United 
States  information  necessary  to  enable  it  to  carry  out  this  sec- 
tion. Upon  request  of  the  Chairman  of  the  Commission,  the 
head  of  such  department  or  agency  shall,  as  appropriate,  fur- 
nish such  information  to  the  Commission. 

(2)  Mails. — The  Commission  may  use  the  United  States  mails 
in  the  same  manner  and  under  the  same  conditions  as  other  de- 
partments and  agencies  of  the  United  States. 

(3)  Administrative  Support  Services.— The  Administrator 
of  General  Services  shall  provide  to  the  Commission  on  a  reim- 
bursable basis  such  administrative  support  services  as  the  Com- 
mission may  request. 

(f)  Report. — The  Commission  shall  transmit  a  report  to  the  Presi- 
dent and  ta  each  House  of  the  Congress  not  later  than  October  1, 
1989.  The  report  shall  contain  a  detailed  statement  of  the  findings 
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and  conclusions  of  the  Commission,  together  with  its  legislative  rec- 
ommendations. 

(g)  Termination. — The  Commission  shall  cease  to  exist  60  days 
after  submitting  its  report  pursuant  to  subsection  (f). 

(h)  Authorization  of  Appropriations.— There  is  authorized  to 
be  appropriated  the  sum  of  $1,000,000  for  purposes  of  this  section,  to 
remain  available  until  expended  but  in  no  event  beyond  the  date  of 
termination  provided  in  subsection  (g). 

SEC.  9034.  TRANSFER  TO  RAILROAD  RETIREMENT  ACCOUNT. 

Subsection  (cXlXA)  of  section  22k  of  the  Railroad  Retirement  Sol- 
vency Act  of  198S  (relating  to  section  72(r)  revenue  increase  trans- 
ferred to  certain  railroad  accounts)  is  amended — 

(V  by  inserting  'Yother  than  amounts  described  in  subpara- 
graph (B)y* after  ''amounts') 

(2)  by  striking  ''1988'' and  inserting  "1989";  and 

(3)  by  striking  the  last  sentence. 

Subtitle  B — Provisions  Relating  to  Public 
Assistance  and  Unemployment  Compensation 

PART  1—AFDC  AND  SSI  AMENDMENTS 

SEC.  9101.  PERMANENT  EXTENSION  OF  DISREGARD  OF  NONPROFIT  ORGANI- 
ZATIONS' IN-KIND  ASSISTANCE  TO  SSI  AND  AFDC  RECIPIENTS 

Effective  as  of  October  I  1987,  section  2639(d)  of  the  Deficit  Re- 
duction Act  of  1984  is  amended  by  striking  buV'  and  all  that  fol- 
lows and  inserting  a  period. 

SEC.  9102.  FRAUD  CONTROL  UNDER  AFDC  PROGRAM. 

(a)  In  General.— Part  A  of  title  IV  of  the  Social  Security  Act  is 
amended  by  adding  at  the  end  the  following  new  section: 

''fraud  CONTROL 

"Sec.  416.  (a)  Any  State,  in  the  administration  of  its  State  plan 
approved  under  section  402,  may  elect  to  ^establish  and  operate  a 
fraud  control  program  in  accordance  with  this  section. 

"(b)  Under  any  such  program,  if  an  individual  who  is  a  member 
of  a  family  applying  for  or  receiving  aid  under  the  State  plan  ap- 
proved under  section  402  is  found  by  a  Federal  or  State  court  or  pur- 
suant to  an  administrative  hearing  meeting  requirements  deter- 
mined in  regulations  of  the  Secretary,  on  the  basis  of  a  plea  of 
guilty  or  nolo  contendere  or  otherwise,  to  have  intentionally — 

"(1)  made  a  false  or  misleading  statement  or  misrepresented, 
concealed,  or  withheld  facts,  or 

"(2)  committed  any  act  intended  to  mislead,  misrepresent, 
conceal,  or  withhold  facts  or  propound  a  falsity, 
for  the  purpose  of  establishing  or  maintaining  the  family's  eligibil- 
ity for  aid  under  such  State  plan  or  of  increasing  (or  preventing  a 
reduction  in)  the  amount  of  such  aid,  then  the  needs  of  such  indi- 
vidual shall  not  be  taken  into  account  in  making  the  determination 
under  section  402(aX7)  with  respect  to  his  or  her  family  (A)  for  a 
period  of  6  months  upon  the  first  occasion  of  any  such  offense,  (B) 
for  a  period  of  12  months  upon  the  second  occasion  of  any  such  of- 
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fense,  and  (C)  permanently  upon  the  third  or  a  subsequent  occasion 
of  any  such  offense. 

''(c)  The  State  agency  involved  shall  proceed  against  any  individ- 
ual alleged  to  have  committed  an  offense  described  in  subsection  (b) 
either  by  way  of  administrative  hearing  or  by  referring  the  matter  to 
the  appropriate  authorities  for  civil  or  criminal  action  in  a  court  of 
law.  The  State  agency  shall  coordinate  its  actions  under  this  section 
with  any  corresponding  actions  being  taken  under  the  food  stamp 
program  in  any  case  where  the  factual  issues  involved  arise  from 
the  same  or  related  circumstances. 

"(dj  Any  period  for  which  sanctions  are  imposed  under  subsection 
(b)  shall  remain  in  effect,  without  possibility  of  administrative  stay, 
unless  and  until  the  finding  upon  which  the  sanctions  were  imposed 
is  subsequently  reversed  by  a  court  of  appropriate  jurisdiction;  but 
in  no  event  shall  the  duration  of  the  period  for  which  such  sanc- 
tions are  imposed  be  subject  to  review. 

"(ej  The  sanctions  provided  under  subsection  (b)  shall  be  in  addi- 
tion to,  and  not  in  substitution  for,  any  other  sanctions  which  may 
be  provided  for  by  law  with  respect  to  the  offenses  involved. 

(f)  Each  State  which  has  elected  to  establish  and  operate  a  fraud 
control  program  under  this  section  must  provide  all  applicants  for 
aid  to  families  with  dependent  children  under  its  approved  State 
plan,  at  the  time  of  their  application  for  such  aid,  with  a  written 
notice  of  the  penalties  for  fraud  which  are  provided  for  under  this 
section.  \ 

(b)  State  Plan  Requirement. — Section  Jf02(a)  of  such  Act  is 
amended — 

(1)  by  striking  ''and''  after  the  semicolon  at  the  end  of  para- 
graph (38); 

(2)  by  striking  the  period  at  the  end  of  paragraph  (39)  and  in- 
serting ";  and')  and 

(3)  by  inserting  immediately  after  paragraph  (39)  the  follow- 
ing new  paragraph: 

"(JfO)  provide,  if  the  State  has  elected  to  establish  and  operate 
a  fraud  control  program  under  section  416,  that  the  State  will 
submit  to  the  Secretary  (with  such  revisions  as  may  from  time 
to  time  be  necessary)  a  description  of  and  budget  for  such  pro- 
gram, and  will  operate  such  program  in  full  compliance  with 
that  section. 

(c)  Federal  Matching. — Section  403(a)(3)  of  such  Act  is  amend- 
ed— 

(1)  by  striking  "and"  after  the  final  comma  in  subparagraph 

(B); 

(2)  by  redesignating  subparagraph  (C)  as  subparagraph  (D); 

(3)  by  inserting  after  subparagraph  (B)  the  following  new  sub- 
paragraph: 

"(C)  75  percent  of  so  much  of  such  expenditures  as  are  for 
the  costs  of  carrying  out  a  fraud  control  program  under  sec- 
tion 416,  including  costs  related  to  the  investigation,  pros- 
ecution, and  administrative  hearing  of  fraudulent  cases 
and  the  making  of  any  resultant  collections,  and";  and 
(4}  by  striking  "(C)"  in  the  matter  following  subparagraph  (D) 
(as  redesignated  by  para{7raph  (2)  of  this  subsection)  and  insert- 
ing "(D)". 
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(d)  Effective  Date. — The  amendments  made  by  this  section  shall 
become  effective  April  1,  1988. 

SEC.  9103.  EXCLUSION  OF  REAL  PROPERTY  WHEN  IT  CANNOT  BE  SOLD. 

(a)  In  General. — Section  1613(b)  of  the  Social  Security  Act  is 
amended — 

(V  by  inserting  'W"  after  "(bK'  and 

(2)  by  adding  at  the  end  the  following  new  paragraph: 
"(2)  Notwithstanding  the  provisions  of  paragraph  (IX  the  Secre- 
tary shall  not  require  the  disposition  of  any  real  property  for  so  long 
as  it  cannot  be  sold  because  (A)  it  is  jointly  owned  (and  its  sale 
would  cause  undue  hardship,  due  to  loss  of  housing,  for  the  other 
owner  or  owners),  (B)  its  sale  is  barred  by  a  legal  impediment,  or  (C) 
as  determined  under  regulations  issued  by  the  Secretary,  the  owner's 
reasonable  efforts  to  sell  it  have  been  unsuccessful. 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  become  effective  April  1,  1988. 

SEC.  9104.  ADJUSTMENT  OF  PENALTY  WHERE  ASSET  IS  TRANSFERRED  FOR 
LESS  THAN  FAIR  MARKET  VALUE. 

(a)  In  General. — Section  1613(c)  of  the  Social  Security  Act  is 
amended — 

(1)  by  inserting  immediately  after  **the  exclusions  under  sub- 
section (a)"  in  paragraph  (1)  the  following:  *\  and  subject  to 
paragraph  (4)  of  this  subsection  and 

(2)  by  adding  at  the  end  the  following  new  paragraph: 

*X4)  The  Secretary  shall  by  regulation  provide  for  suspending  the 
application  of  paragraph  (1)  to  the  extent  (in  any  instance)  that  the 
Secretary  determines  that  such  suspension  is  necessary  to  avoid 
undue  hardship. 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  become  effective  April  1,  1988. 

SEC.  9105.  EXCLUSION  OF  INTEREST  ON  BURIAL  ACCOUNTS 

(a)  In  GENERAL.^Section  1613(d)  of  the  Social  Security  Act  is 
amended — 

(1)  in  paragraph  (1),  by  striking  ''if  the  inclusion"  and  all 
that  follows  and  inserting  a  period;  and 

(2)  in  paragraph  (3),  by  striking  * 'aside"  and  inserting  "aside 
in  cases  where  the  inclusion  of  any  portion  of  the  amount 
would  cause  the  resources  of  such  individual,  or  of  such  indi- 
vidual and  spouse,  to  exceed  the  limits  specified  in  paragraph 
(1)  or  (2)  (whichever  may  be  applicable)  of  section  1611(a)" 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  become  effective  April  1,  1988. 

SEC.  9106.  EXCEPTION  FROM  SSI  RETROSPECTIVE  ACCOUNTING  FOR  AFDC 
AND  CERTAIN  OTHER  ASSISTANCE  PA  YMENTS 

(a)  In  General.— Section  1611(c)  of  the  Social  Security  Act  is 
amended — 

(1)  by  striking  ''paragraphs  (2X  (3),  and  (4)"  in  paragraph  (1) 
and  inserting  "paragraphs  (2),  (3),  (4),  and  (5)"; 

(2)  by  redesignating  paragraphs  (5)  and  (6)  as  paragraphs  (6) 
and  (7),  respectively;  and 

(3)  by  inserting  after  paragraph  (4)  the  following  new  para- 
graph: 
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**(5)  Notwithstanding  paragraphs  (1)  and  (2),  any  income  which  is 
paid  to  or  on  behalf  of  an  individual  in  any  month  pursuant  to  (A) 
a  State  plan  approved  under  part  A  of  title  IV  of  this  Act  (relating 
to  aid  to  families  with  dependent  children),  (B)  section  472  of  this 
Act  (relating  to  foster  care  assistance),  (C)  section  412(e)  of  the  Immi- 
gration and  Nationality  Act  (relating  to  assistance  for  refugees),  (D) 
section  501(a)  of  Public  Law  96-422  (relating  to  assistance  for  Cuban 
and  Haitian  entrants),  or  (E)  the  Act  of  November  2,  1921  (42  Stat. 
208),  as  amended  (relating  to  assistance  furnished  by  the  Bureau  of 
Indian  Affairs),  shall  be  taken  into  account  in  determining  the 
amount  of  the  benefit  under  this  title  of  such  individual  (and  his 
eligible  spouse,  if  any)  only  for  that  month,  and  shall  not  be  taken 
into  account  in  determining  the  amount  of  the  benefit  for  any  other 
month.  *\ 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  become  effective  April  1,  1988. 

SEC.  9107.  TECHNICAL  AMENDMENT  RELATING  TO  1986  AMENDMENT  CON- 
CERNING THE  TREATMENT  OF  CERTAIN  COUPLES  IN  MEDICAL 
INSTITUTIONS 

Effective  November  10,  1986,  section  1611(eX5)  of  the  Social  Secu- 
rity Act  is  amended — 

(1)  by  striking  '^sharing  a  room  or  comparable  accommodation 
in  a  hospital,  home,  or  facility''  and  inserting  '^living  in  the 
same  hospital,  home,  or  facility')  and 

(2)  by  striking  ''shared  such  a  room  or  accommodation "  and 
inserting  ''lived  in  the  same  such  hospital,  home,  or  facility". 

SEC.  9108.  EXTENSION  OF  DEADLINE  FOR  DISABLED  WIDOWS  TO  APPLY 
FOR  MEDICAID  PROTECTION  UNDER  1984  AMENDMENTS. 

Effective  July  1,  1987,  section  1634(b)(S)  of  the  Social  Security  Act 
is  amended  by  striking  "during  the  15-month  period  beginning  with 
the  month  in  which  this  subsection  is  enacted"  and  inserting  "no 
later  than  July  1,  1988". 

SEC.  9109.  INCREASE  IN  SSI  EMERGENCY  ADVANCE  PA  YMENTS. 

(a)  In  General.— Section  1631(aX4)(A)  of  the  Social  Security  Act 
is  amended  by  striking  "a  cash  advance  against  such  benefits  in  an 
amount  not  exceeding  $100"  and  inserting  "a  cash  advance  against 
such  benefits,  including  any  federally-administered  State  supple- 
mentary payments,  in  an  amount  not  exceeding  the  monthly  amount 
that  would  be  payable  to  an  eligible  individual  with  no  other 
income  for  the  first  month  of  such  presumptive  eligibility". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  become  effective  on  the  date  of  the  enactment  of  this  Act. 

SEC.  9110.  MODIFICATION  OF  INTERIM  ASSISTANCE  REIMBURSEMENT  PRO- 
GRAM. 

(a)  In  General.— The  first  sentence  of  section  1631(g)(2)  of  the 
Social  Security  Act  is  amended  by  striking  "at  the  time  the  Secre- 
tary makes  the  first  paymen  t  of  benefits  "  and  inserting  "at  the  time 
the  Secretary  makes  the  first  payment  of  benefits  with  respect  to  the 
period  described  in  clause  (A)  or  (B)  of  paragraph  (3)'\ 

(b)  Definition  of  Interim  Assistance. — Section  1631(g)(3)  of 
such  Act  is  amended — 

(1)  by  inserting  "(A)''  after  "basic  needs*';  and 
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(2)  by  inserting  before  the  period  at  the  end  the  following:  '\ 
or  (B)  during  the  period  beginning  with  the  first  month  for 
which  the  individual's  benefits  (as  defined  in  paragraph  (2)) 
have  been  terminated  or  suspended  if  the  individual  was  subse- 
quently found  to  have  been  eligible  for  such  benefits'', 
(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
become  effective  with  the  13th  month  following  the  month  in  which 
this  Act  is  enacted,  or,  if  sooner,  with  the  first  month  for  which  the 
Secretary  of  Health  and  Human  Services  determines  that  it  is  ad- 
ministratively feasible. 

SEC.  9111.  SPECIAL  NOTICE  TO  BLIND  RECIPIENTS. 

(a)  In  General. — (1)  Section  1631  of  the  Social  Security  Act  is 
amended  by  adding  at  the  end  the  following  new  subsection: 

^'Special  Notice  to  Blind  Individuals  with  Respect  to  Hearings  and 
Other  Official  Actions 

"(IXV  In  any  case  where  an  individual  who  is  applying  for  or  re- 
ceiving benefits  under  this  title  on  the  basis  of  blindness  is  entitled 
(under  subsection  (c)  or  otherwise)  to  receive  notice  from  the  Secre- 
tary of  any  decision  or  determination  made  or  other  action  taken  or 
proposed  to  be  taken  with  respect  to  his  or  her  rights  under  this 
title,  such  individual  shall  at  his  or  her  election  be  entitled  either 
(A)  to  receive  a  supplementary  notice  of  such  decision,  determina- 
tiX)n,  or  action,  by  telephone,  within  5  working  days  after  the  initial 
notice  is  mailed,  (B)  to  receive  the  initial  notice  in  the  form  of  a  cer- 
tified letter,  or  (C)  to  receive  notification  by  some  alternative  proce- 
dure established  by  the  Secretary  and  agreed  to  by  the  individual. 

''(2)  The  election  under  paragraph  (1)  may  be  made  at  any  time; 
but  an  opportunity  to  make  such  an  election  shall  in  any  event  be 
given  (A)  to  every  individual  who  is  an  applicant  for  benefits  under 
this  title  on  the  basis  of  blindness,  at  the  time  of  his  or  her  applica- 
tion, and  (B)  to  every  individual  who  is  a  recipient  of  such  benefits 
on  the  basis  of  blindness,  at  the  time  of  each  redetermination  of  his 
or  her  eligibility.  Such  an  election,  once  made  by  an  individual, 
shall  apply  with  respect  to  all  notices  of  decisions,  determinations, 
and  actions  which  such  individual  may  thereafter  be  entitled  to  re- 
ceive under  this  title  until  such  time  as  it  is  revoked  or  changed. 

(2J  Not  later  than  one  year  after  the  date  on  which  the  amend- 
ment made  by  paragraph  (1)  becomes  effective,  the  Secretary  of 
Health  and  Human  Services  shall  provide  every  individual  receiv- 
ing benefits  under  title  XVI  of  the  Social  Security  Act  on  the  basis 
of  blindness  an  opportunity  to  make  an  election  under  section 
1631(1X1)  of  such  Act  (as  added  by  such  amendment). 

(b)  Study. — The  Secretary  of  Health  and  Human  Services  shall 
study  the  desirability  and  feasibility  of  extending  special  or  supple- 
mentary notices  of  the  type  provided  to  blind  individuals  by  section 
1631(1)  of  the  Social  Security  Act  (as  added  by  subsection  (a)  of  this 
section)  to  other  individuals  who  may  lack  the  ability  to  read  and 
comprehend  regular  written  notices,  and  shall  report  the  results  of 
such  study  to  the  Congress,  along  with  such  recommendations  as 
may  be  appropriate,  within  12  months  after  the  date  of  the  enact- 
ment of  this  Act. 
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(c)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  become  effective  July  1,  1988. 

SEC.  9112.  REHABILITATION  SERVICES  FOR  BLIND  SSI  RECIPIENTS 

(a)  In  General.— Section  1631(aX6)  of  the  Social  Security  Act  is 
amended — 

(V  by  inserting  **blindness  (as  determined  under  section 
161MciX2))  or''  before  ''disability  (as  determined  under  section 
16U(aX3)r; 

(2)  by  inserting  "blindness  or  other*'  before  ''physical  or 
mental  impairment";  and 

(3)  by  inserting  "blindness  and"  before  "disability  benefit 
rolls  "  in  subparagraph  (B). 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  become  effective  April  1,  1988. 

SEC.  9113.  EXTENDING  THE  NUMBER  OF  MONTHS  THA  T  AN  INDIVIDUAL  IN  A 
PUBLIC  EMERGENCY  SHELTER  CAN  BE  ELIGIBLE  FOR  SSL 

(a)  In  GENERAL.Section  1611(eXlXD)  of  the  Social  Security  Act 
is  amended  by  striking  "three  months  in  any  12-month  period"  and 
inserting  "6  months  in  any  9'month  period". 

(b)  Effective  Date. — (1)  The  amendment  made  by  subsection  (a) 
shall  become  effective  January  i,  1988. 

(2)  In  the  application  of  section  1611(eXlXD)  of  the  Social  Security 
Act  on  and  after  the  effective  date  of  such  amendment,  months 
before  January  1988  in  which  a  person  was  an  eligible  individual  or 
eligible  spouse  by  reason  of  such  section  shall  not  be  taken  into  ac- 
count. 

SEC.  9114.  EXCLUSION  OF  UNDERPA  YMENTS  FROM  RESOURCES 

(a)  In  General.— Section  1613(aX7)  of  the  Social  Security  Act  is 
amended  by  inserting  after  "shall  be  limited  to  the  first  6  months 
following  the  month  in  which  such  amount  is  received"  the  follow- 
ing: "(or  to  the  first  9  months  following  such  month  with  respect  to 
any  amount  so  received  during  the  period  beginning  October  1,  1987, 
and  ending  September  30,  1989)". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  become  effective  January  1,  1988. 

sec.  9115.  continuation  of  full  benefit  standard  for  individuals 
temporaril  y  institutionalized. 

(a)  In  General.— Section  IBlKeXD  of  the  Social  Security  Act  is 
amended — 

(1)  in  subparagraph  (AX  by  striking  "and  (E)"  and  inserting 
"(EX  and  (G)"; 

(2)  in  subparagraph  (BX  by  inserting  "(subject  to  subpara- 
graph (G)y  'after  "throughout  any  month";  and 

(3)  by  adding  at  the  end  the  following  new  subparagraphs: 
"(G)  A  person  may  be  an  eligible  individual  or  eligible  spouse  for 

purposes  of  this  title,  and  subparagraphs  (A)  and  (B)  shall  not 
O'Pply,  with  respect  to  any  particular  month  throughout  which  he  or 
she  is  an  inmate  of  a  public  institution  the  primary  purpose  of 
which  is  the  provision  of  medical  or  psychiatric  care,  or  which  is  a 
hospital,  extended  care  facility,  nursing  home,  or  intermediate  care 
facility  receiving  payments  (with  respect  to  such  individual  or 
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spouse)  under  a  State  plan  approved  under  title  XIX,  if  it  is  deter- 
mined in  accordance  with  subparagraph  (H)  that — 

such  person's  stay  in  that  institution  or  facility  (or  in 
that  institution  or  facility  and  one  or  more  other  such  institu- 
tions or  facilities  during  a  continuous  period  of  institutional- 
ization) is  likely  (as  certified  by  a  physician)  not  to  exceed  3 
months,  and  the  particular  month  involved  is  one  of  the  first  3 
months  throughout  which  such  person  is  in  such  an  institution 
or  facility  during  a  continuous  period  of  institutionalization; 
and 

"(ii)  such  person  needs  to  continue  to  maintain  and  provide 
for  the  expenses  of  the  home  or  living  arrangement  to  which  he 
or  she  may  return  upon  leaving  the  institution  or  facility. 
The  benefit  of  any  person  under  this  title  (including  State  supple- 
mentation if  any)  for  each  month  to  which  this  subparagraph  ap- 
plies shall  be  payable,  without  interruption  of  benefit  payments  and 
on  the  date  trie  benefit  involved  is  regularly  due,  at  the  rate  that 
was  applicable  to  such  person  in  the  month  prior  to  the  first  month 
throughout  which  he  or  she  is  in  the  institution  or  facility. 

''(H)  The  Secretary  shall  establish  procedures  for  the  determina- 
tions required  by  clauses  (i)  and  (ii)  of  subparagraph  (G),  and  may 
enter  into  agreements  for  making  such  determinations  (or  for  pro- 
viding information  or  assistance  in  connection  with  the  making  of 
such  determinations)  with  appropriate  State  and  local  public  and 
private  agencies  and  organizations.  Such  procedures  and  agreements 
shall  include  the  provision  of  appropriate  assistance  to  individuals 
who,  because  of  their  physical  or  mental  condition,  are  limited  in 
their  ability  to  furnish  the  information  needed  in  connection  with 
the  making  of  such  determinations. 

(b)  Conforming  Amendment.— Section  1902(1)  of  such  Act  is 
amended  by  striking  ''section  1611(eXlXE)"  and  inserting  "subpara- 
graph (E)  or  (G)  of  section  1611(eXl)". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
become  effective  July  1,  1988. 

SEC.  9116.  RETENTION  OF  MEDICAID  WHEN  SSI  BENEFITS  ARE  LOST  UPON 
entitlement  to  early  WIDOW'S  OR  WIDOWER'S  INSUR- 
ANCE BENEFITS. 

(a)  In  GENERAL.Section  1634  of  the  Social  Security  Act  is 
amended  by  adding  at  the  end  the  following  new  subsection: 
"(d)  If  any  person — 

"(1)  applies  for  and  obtains  benefits  under  subsection  (e)  or  (f) 
of  section  202  (or  under  any  other  subsection  of  section  202  if 
such  person  is  also  eligible  for  benefits  under  such  subsection  (e) 
or  (f))  as  required  by  section  1611(eX2),  being  then  at  least  60 
years  of  age  but  not  entitled  to  hospital  insurance  benefits 
under  part  A  of  title  XVIII,  and 

"(2)  is  determined  to  be  ineligible  (by  reason  of  the  receipt  of 
such  benefits  under  section  202)  for  supplemental  security 
income  benefits  under  this  title  or  for  State  supplementary  pay- 
ments of  the  type  described  in  section  1616(a), 
such  person  shall  nevertheless  be  deemed  to  be  a  recipient  of  supple- 
mental security  income  benefits  under  this  title  for  purposes  of  title 
XIX,  so  long  as  he  or  she  (A)  would  be  eligible  for  such  supplemen- 
tal security  income  benefits,  or  such  State  supplementary  payments, 
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in  the  absence  of  such  benefits  under  section  202,  and  (B)  is  not  enti- 
tled to  hospital  insurance  benefits  under  part  A  of  title  XVIII. 

(b)  Notice. — The  Secretary  of  Health  and  Human  Services,  acting 
through  the  Social  Security  Administration,  shall  (within  3  months 
after  the  date  of  the  enactment  of  this  Act)  issue  a  notice  to  all  indi- 
viduals who  will  have  attained  age  60  but  not  age  65  as  of  April  1, 
1988,  and  who  received  supplemental  security  income  benefits  under 
title  XVI  of  the  Social  Security  Act  prior  to  attaining  age  60  but 
lost  those  benefits  by  reason  of  the  receipt  of  widow's  or  widower's 
insurance  benefits  (or  other  benefits  as  described  in  section 
1634(dXl)  of  that  Act  as  added  by  subsection  (a)  of  this  section) 
under  title  II  of  that  Act.  Each  such  notice  shall  set  forth  and  ex- 
plain the  provisions  of  section  1634(d)  of  the  Social  Security  Act  (as 
so  added),  and  shall  inform  the  individual  that  he  or  she  should 
contact  the  Secretary  or  the  appropriate  State  agency  concerning  his 
or  her  possible  eligibility  for  medical  assistance  benefits  under  such 
title  XIX. 

(c)  State  Determinations. — Any  determination  required  under 
section  1634(d)  of  the  Social  Security  Act  with  respect  to  whether  an 
individual  would  be  eligible  for  benefits  under  title  XVI  of  such  Act 
(or  State  supplementary  payments)  in  the  absence  of  benefits  under 
section  202  shall  be  made  by  the  appropriate  State  agency. 

(d)  Conforming  Amendments.— Section  1922(a)(2)  of  the  Social 
Security  Act  is  amended — 

(1)  by  striking  ''1634  (b)"  in  subparagraph  (B)  and  inserting 
''1634  (b)  and  (c)')  and 

(2)  by  adding  at  the  end  the  following  new  subparagraph: 
"(C)  Section  1634(d)  of  this  Act  (relating  to  individuals  who  lose 

eligibility  for  SSI  benefits  due  to  entitlement  to  early  widow's  or 
widower's  insurance  benefits  under  section  202  (e)  or  (f)  of  this 
Act). ". 

(e)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  with  respect  to  any  individual  without  regard  to  wheth- 
er the  determination  of  his  or  her  ineligibility  for  supplemental  se- 
curity income  benefits  by  reason  of  the  receipt  of  benefits  under  sec- 
tion 202  of  the  Social  Security  (as  described  in  section  1634(d)(2)  of 
such  Act)  occurred  before,  on,  or  after  the  date  of  the  enactment  of 
this  Act;  but  no  individual  shall  be  eligible  for  assistance  under 
title  XIX  of  such  Act  by  reason  of  such  amendments  for  any  period 
before  July  1,  1988. 

SEC.  9117.  DEMONSTRATION  PROGRAM  TO  ASSIST  HOMELESS  INDIVIDUALS. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services 
(in  this  section  referred  to  as  the  "Secretary")  is  authorized  to  make 
grants  to  States  for  projects  designed  to  demonstrate  and  test  the 
feasibility  of  special  procedures  and  services  to  ensure  that  homeless 
individuals  are  provided  SSI  and  other  benefits  under  the  Social 
Security  Act  to  which  they  are  entitled  and  receive  assistance  in 
using  such  benefits  to  obtain  permanent  housing,  food,  and  health 
care.  Each  project  approved  under  this  section  shall  meet  such  con- 
ditions and  requirements,  consistent  with  this  section,  as  the  Secre- 
tary shall  prescribe. 

(b)  Scope  of  Projects. — Projects  for  which  grants  are  made 
under  this  section  shall  include,  more  specifically,  procedures  and 
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services  to  overcome  barriers  which  prevent  homeless  individuals 
(particularly  the  chronically  mentally  ill)  from  receiving  and  appro- 
priately using  benefits,  including — 

(V  the  creation  of  cooperative  approaches  between  the  Social 
Security  Administration,  State  ana  local  governments,  shelters 
for  the  homeless,  and  other  providers  of  services  to  the  home- 
less; 

(2)  the  establishment,  where  appropriate,  of  multi-agency  SSI 
Outreach  Teams  (as  described  in  subsection  (c)),  to  facilitate 
communication  between  the  agencies  and  staff  involved  in 
taking  and  processing  claims  for  SSI  and  other  benefits  by  the 
homeless  who  use  shelters; 

(3)  special  efforts  to  identify  homeless  individuals  who  are  po- 
tentially eligible  for  SSI  or  other  benefits  under  the  Social  Secu- 
rity Act; 

(4)  the  provision  of  special  assistance  to  the  homeless  in  ap- 
plying for  benefits,  including  assistance  in  obtaining  and  devel- 
oping evidence  of  disability  and  supporting  documentation  for 
nondisability-related  eligibility  requirements; 

(5)  the  provision  of  special  training  and  assistance  to  public 
and  private  agency  staff,  including  shelter  employees,  on  dis- 
ability eligibility  procedures  and  evidentiary  requirements; 

(6)  the  provision  of  ongoing  assistance  to  formerly  homeless 
individuals  to  ensure  their  responding  to  information  requests 
related  to  periodic  redeterminations  of  eligibility  for  SSI  and 
other  benefits; 

(7)  the  provision  of  assistance  in  ensuring  appropriate  use  of 
benefit  funds  for  the  purpose  of  enabling  homeless  individuals 
to  obtain  permanent  housing,  nutrition,  and  physical  and 
mental  health  care,  including  the  use,  where  appropriate,  of  the 
disabled  individual's  representative  payee  for  case  management 
services;  and 

(8)  such  other  procedures  and  services  as  the  Secretary  may 
approve. 

(c)  SSI  Outreach  Team  Projects.— (1)  If  a  State  applies  for 
funds  under  this  section  for  the  purpose  of  establishing  a  multi- 
agency  SSI  Outreach  Team,  the  membership  and  functions  of  such 
team  shall  be  as  follows  (except  as  provided  in  paragraph  (2)): 

(A)  The  membership  of  the  Team  shall  include  a  social  serv- 
ices case  worker  (or  case  workers,  if  necessary);  a  consultative 
medical  examiner  who  is  qualified  to  provide  consultative  ex- 
aminations for  the  Disability  Determination  Service  of  the 
State;  a  disability  examiner,  from  the  State  Disability  Determi- 
nation Service;  and  a  claims  representative  from  an  office  of  the 
Social  Security  Administration. 

(B)  The  Team  shall  have  designated  members  responsible 
for-- 

(i)  identification  of  homeless  individuals  who  are  poten- 
tially eligible  for  SSI  or  other  benefits  under  the  Social  Se- 
curity Act; 

(ii)  ensuring  that  such  individuals  understand  their 
rights  under  the  programs; 

(Hi)  assisting  such  individuals  in  applying  for  benefits, 
including  assistance  in  obtaining  and  developing  evidence 
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and  supporting  documentation  relating  to  disability-  and 
nondisability-related  eligibility  requirements; 

(iv)  arranging  transportation  and  accompanying  appli- 
cants to  necessary  examinations,  if  needed;  and 

(v)  providing  for  the  tracking  and  monitoring  of  all 
claims  for  benefits  by  individuals  under  the  project. 

(2)  If  the  Secretary  determines  that  an  application  by  a  State  for 
an  SSI  Outreach  Team  Project  under  this  section  which  proposes  a 
membership  and  functions  for  such  Team  different  from  those  pre- 
scribed in  paragraph  (1)  but  which  is  expected  to  be  as  effective,  the 
Secretary  may  waive  the  requirements  of  such  paragraph. 

(d)  Information  and  Reports;  Evaluation. — (1)  Each  State 
having  an  approved  SSI  Outreach  Team  Project  shall  periodically 
submit  to  the  Secretary  such  information  (with  respect  to  the 
project)  as  may  be  necessary  to  enable  the  Secretary  to  evaluate  such 
project  in  particular  and  the  demonstration  program  under  this  sec- 
tion in  general. 

(2XA)  The  Secretary  shall  from  time  to  time  (but  not  less  often 
than  annually)  submit  to  the  Congress  a  full  and  complete  report  on 
the  program  under  this  section,  together  with  a  detailed  evaluation 
of  such  program  and  of  the  projects  thereunder  along  with  such  rec- 
ommendations as  may  be  deemed  appropriate.  Such  evaluation  and 
such  recommendations  shall  be  designed  to  serve  as  a  basis  for  de- 
termining whether  (and  to  what  extent)  the  activities  and  proce- 
dures included  in  the  demonstration  program  under  this  section 
should  be  continued,  expanded,  or  modified,  or  converted  (with  or 
without  changes)  into  a  regular  feature  of  permanent  law. 

(B)  The  criteria  used  by  the  Secretary  in  evaluating  the  program 
and  the  projects  thereunder  shall  not  be  limited  to  those  which 
would  normally  be  used  in  evaluating  programs  and  activities  of 
the  kind  involved,  but  shall  fully  take  into  account  the  special  cir- 
cumstances of  the  homeless  and  their  need  for  personalized  atten- 
tion and  follow-through  assistance,  and  shall  emphasize  the  extent 
to  which  the  procedures  and  assistance  made  available  to  appli- 
cants under  such  projects  are  recognizing  those  circumstances  and 
meeting  that  need. 

(e)  Authorization  of  Appropriations.— To  carry  out  this  sec- 
tion, there  are  authorized  to  be  appropriated  to  the  Secretary — 

(A)  the  sum  of  $1,250,000  for  the  fiscal  year  1988; 

(B)  the  sum  of  $2,500,000  for  the  fiscal  year  1989;  and 

(C)  such  sums  as  may  be  necessary  for  each  fiscal  year  there- 
after. 

SEC.  9118.  ASSISTANCE  TO  HOMELESS  AFDC  FAMILIES. 

The  Secretary  of  Health  and  Human  Services  may  not  take  any 
action,  prior  to  October  1,  1988,  that  would  have  the  effect  of  imple- 
menting in  whole  or  in  part  the  proposed  regulation  published  in 
the  Federal  Register  on  December  14,  1987,  with  respect  to  emergen- 
cy assistance  and  the  need  for  and  amount  of  assistance  under  the 
program  of  aid  to  families  with  dependent  children,  or  that  would 
change  current  policy  with  respect  to  any  of  the  matters  addressed 
in  such  proposed  regulation. 
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SEC.  9119.  INCREASE  IN  PERSONAL  NEEDS  ALLOWANCE  FOR  SSI  RECIPI- 
ENTS 

(a)  Increase  in  Standard.— Section  1611(eXlXB)  of  the  Social  Se- 
curity Act  is  amended — 

(V  by  striking  ''$300  per  year''  in  clauses  (i)  and  (iiXD  and  in- 
serting ''$360 per  year')  and 

(2)  by  striking  "$600  per  year"  in  clause  (Hi)  and  inserting 
"$720  per  year". 

(b)  Mandatory  Pass-Through  of  Increased  Personal  Needs 
Allowance. — Section  1618  of  such  Act  is  amended  by  adding  at  the 
end  the  following  new  subsection: 

"(g)  In  order  for  any  State  which  makes  supplementary  payments 
of  the  type  described  in  section  1616(a)  (including  payments  pursu- 
ant to  an  agreement  entered  into  under  section  212(a)  of  Public  Law 
93-66)  to  recipients  of  benefits  determined  under  section 
1611(eXlXB),  on  or  after  October  1,  1987,  to  be  eligible  for  payments 
pursuant  to  title  XIX  with  respect  to  any  calendar  quarter  which 
begins~~ 

"(1)  after  October  1,  1987,  or,  if  later 

"(2)  after  the  calendar  quarter  in  which  it  first  makes  such 
supplementary  payments  to  recipients  of  benefits  so  determined, 
such  State  must  have  in  effect  an  agreement  with  the  Secretary 
whereby  the  State  will — 

"(3)  continue  to  make  such  supplementary  payments  to  recipi- 
ents of  benefits  so  determined,  and 

"(4)  maintain  such  supplementary  payments  to  recipients  of 
benefits  so  determined  at  levels  which  assure  (with  respect  to 
any  particular  month  beginning  with  the  month  in  which  this 
subsection  is  first  effective)  that — 

"(A)  the  combined  level  of  such  supplementary  payments 
and  the  amounts  payable  to  or  on  behalf  of  such  recipients 
under  section  1611(eXl)(B)  for  that  particular  month, 
is  not  less  than — 

"(B)  the  combined  level  of  such  supplementary  payments 
and  the  amounts  payable  to  or  on  behalf  of  such  recipients 
under  section  1611(e)(1)(B)  for  October  1987  (or,  if  no  such 
supplementary  payments  were  made  for  that  month,  the 
combined  level  for  the  first  subsequent  month  for  which 
such  payments  were  made),  increased — 

"(i)  in  a  case  to  which  clause  (i)  of  such  section 
1611(eXlXB)  applies  or  (with  respect  to  the  individual 
or  spouse  who  is  in  the  hospital,  home,  or  facility  in- 
volved) to  which  clause  (ii)  of  such  section  applies,  by 
$5,  and 

"(ii)  in  a  case  to  which  clause  (Hi)  of  such  section 
1611(eXlXB)  applies,  by  $10.  '\ 

(c)  Effective  Date. — The  amendments  made  by  subsections  (a) 
and  (b)  shall  become  effective  July  1,  1988. 

SEC.  9120.  EXCLUSION  OF  DEATH  BENEFITS  TO  THE  EXTENT  SPENT  ON 
LAST  ILLNESS  AND  BURIAL 
(a)  In  General.— Subparagraphs  (D)  and  (E)  of  section  1612(a)(2) 
of  the  Social  Security  Act  are  amended  to  read  as  follows: 

"(D)  payments  to  the  individual  occasioned  by  the  death 
of  another  person,  to  the  extent  that  the  total  of  such  pay- 
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merits  exceeds  the  amount  expended  by  such  individual  for 
purposes  of  the  deceased  person 's  last  illness  and  burial; 

''(E)  support  and  alimony  payments^  and  (subject  to  the 
provisions  of  subparagraph  (D)  excluding  certain  amounts 
expended  for  purposes  of  a  last  illness  and  burial)  gifts 
(cash  or  otherwise)  and  inheritances;  and", 
(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  become  effective  April  1,  1988. 

SEC.  9121.  DEMONSTRATION  OF  FAMILY  INDEPENDENCE  PROGRAM. 

(a)  In  General. — Upon  application  of  the  State  of  Washington 
and  approval  by  the  Secretary  of  Health  and  Human  Services^  the 
State  of  Washington  (in  this  section  referred  to  as  the  "State")  may 
conduct  a  demonstration  project  in  accordance  with  this  section  for 
the  purpose  of  testing  whether  the  operation  of  its  Family  Independ- 
ence Program  enacted  in  May  1987  (in  this  section  referred  to  as  the 
''Program  ")y  as  an  alternative  to  the  AFDC  program  under  title  IV 
of  the  Social  Security  Act,  would  more  effectively  break  the  cycle  of 
poverty  and  provide  families  with  opportunities  for  economic  inde- 
pendence and  strengthened  family  functioning. 

(b)  Nature  of  Project. — Under  the  demonstration  project  con- 
ducted under  this  section — 

(1)  every  individual  eligible  for  aid  under  the  State  plan  ap- 
proved under  section  402(a)  of  the  Social  Security  Act  shall  be 
eligible  to  enroll  in  the  Program,  which  shall  operate  simulta- 
neously with  the  AFDC  program  so  long  as  there  are  individ- 
uals who  qualify  for  the  latter; 

(2)  cash  assistance  shall  be  furnished  in  a  timely  manner  to 
all  eligible  individuals  under  the  Program  (and  the  State  may 
not  make  expenditures  for  services  under  the  Program  until  it 
has  paid  all  necessary  cash  assistance),  with  no  family  receiving 
less  in  cash  benefits  than  it  would  have  received  under  the 
AFDC  program; 

(2)  individuals  may  be  required  to  register,  undergo  assess- 
ment, and  participate  in  work,  education,  or  training  under  the 
Program,  except  that — 

(A)  work  or  training  may  not  be  required  in  the  case  of— 

(i)  a  single  parent  of  a  child  under  six  months  of  age, 
or  more  than  one  parent  of  such  a  child  in  a  two- 
parent  family, 

(ii)  a  single  parent  with  a  child  of  any  age  who  has 
received  assistance  for  less  than  six  months, 

(Hi)  a  single  parent  with  a  child  under  three  years  of 
age  who  has  received  assistance  for  less  than  three 
years, 

(iv)  an  individual  under  16  years  of  age  or  over  64 
years  of  age, 

(v)  an  individual  who  is  incapacitated,  temporarily 
ill,  or  needed  at  home  to  care  for  an  impaired  person, 
or 

(vi)  an  individual  who  has  not  yet  been  individually 
notified  in  writing  of  such  requirement  or  of  the  expi- 
ration of  his  or  her  exempt  status  under  this  subpara- 
graph; 
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(B)  participation  in  work  or  training  shall  in  any  case  be 
voluntary  during  the  first  two  years  of  the  Program,  and 
may  thereafter  he  made  mandatory  only  in  counties  where 
more  than  50  percent  of  the  enrollees  can  he  placed  in  em- 
ployment within  three  months  after  they  are  joh  ready; 

(C)  in  no  case  shall  the  work  and  training  aspect  of  the 
Program  he  mandated  in  any  county  where  the  unemploy- 
ment level  is  at  least  twice  the  State  average;  and 

(D)  mandated  work  shall  not  include  work  in  any  posi- 
tion created  hy  a  reduction  in  the  work  force,  a  hona  fide 
lahor  dispute,  the  decertification  of  a  bargaining  unit,  or  a 
new  joh  classification  which  subverts  the  intention  of  the 
Program; 

(4)  there  shall  he  no  change  in  existing  State  law  which 
would  eliminate  guaranteed  benefits  or  reduce  the  rights  of  ap- 
plicants or  enrollees;  and 

(5)  the  Program  shall  include  due  process  guarantees  and  pro- 
cedures no  less  than  those  which  are  available  to  participants 
in  the  AFDC  program  under  Federal  law  and  regulation  and 
under  State  law. 

(c)  Waivers. — The  Secretary  shall  (with  respect  to  the  project 
under  this  section)  waive  compliance  with  any  requirements  con- 
tained in  title  IV  of  the  Social  Security  Act  which  (if  applied) 
would  prevent  the  State  from  carrying  out  the  project  or  effectively 
achieving  its  purpose,  or  with  the  requirements  of  sections  1902(aXl), 
1902(eXl)y  and  1916  of  that  Act  (hut  only  to  the  extent  necessary  to 
enable  the  State  to  carry  out  the  program  as  enacted  by  the  State  in 
April  1987). 

(d)  Funding.— 

(1)  The  Secretary,  under  section  403(h)  or  1903(d)  of  the  Social 
Security  Act,  shall  reimburse  the  State  for  its  expenditures 
under  the  Program — 

(A)  at  a  rate  equal  to  the  Federal  matching  rate  applica- 
ble to  the  State  under  section  403(aXl)  (or  1118)  of  the 
Social  Security  Act,  for  cash  assistance,  medical  assistance, 
and  child  care  provided  to  enrollees; 

(B)  at  a  rate  equal  to  the  applicable  Federal  matching 
rate  under  section  403(a)(3)  of  such  Act,  for  administrative 
expenses;  and 

(C)  at  the  rate  of  75  percent  for  an  evaluation  plan  ap- 
proved hy  the  Secretary. 

(2)  As  a  condition  of  approval  of  the  project  under  this  sec- 
tion, the  State  must  provide  assurances  satisfactory  to  the  Secre- 
tary that  the  total  amount  of  Federa-l  reimbursement  over  the 
period  of  the  project  will  not  exceed  the  anticipated  Federal  re- 
imbursements (over  that  period)  under  the  AFDC  and  Medicaid 
programs;  but  this  paragraph  shall  not  prevent  the  State  from 
claiming  reimbursement  for  additional  persons  who  would 
qualify  for  assistance  under  the  AFDC  program,  for  costs  attrib- 
utable to  increases  in  the  State's  payment  standard,  or  for  any 
other  federally-matched  benefits  or  services. 

(e)  Evaluation.— The  State  must  satisfy  the  Secretary  that  the 
program  will  be  evaluated  using  a  reasonable  methodology. 

(f)  Duration  of  Project.— 
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(1)  The  project  under  this  section  shall  begin  on  the  date  on 
which  the  first  individual  is  enrolled  in  the  Program  and  (sub- 
ject to  paragraph  (2))  shall  end  five  years  after  that  date. 

(2)  The  project  may  be  terminated  at  any  time,  on  six  months' 
written  notice,  by  the  State  or  (upon  a  finding  that  the  State 
has  materially  failed  to  comply  with  this  section)  by  the  Secre- 
tary. 

SEC  9 J 22.  CHILD  SUPPORT  DEMONSTRATION  PROGRAM  IN  NEW  YORK 
STATE. 

(a)  In  General. — Upon  application  by  the  State  of  New  York  and 
approval  by  the  Secretary  of  Health  and  Human  Services  (in  this 
section  referred  to  as  the  "Secretary"),  the  State  of  New  York  (in 
this  section  referred  to  as  the  "State")  may  conduct  a  demonstration 
program  in  accordance  with  this  section  for  the  purpose  of  testing  a 
State  program  as  an  alternative  to  the  program  of  Aid  to  Families 
with  Dependent  Children  under  title  IV  of  the  Social  Security  Act. 

(b)  Nature  of  Program. — Under  the  demonstration  program  con- 
ducted under  this  section — 

(1)  all  custodial  parents  of  dependent  children  who  are  eligi- 
ble for  supplements  under  the  State  plan  approved  under  sec- 
tion 402(a)  of  the  Social  Security  Act  (and  such  other  types  or 
classes  of  such  parents  as  the  State  may  specify)  may  elect  to 
receive  benefits  under  the  State's  Child  Support  Supplement 
Program  in  lieu  of  supplements  under  such  plan;  and 

(2)  the  Federal  Government  will  pay  to  the  State  with  respect 
to  families  receiving  benefits  under  the  State's  Child  Support 
Supplement  Program  the  same  amounts  as  would  have  been 
payable  with  respect  to  such  families  under  sections  i02  and 
1903  of  the  Social  Security  Act  as  if  the  families  were  receiving 
aid  and  medical  assistance  under  the  State  plans  in  effect  with 
respect  to  such  sections. 

(c)  Waivers. — The  Secretary  shall  (with  respect  to  the  program 
under  this  section)  waive  compliance  with  any  requirements  con- 
tained in  title  IV  of  the  Social  Security  Act  which  (if  applied) 
would  prevent  the  State  from  carrying  out  the  program  or  effectively 
achieving  its  purpose. 

(d)  Conditions  of  Approval. — As  a  condition  of  approval  of  the 
program  under  this  section,  the  State  shall — 

(1)  provide  assurances  satisfactory  to  the  Secretary  that  the 
State— 

(A)  will  continue  to  make  assistance  available  to  all  eligi- 
ble children  in  the  State  who  are  in  need  of  financial  sup- 
port, and 

(B)  will  continue  to  operate  an  effective  child  support  en- 
forcement program; 

(2)  agree— 

(A)  to  have  the  program  evaluated,  and 

(B)  to  report  interim  findings  to  the  Secretary  at  such 
times  as  the  Secretary  shall  provide;  and 

(S)  satisfy  the  Secretary  that  the  program  will  be  evaluated 
using  a  reasonable  methodology  that  can  determine  whether 
changes  in  work  behavior  and  changes  in  earnings  are  attribut- 
able to  participation  in  the  program. 
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(e)  Application  Process. — In  order  to  participate  in  the  program 
under  this  section,  the  State  must  submit  an  application  under  this 
section  not  later  than  two  years  after  the  date  of  enactment  of  this 
Act.  The  Secretary  shall  approve  or  disapprove  the  application  of 
the  State  not  later  than  90  days  after  the  date  of  its  submission.  If 
the  application  is  disapproved,  the  Secretary  shall  provide  to  the 
State  a  statement  of  the  reasons  for  such  disapproval,  of  the 
changes  needed  to  obtain  approval,  and  of  the  date  by  which  the 
State  may  resubmit  the  application. 

(f)  Effective  Date. — The  program  under  this  section  shall  com- 
mence not  later  than  the  first  day  of  the  third  calendar  quarter  be- 
ginning on  or  after  the  date  on  which  the  application  of  the  State  is 
approved  in  accordance  with  subsection  (e). 

(g)  Duration  of  Program. — 

(1)  Except  as  provided  in  paragraph  (2),  if  the  Secretary  ap- 
proves the  application  of  the  State,  the  demonstration  program 
under  this  section  shall  be  conducted  for  a  period  not  to  exceed 
five  years. 

(2) (A)  The  Governor  of  the  State  may  before  the  end  of  the 
period  described  in  paragraph  (1)  terminate  the  demonstration 
program  under  this  section  if  the  Governor  finds  that  the  pro- 
gram is  not  successful  in  testing  the  State 's  Child  Support  Sup- 
plement Program  as  an  alternative  to  the  program  under  title 
IV  of  the  Social  Security  Act.  The  Governor  shall  notify  the 
Secretary  of  the  decision  to  terminate  the  program  not  less  than 
three  months  prior  to  the  date  of  such  termination. 

(B)  The  Secretary  may  terminate  the  program  before  the  end 
of  such  period  if  the  Secretary  finds  that  the  program  is  not  in 
compliance  with  the  terms  of  the  application.  The  Secretary 
shall  notify  the  Governor  of  the  decision  to  terminate  the  pro- 
gram not  less  than  three  months  prior  to  the  date  of  such  termi- 
nation. 

SEC.  9123.  TECHNICAL  CORRECTION. 

The  subsection  of  section  MSI  of  the  Social  Security  Act  which 
was  added  as  subsection  (j)  by  section  11006  of  the  Anti-Drug  Abuse 
Act  of  1986  is  redesignated  as  subsection  (rn)  and  is  moved  to  the 
end  of  such  section  1631  so  that  it  appears  immediately  after  subsec- 
tion (I)  thereof  (as  added  by  section  9111(a)  of  this  Act);  and  the 
heading  of  such  subsection  is  amended  to  read  as  follows: 

"Pre-Release  Procedures  for  Institutionalized  Persons". 

PART  2S0CIAL  SERVICES,  CHILD  WELFARE 
SERVICES,  AND  OTHER  PROVISIONS  RELATING 
TO  CHILDREN 

SEC.   913L   PERMASENT  EXTENSION  OF  AVTHORITY  FOR  VOLUNTARY 
FOSTER  CARE  PLACEMENTS. 

(a)  In  General. — Section  102  of  the  Adoption  Assistance  and 
Child  Welfare  Act  of  1980  is  amended — 

(1)  in  subsection  (a)(1)  (in  the  matter  preceding  subparagraph 
(A)),  by  striking  ''and  before  October  1,  1987, 

(2)  in  subsection  (c),  by  striking  all  that  follows  "September 
30,  1979"  and  inserting  a  period;  and 
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(3)  in  subsection  (e),  by  striking  ''with  respect  to  which  the 
amendments  made  by  this  section  are  in  effect", 
(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  become  effective  October  1,  1987. 

SEC.  9132.  2  YEAR  EXTENSION  OF  FOSTER  CARE  CEILING  AND  OF  AUTHOR- 
ITY TO  TRANSFER  FOSTER  CARE  FUNDS  TO  CHILD  WELFARE 
SERVICES. 

(a)  In  General. — Section  4^4  of  the  Social  Security  Act  is  amend- 
ed- 

(1)  in  paragraphs  (1),  (2XAXiiil  (2XB),  (4XB),  and  (5XAXii)  of 
subsection  (b),  by  striking  ''through  1987"  and  inserting 
"through  1989"; 

(2)  in  paragraph  (5XA)  of  subsection  (b)  (in  the  matter  preced- 
ing clause  (ij),  by  striking  "October  i,  1987"  and  inserting  "Oc- 
tober 1,  1989";  and 

(3)  in  paragraphs  (1)  and  (2)  of  subsection  (c),  by  striking 
"through  1987"  and  inserting  "through  1989" 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  become  effective  October  1,  1987. 

SEC.  9133.  MOTHER/INFANT  FOSTER  CARE. 

(a)  In  General.— Section  475(4)  of  the  Social  Security  Act  is 
amended — 

(V  by  inserting  "(A)"  after  and 

(2)  by  adding  at  the  end  the  following  new  subparagraph: 

"(B)  In  cases  where — 

"(i)  a  child  placed  in  a  foster  family  home  or  child-care 
institution  is  the  parent  of  a  son  or  daughter  who  is  in  the 
same  home  or  institution,  and 

"(ii)  payments  described  in  subparagraph  (A)  are  being 
made  under  this  part  with  respect  to  such  child, 
the  foster  care  maintenance  payments  made  with  respect  to  such 
child  as  otherwise  determined  under  subparagraph  (A)  shall 
also  include  such  amounts  as  may  be  necessary  to  cover  the  cost 
of  the  items  described  in  that  subparagraph  with  respect  to 
such  son  or  daughter.  ". 

(b)  Conforming  Amendments  Relating  to  Eligibility  Under 
Other  Programs.— (1)  Section  402(a)(24)  of  such  Act  is  amended  by 
striking  "if  an  individual  is  receiving  benefits  under  title  XVI, 
then,  for  the  period  for  which  such  benefits  are  received, "  and  in- 
serting the  following:  "if  an  individual  is  receiving  benefits  under 
title  XVI  or  his  costs  in  a  foster  family  home  or  child-care  institu- 
tion are  covered  by  the  foster  care  maintenance  payments  being 
made  to  his  or  her  minor  parent  as  provided  in  section  4^^(4XB), 
then,  for  the  period  for  which  such  benefits  are  received  or  such 
costs  are  so  covered, ". 

(2)  Section  472(h)  of  such  Act  is  amended  by  adding  at  the  end  the 
following  new  sentence:  "For  purposes  of  the  preceding  sentence,  a 
child  whose  costs  in  a  foster  family  home  or  child-care  institution 
are  covered  by  the  foster  care  maintenance  payments  being  made 
with  respect  to  his  or  her  minor  parent,  as  provided  in  section 
475(4)(B),  shall  be  considered  a  child  with  respect  to  whom  foster 
care  maintenance  payments  are  made  under  this  section. ". 

(3) (A)  Section  473(aX2)(A)  of  such  Act  is  amended— 
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(i)  by  striking  "or''  at  the  end  of  clause  (i); 

(ii)  by  adding  ''or''  at  the  end  of  clause  (ii);  and 

(Hi)  by  adding  after  clause  (ii)  the  following  new  clause: 
*Yiii)  is  a  child  whose  costs  in  a  foster  family  home  or  child- 
care  institution  are  covered  by  the  foster  care  maintenance  pay- 
ments being  made  with  respect  to  his  or  her  minor  parent  as 
provided  in  section  J^75(J^XB),  ". 
(B)  Section  473(aX2)(B)(iii)  of  such  Act  is  amended  by  inserting  %r 
(AXiii)"  after  'UXii)'\ 

(4)  Section  473(b)  of  such  Act  is  amended  by  adding  at  the  end  the 
following  new  sentence:  ''For  purposes  of  the  preceding  sentence,  a 
child  whose  costs  in  a  foster  family  home  or  child-care  institution 
are  covered  by  the  foster  care  maintenance  payments  being  made 
with  respect  to  his  or  her  minor  parent,  as  provided  in  section 
475(4XB),  shall  be  considered  a  child  with  respect  to  whom  foster 
care  maintenance  payments  are  being  made  under  section  472. ". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
become  effective  April  1,  1988. 

SEC.  9134.  INCREASED  FUNDING  FOR  SOCIAL  SERVICES  BLOCK  GRANTS. 

(a)  Increase  in  Funding.— Section  2003(c)  of  the  Social  Security 
Act  is  amended — 

(A)  by  striking  "and"  at  the  end  of  paragraph  (2); 

(B)  in  paragraph  (3),  by  striking  "year"  the  first  place  it  ap- 
pears and  all  that  follows  through  the  period  and  inserting 
"years  1984,  1985,  1986,  and  1987,  and  for  each  succeeding 
fiscal  year  other  than  the  fiscal  year  1988;  and";  and 

(C)  by  adding  at  the  end  the  following  new  paragraph: 
"(4)  $2,750,000,000  for  the  fiscal  year  1988. ". 

(b)  Requirement  That  Additional  Funds  Supplement  and  Not 
Supplant  Funds  Available  From  Other  Sources.— -The  addition- 
al $50,000,000  made  available  to  the  States  for  the  fiscal  year  1988 
pursuant  to  the  amendments  made  by  subsection  (a)  shall — 

(A)  be  used  only  for  the  purpose  of  providing  additional  serv- 
ices under  title  XX  of  the  Social  Security  Act;  and 

(B)  be  expended  only  to  supplement  the  level  of  any  funds 
that  would,  in  the  absence  of  the  additional  funds  appropriated 
pursuant  to  such  amendments,  be  available  from  other  sources 
(including  any  amounts  available  under  title  XX  of  the  Social 
Security  Act  without  regard  to  such  amendments)  for  services  in 
accordance  with  such  title,  and  shall  in  no  case  supplant  such 
funds  from  other  sources  or  reduce  the  level  thereof. 

SEC.  9135.  EXTENSION  OF  SOCIAL  SERVICES  BLOCK  GRANT  AND  CHILD 
welfare  services  programs  to  AMERICAN  SAMOA. 

(a)  Social  Services  Block  Grant  Program.-— (1)  Section 
llOl(aXl)  of  the  Social  Security  Act  is  amended  by  inserting  "Amer- 
ican Samoa, "  after  "Guam,  "  in  the  last  sentence. 

(2XA)  Section  2003(a)  of  such  Act  is  amended  by  adding  at  the  end 
the  following  new  sentence:  "The  allotment  for  fiscal  year  1989  and 
each  succeeding  fiscal  year  to  American  Samoa  shall  be  an  amount 
which  bears  the  same  ratio  to  the  amount  allotted  to  the  Northern 
Mariana  Islands  for  that  fiscal  year  as  the  population  of  American 
Samoa  bears  to  the  population  of  the  Northern  Mariana  Islands  de- 
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termined  on  the  basis  of  the  most  recent  data  available  at  the  time 
such  allotment  is  determined. 

(BJ  Section  2003(b)  of  such  Act  is  amended  by  inserting  ''American 
Samoa,  "  after  ''the  Virgin  Islands, "  each  place  it  appears, 

(b)  Child  Welfare  Services  Program.— (1)  Section  llOKaXV  of 
such  Act  is  amended  by  adding  at  the  end  thereof  the  following  new 
sentence:  "Such  term  when  used  in  part  B  of  title  IV  also  includes 
American  Samoa. 

(2)  Section  421(b)  of  such  Act  is  amended  by  striking  "and  Guam  " 
and  inserting  "Guam,  and  American  Samoa*'. 

(c)  Effective  Date.— The  amendments  made  by  this  section  shall 
apply  with  respect  to  fiscal  years  beginning  on  or  after  October  1, 
1988. 

SEC.  9136.  NATIONAL  COMMISSION  ON  CHILDREN. 

Part  A  of  title  XI  of  the  Social  Security  Act  is  amended  by  adding 
at  the  end  the  following  new  section: 

"national  COMMISSION  ON  CHILDREN 

"Sec.  1139.  (aXD  There  is  hereby  established  a  commission  to  be 
known  as  the  National  Commission  on  Children  (in  this  section  re- 
ferred to  as  the  '(Commission  ^). 

"(bXl)  The  Commission  shall  consist  of— 

"(A)  12  members  to  be  appointed  by  the  President, 
"(B)  12  members  to  be  appointed  by  the  Speaker  of  the  House 
of  Representatives,  and 

"(C)  12  members  to  be  appointed  by  the  President  pro  tempore 
of  the  Senate. 

"(2)  The  President,  the  Speaker,  and  the  President  pro  tempore 
shall  each  appoint  as  members  of  the  Commission — 
"(A)  i  individuals  who — 

"(i)  are  representatives  of  organizations  providing  services 
to  children, 

"(ii)  are  involved  in  activities  on  behalf  of  children,  or 
(Hi)  have  engaged  in  academic  research  with  respect  to 
the  problems  and  needs  of  children, 
"(B)  4  individuals  who  are  elected  or  appointed  public  offi- 
cials (at  the  Federal,  State,  or  local  level)  involved  in  issues  and 
programs  relating  to  children,  and 

'(C)  4  individuals  who  are  parents  or  representatives  of  par- 
ents or  parents'  organizations. 
"(3)  The  appointments  made  pursuant  to  subparagraphs  (B)  and 
(C)  of  paragraph  (1)  shall  be  made  in  consultation  with  the  chair- 
men of  committees  of  the  House  of  Representatives  and  the  Senate, 
respectively,  having  jurisdiction  over  relevant  Federal  programs. 

'(cXl)  It  shall  be  the  duty  and  function  of  the  Commission  to 
serve  as  a  forum  on  behalf  of  the  children  of  the  Nation  and  to  con- 
duct the  studies  and  issue  the  report  required  by  subsection  (d). 

"(2)  The  (Commission  (and  any  committees  that  it  may  form)  shall 
conduct  public  hearings  in  different  geographic  areas  of  the  country, 
both  urban  and  rural,  in  order  to  receive  the  views  of  a  broad  spec- 
trum of  the  public  on  the  status  of  the  Nation 's  children  and  on 
ways  to  safeguard  and  enhance  the  physical,  mental,  and  emotional 
well-being  of  all  of  the  children  of  the  Nation,  including  those  with 
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physical  or  mental  disabilities,  and  others  whose  circumstances 
deny  them  a  full  share  of  the  opportunities  that  parents  of  the 
Nation  may  rightfully  expect  for  their  children. 

'\3)  The  Commission  shall  receive  testimony  from  individuals, 
and  from  representatives  of  public  and  private  organizations  and  in- 
stitutions with  an  interest  in  the  welfare  of  children,  including  edu- 
cators, health  care  professionals,  religious  leaders,  providers  of 
social  services,  representatives  of  organizations  with  children  as 
members,  elected  and  appointed  public  officials,  and  from  parents 
and  children  speaking  in  their  own  behalf 

"(dj  The  Commission  shall  submit  to  the  President,  and  to  the 
Committees  on  Finance  and  Labor  and  Human  Resources  of  the 
Senate  and  the  Committees  on  Ways  and  Means,  Education  and 
Labor,  and  Energy  and  Commerce  of  the  House  of  Representatives, 
an  interim  report  no  later  than  September  30,  1988,  and  a  final 
report  no  later  than  March  31,  1989,  setting  forth  recommendations 
with  respect  to  the  following  subjects: 

'XV  Questions  relating  to  the  health  of  children  that  the 
Commission  shall  address  include — 

'XAJ  how  to  reduce  infant  mortality, 
(B)  how  to  reduce  the  number  of  low-birth-weight 
babies, 

"(CJ  how  to  reduce  the  number  of  children  with  chronic 

illnesses  and  disabilities, 

'YD)  how  to  improve  the  nutrition  of  children, 

'*(E)  how  to  promote  the  physical  fitness  of  children, 

''(F)  how  to  ensure  that  pregnant  women  receive  adequate 

prenatal  care, 

"(GJ  how  to  ensure  that  all  children  have  access  to  both 
preventive  and  acute  care  health  services,  and 

''(H)  how  to  improve  the  quality  and  availability  of 
health  care  for  children. 
"(2)  Questions  relating  to  social  and  support  services  for  chil- 
dren and  their  parents  that  the  Commission  shall  address  in- 
clude— 

"(A)  how  to  prevent  and  treat  child  neglect  and  abuse, 

'  (B)  how  to  provide  help  to  parents  who  seek  assistance 
in  meeting  the  problems  of  their  children, 

"(C)  how  to  provide  counseling  services  for  children, 

'  (D)  how  to  strengthen  the  family  unit, 

"(E)  how  children  can  be  assured  of  adequate  care  while 
their  parents  are  working  or  participating  in  education  or 
training  programs, 

"(F)  how  to  improve  foster  care  and  adoption  services, 

"(G)  how  to  reduce  drug  and  alcohol  abuse  by  children 
and  youths,  and 

"(H)  how  to  reduce  the  incidence  of  teenage  pregnancy. 
"(3)  Questions  relating  to  education  that  the  Commission 
shall  address  include — 

"(A)  how  to  encourage  academic  excellence  for  all  chil- 
dren at  all  levels  of  education, 

"(B)  how  to  use  preschool  experiences  to  enhance  educa- 
tional achievement, 

"(C)  how  to  improve  the  qualifications  of  teachers, 
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''(D)  how  schools  can  better  prepare  the  Nation 's  youth  to 
compete  in  the  labor  market, 

''(E)  how  parents  and  schools  can  work  together  to  help 
children  achieve  success  at  each  step  of  the  academic 
ladder, 

"(F)  how  to  encourage  teenagers  to  complete  high  school 
and  remain  in  school  to  fulfill  their  academic  potential, 

"(G)  how  to  address  the  problems  of  drug  and  alcohol 
abuse  by  young  people, 

"(H)  how  schools  might  lend  support  to  efforts  aimed  at 
reducing  the  incidence  of  teenage  pregnancy,  and 

"(I)  how  schools  might  better  meet  the  special  needs  of 
children  who  have  physical  or  mental  handicaps. 

Questions  relating  to  income  security  that  the  Commis- 
sion shall  address  include — 

"(A)  how  to  reduce  poverty  among  children, 

"(B)  how  to  ensure  that  parents  support  their  children  to 
the  fullest  extent  possible  through  improved  child  support 
collection  services,  including  services  on  behalf  of  children 
whose  parents  are  unmarried,  and 

"(C)  how  to  ensure  that  cash  assistance  to  needy  children 
is  adequate. 

"(5)  Questions  relating  to  tax  policy  that  the  Commission 
shall  address  include — 

"(A)  how  to  assure  the  equitable  tax  treatment  of  families 
with  children, 

"(B)  the  effect  of  existing  tax  provisions,  including  the 
dependent  care  tax  credit,  the  earned  income  tax  credit, 
and  the  targeted  jobs  tax  credit,  on  children  living  in  pov- 
erty, 

"(C)  whether  the  dependent  care  tax  credit  should  be  re- 
fundable and  the  effect  of  such  a  policy, 

"(D)  whether  the  earned  income  tax  credit  should  be  ad- 
justed for  family  size  and  the  effect  of  such  a  policy,  and 

"(E)  whether  there  are  other  tax-related  policies  which 
would  reduce  poverty  among  children. 
"(6)  In  addition  to  addressing  the  questions  specified  in  para- 
graphs (1)  through  (5),  the  Commission  shall — 

"(A)  seek  to  identify  ways  in  which  public  and  private  or- 
ganizations and  institutions  can  work  together  at  the  com- 
munity level  to  identify  deficiencies  in  existing  services  for 
families  and  children  and  to  develop  recommendations  to 
ensure  that  the  needs  of  families  and  children  are  met, 
using  all  available  resources,  in  a  coordinated  and  compre- 
hensive manner,  and 

"(B)  assess  the  existing  capacities  of  agencies  to  collect 
and  analyze  data  on  the  status  of  children  and  on  relevant 
programs,  identify  gaps  in  the  data  collection  system,  and 
recommend  ways  to  improve  the  collection  of  data  and  the 
coordination  among  agencies  in  the  collection  and  utiliza- 
tion of  data. 

The  reports  required  by  this  subsection  shall  be  based  upon  the  testi- 
mony received  in  the  hearings  conducted  pursuant  to  subsection  (c), 
and  upon  other  data  and  findings  developed  by  the  Commission. 
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''(eXlXA)  Members  of  the  Commission  shall  first  be  appointed  not 
later  than  60  days  after  the  date  of  the  enactment  of  this  section, 
for  terms  ending  on  March  31,  1989. 

'YBJ  A  vacancy  in  the  Commission  shall  not  affect  its  powers,  but 
shall  be  filled  in  the  same  manner  as  the  vacant  position  was  first 
filled. 

*'(2)  The  Commission  shall  elect  one  of  its  members  to  serve  as 
Chairman  of  the  Commission.  The  Chairman  shall  be  a  nonvoting 
member  of  the  Commission. 

'\2)  A  majority  of  the  members  of  the  Commission  shall  constitute 
a  quorum  for  the  transaction  of  business. 

"(4XA)  The  Commission  shall  meet  at  the  call  of  the  Chairman, 
or  at  the  call  of  a  majority  of  the  members  of  the  Commission. 

'YBJ  The  Commission  shall  meet  not  less  than  4  times  during  the 
period  beginning  with  the  date  of  the  enactment  of  this  section  and 
ending  with  March  SI,  1989. 

"(5)  Decisions  of  the  Commission  shall  be  according  to  the  vote  of 
a  simple  majority  of  those  present  and  voting  at  a  properly  called 
meeting. 

'Y6)  Members  of  the  Commission  shall  serve  without  compensa- 
tion, but  shall  be  reimbursed  for  travel,  subsistence,  and  other  neces- 
sary expenses  incurred  in  the  performance  of  their  duties  as  mem- 
bers of  the  Commission. 

'YfXD  The  Commission  shall  appoint  an  Executive  Director  of  the 
Commission  who  shall  be  compensated  at  a  rate  fixed  by  the  Com- 
mission, but  which  shall  not  exceed  the  rate  established  for  level  V 
of  the  Executive  Schedule  under  title  5,  United  States  Code. 

'Y2)  In  addition  to  the  Executive  Director,  the  Commission  may 
appoint  and  fix  the  compensation  of  such  personnel  as  it  deems  ad- 
visable, in  accordance  with  the  provisions  of  title  5,  United  States 
Code,  governing  appointments  to  the  competitive  service,  and  the 
provisions  of  chapter  51  and  subchapter  III  of  chapter  53  of  such 
title,  relating  to  classification  and  General  Schedule  pay  rates. 

'Yg)  In  carrying  out  its  duties,  the  Commission,  or  any  duly  orga- 
nized committee  thereof,  is  authorized  to  hold  such  hearings,  sit 
and  act  at  such  times  and  places,  and  take  such  testimony,  with  re- 
spect to  matters  for  which  it  has  a  responsibility  under  this  section, 
as  the  Commission  or  committee  may  deem  advisable. 

'YhXV  The  Commission  may  secure  directly  from  any  department 
or  agency  of  the  United  States  such  data  and  information  as  may  be 
necessary  to  carry  out  its  responsibilities. 

'Y2)  Upon  request  of  the  Commission,  any  such  department  or 
agency  shall  furnish  any  such  data  or  information. 

*YiJ  The  General  Services  Administration  shall  provide  to  the 
Commission,  on  a  reimbursable  basis,  such  administrative  support 
services  as  the  Commission  may  request. 

"(j)  There  are  authorized  to  be  appropriated  such  sums  as  may  be 
necessary  to  carry  out  this  section. '. 

SEC.  9137.  BOARDER  BABIES  DEMONSTRATION  PROJECT. 
Section  426  of  the  Social  Security  Act  is  amended — 

(1)  by  redesignating  subsection  (b)  as  subsection  (c);  and 

(2)  by  inserting  immediately  after  subsection  (a)  the  following 
new  subsection: 
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"(bXV  There  are  authorized  to  be  appropriated  $4,000,000  for  each 
of  the  fiscal  years  1988,  1989,  and  1990  for  grants  by  the  Secretary 
to  public  or  private  nonprofit  entities  submitting  applications  under 
this  subsection  for  the  purpose  of  conducting  demonstration  projects 
under  this  subsection  to  develop  alternative  care  arrangements  for 
infants  who  do  not  have  health  conditions  that  require  hospitaliza- 
tion and  who  would  otherwise  remain  in  inappropriate  hospital  set- 
tings. 

*'(2)  The  demonstration  projects  conducted  under  this  section  may 
include — 

''(A)  multidisciplinary  projects  designed  to  prevent  the  inap- 
propriate hospitalization  of  infants  and  to  allow  infants  de- 
scribed in  paragraph  (1)  to  remain  with  or  return  to  a  parent  in 
a  residential  setting,  where  appropriate  care  for  the  infant  and 
suitable  treatment  for  the  parent  (including  treatment  for  drug 
or  alcohol  addiction)  may  be  assured,  with  the  goal  (where  pos- 
sible) of  rehabilitating  the  parent  and  eliminating  the  need  for 
such  care  for  the  infant; 

*W)  multidisciplinary  projects  that  assure  appropriate,  indi- 
vidualized care  for  such  infants  in  a  foster  home  or  other  non- 
medical residential  setting  in  cases  where  such  infant  does  not 
require  hospitalization  and  would  otherwise  remain  in  inappro- 
priate hospital  settings,  including  projects  to  demonstrate  meth- 
ods to  recruit,  train,  and  retain  foster  care  families;  and 

'YC)  such  other  projects  as  the  Secretary  determines  will  best 
serve  the  interests  of  such  infants  and  will  serve  as  models  for 
projects  that  agencies  or  organizations  in  other  communities 
may  wish  to  develop. 
In  the  case  of  any  project  which  includes  the  use  of  funds  au- 
thorized under  this  subsection  for  the  care  of  infants  in  foster 
homes  or  other  non-medical  residential  settings  away  from  their 
parents,  there  shall  be  developed  for  each  such  infant  a  case  plan  of 
the  type  described  in  section  \75(1)  (to  the  extent  that  such  infant  is 
not  otherwise  covered  by  such  a  plan),  and  each  such  project  shall 
include  a  case  review  system  of  the  type  described  in  section  475(5) 
(covering  each  such  infant  who  is  not  otherwise  subject  to  such  a 
system). 

'X4)  In  evaluating  applications  from  entities  proposing  to  conduct 
demonstration  projects  under  this  subsection,  the  Secretary  shall 
give  priority  to  those  projects  that  serve  areas  most  in  need  of  alter- 
native care  arrangements  for  infants  described  in  paragraph  (1). 

**(5)  No  project  may  be  funded  unless  the  application  therefor  con- 
tains assurances  that  it  will — 

*YA)  provide  for  adequate  evaluation; 
(B)  provide  for  coordination  with  local  governments; 
*XC)  provide  for  community  education  regarding  the  inappro- 
priate hospitalization  of  infants; 

'YD)  use,  to  the  extent  practical,  other  available  private,  local. 
State,  and  Federal  sources  for  the  provision  of  direct  services; 
and 

'YE)  meet  such  other  criteria  as  the  Secretary  may  prescribe. 
'Y6)  Grants  may  be  used  to  pay  the  costs  of  maintenance  and  of 
necessary  medical  and  social  services  (to  the  extent  that  these  costs 
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are  not  otherwise  paid  for  under  other  titles  of  this  Act),  and  for 
such  other  purposes  as  the  Secretary  may  allow. 

'\7)  The  Secretary  shall  provide  training  and  technical  assistance 
to  grantees,  as  requested. 

SEC.  9138.  STUDY  OF  INFANTS  AND  CHILDREN  WITH  AIDS  IN  FOSTER  CARE. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services 
(in  this  section  referred  to  as  the  ''Secretary'')  shall  conduct  (or  ar- 
range for)  a  survey  to  determine — 

(1)  the  total  number  of  infants  and  children  in  the  United 
States  who  have  been  diagnosed  as  having  acquired  immune  de- 
ficiency syndrome  and  who  have  been  placed  in  foster  care; 

(2)  the  problems  encountered  by  social  service  agencies  in  plac- 
ing infants  and  children  with  such  syndrome  in  foster  care;  and 

(3)  the  potential  increase  (over  the  five-year  period  beginning 
on  the  date  of  the  enactment  of  this  Act)  in  the  number  of  in- 
fants and  children  with  such  syndrome  who  will  require  foster 
care. 

For  purposes  of  this  section,  an  infant  or  child  with  acquired 
immune  deficiency  syndrome  includes  an  infant  or  child  who  is  in- 
fected with  the  virus  associated  with  such  syndrome. 

(b)  Restriction  on  Scope  of  Survey. — In  conducting  (or  arrang- 
ing for)  the  survey  under  subsection  (a),  the  Secretary  shall  assure 
that  survey  activities  do  not  duplicate  research  activities  conducted 
by  the  Centers  for  Disease  Control. 

(c)  Report. — Not  later  than  12  months  after  the  date  of  enact- 
ment of  this  Act,  the  Secretary  shall  report  to  the  Congress  on  the 
results  of  the  survey  conducted  under  subsection  (a)  and  shall  make 
recommendations  to  the  Congress  with  respect  to  improving  the  care 
of  infants  and  children  with  acquired  immune  deficiency  syndrome 
who  lack  ongoing  parental  involvement  and  support. 

SEC.  9139.  TECHNICAL  CORRECTIONS. 

(a)  The  last  sentence  of  section  4^2(a)  of  the  Social  Security  Act  is 
amended  by  striking  out  "47S(aXlXB)"  and  inserting  in  lieu  thereof 

^73(a)(2)(B)'\ 

(b)  Section  201(b)(2)(B)  of  the  Immigration  Reform  and  Control 
Act  of  1986  is  amended  by  striking  out  ''Section  473(a)(1)  of  such 
Act"  and  inserting  in  lieu  thereof  ''Section  473(a)(2)  of  such  Act  (as 
amended  by  section  1711(a)  of  the  Tax  Reform  Act  of  1986)'\ 

PART  3-^CHILD  SUPPORT  ENFORCEMENT  AMENDMENTS 

SEC.  914 L  CONTINUATION  OF  CHILD  SUPPORT  ENFORCEMENT  SERVICES  TO 
FAMILIES  NO  LONGER  RECEIVING  AFDC. 

(a)  In  General.— (1)  Section  4^ 7(c)  of  the  Social  Security  Act  is 
amended  to  read  as  follows: 

"(c)  Whenever  a  family  with  respect  to  which  child  support  en- 
forcement services  have  been  provided  pursuant  to  section  4^4(4) 
ceases  to  receive  assistance  under  part  A  of  this  title,  the  State  shall 
provide  appropriate  notice  to  the  family  and  continue  to  provide 
such  services,  and  pay  any  amount  of  support  collected,  subject  to 
the  same  conditions  and  on  the  same  ba^is  as  in  the  case  of  the  in- 
dividuals to  whom  services  are  furnished  pursuant  to  section  4^4(6), 
except  that  no  application  or  other  request  to  continue  services  shall 
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be  required  of  a  family  to  which  this  subsection  applies,  and  the 
provisions  of  section  J^SU^XB)  may  not  be  applied. ". 

(2)  Section  ^51^(5)  of  such  Act  is  amended  by  striking  'Yexcept  as 
provided  in  section  I^57(c)y\ 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  become  effective  upon  enactment. 

SEC.  9142.  CHILD  SUPPORT  ENFORCEMENT  SERVICES  REQUIRED  FOR  CER- 
TAIN FAMILIES  RECEIVING  MEDICAID. 

(a)  In  General. — Section  454  of  the  Social  Security  Act  is  amend- 
ed— 

(IXA)  by  striking  **an  assignment  under  section  402(aX26)  of 
this  title  '  in  paragraph  (4XA)  and  inserting  "an  assignment 
under  section  402(aX26)  or  section  1912";; 

(B)  by  striking  and"  at  the  end  of  paragraph  (4XA)  and  in- 
serting or,  in  the  case  of  such  a  child  with  respect  to  whom 
an  assignment  under  section  1912  is  in  effect,  the  State  agency 
administering  the  plan  approved  under  title  XIX  determines 
pursuant  to  section  1912(aXlXB)  that  it  is  against  the  best  inter- 
ests of  the  child  to  do  so,  and";  and 

(C)  by  inserting  "or  medical  assistance  under  a  State  plan  ap- 
proved under  title  XIX"  immediately  after  "aid  to  families 
with  dependent  children"  in  paragraph  (iXB);  and 

(2XA)  by  striking  "provide  that, "  and  inserting  "provide  that 
(A)"  in  paragraph  (5);  and 

(B)  by  striking  the  semicolon  at  the  end  of  paragraph  (5)  and 
inserting  ";  and  (B)  in  any  case  in  which  support  payments  are 
collected  for  an  individual  pursuant  to  the  assignment  made 
under  section  1912,  such  payments  shall  be  made  to  the  State 
for  distribution  pursuant  to  section  1912,  except  that  this  clause 
shall  not  apply  to  such  payments  for  any  month  after  the 
month  in  which  the  individual  ceases  to  be  eligible  for  medical 
assistance; ". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  become  effective  on  July  1,  1988. 

SEC.  9143.  REPEAL  OF  UNNECESSARY  CHILD  SUPPORT  REVOLVING  FUND. 

(a)  In  General. — Section  452(c)  of  the  Social  Security  Act  is 
amended  to  read  as  follows: 

"(c)  The  Secretary  of  the  Treasury  shall  from  time  to  time  pay  to 
each  State  for  distribution  in  accordance  with  the  provisions  of  sec- 
tion 457  the  amount  of  each  collection  made  on  behalf  of  such  State 
pursuant  to  subsection  (b).  ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  amounts  collected  after  the  date  of  the 
enactment  of  this  Act. 

PART  4'^UNEMPLOYMENT  COMPENSATION 

SEC.  9I5L  DETERMINATION  OF  AMOUNT  OF  FEDERAL  SHARE  WITH  RE- 
SPECT TO  CERTA  IN  EXTENDED  BENEFITS  PA  YMENTS 

For  the  purpose  of  determining  the  amount  of  the  Federal  pay- 
ment to  any  State  under  section  204(aXl)  of  the  Federal-State  Ex- 
tended Unemployment  Compensation  Act  of  1970  with  respect  to  the 
implementation  of  paragraph  (3)  of  section  202  (a)  of  such  Act  (as 
added  by  section  1024(a)  of  the  Omnibus  Reconciliation  Act  of  1980), 
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such  paragraph  shall  be  considered  to  apply  only  with  respect  to 
weeks  of  unemployment  beginning  after  October  SI,  1981,  except  that 
for  any  State  in  which  the  State  legislature  did  not  meet  in  1981,  it 
shall  be  considered  to  apply  for  such  purpose  only  with  respect  to 
weeks  of  unemployment  beginning  after  October  31,  1982. 

SEC.  9152.  DEMONSTRATION  PROGRAM  TO  PROVIDE  SELF-EMPLOYMENT  AL- 
LOWANCES FOR  ELIGIBLE  INDIVIDUALS. 

(a)  In  General. — The  Secretary  of  Labor  (hereinafter  in  this  sec- 
tion referred  to  as  the  '^Secretary")  shall  carry  out  a  demonstration 
program  under  this  section  for  the  purpose  of  making  available  self- 
employment  allowances  to  eligible  individuals.  To  carry  out  such 
program,  the  Secretary  shall  enter  into  agreements  with  three  States 
that— 

(1)  apply  to  participate  in  such  program,  and 

(2)  demonstrate  to  the  Secretary  that  they  are  capable  of  im- 
plementing the  provisions  of  the  agreement. 

(b)  Selection  of  States. — (V  In  determining  whether  to  enter 
into  an  agreement  with  a  State  under  this  section,  the  Secretary 
shall  take  into  consideration  at  least — 

(A)  the  availability  and  quality  of  technical  assistance  cur- 
rently provided  by  agencies  of  the  State  to  the  self-employed; 

(B)  existing  local  market  conditions  and  the  business  climate 
for  new,  small  business  enterprises  in  the  State; 

(C)  the  adequacy  of  State  resources  to  carry  out  a  regular  un- 
employment compensation  program  and  a  program  under  this 
section; 

(D)  the  range  and  extent  of  specialized  services  to  be  provided 
by  the  State  to  individuals  covered  by  such  an  agreement; 

(E)  the  design  of  the  evaluation  to  be  applied  by  the  State  to 
the  program;  and 

(F)  the  standards  which  are  to  be  utilized  by  the  State  for  the 
purpose  of  assuring  that  individuals  who  will  receive  self-em- 
ployment assistance  under  this  section  will  have  sufficient  expe- 
rience (or  training)  and  ability  to  be  self  employed. 

(2)  The  Secretary  may  not  enter  into  an  agreement  with  any  State 
under  this  section  unless  the  Secretary  makes  a  determination  that 
the  State's  unemployment  compensation  program  has  adequate  re- 
serves. 

(c)  Provisions  of  Agreements.— Any  agreement  entered  into 
with  a  State  under  this  section  shall  provide  that — 

(1)  each  individual  who  is  an  eligible  individual  with  respect 
to  any  benefit  year  beginning  during  the  three-year  period  com- 
mencing on  the  date  on  which  such  agreement  is  entered  into 
shall  receive  a  self-employment  allowance; 

(2)  self-employment  allowances  made  to  any  individual  under 
this  section  shall  be  made  in  the  same  amount,  on  the  same 
terms,  and  subject  to  the  same  conditions  as  regular  or  extended 
unemployment  compensation,  as  the  case  may  be,  paid  by  such 
State;  except  that — 

(A)  State  and  Federal  requirements  relating  to  availabil- 
ity for  work,  active  search  for  work,  or  refusal  to  accept 
suitable  work  shall  not  apply  to  such  individual;  and 
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(B)  such  individual  shall  he  considered  to  be  unemployed 
for  purposes  of  the  State  and  Federal  laws  applicable  to  un- 
employment compensation, 

as  long  as  the  individual  meets  the  requirements  applicable 

under  this  section  to  such  individual; 

(3)  to  the  extent  that  such  allowances  are  made  to  an  individ- 
ual under  this  section,  an  amount  equal  to  the  amount  of  such 
allowances  shall  be  charged  against  the  amount  that  may  be 
paid  to  such  individual  under  State  law  for  regular  or  extended 
unemployment  compensation,  as  the  case  may  be; 

(4)  the  total  amount  paid  to  an  individual  with  respect  to  any 
benefit  year  under  this  section  may  not  exceed  the  total  amount 
that  could  be  paid  to  such  individual  for  regular  or  extended 
unemployment  compensation,  as  the  case  may  be,  with  respect  to 
such  benefit  year  under  State  law; 

(5)  the  State  shall  implement  a  program  that — 

(A)  is  approved  by  the  Secretary; 

(B)  will  not  result  in  any  cost  to  the  Unemployment  Trust 
Fund  established  by  section  904(a)  of  the  Social  Security 
Act  in  excess  of  the  cost  which  would  have  been  incurred  by 
such  State  and  charged  to  such  Fund  if  the  State  had  not 
participated  in  the  demonstration  program  under  this  sec- 
tion; 

(C)  is  designed  to  select  and  assist  individuals  for  self- 
employment  allowances,  monitor  the  individual's  self-em- 
ployment, and  provide,  as  described  in  subsection  (d),  to  the 
Secretary  a  complete  evaluation  of  the  use  of  such  allow- 
ances; and 

(D)  otherwise  meets  the  requirements  of  this  section;  and 

(6)  the  State,  from  its  general  revenue  funds,  shall — 

(A)  repay  to  the  Unemployment  Trust  Fund  any  cost  in- 
curred by  the  State  and  charged  to  the  Fund  which  exceeds 
the  cost  which  would  have  been  incurred  by  such  State  and 
charged  to  such  Fund  if  the  State  had  not  participated  in 
the  demonstration  program  under  this  section;  and 

(B)  in  any  case  in  which  any  excess  cost  described  in  sub- 
paragraph (A)  is  not  repaid  in  the  fiscal  year  in  which  it 
was  charged  to  the  Fund,  pay  to  the  Fund  an  amount  of 
interest,  on  the  outstanding  balance  of  such  excess  cost, 
which  is  sufficient  (when  combined  with  any  repayment  by 
the  State  described  in  subparagraph  (A))  to  reimburse  the 
Fund  for  any  loss  which  would  not  have  been  incurred  if 
such  excess  cost  had  not  been  incurred. 

(d)  Evaluation. — (1)  Each  State  that  enters  into  an  agreement 
under  this  section  shall  carry  out  an  evaluation  of  its  activities 
under  this  section.  Such  evaluation  shall  be  based  on  an  experimen- 
tal design  with  random  assignment  between  a  treatment  group  and 
a  control  group  with  not  more  than  one-half  of  the  individuals  re- 
ceiving assistance  at  any  one  time  being  assigned  to  the  treatment 
group. 

(2)  The  Secretary  shall  use  the  data  provided  from  such  evalua- 
tion to  analyze  the  benefits  and  the  costs  of  the  program  carried  out 
under  this  section,  to  formulate  the  reports  under  subsection  (g),  and 
to  estimate  any  excess  costs  described  in  subsection  (cXSXA). 
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(e)  Financing. — (1)  Notwithstanding  section  303(aX5)  of  the  Social 
Security  Act  and  section  SS04(aX4)  of  the  Internal  Revenue  Code  of 
1986,  amounts  in  the  unemployment  fund  of  a  State  may  be  used  by 
a  State  to  make  payments  (exclusive  of  expenses  of  administration) 
for  self -employment  allowances  made  under  this  section  to  an  indi- 
vidual who  is  receiving  them  in  lieu  of  regular  unemployment  com- 
pensation. 

(2)  In  any  case  in  which  a  self-employment  allowance  is  made 
under  this  section  to  an  individual  in  lieu  of  extended  unemploy- 
ment compensation  under  the  Federal-State  Extended  Unemploy- 
ment Compensation  Act  of  1970,  payments  made  under  this  section 
for  self -employment  allowances  shall  be  considered  to  be  compensa- 
tion described  in  section  204(a)(1)  of  such  Act  and  paid  under  State 
law. 

(f)  Limitation. — No  funds  made  available  to  a  State  under  title 
III  of  the  Social  Security  Act  or  any  other  Federal  law  may  be  used 
for  the  purpose  of  administering  the  program  carried  out  by  such 
State  under  this  section. 

(g)  Report  to  Congress. — (1)  Not  later  than  two  years  after  the 
date  of  the  enactment  of  this  Act,  the  Secretary  shall  submit  an  in- 
terim report  to  the  Congress  on  the  effectiveness  of  the  demonstra- 
tion prdgram  carried  out  under  this  section.  Such  report  shall  in- 
clude— 

(A)  information  on  the  extent  to  which  this  section  has  been 


(B)  an  analysis  of  any  barriers  to  such  utilization;  and 

(C)  an  analysis  of  the  feasibility  of  extending  the  provisions  of 
this  section  to  individuals  not  covered  by  State  unemployment 
compensation  laws. 

(2)  Not  later  than  four  years  after  the  date  of  the  enactment  of 
this  Act,  the  Secretary  shall  submit  a  final  report  to  the  Congress  on 
such  program. 

(h)  Fraud  and  Overpayments. — (1)  If  an  individual  knowingly 
has  made,  or  caused  to  be  made  by  another,  a  false  statement  or  rep- 
resentation of  a  material  fact,  or  knowingly  has  failed,  or  caused 
another  to  fail,  to  disclose  a  material  fact,  and  as  a  result  of  such 
false  statement  or  representation  or  of  such  nondisclosure  such  indi- 
vidual has  received  payment  under  this  section  to  which  he  was  not 
entitled,  such  individual  shall  be — 

(A)  ineligible  for  further  assistance  under  this  section;  and 

(B)  subject  to  prosecution  under  section  1001  of  title  18, 


United  States  Code. 
(2XA)  If  any  person  received  any  payment  under  this  section  to 
which  such  person  was  not  entitled,  the  State  is  authorized  to  re- 
quire such  person  to  repay  such  assistance;  except  that  the  State 
agency  may  waive  such  repayment  if  it  determines  that — 

(i)  the  providing  of  such  assistance  or  making  of  such  pay- 
ment was  without  fault  on  the  part  of  such  person;  and 

(ii)  such  repayment  would  be  contrary  to  equity  and  good  con- 


(B)  No  repayment  shall  be  required  under  subparagraph  (A)  until 
a  determination  has  been  made,  notice  thereof  and  an  opportunity 
for  a  fair  hearing  has  been  given  to  the  person,  and  the  determina- 
tion has  become  final.  Any  determination  under  such  subparagraph 


utilized; 


science. 
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shall  be  subject  to  review  in  the  same  manner  and  to  the  same 
extent  as  determinations  under  the  State  unemployment  compensa- 
tion law,  and  only  in  that  manner  and  to  that  extent, 
(i)  Definitions. — For  purposes  of  this  section — 

(1)  the  term  ''eligible  individual  means,  with  respect  to  any 
benefit  year,  an  individual  who — 

(A)  is  eligible  to  receive  regular  or  extended  compensation 
under  the  State  law  during  such  benefit  year; 

(B)  is  likely  to  receive  unemployment  compensation  for 
the  maximum  number  of  weeks  that  such  compensation  is 
made  available  under  the  State  law  during  such  benefit 
year; 

(C)  submits  an  application  to  the  State  agency  for  a  self- 
employment  allowance  under  this  section;  and 

(D)  meets  applicable  State  requirements, 

except  that  not  more  than  (i)  3  percent  of  the  number  of  individ- 
uals eligible  to  receive  regular  compensation  in  a  State  at  the 
beginning  of  a  fiscal  year,  or  (ii)  the  number  of  persons  who  ex- 
hausted their  unemployment  compensation  benefits  in  the  fiscal 
year  ending  before  such  fiscal  year,  whichever  is  lesser,  may  be 
considered  as  eligible  individuals  for  such  State  for  purposes  of 
this  section  during  such  fiscal  year; 

(2)  the  term  ''self employment  allowance''  means  compensa- 
tion paid  under  this  section  for  the  purpose  of  assisting  an  eligi- 
ble individual  with  such  individual's  self  employment;  and 

(SJ  the  terms  "compensation",  "extended  compensation",  "reg- 
ular compensation",  "benefit  year",  "State",  and  "State  law  \ 
have  the  respective  meanings  given  to  such  terms  by  section  205 
of  the  Federal-State  Extended  Unemployment  Compensation 
Act  of  1970. 

SEC.  9153.  EXTENSION  OF  FUTA  TAX. 

(a)  In  General.— Paragraphs  (1)  and  (2)  of  section  3201  of  the 
Federal  Unemployment  Tax  Act  (26  U.S.C.  3301)  are  amended  to 
read  as  follows: 

"(1)  6.2  percent  in  the  case  of  calendar  years  1988,  1989,  and 
1990;  or 

"(2)  6.0  percent  in  the  case  of  calendar  year  1991  and  each 
calendar  year  thereafter; ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  wages  paid  on  or  after  January  1,  1988. 

SEC.  9154.  TRANSFER  OF  FUNDS  INTO  THE  FEDERAL  UNEMPLOYMENT  AC- 
COUNT AND  THE  EXTENDED  UNEMPLOYMENT  COMPENSATION 
ACCOUNT. 

(a)  In  General.— Section  901  of  the  Social  Security  Act  (42  U.S.C. 
1101)  is  amended  by  adding  at  the  end  the  following  new  subsec- 
tion: 

"Transfers  For  Calendar  Years  1988,  1989,  and  1990 

"(gXV  With  respect  to  calendar  years  1988,  1989,  and  1990,  the 
Secretary  of  the  Treasury  shall  transfer  from  the  employment  securi- 
ty administration  account —  ^ 

"(A)  to  the  Federal  unemployment  account  an  amount  equal 
to  50  percent  of  the  amount  of  tax  received  under  section  3301(1) 
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of  the  Federal  Unemployment  Tax  Act  which  is  attributable  to 

the  difference  in  the  tax  rates  between  paragraphs  (1)  and  (2)  of 

such  section;  and 

''(B)  to  the  extended  unemployment  compensation  account  an 

amount  equal  to  50  percent  of  such  amount  of  tax  received. 
"(2)  Transfers  under  this  subsection  shall  be  as  of  the  beginning 
of  the  month  succeeding  the  month  in  which  the  moneys  were  cred- 
ited to  the  employment  security  administration  account  pursuant  to 
subsection  (bX2)  with  respect  to  wages  paid  during  such  calendar 
years. ". 

(b)  Increase  in  the  Limitation  on  the  Amounts  in  Such  Ac- 
counts.—(1 J  Section  902(aX2)  of  such  Act  (42  U.S.C.  1102(aX2))  is 
amended  by  striking  out  ''one-eighth  "  and  inserting  in  lieu  thereof 
"five-eighths' \ 

(2)  Section  905(bX2XB)  of  such  Act  (42  U.S.C.  1105(bX2XB))  is 
amended  by  striking  out  "one-eighth "  and  inserting  in  lieu  thereof 
"three-eighths 

(c)  Conforming  Amendments.'-(V  Section  905(bXl)  of  such  Act 
(42  U.S.C.  1105(bXl))  is  amended  by  striking  out  the  last  sentence 
thereof. 

(2)  Section  901(cX3XC)  of  such  Act  (42  U.S.C.  llOKcXSXO)  is 
amended  by  striking  out  "(i)''  and  all  that  follows  through  the 
period  and  inserting  in  lieu  thereof  "a  tax  rate  of  0.6  percent.  \ 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  become  effective  on  the  date  of  the  enactment  of  this  Act. 

SEC.  9155.  INTEREST  ON  ADVANCES  TO  THE  FEDERAL  UNEMPLOYMENT  AC- 
COUNT AND  THE  EXTENDED  UNEMPLOYMENT  COMPENSATION 
ACCOUNT. 

(a)  Extended  Unemployment  Compensation  Account. — Section 
905(d)  of  the  Social  Security  Act  (42  U.S.C.  1105(d))  is  amended— 

(1)  by  striking  out  "(without  interest)'*  and  without  inter- 
est, and 

(2)  by  adding  the  following  new  sentence  at  the  end: 
"Amounts  appropriated  as  repayable  advances  for  purposes  of 
this  subsection  shall  bear  interest  at  a  rate  equal  to  the  average 
rate  of  interest,  computed  as  of  the  end  of  the  calendar  month 
next  preceding  the  date  of  such  advance,  borne  by  all  interest 
bearing  obligations  of  the  United  States  then  forming  part  of 
the  public  debt;  except  that  in  cases  in  which  such  average  rate 
is  not  a  multiple  of  one-eighth  of  1  percent,  the  rate  of  interest 
shall  be  the  multiple  of  one-eighth  of  1  percent  next  lower  than 
such  average  rate.  \ 

(b)  Federal  Unemployment  Account. — Section  1203  of  such  Act 
(42  U.S.C.  1323)  is  amended— 

(1)  by  striking  out  "(without  interest)'*  and  ",  without  inter- 
est, and 

(2)  by  adding  the  following  new  sentence  at  the  end: 
"Amounts  appropriated  as  repayable  advances  for  purposes  of 
this  subsection  shall  bear  interest  at  a  rate  equal  to  the  average 
rate  of  interest,  computed  as  of  the  end  of  the  calendar  month 
next  preceding  the  date  of  such  advance,  borne  by  all  interest 
bearing  obligations  of  the  United  States  then  forming  part  of 
the  public  debt;  except  that  in  cases  in  which  such  average  rate 
is  not  a  multiple  of  one-eighth  of  1  percent,  the  rate  of  interest 
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shall  be  the  multiple  of  one-eighth  of  1  percent  next  lower  than 
such  average  rate.  \ 

(c)  Conforming  Amendment— Section  903(aXl)  of  such  Act  (42 
U.S.C.  1103(aXV)  is  amended  by  inserting  "and  interest''  after  "all 
advances 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  advances  made  on  or  after  the  date  of  the  enactment 
of  this  Act. 

SEC.  9156.  CREDITING  TO  THE  FEDERAL  UNEMPLOYMENT  ACCOUNT  OF  IN- 
TEREST EARNED  ON  ADVANCES  TO  THE  STATES. 

(a)  In  General.— Section  1202  of  the  Social  Security  Act  is 
amended  by  adding  at  the  end  the  following  new  subsection: 

"(c)  Interest  paid  by  States  in  accordance  with  this  section  shall 
be  credited  to  the  Federal  unemployment  account  established  by  sec- 
tion 90i(g)  in  the  Unemployment  Trust  Fund. 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  interest  paid  on  advances  made  on  or  after  the  date 
of  the  enactment  of  this  Act. 

Subtitle  C— Manufacturers  Excise  Tax  on 
Certain  Vaccines 

SEC.  920L  MANUFACTURERS  EXCISE  TAX  ON  CERTAIN  VACCINES. 

(a)  In  General.— Chapter  32  of  the  Internal  Revenue  Code  of 
1986  (relating  to  manufacturers  excise  taxes)  is  amended  by  insert- 
ing after  subchapter  B  the  following  new  subchapter: 

"Subchapter  C-^-Certain  Vaccines 

"Sec.  4131.  Imposition  of  tax. 

"Sec.  4132.  Definitions  and  special  rules. 

"SEC.  4I3L  IMPOSITION  OF  TAX. 

"(a)  General  Rule. — There  is  hereby  imposed  a  tax  on  any  tax- 
able vaccine  sold  by  the  manufacturer,  producer,  or  importer  there- 
of 

'W  Amount  of  Tax.— 

*'(!)  In  general. — The  amount  of  the  tax  imposed  by  subsec- 
tion (a)  shall  be  determined  in  accordance  with  the  following 
table: 

If  the  taxable  vaccine  is:  The  tax  per  dose  is: 

DPT  vaccine   $4-56 

DT  vaccine   0.06 

MMR  vaccine   4-44 

Polio  vaccine   0.29. 

*X2)  Combinations  of  vaccines. — If  any  taxable  vaccine  is 
included  in  more  than  1  category  of  vaccines  in  the  table  con- 
tained in  paragraph  (1),  the  amount  of  the  tax  imposed  by  sub- 
section (a)  on  such  vaccine  shall  be  the  sum  of  the  amounts  de- 
termined under  such  table  for  each  category  in  which  such  vac- 
cine is  so  included. 
*'(c)  Termination  of  Tax  if  Amounts  Collected  Exceed  Pro- 
jected Fund  Liability. — 

"(V  In  general.— If  the  Secretary  estimates  under  paragraph 
(3)  that  the  Vaccine  Injury  Compensation  Trust  Fund  would 
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sources  of  funds  which  diminish  the  guaranty  agency's  ability  to 
have  sufficient  resources  to  meet  lender's  claims  including,  but  not 
limited  to,  the  subrogation  of  loans  to  the  Department  of  Eduction 
under  428(cX8),  delayed  payment  of  reimbursement  under  428(cXl) 
or  payments  under  428(0,  and  the  reduction  in  reserves  caused  by 
the  return  of  federal  advance  funds  required  by  previous  statutes. 
The  Managers  expect  that  in  assessing  appeals  by  guaranty  agen- 
cies the  Secretary  will  take  into  account  their  most  recent  avail- 
able certified  financial  statements.  The  Managers  wish  to  stress  it 
is  not  the  intention  of  the  Congress  to  either  materially  harm  an 
agency's  ability  to  fulfill  its  function  in  the  guaranteed  student 
loan  program  or  to  so  financially  weaken  an  agency  so  as  to  impair 
its  function. 

I.  PROVISIONS  RELATING  TO  MEDICARE 

A.  Medicare  Provisions  (Part  A) 

1.  Hospital  Prospective  Pajnnent  Rates  (Section  9201  of  House 
bill;  Sections  4001  (a),  (e),  (f),  and  (h),  4002(a),  and  4004(d)  of  the 
Senate  amendment). 

Present  law 

(a)  Basic  Update  Factor  for  PPS  Hospitals. — The  Social  Security 
Amendments  of  1983  (P.L.  98-21)  authorized  the  Secretary  to  deter- 
mine the  rate  of  increase  in  the  payment  rates,  known  as  the 
update  factor,  for  hospitals  included  in  the  prospective  payment 
system  (PPS)  for  FY  1986  and  thereafter,  taking  into  account  the 
recommendations  of  the  Prospective  Pa3mient  Assessment  Commis- 
sion (ProPAC). 

The  Emergency  Extension  Act  of  1985  (P.L.  99-107,  as  amended) 
froze  FY  1986  rates  at  FY  1985  levels  until  April  30,  1986,  The  Con- 
solidated Omnibus  Budget  Reconciliation  Act  of  1985  (COBRA,  P.L. 
99-272)  established  the  update  factor  for  the  final  five  months  of 
FY  1986.  It  also  authorized  the  Secretary  to  determine  the  update 
factors  for  FY  1987  and  FY  1988,  subject  to  an  upper  limit  equal  to 
the  projected  increase  in  the  hospital  market  basket  (the  Secre- 
tary s  estimate  of  the  suinual  increase  in  the  cost  of  goods  and  serv- 
ices used  by  hospitals  in  providing  care). 

The  Omnibus  Budget  Reconciliation  Act  of  1986  (OBRA,  P.L.  99- 
509)  delayed  until  FY  1989  the  Secretary's  authority  to  establish 
the  update  factor  and  set  the  update  factor  for  FY  1987  at  1.15  per- 
cent. The  update  factor  for  FY  1988  was  set  at  2  percentage  points 
below  the  market  basket  increase. 

The  debt  limit  extension  act,  P.L.  100-119,  provides  that,  for  the 
period  October  1  through  November  20,  1987,  payment  rates  for 
PPS  hospitals  are  frozen  at  FY  1987  levels.  On  November  20,  1987, 
the  extension  period  expired.  For  discharges  occurring  on  or  after 
November  21,  1987,  the  federal  portion  of  the  payment  rate  is 
based  entirely  on  the  national  rate  (rather  than  a  blend  of  national 
and  regional  rates)  and  the  national  rate  is  increased  by  2.7  per- 
cent. For  the  first  51  days  of  a  cost  reporting  period  beginning  on 
or  after  October  1,  1987,  the  blend  factors  for  the  federal  and  hospi- 
tal specific  portions  of  the  rate  are  frozen  at  75  and  25  percent,  re- 
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spectively,  and  the  update  factor  for  the  hospital  specific  rate  is 
zero  percent.  For  discharges  occurring  on  or  aifter  the  52nd  day  of 
such  periods,  the  federal  and  hospital  specific  blend  factors  change 
to  100  and  0  percent,  respectively  (the  hospital's  payment  is  based 
entirely  on  the  national  rate).  Under  P.L.  100-119,  all  pajonents  to 
hospitals  made  on  or  after  November  21,  1987,  are  reduced  by  2.324 
percent. 

(b)  Adjustment  for  Hospitals  in  Large  Urban  Areas  or  in  Rural 
Areas. — (1)  Separate  standardized  amounts,  the  basic  Federal  pay- 
ment rates  for  PPS  hospitals,  are  calculated  for  urban  and  rural 
hospitals.  The  same  annusd  update  factor  is  used  for  both  the 
urban  £Lnd  the  rural  rates. 

(2)  For  each  diagnosis-related  group  (DRG),  the  Secretary  com- 
putes national  and  regional  urban  and  rural  DRG-speciflc  prospec- 
tive pajnnent  rates  by  multipljring  the  applicable  standardized 
amount  by  a  weighting  factor  for  the  DRG. 

(3)  For  short-stay  hospitals  in  Puerto  Rico,  the  basic  pajmient 
rate  for  discharges  after  October  1,  1987,  is  equal  to  75  percent  of  a 
separately  calculated  Puerto  Rico  DRG-specific  rate  plus  25  percent 
of  the  discharge-weighted  average  of  the  national  urban  and  na- 
tional rural  DRG-specific  rates. 

(c)  Adjustment  for  Non-Labor  Costs. — The  Secretary  divides  each 
DRG  prospective  payment  rate  into  a  portion  attributable  to  wages 
and  wage-related  costs  and  a  portion  attributable  to  non-wage  oper- 
ating costs.  The  portion  attributable  to  wages  is  adjusted  by  an 
Area  Wage  Index.  This  index,  computed  for  each  urban  area  and 
for  all  rural  areas  combined  in  each  State,  measures  the  level  of 
hospital  wages  in  the  area  relative  to  the  national  average  hospital 
wage  level.  The  portion  of  the  rate  attributable  to  non-wage  operat- 
ing costs  is  not  adjusted  by  area  (except  for  hospitals  in  Alaska  and 
Hawaii).  The  final  DRG  rate  for  an  area  is  the  sum  of  the  adjusted 
wage  portion  and  the  unadjusted  non-wage  portion. 

(d)  Disproportionate  Share  Adjustment  and  Indirect  Medical  Edu- 
cation Payments.— (1)  The  portion  of  PPS  payments  to  hospitals 
based  on  Federal  rates  is  adjusted  to  provide  additional  payment 
for  the  indirect  costs  of  medical  education.  For  FY  1988  and  1989, 
this  adjustment  is  equal  to: 

2.0  X  (d  +  r)      -  1) 

where  "r"  equals  the  ratio  of  the  hospital's  full-time  equivalent  in- 
terns and  residents  to  beds.  Under  this  formula,  a  hospital  with  ap- 
proved medical  education  programs  receives  an  increase  of  approxi- 
mately 8.1  percent  in  the  Federal  portion  of  its  PPS  payments  for 
each  0.1  in  the  ratio  of  interns  and  residents  to  beds.  For  FY  1990 
and  later  years,  the  adjustment  is: 

.5  >^  ((1  +  r)       -  1) 

or  approximately  8.7  percent  for  each  0.1  in  the  ratio  of  interns 
and  residents  to  beds 

(2)  For  discharges  between  May  1,  1986  and  October  1,  1989,  the 
portion  of  PPS  pajonents  to  hospitals  based  on  Federal  rates  is  ad- 
justed to  provide  additional  payments  to  those  hospitals  serving  a 
disproportionate  share  of  low-income  patients. 
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For  hospitals  in  urban  areas  with  100  or  more  beds  which  receive 
at  least  30  percent  of  their  net  inpatient  revenues  from  State  and 
local  payments  for  indigent  care,  the  adjustment  is  15  percent.  For 
other  hospitals,  a  disproportionate  patient  percentage  is  computed, 
reflecting  relative  volumes  of  inpatient  care  to  Medicare  patients 
eligible  for  Supplemental  Security  Income  payments  and  to  pa- 
tients eligible  for  Medicaid.  Hospitals  whose  percentage  exceeds 
specified  thresholds  receive  an  adjustment  according  to  a  formula 
based  on  the  percentage.  For  urban  hospitals  with  100  or  more 
beds,  the  adjustment  cannot  exceed  15  percent.  (Different  rules 
apply  for  smaller  urban  and  for  rural  hospitals.) 

(3)  The  authority  for  the  disproportionate  share  adjustment  ex- 
pires October  1,  1989. 

(e)  Update  for  PPS-Exempt  Hospitals. — Certain  hospitals  are 
exempt  from  PPS  and  continue  to  be  reimbursed  on  a  reasonable 
cost  basis.  Reimbursement  is  limited  to  a  target  amount  which  is 
increased  annually.  The  percentage  increase  in  the  target  amount 
for  hospital  cost  reporting  periods  beginning  in  a  fiscal  year  con- 
forms to  the  update  factor  for  PPS  rates  in  the  same  fiscal  year. 
For  cost  reporting  periods  beginning  during  FY  1988,  OBRA  provid- 
ed for  an  increase  of  2  percentage  points  below  the  market  basket 
increase.  For  FY  1989  and  subsequent  years,  the  percentage  in- 
crease was  to  be  established  by  the  Secretary,  OBRA  also  author- 
ized the  Secretary  to  establish  different  update  factors  for  PPS  and 
PPS-exempt  hospitals  and  to  vary  the  factors  among  types  of 
exempt  hospitals  or  units.  P.L.  100-119  provides  that,  for  a  hospital 
cost  reporting  period  beginning  in  FY  1988,  the  target  amount  for 
the  first  51  days  of  the  period  is  limited  to  the  amount  in  effect 
during  the  previous  reporting  period. 

(p  Wage  Index  Survey. — The  Secretary  is  required  to  re-estimate 
"from  time  to  time"  the  wage  indices  used  in  computing  PPS  pay- 
ments. No  particular  methodology  for  developing  the  indices  is 
specified. 

(g)  ProPAC  Report  on  Study  of  Separate  DRG  Rates  for  Urban 
and  Rural  Hospitals. — The  Secretary  is  required,  through  FY  1989, 
to  submit  an  annual  report  on  the  impact  of  PPS.  The  report  for 
1985  was  required  to  include  the  results  of  a  study  of  the  feasibility 
and  impact  of  eliminating  or  phasing  out  the  separate  urban  and 
rural  DRG  pajnnent  rates. 

(h)  Clinic  Hospital  Wage  Indices. — Certain  hospitals  which,  prior 
to  FY  1983,  furnished  some  services  ordinarily  included  in  the  DRG 
payment  through  related  organizations  and  permitted  those  organi- 
zations to  bill  separately  for  those  services  under  part  B,  have  been 
permitted  to  continue  this  practice  at  the  discretion  of  the  Secre- 
tary. 

House  bill 

(a)  Basic  Update  Factor  for  PPS  Hospitals.—Sets  the  FY  1988 
update  factor  for  PPS  hospitals  at  1.0  percent.  For  FY  1989,  sets 
the  update  factor  equal  to  the  market  basket  percentage  increase 
minus  4.2  percentage  points.  For  FY  1990,  sets  the  factor  equal  to 
the  market  basket  percentage  increase  minus  1.7  percentage 
points.  Provides  that  update  factors  for  FY  1991  and  subsequent 
years  are  to  be  determined  by  the  Secretary. 
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(b)  Adjustment  for  Hospitals  in  Large  Urban  Areas  or  in  Rural 
Areas. — (1)  Requires  the  Secretary  to  establish  separate  standard- 
ized amounts  for  large  urban  areas,  other  urban  areas,  and  rural 
areas.  Large  urban  areas  are  defined  as  urban  areas  vsdth  a  popula- 
tion of  more  than  1,000,000,  as  determined  by  the  Secretary  on  the 
basis  of  the  most  recent  available  Bureau  of  the  Census  population 
data. 

Provides  that  for  discharges  occurring  in  fiscal  years  1988,  1989, 
and  1990,  the  annual  increase  in  the  standardized  amounts  for  hos- 
pitals in  large  urban  areas  and  rural  areas  is  equal  to  the  update 
factor  for  that  fiscal  year  plus  one  percentage  point.  For  hospitals 
in  other  urban  areas,  the  annual  increase  is  equal  to  the  update 
factor  for  the  fiscal  year. 

Specifies  that  the  separate  FY  1988  annual  increase  percentages 
for  hospitals  in  large  urban  and  other  urban  areas  are  both  applied 
to  the  single  urban  standardized  amount  for  FY  1987.  For  FY  1989 
and  1990  the  percentages  are  applied  to  the  separate  FY  1988  and 
FY  1989  standardized  amounts,  respectively. 

Specifies  that,  for  FY  1991  and  later  years,  the  annual  increase 
in  the  standardized  amounts  for  hospitals  in  large  urban,  other 
urban,  and  rural  areas  is  equal  to  the  update  factor  determined  by 
the  Secretary. 

(2)  Provides  that,  for  each  DRG,  the  Secretary  is  to  compute  for 
each  fiscal  year  national  and  regional  large  urban,  other  urban, 
and  rural  DRG-specific  prospective  payment  rates  by  multipljdng 
the  large  urban,  other  urban,  or  rural  standardized  amounts  by  a 
weighting  factor  for  the  DRG. 

(3)  Provides  that  the  25  percent  national  component  of  the 
Puerto  Rico  DRG-specific  rates  shall  be  the  discharge-weighted  av- 
erage of  the  large  urbsm,  other  urban,  and  rural  DRG-specific 
rates. 

(c)  Adjustment  for  Non-Labor  Costs. — Provides  that  the  Secretary 
shall  compute  a  non-wage  price  index  for  each  area  and  shall 
adjust  the  non-wage  portion  of  each  DRG  rate  by  this  index. 

Provides  that,  for  FY  1988,  1989,  and  1990,  the  non-wage  index 
for  each  State  is  the  ratio  of  the  average  (weighted  by  discharges) 
of  the  area  waige  indexes  for  that  State  to  the  national  discharge- 
weighted  average  wage  index.  For  FY  1991  and  after,  the  Secretary 
is  required  to  use  an  area-specific  non-wage  index  reflecting  the 
price  level  in  each  area  for  non-personnel  goods  and  services  rela- 
tive to  the  national  average  price  level. 

Provides  that,  for  any  hospital,  the  increase  or  decrease  in  the 
pajnnent  rate  per  discharge  resulting  from  this  adjustment  is  limit- 
ed to  1  percent  of  what  would  have  been  paid  for  the  same  dis- 
charge (excluding  any  extra  payments  under  provisions  for  "out- 
liers," cases  with  unusually  high  costs  or  long  stays)  without  the 
adjustment.  The  Secretary  is  required  to  adjust  the  standardized 
amounts  in  order  to  ensure  that  the  use  of  a  non-wage  index  does 
not  result  in  the  aggregate,  in  higher  or  lower  payments  than 
would  otherwise  have  been  made. 

Requires  the  Secretary  to  report  to  Congress  on  the  development 
of  the  non-wage  price  factors  no  later  than  October  1,  1989. 
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(d)  Disproportionate  Share  Adjustment  and  Indirect  Medical  Edu- 
cation Payments. — (1)  Changes  the  formula  for  the  FY  1988  and 
1989  indirect  medical  education  adjustment  to: 

2.0  X  ((1  +  r)  -a^^**  -1) 

The  change  reduces  the  adjustment  to  approximately  7.95  percent 
for  each  0.1  in  the  ratio  of  interns  and  residents  to  beds. 

(2)  Increases  the  disproportionate  share  adjustment  to  20  percent 
for  large  urban  hospitals  meeting  the  State  and  local  indigent  care 
revenue  test.  For  other  urban  hospitals  with  over  100  beds  qualify- 
ing for  an  adjustment,  provides  that  the  adjustment  is  no  longer 
limited  to  a  maximum  of  15  percent. 

(3)  No  provision. 

(c)  Update  for  PPS-Exempt  Hospitals — Provides  for  annual  in- 
creases in  target  amounts  separate  from  the  rate  increases  provid- 
ed for  PPS  hospitals.  Sets  the  increase  for  cost  reporting  periods  be- 
ginning in  FY  1988,  excluding  the  first  51  days  of  such  periods,  at 
2.0  percentage  points  below  the  market  basket  percentage  increase. 
For  FY  1989  and  subsequent  years,  sets  the  increase  equal  to  the 
projected  increase  in  the  market  basket.  The  Secretary's  authority 
to  set  the  increase  for  PPS-exempt  hospitals  and  to  vary  the  rate  of 
increase  among  types  of  exempt  hospitals  and  units  is  eliminated. 

(P  Wage  Index  Survey. — No  provision. 

(g)  ProPAC  Report  on  Study  of  Separate  DRG  Rates  for  Urban 
and  Rural  Hospitals. — No  provision. 

(h)  Clinic  Hospital  Wage  Indices. — No  provision. 

Effective  dates. — The  increase  in  the  target  amounts  for  PPS- 
exempt  hospitals  applies  51  days  after  the  start  of  a  cost  reporting 
period  beginning  on  or  after  October  1,  1987.  All  other  changes  are 
effective  for  discharges  occurring  on  or  after  November  20,  1987. 

Senate  amendment 

(a)  Basic  Update  Factor  for  PPC  Hospitals  and  Adjustment  for 
Hospitals  in  Rural  Areas. — Sets  the  FY  1988  update  factor  at  0.5 
percent  for  hospitals  paid  at  the  urban  rate  and  3.7  percent  for  hos- 
pitals paid  at  the  rural  rate,  for  discharges  occurring  on  or  after 
January  1,  1988.  Amends  section  107  of  P.L.  100-119  to  clarify  that 
the  blend  factors  for  the  Federal  and  hospital  specific  portions  of 
the  rate  are  frozen  at  75  percent  and  25  percent,  respectively,  and 
that  the  update  factor  applicable  for  the  hospital  specific  rate  is 
zero  percent  during  the  first  51  days  of  the  hospital's  furst  cost  re- 
porting period  beginning  on  or  after  October  1,  1987.  For  FY  1989, 
sets  the  update  factor  (for  both  urban  2uid  rural  hospitals)  at  the 
market  basket  percentage  increase  minus  two  percentage  points; 
for  FY  1990,  sets  the  factor  at  the  market  basket  increase  minus 
1.6  percentage  points.  For  FY  1991  and  subsequent  years,  the 
update  factors  are  to  be  determined  by  the  Secretary.  The  Secre- 
tary is  authorized  to  set  different  update  factors  for  urban  and 
rural  PPS  hospitals. 

(b)  Adjustment  for  Hospitals  in  Large  Urban  Areas  or  in  Rural 
Areas. — See  item  (a),  above. 

(c)  Adjustment  for  Non-Labor  Costs. — No  provision. 
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(d)  Disproportionate  Share  Adjustment  and  Indirect  Medical  Edu- 
cation Payments,— {I)  Changes  the  formula  for  the  FY  1988  and 
1989  indirect  medical  education  adjustment  to: 

1.56  X  (d  -f  r)  *o«  -1) 

effective  for  discharges  on  or  after  January  1,  1988,  and  provides 
that  this  formula  shall  remain  in  effect  through  FY  1990.  The 
change  reduces  the  adjustment  to  appropriately  6.3  percent  for 
each  0.1  in  the  ratio  of  interns  and  residents  to  beds. 
For  FY  1991  and  later  years,  changes  the  formula  to: 

1.7  X  ((1  +  rV^o*^  -1) 

The  change  reduces  the  adjustment  to  approximately  6.9  percent 
for  each  0.1  in  the  ratio  of  interns  and  residents  to  beds.  Conform- 
ing amendments  clarify  that  the  formula  chainges  are  to  be  taken 
into  account  in  determining  payments. 

(2)  No  provision. 

(3)  Extends  the  disproportionate  share  adjustment  to  October  1, 
1990. 

(e)  Update  for  PPS-Exempt  Hospitals. — Provides  for  annual  in- 
creases in  target  amounts  separate  from  the  rate  increases  provid- 
ed for  PPS  hospitals.  Sets  the  increase  for  cost  reporting  periods  be- 
ginning in  FY  1988,  excluding  the  first  51  days  of  such  periods,  at 
2.7  percent.  For  FY  1989  and  FY  1990,  sets  the  increase  equal  to 
the  projected  increase  in  the  market  basket.  For  FY  1991  £ind  sub- 
sequent years,  the  Secretary  is  authorized  to  establish  the  increase. 
The  Secretary  retains  the  authority  to  vary  the  rates  of  increase 
among  types  of  exempt  hospitals  and  units. 

(f)  Wage  Index  Survey. — Requires  the  Secretary  to  re-compute  the 
wage  indices  not  later  than  October  1,  1989,  and  at  least  every  36 
months  thereafter.  The  indices  are  to  be  based  on  a  survey,  updat- 
ed as  appropriate  of  wages  and  wage-related  costs  for  PPS  hospital. 
To  the  extent  the  Secretary  deems  feasible,  the  survey  is  to  meas- 
ure earnings  and  paid  hours  of  employment  by  occupational  catego- 
ry and  exclude  data  on  wages  and  wage-related  costs  incurred  in 
furnishing  skilled  nursing  facility  services.  See  also  item  2(e). 

(g)  ProPAC  report  on  Study  of  Separate  DRG  Rates  for  Urban  and 
Rural  Hospitals. — Requires  that  FroPAC  evaluate  the  study  con- 
ducted by  the  Secretary  and  report  its  conclusions  and  recommen- 
dations to  Congress  no  later  than  March  1,  1988. 

(h)  Clinic  Hospital  Wage  Indices. — Revises  the  method  of  calcu- 
lating the  wage  index  for  the  purpose  of  adjusting  payments  after 
December,  1986,  to  a  hospital  which  has  been  allowed  to  continue 
permitting  billing  by  related  organizations.  The  Secretary  would  be 
required  to  include  wage  costs  for  employees  of  the  related  organi- 
zations who  are  directly  involved  in  the  delivery  or  administration 
of  the  care  furnished  by  the  related  organization  to  the  hospital's 
inpatients.  Wage  costs  do  not  include  costs  of  overhead  or  home 
office  administrative  salaries  or  costs  incurred  outside  the  hospi- 
tal's Standard  Metropolitan  Statistical  Area. 

Effective  dates. — (a-b)  Applies  to  discharges  on  or  after  January 
1,  1988.  (d)  The  provision  relating  to  the  indirect  medical  education 
adjustment  applies  to  discharges  on  or  after  January  1,  1988.  The 
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provision  on  disproportionate  share  adjustments  is  effective  on  en- 
actment, (e)  Applies  to  cost  reporting  periods  beginning  in  FY  1988, 
excluding  the  first  51  days  of  such  periods,  (f),  (g),  and  (h)  Enact- 
ment. 

Conference  agreement: 

(aHh)  Basic  Update  Factor  for  PPS  Hospitals;  Adjustment  for 
Hospitals  in  Large  Urban  Areas  or  in  Rural  Areas. — The  confer- 
ence agreement  includes  the  House  provisions,  with  amendments. 
The  update  factor  for  FY  1988  is  set  at  1.5  percent  for  hospitals  in 
large  urban  areas,  at  1.0  percent  for  hospitals  in  other  urban  areas, 
and  at  3.0  percent  for  hospitals  in  rural  areas.  For  FY  1989,  the 
update  is  the  market  basket  percentage  increase  less  2.0  percent- 
age points  for  large  urban  areas,  less  2.5  percentage  points  for 
other  urban  areas,  and  less  1.5  percentage  points  for  rural  areas. 
For  FY  1990  and  subsequent  years,  the  update  factor  for  all  areas 
is  set  equal  to  the  market  basket  percentage  increase. 

The  agreement  establishes  regional  floors  for  the  standardized 
amounts,  effective  for  discharges  occurring  on  or  sdter  April  1, 
1988,  and  before  September  30,  1990.  The  regional  floor  for  a  region 
is  set  equal  to  the  higher  of  the  national  standardized  amount,  or 
the  sum  of  85  percent  of  the  national  standardized  amount  and  15 
percent  of  the  regional  standardized  amount. 

(c)  Adjustment  for  Non-Labor  Costs. — The  conference  agreement 
substitutes  the  following  for  the  House  provision.  The  Prospective 
Payment  Assessment  Commission  is  required  to  conduct  a  study  of 
hospital  nonlabor  costs  and  input  prices;  the  study  is  to  be  complet- 
ed by  October  1,  1989.  The  agreement  does  not  include  provisions 
relating  to  the  use  of  a  non-wage  index  in  the  computation  of  DRG 
payment  rates  or  requiring  a  report  by  the  Secretary  on  non-wage 
price  factors. 

(d)  Disproportionate  Share  Adjustment  and  Indirect  Medical  Edu- 
cation Payments. — The  conference  agreement  includes  the  House 
provision,  with  amendments.  The  provision  is  effective  for  dis- 
charges occurring  on  or  after  October  1,  1988.  The  indirect  medical 
education  adjustment  is  reduced  to  approximately  7.7  percent  for 
each  0.1  in  the  ratio  of  interns  and  residents  to  beds.  The  dispro- 
portionate share  adjustment  is  increased  to  25  percent  for  hospitals 
meeting  the  State  and  local  indigent  care  revenue  test. 

The  conferees  are  concerned  that  the  Secretary  has  not  proceed- 
ed expeditiously  to  implement  the  disproportionate  share  adjust- 
ment for  hospitals  which  receive  more  than  thirty  percent  of  net 
patient  revenues  from  State  and  local  governmental  sources.  The 
conferees  wish  to  reaffirm  their  expectation  that  the  Secretary  will 
proceed  to  implement  this  adjustment  without  delay. 

The  conference  agreement  also  provides  the  Secretary  with  the 
authority  to  make  disproportionate  share  payments,  under  certain 
circumstances,  on  behsdf  of  an  inpatient  facility  of  a  multi-facility 
provider  where  the  individual  facility  qualifies  for  disproportionate 
share  payments  but  the  provider  as  a  whole  does  not  qualify  for 
such  payments.  In  order  to  qualify,  the  provider's  inpatient  facili- 
ties must  be  physically  separate,  the  facility  in  question  must  pro- 
vide the  Secretary  with  information  documenting  its  Medicare  dis- 
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charges  and  the  provider's  Medicare  allowable  inpatient  costs  must 
exceed  its  Medicare  pa)Tnents  for  inpatient  care. 

The  conferees  intend  that  the  Secretary  will  make  a  determina- 
tion of  the  facility's  disproportionate  share  pa3mient  percentage, 
separate  from  the  provider  as  a  whole,  when  the  provider  submits 
the  necessary  data,  and  that  the  Secretary  will  make  disproportion- 
ate share  pa5Tnents  on  behalf  of  inpatient  facilities  which  meet  the 
disproportionate  share  criteria  and  the  other  criteria  specified  in 
this  provision. 

(e)  Update  for  PPS-Exempt  Hospitals. — The  conference  agreement 
includes  the  Senate  amendment. 

(P  Wage  Index  Survey. — The  conference  agreement  includes  the 
Senate  amendment.  The  conferees  intend  that  the  Secretary  imple- 
ment any  update  of  the  wage  index  in  a  budget  neutral  manner. 

(g)  ProPAC  Report  on  Study  of  Separate  DRG  Rates  for  Urban 
and  Rural  Hospitals. — The  conference  agreement  includes  the 
Senate  amendment  with  a  modification  to  provide  that  ProPAC 
also  study  the  desirability  of  maintaining  separate  rates  for  large 
urban  and  other  urban  hospitals. 

(h)  Clinic  Hospital  Wage  Indices. — The  conference  agreement  in- 
cludes the  Senate  amendment,  with  a  modification  to  provide  that 
the  changes  in  wage  index  methodology  will  take  effect  October  1, 
1988 

2.  Rural  Hospitals  (Section  9202  of  House  bill;  Sections  4081  (b), 
(g),  (o),  (p),  4082  and  4083  of  Senate  amendment. 

Present  law 

(a)  Revision  of  Standards  for  Including  a  Rural  County  in  an 
Urban  Area. — Hospitals  located  in  a  county  which  is  outside  the 
boundaries  of  a  Metropolitan  Statistical  Area  (MSA)  as  defined  by 
the  Office  of  Management  and  Budget  (0MB)  are  deemed  to  be  in  a 
rural  area.  (One  standard  used  by  0MB  in  establishing  whether  a 
county  is  within  an  urban  area  is  the  proportion  of  the  county's 
workers  commuting  to  the  central  county  of  the  area.)  The  Secre- 
tary has  used  a  general  exception  authority  to  reclassify  some 
rural  counties  as  urban  by  regulation. 

(b)  Expansion  of  Swing-Bed  Program. — Under  certain  conditions, 
rural  hospitals  with  fewer  than  50  beds  may  enter  into  an  agree- 
ment with  the  Secretary  under  which  beds  are  used  both  for  inpa- 
tient care  and,  with  reduced  compensation,  for  extended  care 
equivalent  to  that  furnished  by  skilled  nursing  facilities  (SNFs). 

(c)  Clarification  of  Sole  Community  Provider  Status. — Hospitals 
meeting  certain  criteria  may  apply  for  "sole  community  hospital" 
status.  The  Secretary  is  required  to  provide  a  payment  adjustment 
to  cover  the  fixed  costs  of  a  sole  community  hospital  with  a  de- 
crease during  a  year  of  5  percent  or  more  in  total  inpatient  case 
load  due  to  circumstances  beyond  its  control.  This  provision  applies 
to  cost  reporting  periods  beginning  befor  October  1,  1988.  PPS  pay- 
ments to  sole  community  hospitals  are  based  on  a  blend  of  25  per- 
cent of  a  hospital-specific  rate  and  75  percent  of  the  Federal  region- 
al rate. 

(d)  Medicare  Classification  of  Rural  Referral  Centers. — Rural  hos- 
pitals which  have  500  or  more  beds,  or  which  meet  certain  criteria 
regarding  referral  patterns  and  distance  travelled  by  Medicare  pa- 
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tients  that  receive  inpatient  care,  are  classified  as  rural  referral 
centers.  Other  rural  hospitals  qualify  for  designation  as  rural  refer- 
ral centers  if  they:  (1)  have  a  case  mix  index  at  least  equal  to  the 
lesser  of  the  median  case  mix  index  value  for  all  PPS  hospitals  lo- 
cated in  urban  areas  (the  national  median)  or  the  median  index  for 
all  nonteaching  hospitals  located  in  urban  areas  in  the  same  region 
(the  regional  median);  (2)  have  total  annual  inpatient  discharges 
equal  to  or  greater  than  the  lower  of  5,000  or  the  median  number 
of  discharges  for  all  urban  hospitals  located  in  the  same  region; 
and  (3)  meet  at  least  one  of  three  additional  criteria  regarding  the 
specialty  status  of  the  medical  staff,  travel  distances  of  Medicare 
patients  or  volume  of  referrals.  Rural  osteopathic  hospitals  must 
meet  the  same  criteria  except  that  the  minimum  number  of  annual 
discharges  must  be  at  least  3,000.  By  regulation,  rural  referral  cen- 
ters are  reimbursed  according  to  the  Federal  urban  payment 
amount  adjusted  by  the  applicable  rural  wage  index.  OBRA  provid- 
ed that  certain  hospitals  classified  as  rural  referral  centers  on  Oc- 
tober 21,  1986,  would  retain  this  status  through  cost  reporting  peri- 
ods beginning  before  October  1,  1989. 

(e)  Improving  the  Definition  of  Hospital  Labor  Market  Areas. — 
Hospitals  located  in  a  county  which  is  outside  the  boundaries  of  a 
Metropolitan  Statistical  Area  as  defined  by  the  Office  of  Manage- 
ment and  Budget  (OBM)  are  deemed  to  be  in  a  rural  area.  The  Sec- 
retary has  used  a  general  exception  authority  to  reclassify  some 
rural  counties  as  urban  by  regulation. 

(f)  Demonstration  Projects  to  Maintain  Access  to  Isolated  and  Fi- 
nancially Distressed  Rural  Sole  Community  Hospitals. — No  provi- 
sion. 

(g)  Grant  Program  for  Rural  Health  Care  Transition. — No  provi- 
sion. 

(h)  Office  of  Rural  Health  Policy. — No  provision. 

(i)  Set  Aside  for  Experiments  and  Demonstration  Projects  Relat- 
ing to  Rural  Health  Care  Issues. — Various  provisions  of  the  Social 
Security  Act,  including  section  1875,  section  402  of  the  Social  Secu- 
rity Amendments  of  1967  and  section  222  of  the  Social  Security 
Amendments  of  1972,  authorize  the  Secretary  to  conduct  experi- 
ments and  demonstrations  regarding  the  operation  or  administra- 
tion of  the  Medicare  and  Medicaid  programs,  or  related  issues  such 
as  coverage  or  reimbursement  policy. 

House  bill 

(a)  Revision  of  Standards  for  Including  a  Rural  County  in  an 
Urban  Area. — (1)  Provides  that  a  hospital  in  a  rural  county  adja- 
cent to  one  or  more  urban  areas  shall  be  treated  as  being  in  the 
urban  area  to  which  the  greatest  number  of  workers  in  the  county 
commute,  if  the  county  meets  the  following  conditions:  (a)  it  would 
be  considered  an  urban  county  except  for  failure  to  meet  current 
standards  relating  to  commuting;  (b)  at  least  15  percent  of  the  em- 
ployed persons  in  the  county  commute  to  the  centred  county  of  any 
adjacent  urban  area,  or  the  total  number  of  persons  commuting  in 
either  direction  between  the  rural  county  and  any  adjacent  urban 
area  (the  sum  of  the  number  of  county  resident  commuting  to  any 
central  county  plus  the  number  of  persons  commuting  into  the 
rural  county  from  any  uraban  area)  is  at  least  equal  to  20  percent 
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of  the  employed  persons  in  the  rural  county;  and  (c)  the  average 
hospital  wage  level  in  the  county  is  at  least  equal  to  the  average 
wage  level  for  rural  hospitals  in  the  State  and  at  least  equal  to  85 
percent  of  the  average  hospital  wage  level  in  the  urban  area  to 
which  the  greatest  number  of  the  county's  workers  commute. 

(2)  Requires  the  Secretary  to  recompute  the  basic  PPS  pa)rment 
rates  for  discharges  occurring  during  FY  1988  to  ensure  that  the 
reclassification  of  counties  is  budget  neutral. 

(3)  Provides  that  Watertown  Memorial  Hospital  in  Watertown, 
Wisconsin  is  deemed  to  be  located  in  Jefferson  County,  Wisconsin 
for  PPS  purposes. 

(b)  Expansion  of  Swing-Bed  Program. — Provides  that  rural  hospi- 
tals with  fewer  than  100  beds  may  participate  in  the  swing-bed  pro- 
gram. Payment  for  extended  care  services  furnished  by  hospitals 
with  50-99  beds  is  subject  to  additional  conditions.  First,  if  there  is 
an  available  SNF  bed  in  the  geographic  area,  the  extended  care  pa- 
tient must  be  transferred  within  5  week-days,  unless  the  patient's 
physician  certifies  that  transfer  is  not  medically  appropriate;  the 
Secretary  is  to  provide  by  regulation  for  notice  by  SNFs  to  hospi- 
tals of  the  availability  of  beds.  Second,  pajnnent  is  prohibited  for 
days  of  Medicare-covered  extended  care  at  the  hospital  during  a 
cost  reporting  period  which  exceed  15  percent  of  the  product  of  the 
number  of  days  in  the  period  and  the  average  number  of  licensed 
beds  at  the  hospital. 

Requires  the  Secretary  to  report,  no  later  than  February  1,  1989, 
on  the  proportion  of  swing-bed  admissions  approved  or  denied  by 
p>eer  review  organizations  (PROs)  and  on  ways  of  encouraging  par- 
ticipation in  the  swing-bed  program  by  hospitals  with  low  occupan- 
cy rates  in  areas  with  a  nursing  home  bed  shortage. 

(c)  Clarification  of  Sole  Community  Provider  Status. — Provides 
that  hospitals  meeting  the  criteria  for  sole  community  hospital 
status  may  receive  a  payment  adjustment  without  assuming  the 
status  of  a  sole  community  hospital.  Extends  the  volume  adjust- 
ment provision  through  cost  reporting  periods  beginning  before  Oc- 
tober 1,  1990.  Requires  the  Secretary  to  issue  clarifying  instruc- 
tions relating  to  implementation  of  the  volume  adjustment  no  later 
than  October  1,  1987.  Requires  ProPAC  to  report  to  Congress  by 
March  1,  1988,  on  the  appropriateness  of  the  criteria  used  in  desig- 
nating hospitals  as  sole  community  hospitals. 

(dj  Medicare  Classification  of  Rural  Referral  Centers. — Classifies 
rural  hospitals  which  have  275  or  more  beds  as  rural  referral  cen- 
ters. Requires  the  Secretary  to  adjust  the  PPS  pa)mient  rates  for 
rural  hospitals  for  discharges  occurring  on  or  after  November  20, 
1987  and  before  October  1,  1988  to  ensure  that  this  provision  is 
budget  neutral.  Requires  the  Secretary  to  study  and  report  to  the 
Congress  no  later  than  March  1,  1989,  on  the  extent  of  rural  refer- 
ral centers  Medicare  inpatient  profits  and  losses  and  the  appropri- 
ateness of  paying  the  centers  at  a  rate  other  than  the  rate  paid  to 
urban  hospitals  outside  large  urban  areas.  Also  requires  the  Secre- 
tary to  recommend  criteria  to  be  used  in  designating  rural  referral 
centers  for  cost  reporting  periods  beginning  on  or  after  October  1, 
1989. 

(e)  Improving  the  Definition  of  Hospital  Labor  Market  Areas. — 
Provides  that  a  hospital  in  a  rural  county  immediately  adjacent  to 
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an  urban  area  may  apply  to  have  its  payment  rates  determined 
using  the  wage  index  adjustment  for  that  urban  area  if  it  can  show 
that  its  labor-related  costs,  adjusted  for  occupational  mix,  are  at 
least  equal  to  the  25th  percentile  of  such  costs  in  the  urban  area, 
or  the  median  of  such  costs  in  the  case  of  an  urban  area  with  fewer 
than  four  hospitals.  Applies  for  discharges  occurring  on  or  after 
November  20,  1987  and  before  October  1,  1990.  Requires  the  Secre- 
tary to  adjust  the  payment  rates  under  PPS  in  the  following  year 
to  insure  that  the  provision  is  budget-neutral. 

Requires  the  Secretary  to  report  to  Congress,  no  later  than  Sep- 
tember 30,  1989,  on  an  analysis  of  variation  in  wage  levels  within 
and  among  the  areas  used  as  the  basis  for  the  area  wage  level  ad- 
justment, including  the  effects  of  variation  in  occupational  mix  and 
fringe  benefits. 

For  discharges  occurring  on  after  October  1,  1989,  requires  the 
Secretary  to  replace  the  current  system  of  urban  and  Statewide 
rural  labor  market  areas  with  new  area  definitions  based  on  the 
findings  of  the  required  analysis  and  taking  into  account  similari- 
ties in  labor  costs  for  similar  skill  mixes.  (See  also  item  1(f)  above.) 

(f)  Demonstration  Projects  to  Maintain  Access  to  Isolated  and  Fi- 
nancially Distresed  Rural  Sole  Community  Hospitals. — Requires 
the  Secretary  to  conduct,  in  geographically  diverse  areas,  3-year 
demonstration  projects  to  determine  appropriate  methods  of 
strengthening  the  financial  and  managerial  ability  of  isolated  and 
financially  distressed  rural  hospitals  to  provide  high  quality  care. 
Methods  could  include  cooperative  arrangements  with  other  provid- 
ers, diversification,  physician  recruitment,  and  improved  manage- 
ment systems.  Hospitals  eligible  to  participate  woiild  be  Medicare- 
participating  rural  hospitals  which  are  certified  as  sole  community 
hospitals,  which  have  an  average  occupancy  rate  of  less  than  50 
percent,  and  the  closure  of  which  would  result  in  a  significant  loss 
of  beneficiary  access  to  necessary  services.  The  Secretary  is  author- 
ized to  waive  Medicare  requirements  as  necessary  and  to  spend  up 
to  $5  million  from  the  Hospital  Insurance  trust  fund  in  each  of 
fiscal  years  1988,  1989,  and  1990  to  conduct  the  projects. 

Requires  the  Secretary  to  evaluate  the  demonstration  projects 
and  to  report  to  the  House  Ways  and  Means  and  Senate  Finance 
Committees.  A  preliminary  report  on  the  providers  selected  is  due 
18  months  after  enactment.  A  final  report,  with  recommendations 
for  legislation,  is  due  upon  completion  of  the  demonstrations. 

(g)  Grant  Program  for  Rural  Health  Care  Transition. — No  provi- 
sion. 

(h)  Office  of  Rural  Health  Policy. — No  provision. 

(ij  Set  Aside  for  Experiments  and  Demonstration  Projects  Relat- 
ing to  Rural  Health  Care  Issues. — No  provision. 

Effective  date. — (a)  Applies  for  discharges  occurring  on  or  after 
November  20,  1987.  ft))  Applies  to  swing-bed  agreements  entered 
into  after  September  30,  1987.  The  volume  adjustment  provision  of 
(c)  is  effective  for  reporting  periods  beginning  on  or  after  the  date 
of  enactment,  (d)  Applies  for  discharges  occurring  on  or  after  No- 
vember 20,  1987. 
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Senate  amendment 

(a)  Revision  of  Standards  for  Including  a  Rural  County  in  an 
Urban  Area. — (1)  Similar  provision,  except  that  certain  residents  of 
adjacent  urban  areas  who  commute  to  the  rural  county  are  not 
counted  in  the  total  number  of  persons  commuting  in  either  direc- 
tion between  the  rural  county  and  any  adjacent  urban  area.  Also 
the  wage-related  criteria  in  the  House  bill  are  not  included.  The 
total  number  of  persons  commuting  is  determined  as  the  sum  of 
the  number  of  county  residents  who  commute  for  employment  to 
the  centred  county  or  counties  of  any  adjacent  urban  area,  plus  the 
number  of  persons  who  commute  into  the  rural  county  from  the 
central  county  of  counties  of  any  adjacent  urban  area.  Thus,  in  de- 
termining if  the  total  number  of  persons  commuting  in  either  di- 
rection is  at  least  equsJ  to  20  percent  of  the  employed  population  of 
the  rural  county,  persons  who  commute  into  the  rural  county  from 
any  adjacent  urban  area  but  not  from  the  central  county  or  coun- 
ties of  the  area  are  excluded. 

(2)  Similar  provision,  except  that  the  Secretary  is  required  to 
adjust  the  payment  rates  for  urban  hospitals  only  to  ensure  that 
any  reclassification  of  counties  is  budget  neutral.  Also,  for  purposes 
of  calculating  the  area  hospital  wage  index,  counties  which  qualify 
as  urban  counties  under  this  provision  are  treated  as  rural  coun- 
ties. 

(3)  Identical  provision. 

(b)  Expansion  of  Swing-bed  Program. — No  provision. 

(c)  Clarification  of  Sole  Community  Provider  Status. — Similar 
provision,  except  that  the  Secretary  is  required  to  issue  instruc- 
tions to  fiscal  intermediaries  clarifying  criteria  and  application  pro- 
cedures for  hospitals  seeking  a  volume  adjustment,  within  120  days 
after  the  date  of  enactment.  Also  does  not  require  ProPac  to  report 
to  Congress  regarding  the  criteria  used  to  designate  sole  communi- 
ty hospitals.  Additional  payments  to  hospitals  that  qualify  for 
volume  adjustments  under  this  provision,  but  are  not  sole  commu- 
nity hospitals,  are  capped  at  $10  million  in  FY  1988  and  $12  mil- 
lion in  FY  1989. 

(d)  Medicare  Classification  of  Rural  Referral  Centers. — Classifies 
rurla  hospitals  which  have  275  or  more  beds  as  rural  referral  cen- 
ters. Also  creates  a  new  class  of  rural  referral  centers,  any  hospital 
which:  (1)  has  a  case  mix  index  equal  to  or  greater  than  both  the 
medisin  case  mix  index  for  all  urban  nonteaching  hospitals  in  the 
nation  and  the  median  case  mix  index  for  all  urban  nonteaching 
hospitals  located  in  the  same  region;  (2)  has  3,000  or  more  dis- 
charges annually;  and  (3)  meet  other  criteria  specified  by  the  Secre- 
tary. Requires  the  Secretary  to  implement  these  amendments  in  a 
budget  neutral  manner.  These  amendments  are  effective  for  dis- 
charges occurring  on  or  after  January  1,  1988,  in  the  case  of  any 
hospital  whose  application  for  referral  center  status  is  approved,  if 
the  application  was  submitted  before  April  1,  1988. 

(e)  Improving  the  Definition  of  Hospital  Labor  Market  Areas. — No 
provision. 

(f)  Demonstration  Projects  to  Maintain  Access  to  Isolated  and  Fi- 
nancially Distressed  Rural  Sole  Community  Hospitals.'—No  provi- 
sion. 
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(g)  Grant  Program  for  Rural  Health  Care  Transition, — Requires 
the  Secretary  to  establish  a  program  of  grants  to  small  rural  hospi- 
tals to  modify  the  type  or  extent  of  the  service  they  provide  in 
order  to  respond  to  various  changes  in  their  circumstances  (such  as 
changes  in  clinical  practice  patterns  or  service  populations  or 
changes  in  the  demand  for  impatient  or  ambulatory  care,  etc.). 

Non-Federed  government-owned  and  private  not-for-profit  hospi- 
tals which  are  located  in  rural  areas,  have  less  than  100  beds  and 
provide  patient  services  for  a  variety  of  medical  conditions,  are  eli- 
gible to  submit  a  grant  application  to  the  Grovemor  of  their  state. 
Within  30  days  of  receipt,  the  Governor,  or  his  agent,  must  forward 
the  application  to  the  Secretary  with  any  comments  deemed  appro- 
priate. 

Requires  the  Secretary  to  make  awards  based  on:  the  Grovernor's 
comments;  impact  on  expenditures  under  Part  A  of  Medicare  and 
access  to  care  for  Medicare  beneficiaries;  the  applicant's  under- 
standing of  its  local  msu-ket  and  current  unmet  needs  of  the  elderly 
or  disabled;  and  coordination  with  other  providers  and  conmiunity 
leaders. 

Limits  grant  awards  to  a  maximum  of  $50,000  per  year  over  a 
two-year  period.  Permits  grant  funds  to  be  used  for  any  expenses  of 
the  project  applied  for,  except  that  not  more  than  one  third  of  any 
grant  may  be  spent  for  capital-related  costs,  and  no  grant  funds 
may  be  used  to  retire  debt  from  capital  expenditures  which  precede 
the  grant  project.  Exempts  capital  expenditures  undertaken  to  im- 
plement an  approved  project  from  the  provisions  of  section  1122. 

Requires  the  grantee  to  furnish  such  information  as  the  Secre- 
tary may  require  to  evaluate  the  project.  Requires  the  Secretary  to 
report  to  the  Congress  at  least  every  six  months  regarding  the 
status  and  performance  of  the  program,  including  comments  and 
recommendations  of  private  and  public  entities  with  £ui  interest  in 
rural  health  care.  Also  requires  the  Secretary  to  submit  a  final 
report  within  180  days  after  all  projects  are  completed. 

Authorizes  appropriations  from  the  Federal  Hospital  Insurance 
Trust  Fund  of  $15  million  per  year  in  FY  1989  and  FY  1990. 

(h)  Office  of  Rural  Health  Policy. — Require  the  Secretary  of 
Health  and  Human  Services  to  establish  in  HHS  an  Office  of  Rural 
Health  Policy  to  advise  the  Secretary  regarding  the  effects  of  cur- 
rent and  proposed  policies  under  Medicare  and  Medicaid  on  the  fi- 
nancial viability  of  small  rural  hospitals  to  attract  and  retain  phy- 
sicians and  other  health  profesionals,  and  on  access  to,  and  quality 
of  health  care  in  rural  areas.  Requires  the  Director  of  this  office  to 
oversee  compliance  with  section  1102(b)  relating  to  rulemaking  and 
publication  of  rules)  and  with  requirements  elsewhere  in  this  bill 
(see  item  9(j)),  regarding  publication  of  an  impact  analysis  of  any 
proposed  or  final  regulation  which  is  expected  to  have  a  significsint 
impact  on  small  rural  hospitals.  Also  requires  the  Director  to:  (1) 
establish  and  maintain  a  clearinghouse  for  collection  and  dissemi- 
nation of  information  regarding  issues,  research  findings  and  inno- 
vations in  the  delivery  of  care  in  rural  areas;  (2)  coordinate  Depart- 
ment activities  related  to  rural  health  care,  and  (3)  provide  infor- 
mation to  the  Secretary  and  others  regarding  the  related  activities 
of  other  federal  agencies. 
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(i)  Set  Aside  for  Experiments  and  Demonstration  Projects  Relat- 
ing to  Rural  Health  Care  Issues. — Requires  the  Secretary,  begin- 
ning with  fiscal  year  1989,  to  allocate  not  less  than  ten  percent  of 
the  total  spending  on  experiments  £uid  demonstrations  authorized 
by  section  402  of  the  Social  Security  Amendments  of  1967  or  by  the 
Social  Security  Amendments  of  1972,  to  experiments  and  demon- 
stration projects  relating  substantially  to  rural  health  care  issues. 
Such  projects  may  address  issues  such  as  the  impact  of  the  PPS  on 
the  financial  viability  of  small  rural  hospitals,  the  effect  of  Medi- 
care payment  policies  on  the  ability  of  rural  areas  and  rural  hospi- 
tals to  attract  and  retain  physicians  and  other  professionals,  the 
appropriateness  of  Medicare  conditions  of  participation  for  small 
rural  hospitals  and  the  impact  of  Medicare  policies  on  access  to 
and  quality  of,  health  care  in  rural  areas. 

Requires  the  Secretary  to  develop  and  report  annually  to  the 
Congress  (as  part  of  the  Secretary's  annual  report  on  the  operation 
of  the  Medicare  program)  an  agenda  of  experiments  and  demon- 
stration projects  relating  to  rural  health  care  issues  that  are  in 
progress  or  proposed,  and  the  amounts  obligated  and  actually  spent 
on  such  projects  in  the  current  and  most  recent  fiscal  years. 

Effective  date. — The  amendment  made  by  the  first  part  of  (a)  ap- 
plies for  discharges  occurring  on  or  after  January  1,  1988;  the  other 
provisions  of  (a)  are  effective  on  enactment.  The  volume  adjust- 
ment provision  of  (c)  is  effective  for  reporting  periods  beginning  on 
or  after  October  1,  1987.  (d)  Applies  for  discharges  occurring  on  or 
after  January  1,  1988.  The  provisions  of  (g),  Oi),  and  (i)  are  effective 
on  enactment. 

Confemece  agreement 

Part  A,  Item  2 

(a)  Revision  of  Standards  for  Including  a  Rural  County  in  an 
Urban  Area. — The  conference  agreement  includes  the  Senate 
amendment  with  modifications.  The  community  criteria  in  the 
House  provision  are  included.  A  hospital  located  in  a  rural  county 
which  meets  the  commuting  criteria  in  this  provision  is  treated  as 
being  in  the  appropriate  adjacent  urban  area  for  discharges  occur- 
ring on  or  after  October  1,  1988.  The  Secretary  is  required  to  adjust 
the  payment  rates,  for  urban  hospitals  only,  to  assure  that  any  re- 
classification of  hospitals  from  rural  to  urban  is  budget  neutral. 

The  conferees  intend  that  the  effect  of  this  provision  shall  be 
limited  to  the  treatment,  for  pajmient  purposes,  of  the  hospitals  lo- 
cated in  qualifying  rural  counties;  the  boundaries  and  population 
size  of  the  adjacent  urban  area  shall  not  be  altered. 

(b)  Expansion  of  Swing-Bed  Program. — The  conference  agreement 
includes  the  House  provision. 

(c)  Clarification  of  Sole  Community  Provider  Status. — The  confer- 
ence agreement  includes  the  Senate  amendment  with  modifica- 
tions. Additional  pajnnents  to  hospitals  that  qualify  for  a  volume 
adjustment  under  this  provision,  but  are  not  designated  sole  com- 
munity hospitals,  are  capped  at  $5  million  in  FY  1988  and  $10  mil- 
lion in  FY  1989.  The  explicit  requirement  that  the  Secretary  issue 
instractions  to  the  fiscal  intermediaries  clarifying  the  criteria  and 
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application  procedures  for  hospitals  seeking  a  volume  adyustment, 
is  not  included. 

(d)  Medicare  Classification  of  Rural  Referral  Centers, — The  con- 
ference agreement  includes  the  House  provision,  effective  for  dis- 
charges occurring  on  or  after  April  1,  1988. 

(e)  Improving  the  Definition  of  Hospital  Labor  Market  Areas. — 
The  conference  ajgreement  does  not  include  the  House  provision. 

(f)  Demonstration  Projects  to  Maintain  Access  to  Isolated  and  Fi- 
nancially Distressed  Rural  Sole  Community  Hospitals. — The  confer- 
ence agreement  does  not  include  the  House  provision. 

(g)  Grant  Program  for  Rural  Health  Care  Transition. — The  con- 
ference agreement  includes  the  Senate  amendment  with  modifica- 
tions. The  statement  of  the  purpose  of  the  program  is  amended. 
Grants  are  intended  to  support  projects  designed  to  demonstrate 
appropriate  methods  of  strengthening  the  financial  and  managerial 
ability  of  isolated  and  financially  distressed  rural  hospitals  to  pro- 
vide high  quality  care.  Such  methods  could  include  cooperative  ar- 
rangements with  other  providers,  diversification,  physician  recruit- 
ment, and  improved  management  systems.  Eligibility  for  grants  is 
restricted  to  private  not-for-profit  hospitals  which  meet  the  other 
criteria  included  in  the  Senate  amendment.  The  exemption,  from 
the  provisions  of  section  1122,  of  capital  expenditures  undertaken 
to  implement  an  approved  project,  is  not  included. 

(h)  Office  of  Rural  Health  Policy. — The  conference  agreement  in- 
cludes the  Senate  amendment. 

(i)  Set  Aside  for  Experiments  and  Demonstration  Projects  Relat- 
ing to  Rural  Health  Care  Issues. — The  conference  agreement  in- 
cludes the  Senate  amendment  with  modifications.  The  Secretary  is 
required  to  set  aside  specified  portions  of  total  spending  for  experi- 
ments and  demonstrations  during  the  three-year  period  beginning 
with  FY  1988.  The  Secretary  is  required  to  sdlocate  at  least  an  ad- 
ditional ten  percent  of  the  total  spending  on  expriments  and  dem- 
onstrations to  projects  relating  substantially  to  health  care  issues 
of  inner-city  areas.  The  list  of  issues  such  projects  may  address  is 
modified  to  reference  both  inner-city  hospitals  and  inner-city  areas 
as  well  as  rural  hospitals  and  rural  areas.  The  requirement  that 
the  Secretary  report  to  the  Congress  annually  regarding  the 
agenda  of  projects  and  spending  related  to  rural  health  issues  is  ex- 
tended to  include  projects  and  spending  related  to  hefidth  issues  in 
inner-city  areas. 

3.  Payments  for  Capital-Related  Costs  (Section  9203  of  House  bill; 
Section  4003  of  Senate  amendment). 

Present  law 

(a)  Reductions  in  Payments  for  Capital. — Inpatient  hospital  cap- 
ital-related costs,  such  as  depreciation  and  interest,  are  excluded 
from  PPS  payments  and  are  reimbursed  on  a  reasonable  cost  basis. 
OBRA  required  the  Secretary  to  reduce  capital  payments  from 
amounts  otherwise  allowable  by  3.5  percent  in  FY  1987,  7  percent 
in  FY  1988,  and  10  percent  in  FY  1989.  P.L.  100-119  maintained 
the  payment  reduction  at  the  3.5  percent  level  through  November 
20,  1987. 

(b)  Prospective  Payment  for  Capital-Related  Costs. — (1)  The  Social 
Security  Amendments  of  1983  (P.L.  98-21)  required  the  Secretary, 
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beginning  in  FY  1987,  to  include  inpatient  capital-related  costs  in 
PPS  pajnnents.  The  Urgent  Supplemental  Appropriations  Act  of 
1986  (P.L.  99-349)  postponed  the  inclusion  of  capital  until  FY  1988. 
OBRA  gave  the  Secretary  the  discretion  to  postpone  inclusion  until 
a  subsequent  fiscal  year  of  his  choosing,  and  prohibited  him  from 
issuing  a  final  rule  relating  to  capital  prior  to  September  1,  1987. 
On  September  1,  the  Secretary  published  a  final  rule  providing  for 
phased  implementation  of  prospective  pajmient  of  capital-related 
costs.  P.L.  100-119  extended  the  prohibition  against  rulemaking 
through  November  20,  1987. 

(2)  P.L.  98-21  also  provided  that,  unless  Congress  enacted  legisla- 
tion relating  to  capital  payment  prior  to  October  1,  1986,  the  &cre- 
tary  could  make  no  payment  to  a  hospital  for  capital  costs  related 
to  expenditures  obligated  by  the  hospital  aifter  September  30,  1986, 
unless  the  expenditures  had  been  approved  by  a  State  planning 
agency  with  which  the  Secretary  had  entered  into  an  agreement 
for  the  review  of  proposed  capital  expenditures  pursuant  to  section 
1122(b)  of  the  Act.  P.L.  99-349  postponed  the  date  on  which  the 
State  review  requirement  would  go  into  effect  to  October  1,  1987. 
The  Secretary  has  contended  that  the  inclusion  in  OBRA  of  amend- 
ments related  to  capital  costs  constituted  the  legislation  needed  to 
nullify  the  requirement  for  1122(b)  State  review  agreements. 

(c)  ProPAC  Report  on  Adjustment  for  Hospital  Occupancy. — No 
provision. 

House  bill 

(a)  Reductions  in  Payments  for  Capital. — Provides  that  the  pay- 
ment reduction  percentage  for  portions  of  cost  reporting  periods  be- 
ginning after  November  20,  1987,  is  8.5  percent.  Extends  the  10 
percent  FY  1989  reduction  through  FY  1990. 

(b)  Prospective  Payment  for  Capital-Related  Costs. — (1)  Requires 
the  Secretary  to  establish  a  prospective  pajnnent  system  for  cap- 
ital-related costs  of  PPS  hospitals  for  cost  reporting  periods  begin- 
ning in  FY  1992,  and  removes  his  authority  in  FY  1992,  and  re- 
moves his  authority  to  establish  a  system  at  any  earlier  date. 

Requires  the  system  to  provide  for  payment  on  a  per  discharge 
basis  with  apporpriate  weighting  for  the  type  of  discharge.  Permits 
adjustments  for  hospital  occupancy  rate  and  for  variations  in  con- 
struction or  capital  costs  by  area  or  type  of  facility.  Permits  the 
Secretary  to  grant  exceptions  to  reflect  capital  obligations  or  for 
other  reasons. 

The  term  "capital-related  costs"  has  the  meaning  given  to  it  by 
the  Secretary  as  of  September  30,  1987. 

(2)  Deletes  the  requirement  for  1122(b)  agreements  with  State 
agencies.  Conforming  amendments  delete  other  requirements 
which  would  have  applied  only  to  a  prospective  pajonent  system  for 
capital  costs  implemented  prior  to  FY  1991. 

(c)  ProPAC  Report  on  Adjustment  for  Hospital  Occupancy. — Re- 
quires ProPAC  to  study  and  report  to  the  House  Ways  and  Means 
and  Senate  Finance  Committees,  no  later  than  May  1,  1988,  on  the 
suitability  and  feasibility  of  linking  Medicare  capital  payment  to 
hospital  occupancy  rates. 

Effective  Date. — (a)  Applies  to  portions  of  cost  reporting  periods 
occurring  after  November  20,  1987.  The  requirement  in  section  (b) 
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for  establishment  of  a  prospective  payment  system  for  capital  is  ef- 
fective October  1,  1987.  The  conforming  amendments  removing  pro- 
visions applicable  to  such  a  system  prior  to  FY  1991  are  effective 
for  cost  reporting  periods  beginning  on  or  after  October  1,  1987,  as 
is  the  removal  of  the  Secretary's  discretion  to  establish  prospective 
payment  for  capitfd  prior  to  FY  1992.  All  other  provisions  are  effec- 
tive on  enactment. 

Senate  amendment 

(a)  Reduction  in  Payments  for  Capital. — Sets  the  pa3rment  reduc- 
tion percentage  for  FY  1988  at  12  percent  and  establishes  a  12  per- 
cent reduction  for  FY  1989  and  a  10  percent  reduction  for  FY  1990. 
For  FY  1988,  the  reduction  applies  for  portions  of  cost  reporting  pe- 
riods or  discharges  occurring  during  FY  1988  after  January  1,  1988. 
The  reductions  for  FY  1989  and  1990  apply  to  portions  of  cost  re- 
porting periods  or  discharges  occurring  during  those  years. 

(h)  Prospective  Payment  for  Capital-Related  Costs.-^O)  Postpones 
until  FY  1992  the  Secretary's  authority  to  include  capital-related 
costs  in  PPS  payments. 

The  Secretary  is  prohibited  from  changing  the  definition  of  cap- 
ital-related costs  or  the  methodology  for  computing  pa3niient  for 
capital-related  costs  for  any  inpatient  hospital  services.  Any  regula- 
tion violating  this  rule  and  published  between  August  1,  1987,  and 
enactment  is  void,  and  such  a  regulation  would  not  be  recognized 
for  the  purposes  of  Gramm-Rudman.  The  rule  does  not  apply  to 
any  regulation  implementing  the  pa)rment  reduction  percentages 
for  capital-related  costs. 

(2)  No  provision. 

(c)  ProPAC  Report  on  Adjustment  for  Hospital  Occupancy. — No 
provision. 

Effective  Date. — The  change  in  payment  reduction  percentages  is 
effective  for  portions  of  cost  reporting  periods  or  discharges  occur- 
ring after  January  1,  1988. 

Conference  agreement 

(a)  Reduction  in  Payments  for  Capital. — The  conference  agree- 
ment includes  the  Senate  amendment,  with  modifications.  The  pay- 
ment reduction  is  increased  to  12  percent  for  FY  1988,  effective  for 
discharges  or  portions  of  cost  reporting  periods  occurring  on  or 
after  January  1,  1988.  For  discharges  or  portions  of  cost  reporting 
periods  occurring  in  FY  1989,  the  reduction  is  15  percent.  The  pay- 
ment reduction  for  FY  1990  is  eliminated. 

(b)  Prospective  Payment  for  Capital-Related  Costs. — The  confer- 
ence agreement  includes  the  House  provision. 

Under  the  agreement,  capital-related  costs  will  be  added  to  the 
Prospective  Payment  System  as  of  October  1,  1991. 

At  that  point,  hospitals  will  have  had  more  than  eight  years 
since  the  Congress  originally  indicated  its  intent  in  1983  to  reim- 
burse for  capital-related  costs  on  a  prospective  basis. 

(c)  ProPAC  Report  on  Adjustment  for  Hospital  Occupancy. — The 
conference  agreement  includes  the  House  provision. 

4.  Extension  of  Reductions  under  Sequester  Order  (Section  4014 
of  Senate  Amendment). 
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Present  law 

On  November  20,  1987,  the  President  issued  a  final  sequester 
order  pursuant  to  the  requirements  of  the  Balanced  Budget  and 
Emergency  Deficit  Control  Reaffirmation  Act  of  1987  (P.L.  100- 
119).  Under  the  terms  of  the  sequester  order.  Medicare  benefit  pay- 
ments for  services  rendered  on  or  after  November  21  and  before 
the  end  of  the  fiscal  year  are  reduced  by  2.324  percent,  to  yield  an 
aggregate  reduction  in  benefit  pajnnents  of  2  percent  over  the 
entire  fiscal  year. 

House  bill 

No  provision. 

Senate  amendment 

Provides  that  the  reductions  in  Medicare  pa3rment  amounts  re- 
quired by  the  final  sequester  order  shall  continue  to  be  effective  for 
all  services  through  December  31,  1987. 

Effective  date. — Enactment. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment,  with 
a  modification  to  provide  that  the  reductions  in  Medicare  payment 
amounts  required  by  the  sequester  order  shall  continue  to  be  effec- 
tive for  hospital  inpatient  services  through  March  31,  1988. 

5.  Reporting  Hospital  Information  (Section  9204  of  House  bill; 
and  Section  4001(d)  of  Senate  amendment) 

Present  law 

(a)  In  General — The  Medicare-Medicaid  Anti-Fraud  and  Abuse 
Amendments  of  1977  (P.L.  95-142)  required  the  Secretary  to  estab- 
lish within  one  year  of  enactment  uniform  reporting  requirements 
for  inpatient  hospitals  and  other  providers.  The  SocisJ  Security 
Amendments  of  1983  required  the  Secretary  to  maintain,  at  least 
until  September  30,  1988,  a  system  for  the  reporting  of  cost  infor- 
mation by  PPS  hospitals. 

(b)  Conformity  of  Hospital  Cost  Reporting  Periods. — Under  cur- 
rent practice,  the  cost  reporting  periods  used  for  hospitals  conform 
to  the  fiscal  years  used  in  hospitals'  internal  accounting  systems. 

(c)  Hospital  Cost  Data  Base. — No  provision. 

House  bill 

(a)  In  General. — Specifies  that  the  existing  reporting  system  is 
applicable  only  for  cost  reporting  periods  beginning  prior  to  Octo- 
ber 1,  1988,  and  establishes  new  specific  reporting  requirements  for 
fiscal  intermediaries  and  hospitals.  Specifies  minimum  service, 
cost,  revenue,  and  other  information  to  be  included  in  reports.  De- 
fines the  term  ''class"  of  payer  and  allows  the  Secretary  to  define 
the  terms  "bad  debt"  and  "charity  care." 

(1)  Quarterly  reporting  by  fiscal  intermediaries. — Requires  each 
fiscal  intermediary  to  compile  and  submit  a  quarterly  summary 
and  hospital-specific  report  within  45  days  after  the  end  of  each 
quarter.  Reports  are  to  be  based  on  information  received  from  hos- 
pitals during  the  previous  4  calendar  quarters.  Reports  are  to  be 
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provided  to  the  House  of  Ways  and  Means  and  Senate  Finance 
CJommittee,  the  Administrator  of  the  Health  Care  Financing  Ad- 
ministration, the  Congressional  Budget  Office,  and  the  Congression- 
al Research  Service. 

(2J  Annual  reporting  by  each  hospital. — Requires  each  hospital  to 
submit  its  annual  report  to  the  fiscal  intermediary  within  90  days 
after  the  end  of  the  hospital's  cost  reporting  period.  Reports  are  to 
include  a  financial  statement  and  other  information  necessary  to 
complete  the  report  to  be  filed  by  the  fiscal  intermediary.  In  the 
event  of  late  filing,  pa)rments  to  the  hospital  for  the  second  suc- 
ceeding quarter  are  to  be  reduced  by  5  percent.  Allows  multiple 
hospitals  under  the  joint  ownership  or  control  of  a  health  mainte- 
nance organization  or  similar  entity  to  file  consolidated  reports. 

Requires  the  Secretary  to  develop  a  system  for  annual  reporting 
which  is  compatible  with  the  needs  of  PPS  and  which  facilitates 
the  electronic  transmission  of  the  information  in  the  reports.  See 
item  5(c),  below. 

Requires  the  Secretary  to  publish  a  notice  of  proposed  rulemak- 
ing relating  to  annual  reports  no  later  than  June  30,  1988,  and  a 
final  rule  no  later  than  September  30,  1988.  Requires  hospitals 
which  receive  more  than  $10  million  in  Medicare  payments  during 
a  cost  reporting  period  beginning  in  FY  1991  or  a  subsequent  year 
(or  any  other  hospital,  at  the  Secretary's  discretion)  to  file  the 
annual  reports  electronically. 

(b)  Conformity  of  Hospital  Cost  Reporting  Periods. — Requires 
each  hospital,  other  than  one  owned  by  State  or  local  government, 
to  establish  a  cost  reporting  year  ending  on  March  31,  June  30, 
September  30,  or  December  31.  Permits  the  Secretary  to  make 
grants  of  up  to  $100,000  from  the  Hospital  Insurance  Trust  Fund  to 
assist  hospitals  in  changing  to  an  accounting  year  ending  on  Sep- 
tember 30. 

(c)  Hospital  Cost  Data  Base. — No  provision. 

Effective  date. — (a)  Applies  to  hospital  cost  reporting  periods  be- 
ginning on  or  Eifter  October  1,  1988;  (b)  applies  to  cost  reporting  pe- 
riods beginning  on  or  after  January  1,  1989. 

Senate  amendment 

(a)  In  General. — No  provision. 

(b)  Conformity  of  Hospital  Cost  Reporting  Periods. — No  provision. 

(c)  Hospital  Cost  Data  Base. — Requires  the  Secretary  to  develop 
two  data  bases  on  operating  costs  of  inpatient  hospitals,  one  for  a 
representative  sample  of  hospitals,  the  other  for  all  hospitals  par- 
ticipating in  Medicare. 

Provides  that  the  data  base  on  the  sample  of  hospitals  would  be 
for  use  by  Congress  and  the  Secretary  in  determining  annual  in- 
creases in  PPS  rates  and  target  amounts  for  PPS-exempt  hospitals, 
and  for  evaluating  other  payment  adjustments  and  legislative,  reg- 
ulatory, or  budgetary  changes.  In  selecting  the  sample,  the  Secre- 
tary is  to  choose  PPS  hospitals  with  cost  reporting  periods  begin- 
ning in  the  first  4  months  of  the  Federal  fiscal  year  and,  to  the 
extent  practicable,  provide  adequate  representation  of  small  rural 
hospitals,  sole  community  hospitals,  and  rural  referral  centers.  The 
Secretary  is  required  to  report  to  Congress  on  this  data  base  no 
later  than  October  1,  1988. 
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Provides  that  the  Secretary  is  to  develop  and  place  into  effect  the 
data  base  for  all  hospitals  no  later  than  June  1,  1989.  The  data 
base  would  be  updated  at  least  once  every  quarter  and  include  data 
for  the  12-month  pneriod  preceding  each  update.  Data  could  be 
drawn  from  preliminary  cost  reports,  so  long  as  the  Secretary 
made  available  an  update  analysis  of  the  differences  between  pre- 
liminary and  settled  cost  reports. 

Provides  that,  for  cost  reporting  periods  beginning  on  or  after  Oc- 
tober 1,  1989,  the  Secretary  is  required  to  place  into  effect  a  stand- 
ardized electronic  cost  reporting  format,  developed  in  consultation 
with  hospital  industry  representatives.  The  Secretary  could  delay 
or  waive  implementation  of  the  format  for  small  or  rural  hospitals, 
hospitals  with  a  small  percentage  of  Medicare  volume,  or  others  for 
whom  implementation  would  result  in  financial  hardship. 

Effective  date, — Enactment. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment  with 
modifications.  The  provision  regarding  the  development  of  a  data 
base  from  the  sample  of  all  PPS  hospitals  with  cost  reporting  peri- 
ods beginning  in  the  first  four  months  of  the  Federal  fiscal  year,  is 
not  included.  The  Secretary  is  required  to  conduct  a  demonstration 
project  on  hospital  reporting  in  two  states  for  a  three  year  period. 
Within  one  year  of  enactment,  the  Secretary  must  develop  a  re- 
porting format  to  collect  information  on  hospital  costs,  revenues 
and  charges,  similar  to  the  formats  used  in  the  statewide  reporting 
systems  in  California  and  New  York.  The  Secretary  is  required  to 
implement  the  reporting  format  to  collect  data  in  two  states  for  the 
remaining  two  years. 

In  selecting  the  two  demonstration  states,  the  Secretary  must  in- 
clude one  state  which  presently  has  a  uniform  reporting  system. 
The  conferees  intend  that  the  Secretary  will  select  the  State  of 
California  to  meet  this  requirement.  The  Secretary  is  also  required 
to  select  the  second  demonstration  State  from  among  those  States 
which  do  not  presently  operate  such  a  system.  The  conferees  intend 
that  compliance  with  the  requirements  of  the  new  reporting  system 
will  be  mandatory  for  all  hospitals  located  in  a  demonstration 
State. 

The  Secretary  is  required  to  set  aside  at  least  $1  million  per  year 
from  existing  funds  for  research  and  demonstrations  for  develop- 
ment of  the  reporting  format  and  at  least  $2  million  per  year  from 
existing  funds  for  program  operations  for  data  collection  and  analy- 
sis. Total  funds  expended  for  these  projects  may  not  exceed  $15 
million  over  the  three  year  period. 

The  General  Accounting  Office  (GAO)  is  required  to  evaluate  the 
adequacy  of  the  existing  reporting  system  and  the  costs  and  bene- 
fits of  the  reporting  system  developed  in  the  demonstration  project. 
GAO  is  also  required  to  make  recommendations  to  the  Congress  re- 
garding improvements  in  hospital  reporting  systems  and  in  meth- 
ods of  data  analysis  and  display  to  provide  ISetter  support  for  policy 
making  on  hospital  pa3rment  issues. 

The  conferees  commend  the  Secretary  for  recent  improvements 
in  the  transmittal  of  data  from  the  hospital  cost  reporting  system. 
However,  further  improvements  can  be  attained.  The  conferees 
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wish  to  make  clear  that  we  (they)  expect  the  Secretary  to  proceed 
expeditiously  to  analyze  the  data  processing  systems  under  his  con- 
trol in  order  the  expedite  the  flow  of  data  from  hospital  to  interme- 
diaries to  decision-makers  within  the  Department  and  the  Con- 
gress. 

6.  Delay  in  Effective  Date  for  Standards  for  Organ  Procurement 
(Section  4080  of  House  bill;  Section  4001(q)  of  Senate  amendment). 

Present  law 

The  Omnibus  Budget  Reconciliation  Act  of  1986  provided  that 
Medicare  pa3rments  for  org£ui  procurement  would  not  be  made 
unless  the  organ  procurement  agency  involved  met  specified  re- 
quirements and  was  designated  by  the  Secretary  as  the  sole  pro- 
curement agency  for  its  service  area. 

The  law  also  required  Medicare-participating  hospitals  to  estab- 
lish protocols  for  making  a  routine  inquiry  for  organ  donation  by 
potential  donors.  In  addition,  it  required  all  hospitals  performing 
transplants,  as  a  prerequisite  to  participation  in  Medicare,  to  be 
members  of  the  National  Organ  Procurement  and  Transplantation 
Network. 

Under  the  Omnibus  Budget  Reconciliation  Act  of  1986,  these  pro- 
visions were  originally  to  be  effective  as  of  October  1,  1987.  The 
Balanced  Budget  and  Emergency  Deficit  Control  Reaffirmation  Act 
of  1987,  however,  changed  this  effective  date  to  November  21,  1987. 

House  bill 

Extends  the  effective  date  by  which  the  Secretary  must  complete 
the  organ  procurement  agency  designation  process  to  April  1,  1988. 
Effective  cfate.— Enactment. 

Senate  amendment 

Extends  to  December  31,  1988,  the  effective  date  by  which  the 
Secretary  must  complete  the  organ  procurement  agency  designa- 
tion process,  the  effective  date  for  the  requirements  for  hospital 
protocols  for  organ  procurement,  and  the  effective  date  for  requir- 
ing hospitals  to  be  members  of  the  Network. 

Effective  date. — Effective  as  if  included  in  the  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  of  1986. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment  with 
modifications.  The  delay  would  only  apply  to  the  designation  of 
organ  procurement  organizations,  effective  March  31,  1988.  Pay- 
ments for  organ  procurement  would  be  assured  as  if  this  provision 
had  been  included  in  OBRA. 

7.  Raising  Threshold  for  Prospective  Payment  for  Skilled  Nurs- 
ing Facilities  to  2,500  Patient  Days  (Section  9205  of  House  bill) 

Present  law 

Skilled  nursing  facilities  (SNFs)  which  provided  fewer  than  1,500 
days  of  care  per  year  to  Medicare  patients  during  the  preceding 
cost  reporting  period  are  offered  the  option  of  being  paiid  a  prospec- 
tive rate  rather  than  being  reimbursed  retrospectively  on  the  basis 
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of  reasonable  costs  actually  incurred.  By  accepting  the  prospective 
payment  method,  these  SNFs  have  fewer  paperwork  requirements. 

The  prospective  payment  rates  are  set  at  105  percent  of  the  aver- 
age per  diem  reasonable  routine  service  and  capital-related  costs  of 
routine  SNF  services  for  all  urban  and  rural  skilled  nursing  facili- 
ties in  the  region.  The  rates  are  separately  calculated  for  SNFs  lo- 
cated in  urban  areas  and  for  SNFs  located  in  rural  areas.  The  pro- 
spective rates  exclude  the  reasonable  costs  of  ancillary  services; 
these  costs  are  reimbursed  separately.  The  rates  also  are  adjusted 
to  reflect  differences  in  wage  levels  among  urban  areas  and  rural 
areas  within  each  region.  The  prospective  urban  or  rural  regional 
per  diem  rate  for  a  SNF  may  not  exceed  the  per  diem  routine  serv- 
ice cost  limit  otherwise  applicable  to  that  facility  after  taking  into 
account  differences  in  average  per  diem  capital  costs  by  t5rpe  and 
location  of  facility. 

Prospective  pa3anent  on  this  basis  took  effect  for  facilities  that 
elected  such  pajnnent  for  cost  reporting  periods  beginning  on  or 
after  October  1,  1986. 

House  hill 

Raises  the  maximum  number  of  days  of  care  from  1,500  to  2,500 
a  SNF  may  provide  to  Medicare  beneficiaries  before  losing  the 
option  of  prospective  pa5rment. 

Effective  date, — Applies  to  cost  reporting  periods  beginning  on  or 
after  October  1,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

8.  Nursing  Home  Reforms  (Sections  9211-9214  and  4111-4117  of 
House  bill;  Section  4051  of  Senate  amendment) 

See:  "E.  Medicare  and  Medicaid  Nursing  Home  Standards 
Reform  Provisions". 

9.  Miscellaneous  and  Technical  Provisions  Relating  to  Part  A 
(Section  9206  of  House  bill;  Sections  4001  (c),  (k)  (1),  (m),  (n),  and 
4086  of  Senate  amendment) 

Present  law 

(a)  Responsibilities  of  Medicare  Hospitals  in  Emergency  Cases. — A 
hospital  participating  in  the  Medicare  program  which  has  an  emer- 
gency department  is  generally  required  to  provide  emergency  treat- 
ment sufficient  to  stabilize  the  patient*s  condition  to  any  person 
who  comes  to  the  hospital  with  an  emergency  medical  condition  or 
in  active  labor.  If  the  hospital  determines  that  such  a  condition 
exists,  it  must  (1)  provide,  within  its  capabilities,  examination  and 
treatment  to  stabilize  the  medical  condition  or  to  administer  to  the 
labor;  or  (2)  provide  for  an  appropriate  transfer  to  another  medical 
facility  if  a  physician  certifies  that  the  benefits  of  the  transfer  out- 
weigh the  increased  risks  (or  if  the  patient  requests  the  transfer). 

A  hospital  which  violates  these  requirements  is  subject  to  sus- 
pension or  termination  of  its  Medicare  provider  agreement.  The 
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hospital  and  the  responsible  physician  are  each  subject  to  a  civil 
monetary  penalty  of  not  more  than  $25,000  for  each  violation. 

(b)  Clarification  of  Section  1886(c)  State  Waiver  Authority. — State 
hospital  cost  control  systems  which  received  their  waivers  before 
the  enactment  of  the  Social  Security  Amendments  of  1983  (the  law 
which  established  Medicare's  prospective  payment  system  for  inpa- 
tient hospitals)  may  have  their  effectiveness  judged  in  one  of  two 
ways.  The  Secretary  normally  judges  the  system  s  effectiveness  on 
the  basis  of  the  State's  rate  of  increase  in  total  Medicare  pajmients 
for  hospital  inpatient  services  as  compared  to  the  national  rate  of 
increase  in  such  payments.  At  the  request  of  the  State,  however, 
the  Secretary  is  required  to  judge  the  system's  effectiveness  on  the 
basis  of  the  rate  of  increase  in  aggregate  payments  per  admission 
or  per  discharge  in  the  State  as  compared  to  the  rate  of  increase  in 
the  nation. 

The  Secretary  may  deny  such  a  request  for  cost  reporting  periods 
beginning  on  or  after  October  1,  1986. 

(c)  Clarification  of  Section  1814(b)  State  Waiver  Authority. — 
Under  certain  conditions,  the  Secretary  may  continue  payment  to 
hospitals  under  an  alternative  State  hospital  reimbursement 
system,  which  was  initially  established  as  a  demonstration  under 
Section  402  of  the  Social  Security  Amendments  of  1967  or  Section 
222  of  the  Social  Security  Amendments  of  1972,  until  the  Secretary 
determines  that:  (1)  a  third  party  payer  reimburses  a  hospital  in 
the  State  on  a  basis  other  than  the  alternative  system;  or  (2)  the 
rate  of  increase  in  Part  A  costs  per  inpatient  hospital  admission  for 
the  previous  3-year  period  is  greater  than  the  national  rate  of  in- 
crease in  such  costs. 

(d)  Continuation  of  Bad  Debt  Recognition  for  Hospital  Services. — 
By  regulation.  Medicare  reimburses  hospitals  for  Medicare  bad 
debt,  defined  as  the  unrecovered  costs  associated  with  unpaid  Medi- 
care deductible  and  coinsuremce  amounts.  In  order  for  the  unpaid 
deductible  and  coinsurance  amounts  to  be  considered  bad  debt,  the 
amounts  must  be  related  to  covered  services  furnished  to  a  benefi- 
ciary and  the  hospital  must  meet  certain  collection  criteria. 

(e)  Hospital  Outlier  Payments  and  Policy. — Under  the  prospective 
pajonent  system  (PPS),  additional  amounts  are  paid  to  hospitals  for 
cases,  known  as  outliers,  which  have  extremely  long  lengths  of  stay 
or  extraordinary  high  costs  compared  to  most  patients  classified  in 
the  same  diagnosis  related  group  (DRG).  Cases  which  have  a  length 
of  stay  which  exceeds  the  applicable  length  of  stay  threshold  for 
the  DRG  are  paid  60  percent  of  a  per  diem  amount  for  each  cov- 
ered day  beyond  the  threshold.  Cases  which  do  not  qualify  as  "day" 
outliers  but  have  estimated  costs  in  excess  of  the  applicable  cost 
threshold  for  the  DRG  ("cost  outliers")  are  paid  60  percent  of  costs 
above  the  threshold.  The  60  percent  factor,  applied  in  determining 
extra  pajrments  for  day  and  cost  outliers,  is  determined  by  the  Sec- 
retary in  regulations. 

The  law  requires  that  total  outlier  payments  to  all  hospitals  rep- 
resent no  less  than  5  percent  nor  more  than  6  percent  of  the  total 
PPS  payments  based  on  the  DRGs  projected  for  the  fiscal  year. 
Outlier  payments  are  financed  by  an  offsetting  reduction  in  the 
Federal  portion  of  the  DRG  rates,  with  separate  set-aside  factors 
for  urban  and  rural  hospitals. 
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In  a  notice  published  on  June  10,  1987,  the  Secretary  proposed  to 
make  substantial  changes  in  the  payment  policy  for  outlier  cases, 
effective  for  discharges  occurring  during  fiscal  year  1988.  In  the 
final  notice  published  on  September  1,  1987,  however,  the  Secretary 
decided  not  to  adopt  any  change  in  the  current  policy. 

(f)  Miscellaneous  Accounting  Provision. — The  Omnibus  Budget 
Reconciliation  Act  of  1986  requires  the  Secretary  to  treat  certain 
hospitals  with  accounting  years  ending  on  September  27,  28,  or  29 
as  if  the  accounting  years  ended  on  September  30. 

(g)  Designation  of  Pediatric  Hospitals  as  Meeting  Certification  as 
Heart  Transplant  Facility. — Under  current  law,  the  Secretary  certi- 
fies cardiac  transplant  centers  for  Medicare  participation  and  for 
Medicare  reimbursement  for  trsmsplant  services.  Under  current 
regulations,  no  pediatric  centers  are  certified. 

(h)  Waiver  of  Inpatient  Limitations  for  Connecticut  Hospice, 
Inc. — Medicare-certified  hospices  are  required  to  maintain  no  more 
than  20  percent  of  total  days  as  inpatient  days.  The  remaining  per- 
centage of  days  would  be  home  care  days.  The  Omnibus  Budget 
Reconciliation  Act  of  1986  provided  a  2-year  waiver  (until  October 
1,  1988)  for  Connecticut  Hospice,  Inc.  fi-om  the  20  percent/80  per- 
cent inpatient/home  care  day  requirement,  provided  that  the  per- 
centage of  inpatient  days  does  not  exceed  50  percent. 

(i)  Revision  of  Appointment  Process  for  Prospective  Payment  As- 
sessment  Commission. — When  appointing  members  to  the  Prospec- 
tive Pajmient  Assessment  Commission  (ProPAC),  the  Director  of 
the  Office  of  Technology  Assessment  (OTA)  is  required  to  consult 
with  a  variety  of  national  organizations  in  seeking  nominations. 

(j)  Rural  Impact  Regulatory  Analysis. — There  is  currently  no  re- 
quirement that  the  Sa:retary  include,  in  a  proposed  final  rule,  an 
analysis  of  the  regulation's  impact  on  rural  areas. 

(kj  Psychologists  Services  Furnished  to  Hospital  Inpatients. — In- 
patient hospital  services  covered  under  Medicare  include  the  cate- 
gory of  "other  diagnostic  or  therapeutic  items  or  services,  fur- 
nished by  the  hospital  or  others  under  arrangements  with  them 
made  by  the  hospital,  as  are  ordinarily  furnished  to  inpatients 
either  by  such  hospital  or  others  under  such  arrangements."  Under 
this  category  Part  A  covers  the  inpatient  hospital  services  of  psy- 
chologists employed  by  or  providing  services  under  arrangements 
with  hospitals. 

(I)  Hospital  Condition  of  Participation  Related  to  Individual  Re- 
sponsible for  Care  of  Patient. — Medicare's  conditions  of  participa- 
tion for  hospitals  require  that  every  patient  at  the  hospital  be 
under  the  care  of  a  physician.  Medicare  does  not  generally  include 
psychologists  under  the  definition  of  a  physician. 

Under  some  State  laws,  a  psychologist  may  admit  a  patient  to  a 
hospital  and  treat  the  patient.  The  Civilian  Health  and  Medical 
Program  of  the  Uniform  Services  (CHAMPUS)  and  the  Federal 
Employees  Health  Benefits  Act  (FEHBA)  currently  allow  coverage 
of  services  of  psychologist  in  accordance  with  State  law. 

Because  Medicare's  conditions  of  participation  apply  to  all  pa- 
tients in  the  hospital,  not  only  to  Medicare  patients,  the  Medicare 
conditions  may  negate  State  law  and  the  CHAMPUS  and  FEHBA 
policies  for  any  Medicare-participating  hospital. 
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(m)  Technical  Part  A  Amendments. — (1)  Technical  Changes. — 
Current  law  contains  a  number  of  technical  errors. 

(2)  Disproportionate  Share  Hospitals. — Additional  payments  are 
made  to  PPS  hospitals  that  serve  a  disproportionate  share  of  low- 
income  patients.  Under  one  criterion,  a  hospital  located  in  an 
urban  area,  which  has  100  or  more  beds,  may  receive  such  pay- 
ments if  it  can  demonstrate  that  more  than  30  percent  of  its  inpa- 
tient care  revenues  (excluding  any  Medicare  or  Medicaid  revenues) 
are  provided  by  State  and  local  government  payments  for  indigent 
care. 

There  has  been  controversy  over  the  interpretation  of  current 
statutory  language  which  refers  to  inpatient  care  revenues  as  "net 
inpatient  care  revenues"  in  one  location,  but  refers  to  "such  reve- 
nues" has  been  interpreted  to  mean  either  gross  inpatient  revenues 
(revenues  the  hospital  would  receive  if  all  patients  paid  the  hospi- 
tal's full  charges)  or  net  inpatient  revenues  (gross  revenues  minus 
bad  debts,  contractual  allowances,  and  charity  care). 

House  bill 

(a)  Responsibilities  of  Medicare  Hospitals  in  Emergency  Cases. — 
Increases  the  maximum  civil  monetary  penalty  to  $50,000  and  au- 
thorizes the  Secretary  to  bar  physicians  who  violate  the  require- 
ments from  participating  in  the  Medicare  program  for  up  to  five 
years. 

Effective  date. — Applies  to  actions  occurring  on  or  after  the  date 
of  enactment  of  this  Act. 

(b)  Clarification  of  Section  1886(c)  State  Waiver  Authority. — Clari- 
fies that  either  the  State  or  the  entity  responsible  for  the  operation 
of  the  State  hospital  cost  control  system,  may  exercise  the  option 
regarding  the  basis  on  which  the  Secretary  judges  the  system  s  ef- 
fectiveness. 

Effective  date. — Applies  to  cost  reporting  periods  beginning  on  or 
after  October  1,  1983. 

(c)  Clarification  of  Section  1814(b)  State  Waiver  Authority. — Re- 
quires the  Secretary,  in  comparing  the  rate  of  increase  in  Medicare 
costs  per  admission  for  the  alternative  reimbursement  system  with 
the  rate  of  increase  for  all  hospitals,  to  make  the  comparison  over 
the  period  from  October  1,  1983  to  the  end  of  the  most  recent  date 
for  which  annual  data  are  available. 

Effecti ve  da te.  — Enactment. 

(d)  Continuation  of  Bad  Debt  Recognition  for  Hospital  Services. — 
Prohibits  the  Secretary  from  making  any  change  in  policy  in  effect 
on  August  1,  1987  on  payments  for  Medicare  bad  debt. 

Effective  date. — Enactment. 

(e)  Hospital  Outlier  Payments  and  Policy. — (1)  Increase  in  Outlier 
Payment  for  Bum  Center  DRGs. — Increases  pajonents  for  outlier 
cases  classified  in  DRGrs  relating  to  burns  by  changing  the  percent- 
age factor  applied  in  determining  outlier  payments  from  60  percent 
to  90  percent.  Thus  burn  cases  which  stay  beyond  the  appropiate 
day  outlier  threshold  would  receive  90  percent  of  the  applicable  per 
diem  for  each  outlier  day.  Cost  outliers  in  burn  DRGs  would  re- 
ceive 90  percent  of  the  cost  of  care  above  the  cost  outlier  threshold. 
This  reimbursement  level  would  apply  to  discharges  occurring 
during  fiscal  years  1988  and  1989. 
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(2)  Bum  Study. — Requires  the  Secretary  to  study  the  PPS  pay- 
ment amounts  for  burn  cases.  The  Secretary  is  required  to  recom- 
mend to  Congress  appropriate  adjustments  to  these  amounts  to 
assure  that  the  costs  of  treating  burn  patients  are  being  adequately 
reimbursed. 

(3)  Limitation  on  Changes  in  Outlier  Regulations. — Prohibits  the 
Secretary  from  issuing  any  final  regulation  which  changes  the 
method  of  payment  for  outlier  cases,  after  the  date  of  enactment  of 
this  Act  and  before  October  1,  1988. 

(4)  Study  on  Outlier  Payments. — Requires  the  Chairman  of  the 
Prospective  Pajrment  Assessment  Commission  to  report  to  Congress 
and  the  Secretary,  by  not  later  than  June  1,  1988,  on  the  method  of 
payment  for  outlier  cases. 

Effective  date. — Enactment. 

(f)  Miscellaneous  Accounting  Provision. — Amends  prior  law  for 
hospitals  with  accounting  years  ending  on  September  27,  28,  or  29 
in  1985  and  are  located  in  a  State  in  which  inpatient  hospital  serv- 
ices were  paid  in  fiscal  year  1985  pursuant  to  a  statewide  demon- 
stration project  under  Section  402  of  the  Social  Security  Amend- 
ments of  1967  and  Section  222  of  the  Socied  Security  Amendments 
of  1972.  If  such  a  hospital  elects,  by  notice  to  the  Secretary  by  Jan- 
uary 1,  1988,  the  hospital  would  receive  payments  for:  (1)  the  first  7 
months  of  the  cost  reporting  period,  which  began  during  September 
1985,  at  a  75  percent  hospital-specific  rate  and  a  25  percent  DRG 
rate;  and  (2)  the  remaining  5  months  at  a  50  percent  hospital-spe- 
cific rate  and  a  50  percent  DRG  rate. 

Effective  date. — Applies  as  if  included  in  the  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  of  1986. 

(g)  Designation  of  Pediatric  Hospitals  as  Meeting  Certification  as 
Heart  Transplant  Facility. — Requires  the  Secretary  to  determine 
that  a  pediatric  hosptial  meets  the  criteria  of  a  Medicare  heart 
transplant  facility  if:  (1)  the  hospital's  pediatric  heart  transplant 
program  is  operated  jointly  by  the  hospital  and  another  facility 
that  meets  such  criteria,  (2)  the  unified  program  shares  the  same 
transplant  surgeons  and  quality  assurance  program  (including 
oversight  committee,  patient  protocol,  and  patient  selection  crite- 
ria), and  (3)  the  hospital  demonstrates  to  the  satisfaction  of  the  Sec- 
retary that  it  is  able  to  provide  the  specialized  facilities  services, 
and  personnel  that  are  required  by  pediatric  heart  transplant  pa- 
tients. (See  also  Item  9,  Part  II.B.) 

Effective  date. — Enactment. 

(h)  Waiver  of  Inpatient  Limitations  for  Connecticut  Hospice,  Inc. — 
Provides  that  the  existing  2-year  waiver  from  the  20  percent/80 
percent  inpatient/home  care  day  requirement  is  permanently 
waived. 

Effective  date. — Enactment. 

(i)  Revision  of  Appointment  Process  for  Prospective  Payment  As- 
sessment Commission. — Section  9206. — Repeals  the  requirement 
that  the  OTA  Director  seek  nominations  from  various  organiza- 
tions. The  OTA  Director  is  required  to  appoint  individuals  with  na- 
tional recognition  for  their  expertise  in  health  economics,  hospital 
reimbursement,  hospital  financial  management,  and  other  related 
fields. 

Section  4075  and  4076. — No  provision. 
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Effective  date — 

Section  9206. — Applies  to  appointments  made  after  the  date  of 
enactment  of  this  Act. 

(j)  Rural  Impact  Regulatory  Analysis. — 

Section  9206. — Requires  the  Secretary — in  publishing  notices  of 
proposed  and  final  regulations  relating  to  Part  A  of  Medicare — to 
include  an  analysis  of  the  impact  of  such  regulations  on  headth 
care  in  rural  hospitals. 

Effective  date. — 

Section  9206. — Applies  to  regulations  (and  proposed  regulations) 
issued  on  or  after  January  1,  1988. 

Section  4073. — Applies  to  regulations  published  more  than  120 
days  after  the  date  of  enactment  of  this  Act. 

(k)  Psychologists  Services  Furnished  to  Hospital  Inpatients. — No 
provision. 

(1)  Hospital  Condition  of  Participation  Related  to  Individual  Re- 
sponsible for  Care  of  Patient. — No  provision. 

(m)  Technical  Part  A  Amendments. — (1)  Technical  Changes. — Cor- 
rects a  number  of  technical  errors. 

(2)  Disproportionate  Share  Hospitals. — Clarifies  that  a  hospital 
would  quality  if  more  than  30  percent  of  its  net  inpatient  care  reve- 
nues (exclu(fing  any  Medicare  or  medicaid  revenues)  are  provided 
by  State  and  local  government  payments  for  indigent  care. 

Effective  date. — Enactment. 

Senate  amendment 

(a)  Responsibilities  of  Medicare  Hospitals  in  Emergency  Cases. — 
No  provision. 

(b)  Clarification  of  Section  1886(c)  State  Waiver  Authority. — No 
provision. 

(c)  Clarification  of  Section  1814(b)  State  Waiver  Authority. — Simi- 
lar provision. 

Effective  date. — Enactment. 

(d)  Continuation  of  Bad  Debt  Recognition  for  Hospital  Service. — 
Similar  provision,  except  that  it  specifies  that  the  Secretary  is  pro- 
hibited from  issuing  regulations  to  alter  the  method  in  effect  on 
March  31,  1987  for  making  payments  for  Medicare  bad  debt  (in- 
cluding criteria  for  what  constitutes  a  reasonable  collection  effort). 

Effective  date. — Enactment. 

(e)  Hospital  Outlier  Payments  and  Policy. — (1)  Increase  in  Outlier 
Payments  for  Bum  Center  DRGs. — Similar  provision,  except  that  it 
includes  a  budget  neutrsdity  provision  and  clarifies  that,  it  shall 
apply  to  discharges  occurring  on  or  after  January  1,  1988,  and 
before  October  1,  1989. 

(2)  Burn  Study. — Requires  ProPAC  to  conduct  a  study  of  possible 
modifications  to  PPS  that  will  provide  more  adequate  and  appro- 
priate payments  with  respect  to  bum  outlier  cases,  including  a  rec- 
ommendation with  respect  to  whether  separate  pajrment  rates 
should  be  established  for  bum  center  hospitals.  ProPAC  is  required 
to  report  the  results  of  the  study  to  the  Congress  by  April  1,  1988. 

(S)  Limitation  on  Changes  in  Outlier  Regulations. — No  provision. 

(4)  Study  on  Outlier  Payments. — Requires  the  Secretary  to  in- 
clude in  the  annual  report  to  Congress  regarding  the  operation  and 
administration  of  the  Medicare  program  a  comparison  of  hospitals 
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located  in  an  urban  area  and  hospitals  located  in  a  rural  area  re- 
garding the  amount  of  reductions  and  additional  payments  for  out- 
liers. 

Effective  date.—O-)  Applies  to  discharges  occurring  on  or  after 
January  1,1988,  and  before  October  1,  1989,  (2)  and  (4)  Enactment. 
(P  Miscellaneous  Accounting  Provision. — No  provision. 

(g)  Designation  of  Pediatric  Hospitals  as  Meeting  Certification  as 
Heart  Transplant  Facility. — No  provision. 

(h)  Waiver  of  Inpatient  Limitation  for  Connecticut  Hospice,  Inc. — 
Identical  provision. 

Effective  ctote.— Enactment. 

(i)  Revision  of  Appointment  Process  for  Prospective  Payment  As- 
sessment Commission. — No  provision. 

(jJ  Rural  Impact  Regulatory  i4mz/ysw.— Requires  the  Secretary— 
whenever  he  or  she  publishes  a  general  notice  of  proposed  rule- 
making for  any  rule  or  regulation  proposed  under  Medicare,  Medic- 
aid, or  the  peer  review  organization  program,  that  may  have  a  sig- 
nificant impact  on  a  substantial  number  of  small  rural  hospitals — 
to  prepare  and  make  available  for  public  comment  an  initial  regu- 
latory impact  analysis. 

Requires  that  analysis  to  describe  the  impact  of  the  proposed 
rule  or  regulation  on  such  hospitals  and  is  required  to  set  forth, 
with  respect  to  small  rural  hospitals,  the  matters  required  under 
Section  603  of  Title  V,  United  States  Code— to  be  set  forth  with  re- 
spect to  small  entities. 

Requires  the  initial  regulatory  impact  analysis  (or  a  summary)  to 
be  published  in  the  Federal  Register  at  the  time  of  the  publication 
of  general  notice  of  proposed  rulemaking  for  the  rule  or  regulation. 

Requires  the  Secretary — whenever  he  or  she  promulgates  a  final 
version  of  a  rule  or  regulation  for  which  an  initial  regulatory 
impact  analysis  is  required  by  the  above — to  prepare  a  final  regula- 
tory impact  analysis  with  respect  to  the  final  version  of  the  rule  or 
regulation. 

Requires  that  analysis  to  describe  the  impact  of  the  proposed 
rule  or  regulation  on  such  hospitals  and  is  required  to  set  forth, 
with  respect  to  small  rur£d  hospitals,  the  matters  required  under 
Section  603  of  Title  V,  United  States  Code— to  be  set  forth  with  re- 
spect to  small  entities. 

Requires  the  Secretary  to  make  copies  of  the  final  regulatory 
impact  analysis  available  to  the  public  and  to  publish,  in  the  Feder- 
al Register  at  the  time  of  publication  of  the  final  version  of  the 
rule  or  regulation,  a  statement  describing  how  a  member  of  the 
public  may  obtain  a  copy  of  such  analysis. 

Requires — if  a  regulatory  flexibility  analysis  is  required  by  Chap- 
ter 6  of  Title  V,  United  States  Code,  for  a  rule  or  regulation  to 
which  this  subsection  applies,  such  analysis  shall  specifically  ad- 
dress the  impact  of  the  rule  or  regulation  on  small  rural  hospitals. 

Effective  date.— Applies  to  regulations  proposed  more  than  30 
days  after  the  date  of  the  enactment  of  this  Act. 

(k)  Psychologists  Services  Furnished  to  Hospital  Inpatients. — 
Specifies  that  Medicare  coverage  for  "other  diagnostic  or  therapeu- 
tic items  or  services''  furnished  to  hospital  inpatients  by  "others 
under  arrangements  with  them  made  by  the  hospital"  includes  the 
services  of  clinical  psychologists  (as  defined  by  the  Secretary).  This 
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provision  clarifies  that  Part  A  covers  the  inpatient  hospital  serv- 
ices of  clinical  psychologists. 
Effective  date. — Enactment. 

(I)  Hospital  Condition  of  Participation  Related  to  Individual  Re- 
sponsible for  Care  of  Patient. — Modifies  Medicare's  conditions  of 
participation  so  that  the  requirement  that  every  patient  at  the  hos- 
pital be  under  the  care  of  a  physician  applies  only  to  Medicare  pa- 
tients at  the  hospital,  thereby  allowing  State  law  to  apply  to  other 
patients. 

Effective  date. — Enactment. 

(m)  Technical  Pari^A  Amendments. — No  provision. 
Conference  agreement 

(a)  Responsibilities  of  Medicare  Hospitals  in  Emergency  Cases. — 
The  conference  agreement  includes  the  House  provision. 

(b)  Clarification  of  Section  1886(c)  State  Waiver  Authority. — The 
conference  agreement  includes  the  House  provision  with  a  modifi- 
cation. The  conference  agreement  does  not  include  the  clarification 
contained  in  the  House  provision.  The  conference  agreement  pro- 
hibits the  Secretary  from  recouping,  or  otherwise  reducing  pay- 
ments to  Massachusetts  hospitals  for  any  alleged  overpayments 
which  may  have  occurred  during  the  period  of  the  Waiver  agree- 
ment, through  January  1,  1989. 

(c)  Clarification  of  Section  1814(b)  State  Waiver  Authority. — The 
conference  agreement  includes  the  House  provision. 

The  conferees  note  that  there  is  confusion  regarding  the  applica- 
tion of  the  sequester  to  Medicare  pa)niients  to  providers  paid  under 
a  waiver  held  by  the  State  of  New  Jersey.  The  State  of  New  Jersey 
is  free  to  provide  an  update  to  hospitals,  subject  to  the  terms  of  its 
waiver.  No  reduction  in  pa3rments  under  the  sequester  is  intended 
beyond  the  reduction  experienced  by  other  hospitals. 

(d)  Continuation  of  Bad  Debt  Recognition  for  Hospital  Services. — 
The  conference  agreement  includes  the  House  provision,  with  an 
amendment  to  prohibit  the  Secretary  from  mo<fifying  the  criteria 
for  what  constitutes  a  reasonable  collection  effort)  in  effect  on 
March  31,  1987. 

(e)  Hospital  Outlier  Payments  and  Policy.— The  conference  agree- 
ment includes  the  House  provision  with  modifications.  The  budget 
neutrality  provision  required  by  the  Senate  amendment  is  includ- 
ed. The  conference  agreement  also  requires  the  Secretary  to  in- 
clude in  the  annual  report  to  CJongress  (regarding  the  operation 
and  administration  of  the  Medicare  program)  a  comparison  of  the 
amount  of  reductions  and  additional  pa5mients  for  outliers  for  hos- 
pitals located  in  an  urban  area  and  hospitals  located  in  a  rural 
area.  The  conference  agreement  does  not  include  the  ProPAC  study 
of  the  method  of  pa3rment  for  outliers  required  by  the  House  provi- 
sion. 

(P  Miscellaneous  Accounting  Provision.— The  conference  agree- 
ment includes  the  House  provision. 

(g)  Designation  of  Pediatric  Hospitals  as  Meeting  Certification  as 
Heart  Transplant  Facility. — The  conference  agreement  includes  the 
House  provision. 


548 


The  conferees  note  that  the  conference  agreement  should  not  be 
construed  as  an  endorsement  of  the  provision  of  cardiac  transplant 
services  by  consortia  of  hospitals. 

(h)  Waiver  of  Inpatient  Limitations  for  Connecticut  Hospice, 
Inc. — The  conference  agreement  includes  the  House  provision. 

(i)  Revison  of  Appointment  Process  for  Prospective  Payment  As- 
sessment Commission, — The  conference  agreement  includes  the 
House  provision,  with  a  modification  to  require  the  Commission  to 
include  a  mix  of  professionsds,  broad  geographic  representation, 
and  balance  between  urban  and  rural  representatives. 

(jj  Rural  Impact  Regulatory  Analysis. — The  conference  agree- 
ment includes  the  Senate  amendment. 

(k)  Psychologists  Services  Furnished  to  Hospital  Inpatients. — The 
conference  agreement  includes  the  Senate  amendment. 

(1)  Hospital  Condition  of  Participation  Related  to  Individual  Re- 
sponsible for  Care  of  Patients. — The  conference  agreement  includes 
ths  Senate  amendment. 

(mj  Technical  Part  A  Amendments. — The  conference  agreement 
includes  the  House  provisions. 

10.  Elimination  of  Periodic  Interim  Pajrment  System  (PIP)  for 
Certain  Hospitals  (Section  4004(aHc)  of  Senate  Amendment). 

Present  law 

OBRA  requires  the  Secretary,  imder  certain  circumstances,  to 
continue  maidng  payments  to  PPS  hospitals  for  inpatient  services 
furnished  to  Medicare  beneficiaries  on  a  periodic  interim  payment 
(PIP)  basis,  rather  than  on  the  basis  of  bills  actually  submitted. 

One  such  circumstance  involves  certain  disproportionate  share 
hospitals  (DSH),  hospitals  which  receive  additional  payments  under 
PPS  because  they  serve  a  disproportionate  share  of  low  income  pa- 
tients. A  DSH  which  has  a  disproportionate  share  adjustment  per- 
centage of  at  least  5.1  percent,  continues  to  receive  periodic  interim 
payments  if  it  meets  certain  conditions:  (1)  it  requests  such  pay- 
ments; (2)  it  was  being  paid  on  that  basis  as  of  Jime  30,  1987,  and 
(3)  it  continues  to  meet  the  other  eligibility  requirements  that  were 
in  effect  on  October  1,  1986.  P.L.  100-119  provides  that  a  law  or 
regulation  that  has  the  effect  of  transferring  outlays  or  revenues 
from  one  fiscal  year  to  an  adjacent  fiscal  year  cannot  be  treated  as 
altering  the  budget  deficit,  unless  it  meets  certain  conditions  such 
as,  including  a  stipulation  that  the  transfer  "is  a  necessary  (but 
secondary)  result  of  a  significant  policy  change". 

House  bill 

No  provision. 

Senate  amendment 

Prohibits  pajmient  on  the  basis  of  periodic  interim  payments  for 
disproportionate  share  hospitals  on  or  after  July  1,  1990. 

Authorizes  the  Secretary  to  continue  payments  to  a  DSH  on  a 
PIP  basis  after  that  date  (for  such  period  as  the  Secretary  deems 
appropriate)  if  the  hospital  demonstrates  to  the  Secretary  that  dis- 
continuing PIP  payments  would  pose  an  immediate  threat  to  the 
hospital's  ability  to  operate. 
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Requires  the  Secretary  to  defer  the  PIP  payments  that  would 
otherwise  be  made  to  any  DSH  hospitals  during  at  least  the  last  21 
days  of  fiscal  year  1989,  until  fiscal  year  1990. 

Stipulates  that  the  transfer  of  outlays  due  to  this  provision  "is  a 
necessary  (but  secondary)  result  of  a  significant  policy  change". 

Effective  date. — Effective  on  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

B.  Medicare  Provisions  (Parts  A  and  B) 

1.  Prompt  Pay  Standard  (Sections  9231  and  4074.  of  House  bill; 
Sections  4011  (a)  ands  (c)  of  Senate  amendment). 

Present  law 

At  least  95  percent  of  **clean"  claims  for  Part  A  services  (for 
Medicare  claims  not  paid  on  periodic  interim  payment  basis)  are 
required  to  be  paid  within  30  calendar  days  after  the  day  on  which 
a  clean  claim  is  recieved  in  FY  1987,  26  days  in  FY  1988,  25  days  in 
FY  1989,  and  24  days  in  FY  1990  and  thereafter.  A  clean  claim  is 
one  which  has  no  defect  or  impropriety  (including  lack  of  any  re- 
quired substantiating  documentation)  or  particular  circumstance 
requiring  special  treatment  that  prevent  timely  payment  from 
being  made 

If  payment  is  not  made  for  these  part  A  claims  by  the  applicable 
number  of  days  after  the  date  on  which  a  clean  claim  is  received, 
interest  is  required  to  be  paid  beginning  on  the  day  after  the  date 
on  which  payment  was  due,  and  ending  on  the  date  payment  is 
made. 

The  requirements  for  part  B  claims  are  similar,  except  that  for 
participating  physicians  the  applicable  number  of  days  for  95  per- 
cent of  clean  claims  to  be  paid  is  19  days  in  FY  1988,  18  for  FY 
1989,  17  for  FY  1990  and  thereafter.  Interest  accrues  for  pajnnent 
not  paid  within  the  specified  time  period. 

Current  law  does  not  contain  any  standard  regarding  the  aver- 
age time  over  which  clean  claims  shall  be  paid. 

Under  P.L.  100-119,  the  Sercretary  is  prohibited  from  taking  any 
action  primarily  intended,  to  delay  the  processing  of  claims  until 
November  21,  1987. 

House  hill 
(a)  Average  Time  Period. — 

Section  9331. — Requires  the  Secretary  to  manage  a  claims  pay- 
ment policy  resulting  in  a  specified  average  time  period  between 
receipt  of  a  clean  claim  and  payment  by  fiscal  intermediaries  and 
carriers.  In  FY  1988,  this  policy  is  to  apply  only  to  Part  A;  the  av- 
erage time  period  will  be  20  days.  In  fiscal  years  1989  and  1990, 
this  policy  will  apply  to  both  Part  A  and  Part  B.  The  average  time 
period  will  be  23  days  in  FY  1989  and  25  days  in  FY  1990. 

Requires  the  Secretary  to  publish  in  the  Federal  Register  notice 
of  the  particular  average  pajnnent  period  required  of  each  fiscal  in- 
termediary and  carrier  for  the  fiscal  year.  The  notice  shall  be  pub- 
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lished  (within  30  days  after  the  enactment  for  FY  1988  and  before 
September  1,  1988  and  September  1,  1989  for  fiscal  years  1989  and 
1990,  respectively). 

Requires  the  Secretary  to  provide,  to  the  maximum  extent  feasi- 
ble, consistent  with  the  time  periods  established,  that  the  differ- 
ence between  the  average  payment  period  required  of  each  inter- 
mediary or  carrier  for  a  fiscal  year  and  the  actual  average  pay- 
ment period  of  the  intermediary  or  carrier  for  the  previous  fiscal 
year  shall  be  approximately  equal. 

Section  4074- — Prohibits  the  Secretary  from  delajdng  payments 
to  achieve  an  increase  in  the  average  period  of  payments  under 
Part  B. 

(b)  Payment  Floor  Standards. — No  provision. 

(c)  General  Accounting  Office  Report. — 

Section  9231. — Requires  the  (Comptroller  Greneral  to  review  and 
report,  by  March  31,  1988,  to  the  House  Committee  on  Ways  emd 
Means  and  the  Senate  Committee  on  Finance  on  the  implementa- 
tion of  the  amendments  made  by  this  section. 

Section  4074. — No  provision. 

(d)  Prohibition  of  Other  Policies  Intended  to  Slow  Down  Medicare 
Payments. — 

Section  9231. — Prohibits  the  Secretary  from  issuing,  after  the 
date  of  enactment  of  this  Act  and  before  October  1,  1990,  any  other 
final  regulation,  instruction,  or  other  policy  change  (other  than 
those  needed  to  implement  this  provision)  which  is  primarily  in- 
tended to  have  the  effect  of  slowing  down  claims  processing,  or  de- 
laying payment  of  claims. 

Section  4074.— provision.  [See  (a)  above.] 

(e)  Conforming  Amendments  to  Prompt  Payment  Provisions. — 
Section  9231. — Increases  the  applicable  number  of  days  by  which 

at  least  95  percent  of  "clean"  claims  for  Part  A  services  (for  Medi- 
care claims  not  paid  on  a  periodic  interim  payment  basis)  are  re- 
quired to  be  paid  for  each  of  the  next  three  fiscal  years.  For  Part  A 
and  for  Part  B,  (other  than  for  participating  physicians),  the  ceiling 
is  28  calendar  days  for  fiscal  years  1988,  1989,  and  1990  (and  24 
days  thereafter).  For  participating  physicians  the  ceiling  is  21  cal- 
endar days  for  fiscal  years  1988,  1989,  and  1990  (and  17  days  there- 
after). 

Section  4074. — No  provision. 

(P  Budget  Considerations. — No  provision. 

Effective  date. — 

Section  ^^^i.— Applies  on  or  after  October  1,  1987. 
Section  4074. — Applies  on  or  after  the  date  of  enactment  of  this 
Act. 

Senate  amendment 

(a)  Average  Time  Period. — No  provision. 

(b)  Payment  Floor  Standards. — Establishes  a  payment  floor  for 
Part  A  and  Part  B  claims,  requiring  that  no  Medicare  claim  shall 
be  issued,  mailed,  or  otherwise  transmitted  within  the  applicable 
number  of  calendar  days  after  the  date  on  which  the  claim  is  re- 
ceived. The  applicable  number  of  days  shall  be  10  days  for  claims 
received  in  the  3-month  period  beginning  July  1,  1988,  11  days  for 
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the  12-month  period  beginning  October  1,  1988,  and  12  days  for  the 
12-month  period  beginning  October  1,  1989. 

Requires  the  Secretary  to  provide  for  such  timely  amendments  to 
agreements  with  fiscal  intermediaries,  contracts  with  carriers,  and 
regulations,  to  the  extent  necessary  to  implement  these  provisions 
on  a  timely  basis. 

(c)  General  Accounting  Office  Report. — No  provision. 

(d)  Prohibition  of  Other  Policies  Intended  to  Slow  Down  Medicare 
Payments. — No  provision. 

(e)  Conforming  Amendments  to  Prompt  Payment  Provisions. — No 
provision. 

(p  Budget  Considerations. — Provides  that  for  purposes  of  Section 
202  of  the  Balanced  Budget  and  Emergency  Deficit  Control  Reaffir- 
mation Act  of  1987,  this  section  [(b)  above]  is  a  necessary  (but  sec- 
ondary) result  of  a  significant  policy  change. 

Effective  date. — (b)  Applies  to  claims  received  on  or  after  July  1, 
1988.  if)  Enactment. 

Conference  agreement 

(aj  Average  Time  Period. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

(b)  Payment  Floor  Standards. — The  conference  agreement  in- 
cludes the  Senate  amendment,  with  modifications.  The  applicable 
number  of  days  shall  be  10  days  for  the  3-month  period  beginning 
July  1,  1988,  and  14  days  for  the  12-month  period  beginning  Octo- 
ber 1, 1988. 

(c)  General  Accounting  Office  Report — The  conference  agreement 
does  not  inlcude  the  House  provision. 

(d)  Prohibition  of  Other  Policies  Intended  of  Slow  Down  Medicare 
Payments. — The  conference  agreement  includes  the  House  provi- 
sion. 

(e)  Conforming  Amendments  to  Prompt  Payment  Provisions. — The 
conference  agreement  does  not  include  the  House  provision. 

(P  Budget  Consideration. — The  conference  agreement  includes 
the  Senate  amendment. 

2.  Health  Maintenance  Organization  (HMOs)  and  Competitive 
Medical  Plans  (CMPs)  (Sections  9232,  4023,  and  4079  of  the  House 
bill;  Section  4092  of  the  Senate  amendment 

Present  law 

(a)  Broadening  Use  of  Civil  Monetary  Penalties  and  Intermediate 
Sanctions  Against  HMOs/CMPs.— HMOs/ CMPs  must  provide  as- 
surances to  the  Secretary  that  they  will  not  expel  or  refuse  to  re- 
enroll  any  individual  on  the  basis  of  health  status  or  need  for 
health  services. 

For  each  instance  in  which  an  HMO/CMP  fails  substantially  to 
provide  medically  necessary  items  and  services  to  a  beneficiary,  the 
Secretary  may  impose  a  $10,000  civil  monetary  penalty.  No  other 
sanctions  short  of  contract  termination  are  available  for  most  other 
kinds  of  possible  HMO/CMP  contract  or  legal  violations. 

(b)  Capitation  Demonstration  Projects. — The  Secretary  is  author- 
ized to  waive  provisions  of  the  Act  in  order  to  conduct  demonstra- 
tion projects. 
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(c)  Treatment  of  Michigan  Blue  Care  HMO  Network  under  50  Per- 
cent Rule. — In  order  to  qualify  for  a  Medicare  risk  contract,  an 
HMO  or  CMP  must  have  an  enrolled  population  of  which  not  more 
than  50  percent  are  Medicare  or  Medicaid  beneficiaries.  Blue  Care, 
a  Michiggm  Blue  Cross/Blue  Shield  subsidiary,  enrolles  individuals 
and  then  assigns  them  to  individual  HMOs  also  owned  by  Michigan 
Blue  Cross/Blue  Shield.  If  Blue  Care  is  the  corporate  entity  con- 
tracting directly  with  Medicare,  the  50  percent  test  would  be  ap- 
plied to  Blue  Care,  rather  than  the  individual  HMOs  contracting 
with  Blue  Care. 

(d)  Assignment  of  HMO  Members  for  Certain  Organizations. — If 
an  HMO  or  CMP  establishes  an  affiliate  or  subsidiary  as  an  inde- 
pendent wholly-owned  corporation  and  the  affiliate  seeks  a  Medi- 
care risk  contract,  it  must  meet  the  50  percent  test  on  its  own,  re- 
gardless of  the  population  of  the  parent  organization. 

(e)  Coverage  of  Social  Worker  Services  Furnished  by  an  HMO  to 
Its  Members. — HMOs,  CMPs  must  make  available  to  Medicare  en- 
roUees  the  full  range  of  Medicare-covered  services.  In  addition, 
they  are  responsible  for  services  not  ordinarily  coverd  by  Medicare; 
services  of  a  nurse  practitioner  or  clinical  psychologist  are  covered 
if  the  same  services  would  be  covered  by  Medicare  if  it  had  been 
provided  by  a  physician. 

(P  Delay  in  Effective  Date  of  Physician  Incentive  Rules  for  Health 
Maintenance  Organizations. — OBRA  provided  for  civil  money  pen- 
alties if  a  hospital  or  an  HMO  contracting  with  Medicare  or  Medic- 
aid made  a  direct  or  indirect  pa)rment  to  a  physician  as  an  induce- 
ment to  reduce  or  limit  services  to  beneficiaries  under  his  or  her 
care;  the  physician  receiving  the  payment  could  also  be  penalized. 
For  HMOs  and  CMPs,  the  provision  applies  to  such  payments  made 
on  or  after  April  1,  1989. 

(g)  Temporary  Waiver  for  Watts  Health  Foundation. — An  HMO/ 
CMP  with  a  Medicare  risk  contract  must  have  an  enrolled  popula- 
tion of  which  not  more  than  50  percent  are  Medicare  or  Medicaid 
beneficiaries.  Waivers  are  permitted  under  certain  conditions. 
OBRA  narrowed  the  conditions  for  waivers  but  provided  that  an 
HMO/ CMP  which  had  a  waiver  in  effect  on  the  date  of  enactment 
could  be  permitted  to  retain  the  waiver  if  the  Secretary  determined 
that  it  was  making  reasonable  efforts  to  comply  with  the  50  per- 
cent limit  or  to  adhere  to  a  schedule  of  compliance.  The  Secretary 
is  authorized  to  impose  sanctions  if  the  organization  fails  to  adhere 
to  an  agreed  schedule. 

(h)  Extension  of  Waivers  for  Social  Heath  Maintenance  Organiza- 
tions.—The  Deficit  Reduction  Act  of  1987  (DEFRA,  P.L.  98-369)  re- 
quired the  Secretary  to  grant  3-year  waivers  for  demonstrations  of 
social  health  maintenance  organizations,  which  provide  integrated 
health  and  social  services  on  a  prepaid  capitated  basis.  The  Secre- 
tary was  required  to  submit  a  final  report  on  the  demonstrations  to 
Congress  no  later  than  42  months  after  enactment  (that  is,  by  Jan- 
uary 1988). 

(i)  HMO  Payments  for  Hospital  Services.— An  HMO/CMP  with  a 
Medicare  risk  contract  may  elect  to  have  the  Medicare  program 
pay  directly  for  hospital  inpatient  and  skilled  nursing  facility  serv- 
ices which  are  furnished  to  beneficiaries  and  for  which  the  HMO/ 
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CMP  is  liable.  The  amounts  expended  are  deducted  from  future 
payment  to  the  HMO/CMP. 

(j)  Discount  and  Advance  Determination  of  Payments. — Payment 
rates  for  an  HMO/CMP  are  established  annually. 

(k)  Post-Contract  Protection  for  CMP  Enrollees. — Priority  under 
the  Bankruptcy  Code. — No  provision. 

(I)  Task  force  on  Medicare  Capitation. — No  provision. 

(m)  Disabled  Individual  Classification. — In  computing  the  adjust- 
ed average  per  capita  cost  (AAjPCC)  for  HMO/CMP  rate  setting, 
the  Secretaiy  may  establish  classes  of  beneficiaries  according  to 
age,  disability  status,  and  other  factors.  The  Secretary  has  estab- 
lished classes  of  disabled  beneficiaries  under  age  65  and  classes  of 
beneficiaries  aged  65  and  over,  but  no  distinct  class  of  persons  who 
are  both  disabled  and  aged  65  and  over. 

(n)  Two-Year  Extension  on  Period  for  Benefit  Stabilization. — 
Each  HMO/CMP  must  develop  an  adjusted  community  rate  (ACR), 
an  estimate  of  what  it  would  charge  a  private  member  comparable 
to  a  Medicare  beneficiary  for  the  scope  of  services  covered  under  its 
Medicare  contract.  If  an  HMO/CMP's  ACR  is  lower  than  its  aver- 
age project  Medicare  capitation  pa3mient,  the  HMO/CMP  must  use 
the  difference  to  fimd  supplemental  benefits  or  accept  a  reduced 
capitation  rate.  Alternatively,  it  may  request  that  a  portion  of  the 
difference  be  deposited  in  a  benefit  stabilization  fund  (within  the 
Part  A  and  Part  B  Trust  Funds).  The  fund  may  be  drawn  upon  in  a 
future  year  if  the  difference  between  the  ACR  and  the  Medicare 
capitation  rate  is  insufficient  to  continue  financing  the  HMO/ 
CMP's  package  of  supplemental  benefits.  A  stabilization  fund  may 
not  be  established  for  any  contract  period  beginning  more  than  4 
years  after  the  enactment  of  the  Deficit  Reduction  Act  of  1984,  or 
July  18,  1988. 

(o)  Notice  to  enrollees. — No  provision. 

House  bill 

(a)  Broadening  Use  of  Civil  Monetary  Penalties  and  Intermediate 
Sanctions  Against  HMOs/CMPs. — 

Section  ^^c?^.— Provides  that  HMOs/CMPs  may  not  engage  in 
any  practice  which  can  reasonably  be  expected  to  deny  or  discour- 
age (on  the  basis  of  health  status)  enrollment  or  reenroUment. 

Provides  that  the  Secretary  may  impose  civil  monetary  penalties 
or  sanctions  when  he  determines  that  an  HMO/CMP  denies  medi- 
cally necessary  services,  imposes  charges  on  enrollees  in  excess  of 
those  permitted  by  law,  violates  provisions  relating  to  expulsion  of 
or  refusal  to  reenroU  enrollees,  enrolls  beneficiaries  without  their 
knowledge  or  consent,  or  misrepresents  or  falsifies  information  pro- 
vided to  the  Secretary  or  an  enrollee  regarding  costs,  benefits  or 
services  provided. 

Provides  for  civil  monetary  penalties  of  not  more  than  $25,000 
for  each  violation;  penalties  may  be  not  more  than  $100,000  for 
cases  of  denial  of  enrollment  on  the  basis  of  health  status  or  falsifi- 
cation of  information  provided  to  the  Secretary.  The  Secretary  may 
also  suspend  new  enrollments  or  suspend  payments  to  the  HMO/ 
CMP  until  he  is  satisfied  that  violations  will  not  recur.  Incorpo- 
rates existing  provisions  on  administration  of  civil  monetary  penal- 
ties. 
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Sections  ^023  and  4079.— No  provision. 

(b)  Capitation  Demonstration  Projects. — 

Section  9232. — Prohibits  the  Secretary  from  conducting  any  dem- 
onstration projects  which  involves  capitation  payments  to  an  orga- 
nization not  eligible  for  an  HMO/CMP  contract  and  which  (1)  will 
result  in  Medicare  expenditures  of  more  than  $15,000,000  in  any 
year  without  the  specific  authorization  and  direction  of  Congress; 
or  (2)  provides  for  a  capitated  payment  rate  in  excess  of  the  rates 
payable  to  risk-contracting  HMOs  under  current  law.  The  Comp- 
troller Greneral  is  required  to  report  annually  to  Congress  on  any 
such  demonstration  conducted  with  an  organization  which  is  eligi- 
ble for  an  HMO/CMP  contract. 

Sections  4023  and  4079.— No  provision. 

(c)  Treatment  of  Michigan  Blue  Care  HMO  Network  under  50  Per- 
cent Rule. — 

Section  9232. — Provides  that  Blue  Care  may  be  deemed  to  meet 
the  50  percent  Medicare  and  Medicaid  enrollment  limit  if  each  of 
the  participating  HMOs  separately  meets  the  limit  for  its  enrollees 
or  assignees  and  no  more  than  20  percent  of  the  enrollees  or  as- 
signees of  each  HMO  are  Medicare  beneficiaries. 

Sections  4023  and  4079. — No  provisions. 

(d)  Assignment  of  HMO  Members  for  Certain  Organizations. — 
Section  9232. — Permits  the  enrollees  of  a  subdivision,  subsidiary, 

or  affiliate  HMO  to  have  its  members  considered  as  members  of 
the  parent  organization  for  the  purposes  of  tfee  50  percent  test 
during  the  period  before  October  1,  1992.  The  parent  organization 
must  have  contracted  with  a  State  Medicaid  agency  to  provide  pre- 
paid services  prior  to  1970,  and  must  have  members  with  a  collec- 
tively bargained  right  to  obtain  services  through  the  organization. 
The  affiliate  must  meet  all  eligibility  standards  except  the  50  per- 
cent test  and  must  be  wholly  owned  or  controlled  by  the  parent  or- 
ganization. The  parent  organization  must  guarantee  the  quality 
and  solvency  of  the  affiliate. 
Sections  4023  and  4079.— No  provision. 

(e)  Coverage  of  Social  Worker  Services  Furnished  by  an  HMO  to 
Its  Members. — 

Section  4023. — Adds  to  the  list  of  additional  services  covered  for 
HMO  or  CMP  enrollees  services  of  a  clinical  social  worker,  along 
with  services  and  supplies  incident  to  such  services,  when  the  serv- 
ices would  have  been  covered  by  Medicare  if  provided  by  a  physi- 
cian. Educational  and  experience  criteria  for  clinical  social  workers 
are  defined,  with  separate  criteria  for  States  which  do  and  do  not 
provide  for  licensure  or  certification  of  social  workers. 

Section  9232.— No  provision. 

(P  Delay  in  Effective  Date  of  Physician  Incentive  Rules  for  Health 
Maintenance  Organizations. — 

Section  4079. — Delays  the  effective  date  of  the  rule  for  HMOs/ 
CMPs  to  April  1,  1990. 

Section  9232. — No  provision. 

(g)  Temporary  Waiver  for  Watts  Health  Foundation. — No  provi- 
sion. 

(h)  Extension  of  Waivers  for  Social  Health  Maintenance  Organi- 
zations.— No  provision. 

(i)  HMO  Payments  for  Hospital  Services. — No  provision. 
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(j)  Discount  and  Advance  Determination  of  Payments. — No  provi- 
sion. 

(k)  Post-Contract  Protection  for  CMP  Enrollees. — Priority  under 
the  Bankruptcy  Code. — No  provision. 

(I)  Task  Force  on  Medicare  Capitation. — No  provision. 

(m)  Disabled  Individual  Classification. — No  provision. 

M  Two-Year  Extension  on  Period  for  Benefit  Stabilization. — No 
provision. 

(o)  Notice  to  enrollees. — No  provision. 

Effective  date. — 

Section  Enactment. 

Section  4023. — Applies  to  services  performed  on  or  after  January 
1,  1988. 
Section  4^/^^.— Enactment. 

(a)  Broadening  Use  of  Civil  Monetary  Penalties  and  Intermediate 
Sanctions  Against  HMOs/CMPS. — Increases  the  civil  monetary 
penalty  for  failure  to  furnish  medically  necessary  services  to 
$25,000  for  each  failure.  The  Secretary  may  also  impose  civil  mone- 
tary penalties  or  sanctions  when  he  determines  that  an  HMO/CMP 
imposes  premiums  on  enrollees  in  excess  of  those  permitted  by  law, 
violates  provisions  relating  to  expulsion  of  or  refusal  to  re-enroll 
enrollees,  engages  in  any  practice  which  can  reasonably  be  expect- 
ed to  deny  or  discourage  (on  the  basis  of  health  status)  enrollment 
or  reenrollment,  or  misrepresents  or  falsifies  information  provided 
to  the  Secretary,  an  enroUee,  or  any  other  entity.  Civil  monetary 
penalties  for  these  kinds  of  violations  may  be  not  more  than 
$10,000  for  each  violation.  The  Secretary  may  also  suspend  new  en- 
rollments or  suspend  pajnnents  to  the  HMO/CMP  until  he  is  satis- 
fied that  violations  will  not  recur.  Incorporates  existing  provisions 
on  administration  of  civil  monetary  penalties. 

(bj  Capitation  Demonstration  Projects. — Requires  the  Secretary  to 
conduct  demonstrations  to  test  alternative  capitation  pajmient 
methodologies.  Demonstrations  would  be  conducted  in  each  of  three 
areas: 

(1)  Computing  a  health  status  adjustment  in  the  adjusted  av- 
erage per  capita  cost  (AAPCC). 

(2)  Contracting  with  employer-related  groups  for  voluntary 
enrollment  of  employees  in  a  msmaged  care  program,  with 
rates  set  on  an  experience  basis. 

(3)  Accounting  for  geographic  variations  in  cost  in  computing 
the  AAPCC,  considerating  geographic  bases  which  may  provide 
more  equitable  payment  than  is  provided  by  setting  the 
AAPCC  on  a  county-by-county  basis.  Demonstrations  on  this 
subject  would  be  conducted  primarily  in  geographic  areas 
where  HMO/CMP  payment  rates  are  below  80  percent  of  the 
median  AAPCC  for  all  counties  within  metropolitan  statistical 
areas  and  could  include  HMOs/CMPs  in  urban  areas  which 
primarily  serve  populations  from  counties  in  which  payment 
rates  were  below  that  percentage. 

Requires  the  Secretary  in  carrying  out  the  demonstrations  to  ap- 
point, in  consultation  with  the  Congress,  a  panel  of  specialists  to 
review  the  project  and  make  recommendations  on  rate  setting  and 
measures  to  ensure  quality  of  care.  Authorizes  $5  million  in  each  of 
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fiscal  years  1989  and  1990  for  the  demonstrations  relating  to  geo- 
graphic adjustments  in  rate  setting. 

(c)  Treatment  of  Michigan  Blue  Care  HMO  Network  under  50  Per- 
cent Rule. — Similar  provision. 

(d)  Assignment  of  HMO  Members  for  Certain  Organizations. — 
Similar  provision. 

(e)  Coverage  of  Social  Worker  Services  Furnished  by  an  HMO  to 
Its  Members. — No  provision. 

(f)  Delay  in  Effective  Date  of  Physician  Incentive  Rules  for  Health 
Maintenance  Organizations. — No  provision. 

(g)  Temporary  Waiver  for  Watts  Health  Foundation. — Provides 
that  an  organization  which  had  a  pre-OBRA  waiver  of  the  50  per- 
cent limit  and  which  received  at  least  $3  million  in  Public  Health 
Service  community  or  migrant  health  center  grant  funds  in  FY 
1987  is  exempt  from  the  50  percent  limit  until  January  1,  1990. 
After  that  date,  the  organization  would  be  eligible  for  a  waiver  on 
the  same  terms  and  subject  to  the  same  conditions  as  other  HMO/ 
CMPs. 

(h)  Extension  of  Waivers  for  Social  Health  Maintenance  Organi- 
zations.— Required  the  Secretary  to  extend  the  waivers  through 
September  30,  1992,  under  the  same  terms  and  conditions  as  under 
DEFRA.  The  Secretary  is  required  to  submit  an  interim  report  by 
January  1988,  and  a  final  report  no  later  than  March  31,  1993. 

(ij  HMO  Payments  for  Hospital  Services. — Reappeads  the  provi- 
sion allowing  direct  Medicare  payment  of  HMO/CMP  hospital  and 
skilled  nursing  facility  charges.  In  the  case  of  an  HMO/CMP  which 
had  elected  the  direct  pa5mient  option  prior  to  October  1,  1987,  hos- 
pitals or  skilled  nursing  home  facilities  furnishing  services  to  the 
HMO/CMP's  Medicare  enrollees  are  required  to  accept  as  payment 
in  full  from  the  HMP/CMP  the  amounts  that  would  have  been 
paid  for  the  same  services  furnished  to  nonenrollees  under  Medi- 
care reimbursement  principles.  The  Secretary  is  required  to  fur- 
nish such  an  HMO/ CMP  with  information  (in  machine  readable 
form)  on  Medicare  pa)mient  rates  and  cost  passthroughs  for  inpa- 
tient services. 

(j)  Discount  and  Advance  Determination  of  Payments. — Provides 
that  the  Secretary  may,  at  the  request  of  an  HMO/CMP,  enter  into 
a  multi-year  contract  and  establish  the  annual  rates  for  each  year 
of  the  contract  when  the  contract  is  entered  inta.  The  Secretary  is 
permitted  to  discount  the  rates  as  he  deems  appropriate  before  en- 
tering into  the  contract. 

(k)  Post-Contract  Protection  for  CMP  Enrollees. — Priority  under 
the  Bankruptcy  Code. — Requires  an  eligible  organization  which  is 
not  a  federally  qualified  HMO  to  make  assurances  (satisfactory  to 
the  Secretary)  that,  if  it  should  cease  to  provide  services  under  the 
contract,  it  will  provide  or  arrange  supplemental  coverage  to  en- 
rolled beneficiaries.  Supplemental  coverage  would  continue  for  the 
duration  of  any  exclusion  period  related  to  a  preexisting  condition. 

Amends  chapter  11  of  the  Bankruptcy  Code  to  provide  that,  in 
the  event  a  CMP  enters  a  chapter  11  proceeding,  the  CMP  (or  its 
trustee)  must  make  timely  payments  for  the  required  supplemental 
coverage.  Payments  made  prior  to  approval  of  a  reorganization 
plan  would  be  treated  as  an  administrative  expense.  The  reorgani- 
zation plan  would  have  to  provide  for  continuation  of  the  payments 
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to  the  extent  necessary  to  comply  with  the  assurances  made  to  the 
Secretary. 

(I)  Task  Force  on  Medicare  Capitation. — Establishes  a  15-member 
Task  Force  on  Medicare  Capitation,  to  be  appointed  by  the  Prospec- 
tive Payment  Assessment  Commission  (ProPAC),  in  consultation 
with  the  Physician  Payment  Review  Commission  (PPRC),  after  con- 
sultation with  private  and  prepaid  health  plans.  Membership 
would  consist  of  5  members  drawn  from  each  of  the  following 
groups: 

(i)  Representatives  of  private  and  prepaid  health  plans;  these 
could  include  physicians  or  other  health  professionals  serving 
Medicare  beneficiaries; 

(ii)  Researchers  in  health  care  delivery  and  financing  and  ex- 
perts in  prepaid  health  care  financing  and  underwriting; 

(iii)  Medicare  beneficiaries  and  representatives  of  employers 
and  labor. 

Members  are  to  serve  for  the  life  of  the  Task  Force.  A  vacancy  is 
to  be  filled  by  a  member  of  the  appropriate  group,  appointed  in  the 
same  manner  as  the  original  appointee.  Replacement  of  a  member 
would  not  affect  the  powers  or  duties  of  the  Task  Force. 

Provides  that  a  majority  of  the  Task  Force  members  shall  consti- 
tute a  quorum  and  that  decisions  may  be  made  by  a  simple  majori- 
ty of  members  present  and  voting  at  a  properly  called  meeting.  The 
first  meeting  is  to  be  called  by  ProPAC  no  later  than  January  1, 
1988.  Task  Force  members  are  to  select  a  Chairman.  Subsequent 
meetings  are  to  occur  at  the  call  of  the  Chairman  or  a  majority  of 
members,  but  no  less  than  once  every  3  months. 

Provides  that  members  are  to  serve  without  pay  but  receive 
travel  expenses  and  per  diem  allowances  according  to  the  rules  for 
persons  serving  intermittently  in  Government  service. 
Provides  that  the  Task  Force  shall: 

(i)  Periodically  review  the  calculations  and  methodology  em- 
ployed by  the  Secretary  in  establishing  the  capitation  rate  for 
an  HMO/CMP  with  a  risk  contract; 

(iii)  Document  and  report  on  discrepancies  between  the 
actual  and  projected  U.S.  per  capita  incurred  cost  (USPCC) 
used  in  rate-setting,  with  particular  attention  to  calendar 
years  1985,  1986,  and  1987;  and 
(iii)  Assess  alternative  rate-setting  methodologies. 
Requires  the  Task  Force  to  submit  a  final  report  to  Congress  no 
later  than  January  1,  1989.  The  Secretary  is  required  to  provide  in- 
terim reports,  no  later  than  January  1,  1989  and  1990,  describing 
the  Task  Force's  activities  and  giving  any  preliminary  findings  on 
the  subjects  to  be  addressed  in  the  final  report. 
Provides  that  the  Task  Force's  final  report  shall  include: 

(i)  An  assessment  of  the  long-term  potential  for  Medicare 
savings  through  prepared  health  plans; 

(ii)  A  comparative  analysis  of  use,  cost,  and  quality  of  serv- 
ices under  fee-for-service  systems  and  prepaid  plans; 

(iii)  An  evaluation  of  the  geographic  areas  used  in  developing 
capitation  rates,  the  use  of  fee-for-service  reimbursement  and 
utilization  rates  in  calculating  rates,  and  the  effect  on  the  rate 
calculation  of  substantial  market  penetration  by  prepaid  plans; 
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(iv)  Recommendations  for  changes  in  the  Medicare  rate-set- 
ting methodology  for  risk  contractors,  specifically  addressing: 

Rate  adjustments  for  case  mix  (including  age,  disability, 
and  functional  status),  geographical  differences  in  the  cost 
of  furnishing  sendees,  and  the  effect  of  outlier  cases; 

Alternative  rate  methodologies  to  control  and  reimburse 
for  catastrophic  illness; 

Methods  for  ensuring  that  individuals  in  rural  or  medi- 
cally underserved  areas  have  access  to  quality  prepaid 
services;  and 

Setting  a  more  equitable  rate  for  organizations  which 
serve  rural  or  medically  underserved  areas,  or  areas  where 
medical  practice  is  more  conservative. 

Requires  the  report  to  be  prepared  in  consultation  with  HCFA 
and  to  be  based  in  part  on  findings  of  research  projects  conducted 
by  the  Task  Force  or  HCFA.  The  Task  Force  is  required  to  allow 
representatives  of  private  and  prepaid  health  plans  to  comment  on 
the  report  before  its  submission;  comments  are  to  accompany  the 
final  report  submitted  to  Congress. 

Provides  that  the  Task  Force  may  award  research  grants  or  con- 
tracts for  assistance  in  its  duties,  provided  that  it  demonstrates  to 
the  satisfaction  of  ProPAC  and  PPRC  that  the  assistance  is  needed 
to  provide  otherwise  unavailable  information.  The  Task  Force  is 
authorized  to  appoint  staff  and  establish  pay  rates  without  regard 
to  civil  service  rules.  Travel  expenses  and  per  diem  allowances  are 
subject  to  the  rules  for  persons  serving  intermittently  in  the  Gov- 
ernment service.  The  Task  Force  is  authorized  to  use  ProPAC  and 
PPRC  staff  on  a  reimbursable  basis  and  with  the  prior  consent  of 
the  commission  concerned.  The  Task  Force  is  permitted  to  use  the 
United  States  mails  on  the  same  terms  as  other  government  agen- 
cies, to  accept  donations  and  volunteer  services,  to  procure  sup- 
plies, services,  and  property,  and  to  make  contracts.  The  Task 
Force  is  authorized  to  adopt  rules  and  procedures,  including  proce- 
dures to  allow  interested  parties  to  submit  information. 

Provides  that  the  Task  Force  will  terminate  on  January  2,  1991. 
Any  funds  held  by  the  Task  Force  on  that  date  would  be  returned 
to  the  Treasury  and  credited  as  miscellaneous  receipts;  other  prop- 
erty would  be  disposed  of  as  surplus  property. 

Authorizes  appropriations  for  FY  1988  through  1991  of  such 
sums  as  may  be  necessary  to  carry  out  the  Task  Force  provisions. 

(m)  Disabled  Individual  Classification.— Requires  the  Secretary 
to  establish  a  class  of  beneficiaries  who  reach  age  65  during  calen- 
dar 1988,  1989,  1990,  or  1991,  and  who  received  Social  Security  dis- 
ability benefits  prior  to  reaching  age  65. 

(n)  Two- Year  Extension  on  Period  for  Benefit  Stabilization. — 
Allows  a  stabilization  fund  to  be  established  for  a  contract  period 
bc^nning  up  to  6  years  after  the  enactment  of  the  Deficit  Reduc- 
tion Act  of  1984,  or  July  18,  1990. 

(o)  Notice  to  enrollees. — Health  maintenance  organizations  would 
be  required  to  inform  beneficiaries  of  the  possibili^  that  the 
HMO's  participation  in  Medicare  will  not  continue  indefinitely. 

Effective  dates.— (b),  (c),  (d),  (g),  (h),  (i),  0),  and  (m)  are  effec- 
tive on  enactment,  (i)  Effective  April  1,  1988,  or  earlier  if  the  Secre- 
tary can  provide  the  required  data  in  machine  readable  form  prior 
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to  that  date,  (k)  Effective  on  enactment.  Applies  to  a  case  under 
chapter  11  of  the  Bankruptcy  Code  for  which  a  plan  of  reorganiza- 
tion has  not  been  confirmed  by  the  court  as  of  the  date  of  enact- 
ment, (n)  Effective  as  if  included  in  the  Deficit  Reduction  Act  of 
1984. 

Conference  agreement 

(a)  Broadening  Use  of  Civil  Monetary  Penalties  and  Intermediate 
Sanctions  against  HMOs/CMPs. — The  conference  agreement  in- 
cludes the  &nate  amendment  with  a  modification  to  provide  for 
the  higher  penalty  amounts  included  in  the  House  provision. 

(bj  Capitation  Demonstration  Projects. — The  conference  agree- 
ment includes  the  Senate  amendment,  with  modifications  relating 
to  demonstrations  of  contracts  with  employer  related  groups.  The 
Secretary  is  permitted  to  conduct  no  more  than  three  such  projects, 
with  combined  expenditures  to  equal  no  more  than  $600  million 
per  year,  to  be  distributed  among  the  projects  at  the  Secretary's 
discretion.  The  Secretary  is  authorized  to  compute  payment  rates 
for  the  projects  on  the  basis  of  individual  average  projected  cost 
(APC)  for  the  beneficiaries  belonging  to  the  group;  rates  may  not 
exceed  95  percent  of  the  APC.  Rates  may  not  exceed  115  percent  of 
the  AAPCC  (as  would  be  computed  for  a  comparable  arrangement 
with  an  HMO  or  CMP)  after  the  third  year  of  the  project,  or  95 
percent  of  the  AAPCC  after  the  fifth  year.  The  sponsor  of  the 
project  may  retain  not  more  than  5  percent  of  the  APC  to  the 
extent  that  the  APC  exceeds  the  costs  of  the  project.  At  the  discre- 
tion of  the  Secretary,  additional  savings  would  be  returned  to  bene- 
ficiaries in  the  form  of  additional  benefits  or  returned;  no  portion 
of  the  excess  savings  could  be  used  to  fund  additional  benefits  for 
participants  who  are  not  Medicare  beneficiaries. 

Enrollment  in  the  demonstration  must  be  voluntary.  Enrollees 
must  have  the  right  to  disenroU  on  30  days  notice  and  to  return  to 
the  basic  Medicare  and  supplemental  health  plan  coverage  they 
had  prior  to  enrolling.  The  projects  would  be  subject  to  the  same 
requirements  as  HMOs  and  CMPs  with  risk-sharing  contracts,  re- 
lating to  payment  of  claims  from  outside  providers,  prior  review  of 
brochure  and  other  promotional  materials,  review  of  the  quality  of 
care  by  a  peer  review  organization  (PRO)  or  other  quality  review 
organization  selected  by  the  Secretary,  and  civil  monetary  penal- 
ties for  specified  contractural  or  regulatory  violations.  Projects 
would  also  be  required  to  comply  with  all  applicable  State  laws. 

Benefits  under  a  project  must  be  equal  to  or  greater  than  the 
benefits  available  to  enrollees  under  Medicare  and  under  the  em- 
ployer-sponsored plan  currently  in  effect  (or  equal  to  the  actuarial 
equivalent  of  the  Medicare  and  employer  plan  combined).  The 
project  must  quarantee  all  benefits  for  the  period  of  the  demonstra- 
tion. The  project  must  demonstrate  to  the  satisfaction  of  the  Secre- 
tary that  it  has  adequate  financial  reserves. 

The  conference  agreement  provides  that  no  capitation  demon- 
stration, except  one  involving  an  eligible  organization  under  the 
terms  of  section  1876  of  the  Act,  may  be  conducted  other  than 
under  the  terms  specified  above. 

The  Comptoller  General  is  required  to  monitor  projects  conduct- 
ed under  this  section  and  report  at  least  once  a  year  to  the  Com- 
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mittee  on  Finance  of  the  Senate  and  the  Committees  on  Energy 
and  Commerce  and  on  Ways  and  Means  of  the  House  on  the  status 
of  the  projects  and  the  effect  on  the  projects  of  the  requirements  of 
this  section,  and  to  file  a  final  report  at  the  conclusion  of  the 
projects. 

(c)  Treatment  of  Michigan  Blue  Care  HMO  Network  under  50  Per- 
cent Rule. — The  conference  agreement  includes  the  Senate  amend- 
ment. 

(d)  Assignment  of  HMO  Members  for  Certain  Organizations. — The 
conference  agreement  includes  the  Senate  amendment,  with  an 
amendment  to  clarify  that  only  members  with  a  collectively  bar- 
gained right  to  obtain  services  through  the  organization  shall  be 
considered  members  of  the  parent  organization. 

(e)  Coverage  of  Social  Worker  Services  Furnished  by  an  HMO  to 
Its  Members. — The  conference  agreement  includes  the  House  provi- 
sion. 

(p  Delay  in  Effective  Date  of  Physician  Incentive  Rules  for  Health 
Maintenance  Organizations. — The  conference  agreement  includes 
the  House  provision. 

(g)  Temporary  Waiver  for  Watts  Health  Foundation. — The  confer- 
ence agreement  includes  the  Senate  amendment.  The  conferees 
would  continue  the  current  exemption  of  the  Watts  Health  Foun- 
dation's federally  qualified  HMO  (United  Health  Plan)  from  the 
50-50  rule  for  Medicare  risk  contracts  until  January  1,  1990.  The 
plan  has  suffered  financial  problems  that  resulted  in  it  filing  for 
bankruptcy  under  Chapter  11  of  the  United  States  Code.  This  fur- 
ther delay  in  the  application  of  the  50-50  rule  will  provide  the  plan 
with  a  period  in  which  it  can  reorganize  and  renew  its  efforts  to 
enroll  members  who  are  not  eligible  for  Medicare  or  Medicaid.  Be- 
ginning on  January  1,  1990,  the  plan  will  be  required  to  have  Sec- 
retarial approval  of  an  enrollment  schedule  that  will  bring  the 
plan  into  compliance  with  50-50  rule. 

(hj  Extension  of  Waivers  for  Social  Health  Maintenance  Organi- 
zation.— The  conference  agreement  includes  the  Senate  amend- 
ment. 

(ij  HMO  Payments  for  Hospital  Services. — The  conference  agree- 
ment includes  the  Senate  amendment,  with  modifications.  The  re- 
quirement that  hospitals  and  skilled  nursing  facilities  accept  pay- 
ment at  Medicare  levels  as  pajnnent  in  full  for  services  to  risk  con- 
tract enrollees  applies  to  enroUees  of  all  eligible  organizations, 
rather  than  just  those  in  organizations  which  had  elected  the  direct 
payment  option  prior  to  October  1,  1987.  The  provision  is  effective 
for  discharges  on  or  after  April  1,  1988,  or,  if  later,  on  the  earliest 
date  on  which  the  Secretary  can  provide  the  required  data  in  ma- 
chine readable  form. 

(j)  Discount  and  Advance  Determination  of  Payments. — The  con- 
ference agreement  does  not  include  the  Senate  amendment. 

(kj  Post-Contract  Protection  for  HMO  and  CMP  Enrollees.— The 
conference  agreement  includes  the  Senate  amendment,  with  modi- 
fications. The  requirement  applies  to  Federally  qualified  HMOs,  as 
well  as  to  CMPs.  The  organization  is  responsible  for  continued  cov- 
erage for  not  more  than  6  months  after  contract  termination.  The 
agreement  does  not  include  amendments  to  the  Bankrupt  Code. 
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1.  Task  Force  on  Medicare  Capitation. — The  conference  agree- 
ment includes  the  Senate  amendment,  with  modifications.  The 
study  of  Medicare  capitation  is  to  be  performed  by  the  General  Ac- 
counting Office,  rather  than  by  an  independent  task  force.  The 
study  is  to  address,  at  a  minimum:  validation  of  the  current 
AAPCC  computation,  methods  for  refining  the  AAPCC,  alterna- 
tives to  the  use  of  the  AAPCC  in  rate  setting,  and  other  issues,  in- 
cluding problems  of  enrollee  self-selection,  catastrophic  cases,  and 
rates  for  rural  and  medically  underserved  areas. 

(m)  Disabled  Individual  Classification. — The  conference  agree- 
ment does  not  include  the  Senate  amendment. 

(n)  Two- Year  Extension  on  Period  for  Benefit  Stabilization. — The 
conference  agreement  includes  the  Senate  amendment. 

(o)  Notice  to  Enrollees. — The  conference  agreement  includes  the 
Senate  amendment. 

3.  Exclusion  of  Direct  Medical  Education  Costs  Attributable  to 
Training  of  Foreign  Medical  Graduates  (Section  4002(b)  of  Senate 
Amendment) 

Present  law 

COBRA  requires  the  Secretary  to  pay  hospitals  for  direct  costs  of 
graduate  medical  education  programs  (training  of  resident  physi- 
cians) on  the  basis  of  a  hospital  specific,  prospectively  determined 
amount  per  full  time  equivalent  (FTE)  resident.  The  per  FTE  resi- 
dent amount  is  based  on  the  actual  allowable  cost  per  FTE  resident 
the  hospital  incurred  in  a  base  year,  updated  to  the  year  of  pay- 
ment by  the  rate  of  increase  in  the  consumer  price  index.  The  ag- 
gregate pajrment  the  hospital  receives  for  a  cost  reporting  period  is 
based  on  Medicare's  share  of  the  product  of  the  hospital  s  per  resi- 
dent amount  for  the  period  multiplied  by  the  weighted  number  of 
FTE  residents  the  hospital  had  in  approved  medical  residency 
training  programs  during  the  period.  Medicare's  share  is  equal  to 
the  fraction  of  the  hospital's  inpatient  bed  days  attributable  to 
Medicare  patients.   

The  weighted  number  of  FTE  residents  is  based  on  certain 
weighting  factors:  residents  who  are  in  their  initial  residency 
period  (years  needed  to  qualify  for  board  certification)  are  fully 
counted;  residents  not  in  the  initial  period  are  counted  as  one-half 
an  FTE;  and,  after  July  1,  1987,  residents  who  are  foreign  medical 
graduates  (FMGrs)  who  have  not  passed  a  national  exam  are  not 
counted  at  all.  A  foreign  medical  graduate  is  defined  as  a  resident 
who  is  not  a  graduate  of  an  accredited  U.S.  or  Canadian  school  of 
medicine,  osteopathy,  dentistry,  or  podiatry. 

House  bill 

No  provision. 

Senate  amendment 

Provides  that,  except  for  transition  periods,  foreign  medical  grad- 
uates (FMGs)  shall  not  be  counted  in  the  hospital's  number  of  FTE 
residents  for  any  cost  reporting  period  beginning  on  or  after  July  1, 
1988.  Under  the  transition  rule  for  the  first  cost  reporting  period 
beginning  on  or  after  July  1,  1988,  the  number  of  FMG  residents 
counted  is  equal  to  the  lesser  of:  (1)  two-thirds  of  the  number  of 
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FMG  residents  in  approved  programs  during  the  year  who  began 
their  initial  period  of  residency  training  prior  to  July  1,  1988;  or  (2) 
two-thirds  of  the  number  of  FMG  residents  for  whom  the  hospital 
received  direct  medical  education  pa3rments  in  the  last  cost  report- 
ing period  beginning  prior  to  July  1,  1988.  For  the  second  cost  re- 
porting period  after  July  1,  1988,  the  count  is  the  lesser  of:  (1)  one- 
third  of  the  number  of  FMGrs  in  approved  programs  during  the 
year  who  began  their  initial  residency  period  before  July  1,  1988; 
or  (2)  one-third  of  the  number  of  FMGs  for  whom  the  hospital  re- 
ceived pa3rments  for  direct  medical  education  costs  during  the  last 
cost  reporting  period  beginning  before  July  1,  1987. 

Also  provides  a  special  five  year  transition  period  for  hospitals  in 
which  more  than  50  percent  of  the  residents  for  whom  the  hospital 
receives  direct  medical  education  payments,  as  of  September  1, 

1987,  are  FMGrs.  In  this  case,  the  first  transition  rule  applies  for 
the  first  two  cost  reporting  periods  beginning  on  or  after  July  1, 

1988,  and  the  second  transition  rule  applies  for  the  next  three  cost 
reporting  periods. 

Effective  date. — Enactment. 

Conference  agreement 

The  conference  ageement  does  not  include  the  Senate  amend- 
ment. 

4.  Publication  of  Policies  (Sections  9206(j)  and  9233  (b)  and  (d), 
and  Section  4073  of  House  bill;  Sections  4001(c),  4012(a),  and  4081(b) 
of  Senate  amendment) 

Present  law 

(a)  Requiring  Publication  of  Intermediary  and  Carrier  Budget 
Methodology. — The  Secretary  is  required  to  publish  in  the  Federal 
Register  the  standards  and  criteria  used  to  evaluate  Medicare  fiscal 
intermediaries  and  carriers.  In  pa3dng  fiscal  intermediaries  and 
carriers  for  their  services,  the  Secretary  is  required  to  take  into  ac- 
count the  amount  that  is  reasonable  and  adequate  to  meet  the 
costs  which  must  be  incurred  by  an  efficiently  and  economically  op- 
erated agency  or  organization. 

Current  law  does  not  require  the  Secreta^  publish  the  meth- 
odology by  which  he  or  she  determines  this  amount. 

(b)  Notification  of  Providers  of  Services  of  Changes  in  Medicare 
Rules. — The  Secretary  is  authorized  to  enter  into  agreements  with 
fiscal  intermediaries.  These  agreements  require,  among  other  re- 
quirements, that  the  intermediaries  serve  as  a  center  for,  and  com- 
municate to  providers,  any  information  or  instructions  furnished  to 
the  intermediary  by  the  Secretary. 

(c)  Publication  as  Regulations  of  Significant  Policies. — Current 
law  requires  that,  except  in  specified  circumstances.  Medicare  regu- 
lations must  go  through  proposed  rulemaking  with  a  60-day  period 
for  public  comment.  TTie  law  does  not  define  a  regulation  for  that 
purpose. 

(d)  Publication  of  List  of  Other  Policies. — A  number  of  policy 
matters  which  are  issued  by  the  Department  of  Health  and  Human 
Services  of  the  Health  Care  Financing  Administration  are  not  re- 
quired to  go  through  public  rulemsddng. 
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(ej  Advance  Notice  of  Certain  Other  Policy  Changes. — In  addition 
to  policies  promulgated  by  the  Department  of  Health  and  Human 
Services  and  the  Health  Care  Financing  Administration,  policies 
are  sometimes  adopted  by  the  fiscal  intermediaries,  carriers,  or  | 
peer  review  organizations. 

(p  Rural  Impact  Regulatory  Analysis. — There  is  currently  no  re- 
quirement that  the  S^retary  include,  in  a  proposed  final  rule,  an 
analysis  of  the  regulation's  impact  on  rural  areas. 

(g)  No  provision 

(h)  No  provision. 

(i)  No  provision. 

House  bill 

(a)  Requiring  Publication  of  Intermediary  and  Carrier  Budget 
Methodology.  — 

Section  9233(b). — Requires  the  Secretary  to  publish  in  the  Feder- 
al Register,  by  September  1  before  each  fiscal  year,  the  data,  stand- 
ards, and  methodology  to  be  used  to  establish  budgets  for  fiscal  in- 
termediaries and  carriers  for  that  fiscal  year. 

The  Secretary  is  first  required  to  publish  in  the  Federal  Register 
for  public  comment,  at  least  90  days  before,  the  data,  standards, 
and  methodology  proposed  to  be  used. 

Section  4073. — No  provision. 

(b)  Notification  of  Changes  in  Medicare  Policy. — 

Section  9233(d). — Requires  each  agreement  between  the  Secre- 
tary and  a  fiscal  intermediary  to  include  the  requirement  that  the 
intermediary  transmit  to  each  home  health  agency  and  skilled 
nursing  facility,  within  5  business  days  after  receipt,  a  copy  of  any 
related  coverage  or  program  instructions  and  memoranda,  clarifica- 
tions, interpretive  rules,  statements  of  policy,  and  guidelines  of 
general  applicability  which  the  Secretary  has  sent  the  interme- 
diary. For  other  providers,  the  intermediary  is  required  to  transmit 
this  information  by  the  7th  day  of  the  following  month  (except  that 
the  information  must  be  sent  within  5  business  days  if  the  state- 
ment is  effective  before  the  7th  day  of  the  following  month). 

Section  4073. — No  provision. 

(c)  Publication  as  Regulations  of  Significant  policies. — 
Section  9233. — No  provision. 

Section  4073. — Provides  that  no  rule,  requirement,  or  other  state- 
ment of  policy  (other  than  a  national  coverage  determination)  that 
has  (or  may  have)  a  significant  effect  on  the  scope  of  benefits,  the 
payment  for  services,  or  the  eligibility  of  individuals,  entities,  or  or- 
ganizations to  furnish  or  receive  Medicare  services  or  benefits  shall 
take  effect  unless  it  is  promulgated  by  the  Secretary  by  regulation. 

(d)  Publication  of  List  of  Other  Policies. — 
Section  9233. — No  provision. 

Section  4073. — Requires  the  Secretary  to  publish  in  the  Federal 
Register,  at  least  every  3  months,  a  list  of  all  manual  instructions, 
interpretative  rules,  statements  of  policy,  and  guidelines  of  general 
applicability  which:  (1)  are  promulgated  by  the  Secretary  to  carry 
out  the  Medicare  programs,  and  (2)  are  not  published  as  required 
by  (c)  above  or  have  not  been  previously  listed  as  under  this  subsec- 
tion. 

(e)  Advance  Notice  of  Certain  Other  Policy  Changes. — 
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Section  92SS.—No  provision. 

Section  4073. — Provides  that  a  carrier,  fiscal  intermediary,  or 
peer  review  organization  may  not  change  a  policy  which  changes 
(or  established  a  standard  for)  Medicare  pajonent  (including  the  es- 
tablishment of  pajnnent  screens  and  utilization  and  quality  control 
standards),  unless  it:  (1)  has  a  process  reasonably  designed  to  pro- 
vide notice  of  the  change  to  providers,  practitioners  likely  to  be  af- 
fected by  the  change;  and  (2)  provides  notice  under  such  a  process 
not  later  than  30  days  before  the  effective  date  of  the  change. 

(f)  Rural  Impact  Regulatory  Analysis. — 

Section  9206(j). — Requires  the  Secretary — in  publishing  notices  of 
proposed  and  final  regulations  relating  to  Part  A  of  Medicare — to 
include  an  analysis  of  the  impact  of  such  regulations  on  health 
care  in  rural  hospitals. 

Section  4 ^/^«^.— Requires  the  Secretary— in  each  proposed  or  final 
regulation  meeting  certain  requirements  to  include  on  analysis  of 
the  impact  of  the  regulation  on  the  access  of  individuals  to  health 
care  services  in  rural  areas.  The  regulations  for  which  this  require- 
ment applies  are  those  that:  (1)  related  to  a  Federal  health  care 
program  under  the  jurisdiction  of  the  Secretary;  and  (2)  can  reason- 
ably be  expected  to  affect  a  substantial  number  of  providers  of 
health  care  services  in  rural  areas.  The  impact  analysis  is  required 
to  include  an  evaluation  of  the  ability  of  rural  health  care  provid- 
ers to  comply  with  any  reporting  requirements  imposed  by  the  reg- 
ulation. 

(g)  Consistent  and  Clearly  Understood  Practices. — No.  provision. 

(h)  Easily  Accessible  Data  Base. — No  provision. 

(i)  Report. — No  provision. 
Effective  date. — 

Section  9233(b)  and  (d). — (a)  Applies  on  or  after  the  date  of  enact- 
ment of  this  Act  and  applies  to  budgets  for  fiscal  years  beginning 
with  fiscal  year  1989.  (b)  Applies  to  any  fiscal  intermediary  agree- 
ments as  of  January  1,  1988,  but  shall  not  apply  to  any  instruction, 
memorandum,  clanfication,  rule,  statement,  or  guideline  issued 
before  that  date. 

Section  9206(j). — (f)  Applies  to  regulations  (suid  proposed  regula- 
tions) issued  on  or  after  January  1,  1988. 

Section  4073. — (c)  Applies  on  or  after  the  date  of  enactment  of 
this  Act,  but  does  not  apply  to  rules,  requirements,  and  policies 
issued  on  or  before  the  date  of  enactment  of  this  Act.  (d)  Applies  on 
or  after  the  date  of  enactment  of  this  Act,  but  does  not  apply  to 
instructions,  rules,  statements,  and  guideline  issued  before  January 
1,  1988.  The  Secretary  is  required  to  first  publish  the  required  list 
in  the  Federal  Register  by  April  1,  1988.  (e)  Applies  to  policy 
changes  issued  on  or  after  January  1,  1988.  (f)— Applies  to  regula- 
tions published  more  than  120  days  aipter  the  date  of  enactment  of 
this  Act. 

Senate  amendment 

(a)  Requiring  Publication  of  Intermediary  and  Carrier  Budget 
Methodology. — Similar  provision  except  that  it  does  not  contain  the 
requirement  that  the  Secretary,  90  days  in  advance,  publish  the 
data,  standards,  and  methodologies  proposed  to  be  used. 


565 


(b)  Notification  of  Changes  in  Medicare  Policy. — Requires  each 
fiscal  intermediary  and  carrier  which  administers  Medicare  claims 
for  extended  care,  post-hospital  extended  care,  home  health  care, 
and  durable  medical  equipment  benefits  to  make  available  to  the 
public  all  interpretive  materials,  guidelines,  and  clarifications  of 
policies  which  relate  to  payments  for  such  benefits. 

(c)  Publications  as  Regulations  of  Significant  Policies. — No  provi- 
sion. [See  (d)  below.] 

(d)  Publication  of  List  or  Other  Policies. — Requires  the  Secretary 
to  publish  in  the  Federal  Register,  not  less  than  every  three 
months,  a  list  indicating  the  subject  matter  of  all  new  home  health 
care,  extended  care,  post-hospital  extended  care,  and  durable  medi- 
cal equipment  coverage  instructions  and  clarifications  that  have 
been  furnished  in  the  preceding  3  months  to  fiscal  intermediaries, 
carriers,  or  service  providers,  as  well  as  interpretive  rules,  and 
statements  of  policy  or  policy  changes,  issued  or  used  by  the  Secre- 
tary, and  by  fiscal  intermediaries  or  carriers. 

(e)  Advance  Notice  of  Certain  Other  Policy  Changes. — Requires 
the  Secretary  to  only  change  policies  or  establish  standards  for 
Medicare  pajnment,  and  requires  the  Secretary  or  his  or  her  fiscal 
intermediaries  or  carriers  to  only  issue  additional  instructions, 
clarifications,  rules,  statements,  and  guidelines  for  extended  care, 
post-hospital  extended  care,  home  health  care,  or  durable  medical 
equipment  by  written  statement,  made  available  to  all  affected 
fiscal  intermediaries,  carriers,  and  service  providers  (and  to  the 
Secretary  when  such  additional  statement  is  made  by  a  fiscal  inter- 
mediary or  carrier). 

Provides  that  any  such  statement  shall  only  have  effect  with  re- 
spect to  claims  submitted  30  days  after  its  full  text  has  been  made 
available  pursuant  to  (d)  above. 

(P  Rural  Impact  Regulatory  Analysis. — Requires  the  Secretary — 
whenever  he  or  she  publishes  a  general  notice  of  proposed  rulemak- 
ing for  any  rule  or  regulation  proposed  under  Medicare,  Medicaid, 
or  the  peer  review  organization  program,  that  may  have  a  signifi- 
cant Impact  on  substantial  number  of  small  rural  hospitals — to  pre- 
pare and  make  avsdlable  for  public  comment  an  initial  regulatory 
impact  analysis. 

Requires  that  analysis  to  describe  the  impact  of  the  proposed 
rule  or  regulation  on  such  hospitals  and  is  required  to  set  forth, 
with  respect  to  small  rural  hospitals,  the  matters  required  under 
Section  603  of  Title  V,  United  States  Code— to  be  set  forth  with  re- 
spect to  small  entities. 

Requires  the  initial  regulatory  Impact  analysis  (or  a  summary)  to 
be  published  in  the  Federal  Register  at  the  time  of  the  publication 
of  general  notice  of  proposed  rulemaking  for  the  rule  or  regulation. 

Requires  the  Secretary — whenever  he  or  she  promulgates  a  final 
version  of  a  rule  or  regulation  for  which  an  initial  regulatory 
impact  analysis  is  required  by  the  above — to  prepare  a  final  regula- 
tory impact  analysis  with  respect  to  the  final  version  of  the  rule  or 
regulation. 

Requires  that  analysis  to  describe  the  impact  of  the  proposed 
rule  or  regulation  on  such  hospitals  and  is  required  to  set  forth, 
with  respect  to  small  rural  hospitals,  the  matters  required  under 
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Section  603  of  Title  V,  United  States  Code— to  be  set  forth  with  re- 
spect to  small  entities. 

Requires  the  Secretary  to  make  copies  of  the  final  regulatory 
impact  analysis  available  to  the  public  and  to  publish,  in  the  Feder- 
al Register  at  the  time  of  publication  of  the  final  version  of  the 
rule  or  regulation,  a  statement  describing  how  a  member  of  the 
public  may  obtain  a  copy  of  such  analysis. 

Requires — if  a  regulatory  flexibility  analysis  is  required  by  Chap- 
ter 6  or  Title  V,  United  States  Code,  for  a  rule  or  regulation  to 
which  this  subsection  applies,  such  analysis  shall  specifically  ad- 
dress the  impact  of  the  rule  or  regulation  on  small  rural  hospitals. 

(g)  Consistent  and  Clearly  Understood  Practices. — Requires  the 
Secretary  to  ensure  that  the  practices  of  fiscal  intermediaries  £uid 
carriers  regarding  Medicare  pa3anents  are  consistent  with  each 
other  and,  to  the  maximum  extent  possible,  are  clearly  understood 
by  service  providers  and  beneficiaries. 

Requires  the  Secretary  to  consult  periodically  with  representa- 
tives of  beneficiaries,  service  providers,  fiscal  intermediaries  and 
carriers,  [and]  to  update,  and  clarify,  as  necessary,  existing  policies 
regarding  skilled  nursing  and  home  health  care  to  meet  such  goals. 

(h)  Easily  Accessible  Data  Base. — Requires  the  Secretary,  to  the 
extent  feasible,  to  make  such  changes  in  automated  data  collection 
and  retrieval  by  the  Secretary  and  his  or  her  fiscal  intermediaries 
as  are  necessary  to  make  easily  accessible  for  the  Secretary  and 
other  appropriate  parties  a  data  base  which  fairly  and  accurately 
reflects  the  provision  of  extended  care,  post-hospital  extended  care, 
and  home  health  care  Medicare  benefits,  including  such  categories 
as  benefit  denials,  results  of  appeals,  and  other  relevant  factors, 
and  selectable  by  such  categories  and  by  fiscal  intermediary,  serv- 
ice provider,  and  region. 

(i)  Report. — Requires  the  Secretary,  not  later  than  six  months 
after  enactment,  to  report  to  Congress  on  the  feasibility  of  includ- 
ing in  the  data  base  required  by  (h)  above,  diagnoses  (or  groups  of 
them),  length  of  coverage,  and  reimbursements. 

Effective  date.— (a)  Applies  on  or  after  the  date  of  enactment  of 
this  Act  and  applies  to  budget  for  fiscal  years  beginning  with  fiscal 
year  1989.  (b)  and  (d)  Applies  June  1,  1988.  (e),  (g),  (h),  and  (i)  Enact- 
ment, (f)  Applies  to  regulations  proposed  more  than  30  days  after 
the  date  of  the  enactment  of  this  Act. 

Conference  agreement 

(a)  Requiring  Publication  of  Intermediary  and  Carrier  Budget 
Methodology. — The  conference  agreement  includes  the  House  provi- 
sion. 

(b)  Notification  of  Providers  of  Services  of  Changes  in  Medicare 
Policy. — The  conference  agreement  includes  the  Senate  amend- 
ment, with  a  modification.  The  intermediaries  and  carriers  are  to 
transmit  information  to  providers  within  30  days. 

(c)  Publication  as  Regulations  of  Significant  Policies. — The  con- 
ference agreement  includes  the  House  Provision,  with  an  amend- 
ment to  clarify  that  only  policies  establishing  or  changing  a  sub- 
st€Lntive  legal  standard  governing  benefits,  pa)rment,  or  eligibility 
must  be  promulgated  as  regulations.  The  conferees  note  that  thi 
language  reflects  recent  court  rulings. 
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(d)  Publication  of  List  of  Other  Policies. — The  conference  agree- 
ment includes  the  House  provision. 

(e)  Advance  Notice  of  Certain  Other  Policy  Changes. — The  confer- 
ence agreement  does  not  include  either  the  House  provision  or  the 
Senate  amendment. 

(f)  Rural  Impact  Regulatory  Analysis. — The  conference  agree- 
ment includes  the  Senate  amendment. 

(g)  Consistent  and  Clearly  Understood  Practices. — The  conference 
agreement  does  not  include  the  Senate  amendment. 

(h)  Easily  Accessible  Data  Base. — The  conference  agreement  in- 
cludes the  Senate  amendment. 

(i)  Report. — The  conference  agreement  includes  the  Senate 
amendment. 

5.  Permitting  Continuation  of  Medicare  Coverage  by  Payment  by 
Individuals  With  Physical  or  Mental  Impairments  and  Permitting 
Disabled  To  Renew  Entitlement  Without  Waiting  Period  (Section 
4024  of  the  House  bill;  Section  4091  of  Senate  amendment) 

Present  law 

(a)  Continual  Hospital  Insurance  Benefits  for  Uninsured  Individ- 
uals with  Certain  Physical  or  Mental  Impairments. — An  individual 
whose  monthly  Disability  Insurance  (DI)  benefits  cease  because  he 
or  she  is  engaging  in  substantial  gainful  activity  is  entitled  to  HI 
benefits  for  three  additional  years  (including  12  months  worth  of 
extended  **trial  work"  during  which  DI  entitlement  technically  con- 
tinues while  monthly  benefits  are  suspended),  provided  the  individ- 
ual has  not  medically  recovered  from  the  impairment  that  estab- 
lished the  initial  entitlement  to  benefits. 

OBRA  provides  that  Medicare  is  the  secondary  payer  for  disabled 
Medicare  beneficiaries  who  elect  to  be  covered  under  employment- 
based  health  insurance  as  a  current  employee  (or  family  member  of 
such  employee)  of  a  large  employer  (at  least  100  employees).  The 
provision  is  effective  1987-1992. 

(b)  None. 

(c)  None. 

(d)  Buy-in  to  Part  B  Coverage. — An  individual  whose  Disability 
Insurance  (DI)  benefits  cease  because  he  or  she  is  engaging  in  sub- 
stantial gainful  activity  is  entitled  to  SMI  benefits  for  three  addi- 
tional years,  including  12  months'  worth  of  extended  trial  work" 
during  which  DI  entitlement  technically  continues  while  benefits 
are  suspended,  provided  the  individual  has  not  medically  recovered 
from  the  impairment  that  established  the  initial  entitlement  to 
benefits. 

(e)  Permitting  Disabled  Individuals  to  Renew  Entitlement  to  Med- 
icare After  Gainful  Employment  Without  a  2-Year  Waiting 
Period. — Individuals  whose  DI  entitlement  has  been  terminated 
must  meet  a  two-year  waiting  period  requirement  before  Medicare 
coverage  can  commence  if  they  return  to  the  DI  rolls  after  5  years 
(7  years  in  the  case  disabled  widows  and  widowers  and  people  dis- 
abled since  childhood.) 

House  bill 

(a)  Continued  Hospital  Insurance  Benefits  for  Uninsured  Individ- 
uals With  Certain  Physical  or  Mental  Impairments. — Permits  a 
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former  DI  recipient,  not  yet  age  65,  who  has  been  continuously  en- 
titled to  or  enrolled  in  HI  or  in  a  group  health  plan  provided  by 
the  individual's  employer  or  spouse  s  employer  but  whose  entitle- 
ment to  HI  is  about  to  end  because  of  his  or  her  engajgement  in 
substantial  gainful  activity,  to  enroll  in  HI  if  the  individual's  im- 
pairment continues  (as  re-determined  annually). 

Specifies  that  individual  has  no  initial  7-month  enrollment 
period  beginning  three  months  before  his  or  her  HI  coverage  ends. 

Specifies  that  if  the  individual's  enrollment  or  non-enrollment  is 
unintentional,  inadvertent,  or  erroneous  and  is  the  result  of  error, 
misrepresentation,  or  inaction  by  the  Government  or  its  instrumen- 
talities, the  Secretary  may  take  the  necessary  steps  to  correct  the 
situation. 

Specifies  that  if  an  individual  is  in  a  group  health  plan  (as  re- 
quired to  be  offered  by  an  employer  under  conditions  prescribed  in 
Title  18  of  the  Act)  at  the  time  he  or  she  is  first  eligible  to  elect 
enrollment  for  continued  HI  coverage,  a  subsequent  special  enroll- 
ment period  can  be  established  encompassing  the  7-month  period 
beginning  with  the  month  after  the  group  health  insurance  ends. 
This  special  enrollment  provision  also  applies  to  people  who  elect 
and  subsequently  cancel  the  continuation  of  their  HI  coverage  pro- 
vided they  maintain  coverage  under  such  an  employer  group 
health  plan  (in  effect,  allowing  an  individual  potentially  to  have 
more  than  one  special  enrollment  period). 

(b)  Periods  of  New  HI  Coverage. — (1)  Specifies  periods  of  new  HI 
coverage  for  individuals  who  elect  continued  HI  coverage  during 
their  initial  enrollment  period,  as  follows — 

(1)  if  the  date  of  enrollment  occurs  before  their  existing  HI 
coverage  runs  out,  the  new  coverage  begins  in  the  month  after 
the  existing  coverage  begins  in  the  month  after  the  existing 
coverage  ends; 

(2)  if  the  date  of  enrollment  is  delayed  until  the  first  month 
after  their  existing  HI  coverage  runs  out,  the  new  coverage 
begins  2  months  later;  or 

(3)  if  the  date  of  enrollment  is  delayed  until  the  second  or 
later  month  after  their  existing  HI  coverage  runs  out,  the  new 
coverage  begins  3  months  later. 

(2)  Specifies  periods  of  new  HI  coverage  for  individuals  who  elect 
continued  HI  coverage  during  a  subsequent  special  enrollment 
period  (as  a  result  of  having  been  in  an  employer  group  health 
plan),  as  follows — 

(1)  if  the  date  of  enrollment  occurs  in  the  month  after  the 
employer's  coverage  runs  out,  the  new  HI  coverage  would 
begin  in  that  month;  or 

(2)  if  the  date  of  enrollment  occurs  in  a  later  month,  the  new 
HI  coverage  would  begin  in  the  month  following  the  month  of 
enrollment. 

The  new  coverage  would  end: 

(1)  in  the  month  that  the  individual  files  notice  that  he  no 
longer  wishes  HI  coverage; 

(2)  at  the  end  of  the  grace  period  for  nonpayment  of  premi- 
ums; or 

(3)  in  the  last  month  that  the  individual  meets  the  eligibility 
criteria  for  HI  coverage. 
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No  payment  would  be  made  for  expresses  that  were  incurred  out- 
side of  the  coverage  period. 

(c)  Premium. — Requires  individuals  to  pay  a  monthly  premium 
for  the  new  HI  coverage  at  the  actuarial  rate  paid  by  aged  recipi- 
ents. When  combined  with  a  new  SMI  premium  (described  in  (d) 
below),  the  two  monthly  premiums  together  may  not  exceed  8  per- 
cent of  yi2th  of  the  individual's  annual  gross  income.  However,  in 
no  case  could  either  premium  fall  below  25  percent  of  the  full  pre- 
mium that  would  otherwise  be  required. 

Specifies  that  the  premiums  may  be  paid  on  behalf  of  an  individ- 
ual by  any  public  or  private  entity  under  contract  or  other  ar- 
rangement with  the  Secretary. 

Specifies  that  the  HI  premium  is  to  be  deposited  in  the  Treasury 
and  credited  to  the  HI  Trust  Fund. 

(d)  Buy-in  to  Part  B  Coverage. — Permits  an  individual  whose  SMI 
coverage  is  about  to  run  out  to  enroll  for  continuation  of  such  cov- 
erage in  the  same  manner  and  under  the  same  enrollment  period 
requirements  as  are  created  for  HI  in  the  previous  subsection. 

Specifies  that  the  individual  is  required  to  pay  a  monthly  premi- 
um for  the  new  SMI  coverage  at  twice  the  actuarial  rate  for  the 
aged  (i.e.  about  four  times  the  regular  SMI  premium),  subject  to 
the  minimum  and  maximum  limitations  for  the  combined  HI  and 
SMI  premiums  described  in  (c)  above. 

(e)  Permitting  Disabled  Individuals  to  Renew  Entitlement  to  Med- 
icare After  Gainful  Employment  Without  a  2-Year  Waiting 
Period. — Permits  individuals  who  reestablish  entitlement  to  DI 
benefits  after  being  off  the  rolls  for  5  years  (7  years  in  the  case  of 
disabled  widows  and  widowers  and  people  disabled  since  childhood) 
to  be  covered  by  the  Medicare  program  without  again  having  to 
meet  the  2-year  waiting  period  requirement.  Persons  may  count 
months  of  a  previous  period  of  disability  toward  satisfying  the  2- 
year  waiting  period,  provided  their  current  impairment  is  the  same 
as  (or  directly  related  to)  that  in  the  previous  period  of  disability. 

Effective  dates. — In  general,  the  section  would  become  effective 
for  months  beginning  after  the  60-day  period  beginning  on  the  date 
of  enactment,  (a)  and  (b),  (c)  and  (d)  apply  to  individuals  whose  enti- 
tlement under  HI  would  otherwise  terminate  after  the  60-day 
period  (e)  applies  when  the  previous  period  of  disability  ends  later 
than  60  days  after  enactment. 

Senate  amendment 

(a)  Continued  Hospital  Insurance  Benefits  for  Uninsured  Individ- 
uals with  Certain  Physical  or  Mental  Impairments. — No  provision. 
(h)  Periods  of  New  HI  Converage. — No  provision. 

(c)  Premium. — No  provision 

(d)  Buy-in  to  Part  B  Coverage. — No  provision. 

(e)  Permitting  Disabled  Individuals  to  Renew  Entitlement  to  Med- 
icare After  Gainful  Employment  Without  a  2-year  Waiting  Period. — 
Same  as  House  bill. 

Effective  dates. — (e)  applies  when  the  previous  period  of  disability 
ends  later  than  60  days  after  enactment. 
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Conference  agreement 

(a)  Continued  Hospital  Insurance  benefits  for  uninsured  individ- 
uals with  certain  physical  or  mental  impairments. — The  conference 
agreement  does  not  include  the  House  provision. 

(b)  Periods  of  new  HI  coverage. — The  conference  agreement  does 
not  include  the  House  provision. 

(c)  Premium. — The  conference  agreement  does  not  include  the 
House  provision. 

(d)  Buy-in  to  Part  B  coverage. — The  conference  agreement  does 
not  include  the  House  provision. 

(e)  Permitting  disabled  individuals  to  renew  entitlement  to  Medi- 
care without  a  2-year  waiting  period. — The  conference  agreement 
includes  the  Senate  amendment. 

6.  Direct  Pajrment  for  Services  of  Registered  Nurses  as  Assistants 
at  Surgery  (Section  4013  of  House  bill) 

Present  law 

OBRA  provided  for  direct  payment  for  the  services  of  physician 
assistants,  subject  to  various  terms,  conditions  and  limitations  on 
pajrment  amounts.  Among  the  services  for  which  physician  assist- 
ants may  be  reimbursed  are  those  performed  as  assistants  at  sur- 
gery. 

House  bill 

Provides  that  registered  nurses  may  be  directly  reimbursed  for 
their  services  as  assistants  at  surgery  under  the  same  terms,  condi- 
tions and  limitations  on  pajmient  amounts  that  apply  for  physician 
assistants.  The  Secretary  is  required  to  adjust  pajanents  made  to 
hospitals  to  eliminate  any  duplicate  payments  that  would  other- 
wise be  made  as  a  result  of  this  provision.  The  Secretary  is  re- 
quired to  report  to  Congress  no  later  than  April  1,  1989  concerning 
adjustments  to  payments  made  to  physician  assistants  and  regis- 
tered nurses  to  assure  that  such  payments  reflect  the  cost  of  fur- 
nishing the  services. 

Effective  date. — Applies  to  services  rendered  on  or  after  January 
1,  1988. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

7.  Home  Health  Care  Quality  Improvements  (Section  4031-4040 
of  House  bill;  Section  4081  (a),  (cHj)  of  Senate  amendment) 

Present  law 

(a)  Requirement  That  Individual  Be  Confined  to  Home. — To  qual- 
ify for  home  health  services,  a  Medicare  beneficiary  must  be  con- 
fined to  his  or  her  home  under  the  care  of  a  physician.  In  addition, 
the  person  must  be  in  need  of  intermittent  skilled  nursing  care,  or 
physical  or  speech  therapy.  Medicare  statute  does  not  specify  the 
criteria  for  meeting  the  "homebound"  requirement.  These  criteria 
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are  contained  in  Health  Care  Financing  Administration  program 
guidelines. 

(bj  Appeals  Procedures. — (1)  Fiscal  intermediaries  review  provid- 
ers claims  for  pajrments  for  care  provided  to  Medicare  beneficiaries 
and  make  decisions  as  to  whether  the  care  provided  is  covered  care 
and  should  be  paid  for  by  Medicare.  Medicare  law  does  not  require 
that  fiscal  intermediaries  describe,  demonstrate,  or  otherwise  ex- 
plain the  reasons  for  denying  payment  for  care.  Nor  does  Medicare 
law  require  that  intermediates  take  action  on  a  beneficiary's 
appeal  of  a  denial  decision  within  a  specified  period  of  time. 

(2)  Medicare  law  requires  the  Secretary  to  develop  standards,  cri- 
teria, and  procedures  to  evaluate  a  fiscal  intermediary's  perform- 
ance of  claims  processing  and  other  related  functions. 

Effective  date. — (1)  For  provisions  requiring  the  intermediary  to 
provide  a  thorough  explanation  of  a  denial  and  to  respond  prompt- 
ly to  a  reconsideration  of  a  determination,  applies  to  claims  filed 
on  or  after  Oct.  1,  1987. 

(2)  For  provisions  requiring  the  Secretary  to  use  standards  and 
criteria  indicating  promptness  and  accuracy  of  fiscal  intermediary 
determinations,  applies  to  performance  of  intermediaries  with  re- 
spect to  claims  filed  on  or  after  Oct.  1,  1987. 

(3)  Requires  the  Secret£u:y  to  provide  for  such  timely  amend- 
ments to  agreements  with  fiscal  intermediaries  and  regulations  to 
such  extent  as  may  be  necessary  to  implement  the  amendments  of 
these  provisions  on  a  timely  basis. 

(c)  Conditions  of  Participation  for  Home  Health  Agencies  — Estab- 
lishes in  Medicare  statute  conditions  of  participation  for  home 
health  agencies  as  follows: 

(1)  The  agency  must  protect  and  promote  the  rights  of  each 
individual  under  its  care,  including  each  of  the  following 
rights: 

(a)  The  right  to  be  fully  informed  in  advance  about  the 
care  and  treatment  to  be  provided  by  the  agency;  about 
any  changes  in  the  care  or  treatment  to  be  provided;  and 
except  for  an  individual  judged  incompetent,  to  participate 
in  planning  care  and  treatment  or  changes  in  care  or 
treatment. 

(b)  The  right  to  voice  grievances  without  discrimination 
or  reprisal  with  respect  to  treatment  or  care  that  is  or 
fails  to  be  furnished. 

(c)  The  right  to  confidentiality  of  clinical  records. 

(d)  The  right  to  have  one's  property  treated  with  respect. 

(e)  The  right  to  be  fully  informed  orally  and  in  writing 
in  advance  of  coming  under  the  care  of  the  agency  of  items 
and  services  for  which  pajnnent  may  be  made  by  Medicare; 
coverage  of  items  and  services  under  Medicare,  Medicaid, 
and  any  other  Federal  programs;  any  charges  not  covered 
under  Medicare  and  any  charges  the  individual  may  have 
to  pay;  and  any  changes  in  charges  or  items  and  services 
furnished. 

(f)  The  right  to  be  fully  informed  in  writing  in  advance 
of  coming  under  the  care  of  the  agency  of  the  individual's 
rights  and  obligations  under  Medicare. 
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(g)  The  right  to  be  informed  of  the  availability  of  the 
State  home  hecdth  agency  hot-line  established  under  the 
bill. 

(2)  The  agency  must  notify  the  State  entity  responsible  for 
the  licensing  or  certification  of  the  home  health  agency  of  a 
change  in  (a)  the  persons  with  an  ownership  or  control  interest 
in  thB  agency,  and  (b)  the  corporation,  association,  or  other 
company  responsible  for  the  management  of  the  agency.  This 
notice  must  be  given  at  the  time  of  the  change  and  must  in- 
clude the  identity  of  each  new  person  or  company. 

(3)  The  agency  must  not  use  on  a  fuUtime,  temporary,  per 
diem,  or  other  basis  any  individual  who  is  not  a  licensed  he^th 
care  professional  to  provide  covered  home  health  services  or 
items  on  or  after  Oct.  1,  1989,  unless  the  individual  (1)  is  com- 
petent to  provide  services  as  a  result  of  completing  a  training 
program  that  meets  minimum  standards  established  by  the 
Secretary,  or  (2)  is  enrolled  in,  and  making  timely  Progress  in 
completing  a  training  program,  and  with  respect  to  providing 
specific  services,  is  competent  to  provide  those  services.  The 
agency  must  also  provide  regular  performance  review  and  reg- 
ular in-service  education  that  assures  individuads  are  compe- 
tent to  provide  services.  An  individual  would  not  be  considered 
to  have  completed  a  training  program  if,  since  the  individual's 
most  recent  completion  of  a  program,  there  has  been  a  contin- 
ous  period  of  24  consecutive  months  during  none  of  which  the 
individual  was  used  to  provide  services  for  compensation. 

The  Secretary  would  be  required  to  establish  minimum 
standards  for  training  programs  by  not  later  than  July  1,  1988. 
These  standards  would  be  required  to  include  the  content  of 
the  curriculum,  minimum  hours  of  training,  qualification  of  in- 
structors, and  procedures  for  determining  competency.  These 
standards  could  permit  recognition  of  programs  offered  by  or 
in  home  health  agencies,  as  well  as  other  organizations  (includ- 
ing employee  organizations),  and  of  programs  in  effect  on  the 
date  of  enactment  of  the  bill.  However,  the  standards  could  not 
provide  for  the  recognition  and  approval  of  a  program  offered 
by  or  in  a  home  health  agency  wMch  has  been  determined  to 
be  out  of  compliance  with  the  requirements  and  conditions  of 
participation  for  home  health  agencies  within  the  previous  2 
years.  Standards  would  be  required  to  permit  that  an  individ- 
ual who  has  completed  a  training  program  before  Jan.  1,  1989, 
be  deemed  to  have  completed  a  program  approved  by  the  Sec- 
retary, if  the  Secretary  determines  that  at  the  time  the  pro- 
gram was  offered,  the  program  met  the  standards  established 
as  a  result  of  this  legislation. 

(4)  The  agency  must  include  an  individual's  plan  of  care  in 
the  person's  clinical  records. 

(5)  The  agency  must  operate  and  provide  services  in  compli- 
ance with  all  applicable  Federal,  State,  and  local  laws  and  reg- 
ulations (inducing  requirements  of  the  Social  Security  Act  per- 
taining to  disclosure  of  ownership  information)  and  with  all  ac- 
cepted professional  standards  and  principles  which  apply  to 
professionals  providing  home  health  services. 
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Provides  that  it  is  the  duty  and  responsibility  of  the  Secretary  to 
assure  that  the  conditions  of  participation  and  requirements  for 
home  health  agencies  and  their  enforcement  are  adequate  to  pro- 
tect the  health  and  safety  of  individuals  under  the  care  of  a  home 
health  agency  and  to  promote  the  effective  and  efficient  operation 
of  the  program. 

Effective  date. — Except  as  otherwise  provided  above,  applies  to 
home  health  agencies  as  of  the  first  day  of  the  18th  calendar 
month  that  begins  after  the  date  of  enactment. 

(d)  Standard  and  Extended  Survey. — (1)  General  Requirements  for 
Standard  Surveys. — Requires  that  the  agreement  the  Secretary 
enters  into  with  State  or  local  agencies  for  survejdng  home  health 
agencies  provides  that  the  agency  conduct  an  annual  standard 
survey  of  each  home  health  agency.  Provides  that  any  individual 
who  notifies,  or  causes  to  be  notified,  a  home  health  agency  of  the 
time  or  date  of  this  survey  be  subject  to  a  civil  money  penalty  of  an 
amount  not  to  exceed  $2,000.  Requires  the  Secretary  to  provide  for 
imposition  of  the  civil  money  penalties  in  a  manner  similar  to  that 
under  current  Social  Security  law.  Requires  the  Secretary  to 
review  each  State's  procedures  for  scheduling  and  conduct  of 
annual  standard  surveys  to  assure  that  the  State  has  taken  all  rea- 
sonable steps  to  avoid  giving  notice  of  a  standard  survey. 

(2)  Frequency  of  Standard  Surveys. — Requires  that  standard  sur- 
veys of  home  health  agencies  be  conducted  without  prior  notice  not 
later  than  15  months  after  the  date  of  the  previous  standard 
survey.  Requires  that  the  Statewide  average  interval  between 
standard  surveys  of  home  health  agencies  not  exceed  12  months. 
Provides  that  a  standard  survey  (or  an  abbreviated  standard 
survey)  may  be  conducted  within  2  months  of  any  change  of  owner- 
ship, administration,  or  management  of  the  agency.  Requires  that 
a  standard  survey  be  conducted  with  2  months  of  when  a  signifi- 
cant number  of  complaints  have  been  reported  about  a  home 
health  agency  to  the  Secretary,  the  State,  the  licensing  agency  in 
the  State,  the  State  or  local  agency  responsible  for  maintaining  a 
toll-free  hotline  and  investigative  unit,  or  any  other  appropriate 
Federal,  State,  or  local  agency. 

(SJ  Contents  of  Standard  Si/n;ev.— Requires  that  the  standard 
survey  include,  for  a  case-mix  stratified  sample  of  individuals  pro- 
vided services  by  the  home  health  agency,  visits  to  the  homes  of 
persons  provided  care,  but  only  with  the  consent  of  such  persons. 
Specifies  that  visits  to  the  homes  be  for  the  purpose  of  evaluating 
the  extent  to  which  the  quality  and  scope  of  services  furnished  by 
the  agency  attained  and  maintained  the  highest  possible  functional 
capacity  of  the  individual,  as  reflected  in  the  individual's  written 
plan  of  care  and  clinical  records  (in  accordance  with  a  standardized 
reproducible  assessment  instrument  approved  by  the  Secretary). 
Also  requires  that  the  standard  survey  be  based  on  a  protocol  that 
is  developed,  tested,  and  validated  by  the  Secretary  not  later  than 
Oct.  1,  1989. 

(4)  Conduct  of  Standard  Survey. — Requires  that  the  survey  be 
conducted  by  an  individual  who  meets  minimum  qualifications  es- 
tablished by  the  Secretary  not  later  than  July  1,  1989  and  who  is 
not  serving  (or  has  not  served  within  the  previous  2  years)  as  a 
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member  of  the  staff  or  as  a  consultant  to  the  home  health  agency 
surveyed. 

(5)  Extended  Survey. — Requires  that  each  home  health  agency 
found  under  a  standard  survey  to  have  provided  substandard  care 
be  subject  to  an  extended  survey  to  identify  policies  and  procedures 
which  produced  such  care  and  to  determine  whether  the  agency 
has  complied  with  the  conditions  of  participation.  Requires  that  the 
extended  survey  be  conducted  immediately  after  the  standard 
survey,  or,  if  not  practical,  not  later  than  2  weeks  after  the  date  of 
completion  of  the  standard  survev.  Also  provides  that  any  other 
agency  may,  at  the  discretion  of  the  Secretary  or  State,  be  subject 
to  an  extended  or  partial  extended  survey.  Further  specifies  that 
this  provision  does  not  require  an  extended  or  partial  extended 
survey  as  a  prerequisite  to  imposing  a  sanction  against  an  agency 
as  the  result  of  a  finding  of  a  standard  survey. 

(6)  Assessment  Instruments  for  Surveys. — Requires  the  Secretary 
to  designate  an  assessment  instrument  or  instruments  not  later 
than  April  1,  1989,  for  use  in  conducting  surveys.  Requires  the  Sec- 
retary, not  later  than  Jan.  1,  1991,  to  evaluate  the  assessment  proc- 
ess, report  to  Congress  on  the  results  of  the  evaluation,  and  to 
make,  based  on  the  evaluation,  modifications  in  the  assessment 
process  as  appropriate.  Requires  the  Secretary  to  periodically 
update  this  evaluation,  report  to  Congress  on  the  update,  and  to 
make  additional  modifications  as  appropriate.  Further  requires  the 
Secretary  to  provide  training  of  State  and  Federal  surveyors  in  the 
use  of  the  assessment  "instrument"  or  instruments. 

Effective  date. — Except  as  otherwise  provided,  effective  on  the 
first  day  of  the  18th  calendar  month  to  begin  after  the  date  of  en- 
actment. 

(e)  Enforcement. — (V  General  Procedures. — Provides  that  if  the 
Secretary  finds  that  a  home  health  agency  is  no  longer  in  compli- 
ance with  certification  requirements  and  determines  that  the  defi- 
ciencies involved  immediately  jeopardize  the  health  and  safety  of 
individuals  receiving  caire  from  the  agency,  then  the  Secretary 
must  take  immediate  action  to  remove  the  jeopardy  and  correct  the 
deficiencies  by  providing  for  temporary  management  or  by  termi- 
nating certification  of  the  agency,  and  may  also  provide  for  other 
intermediate  sanctions  described  below.  Provides  that  if  the  defi- 
ciencies do  not  immediately  jeopardize  health  and  safety,  the  Secre- 
tary may  impose  for  a  period  of  not  to  exceed  6  months  intermedi- 
ate sanctions  described  below,  in  lieu  of  termination.  Requires  the 
Secretary  to  terminate  certification  of  such  an  agency  if,  after  this 
period  of  intermediate  sanctions,  the  agency  is  still  no  longer  in 
compliance.  Also  provides  that  if  the  Secretary  finds  that  a  home 
health  agency  is  in  compliance  with  the  conditions  of  participation 
but,  as  of  a  previous  period,  did  not  meet  the  requirements,  the 
Secretary  may  provide  for  a  civil  money  penalty  for  the  days  the 
agency  was  not  in  compliance. 

Provides  that  the  Secretary  may  continue  to  make  payments  to 
home  health  agencies  not  in  compliance  for  a  period  not  longer 
than  6  months,  if  (1)  the  State  or  local  survey  agency  finds  that  it 
is  more  appropriate  to  take  alternative  action  to  assure  compliance 
than  to  terminate  certification;  (2)  the  agency  has  submitted  a  plan 
and  timetable  for  corrective  action  to  the  Secretary  and  the  Secre- 
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tary  approves  the  plan;  and  (3)  the  agency  agrees  to  repay  Federal 
payments  if  the  corrective  action  is  not  taken  in  accordance  with 
the  approved  plan  and  timetable.  Requires  the  Secretary  to  estab- 
lish guidelines  for  approval  of  corrective  actions. 

(2J  Intermediate  Sanctions. — Requires  the  Secretary  to  develop 
and  implement,  by  not  later  than  April  1,  1989,  a  range  of  interme- 
diate sanctions  to  apply  to  home  health  agencies  and  appropriate 
procedures  for  appealing  determinations  to  impose  such  sanction. 
Requires  that  intermediate  sanctions  developed  by  the  Secretary 
include:  (1)  civil  money  penalties  (with  interest)  for  each  day  of 
noncompliance;  (2)  suspension  of  all  or  part  of  the  payments  that  a 
home  health  agency  would  otherwise  be  entitled  to  on  or  after  the 
date  the  Secretary  determines  that  intermediate  sanctions  should 
be  imposed;  and  (3)  the  appointment  of  temporary  management  to 
oversee  the  operation  of  the  home  health  agency  to  protect  and 
assure  the  health  and  safety  of  individuals  under  the  care  of  the 
agency  while  improvements  are  made  to  bring  the  agency  into  com- 
pliance. Prohibits  the  termination  of  temporary  mansigement  until 
the  Secretary  has  determined  that  the  agency  has  the  management 
capability  to  ensure  continued  compliance  with  requirements  and 
conditions  of  participation. 

Specifies  that  these  intermediate  sanctions  are  in  addition  to 
sanctions  otherwise  available  under  State  of  Federal  law  and 
should  not  be  construed  as  limiting  other  remedies,  including  any 
remedy  available  to  an  individual  under  common  law.  Further  pro- 
vides that  a  finding  to  suspend  payment  shall  terminate  when  the 
Secretary  finds  that  the  home  health  agency  is  in  substantial  com- 
pliance with  all  the  requirements  and  conditions  of  participation. 

Requires  the  Secretary  to  develop  and  implement,  by  not  later 
than  April  1,  1989,  specific  procedures  under  which  each  of  the  in- 
termediate sanctions  is  to  be  applied,  including  the  amount  of  any 
fines  and  the  severity  of  each  of  the  sanctions.  Requires  that  the 
procedures  be  designed  to  minimize  the  time  between  identification 
of  deficiencies  and  imposition  of  sanctions  and  provide  for  the  im- 
position of  incrementally  more  severe  fines  for  repeated  or  uncor- 
rected deficiencies. 

Effective  date. — Except  as  otherwise  provided,  effective  on  the 
first  day  of  the  18th  calendar  month  after  the  date  of  enactment. 

(P  Publication  of  Directory  of  Home  Health  Agencies. — Requires 
the  Secretary  to  publish  annually  a  directory  containing  the  name, 
address,  and  telephone  number  of  each  home  health  agency  certi- 
fied to  participate  in  Medicare.  Requires  the  directory  to  provide 
information  regarding  all  surveys  and  certifications  of  agencies,  in- 
cluding information  on  patient  care  and  the  imposition  of  sanc- 
tions, if  any.  Requires  the  director  to  be  organized  by  geographic 
area  and  in  such  a  manner  as  to  be  most  useful  to  Medicare  benefi- 
ciaries. Further  requires  the  Secretary  to  make  the  directory  avail- 
able to  the  public  without  charge  at  each  district  and  branch  office 
of  the  Social  Security  Administration  and  through  area  agencies  on 
aging  designated  under  the  Older  Americans  Act.  Requires  the  Sec- 
retary to  promptly  notify  beneficiaries  of  the  availability  of  any  di- 
rectory newly  published  as  a  result  of  this  provision. 

Effective  date. — Enactment. 
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(g)  Maintenance  of  Toll-Free  Hotline  and  Investigative  Unit. — 
Provides  that  the  Secretary's  agreement  with  a  State  or  local 
survey  agency  require  that  agency  to  maintain  a  toll-free  hotline  to 
receive  complaints  and  to  answer  questions  about  home  health 
agencies  in  the  State  or  locality. 

Also  requries  the  survey  agency  to  maintain  a  unit  for  investi- 
gating complaints.  Requires  this  unit  to  possess  enforcement  au- 
thority and  to  have  access  to  survey  reports. 

Effective  date. — Applies  to  agreements  entered  into  or  renewed 
on  or  after  the  date  of  enactment. 

(h)  Study  of  Adjustments  to  Home  Health  Agency  Cost  Limits. — 
Requires  the  Secretary  to  study  and  report  to  Congress,  not  later 
than  Dec.  31,  1988,  on  (1)  whether  the  separate  schedules  of  cost 
limits  currently  applied  to  home  health  agencies  located  in  urban 
and  rurad  areas  accurately  reflect  differences  in  costs  of  urban  and 
rural  home  health  agencies,  and  (2)  the  appropriateness  of  modify- 
ing such  limits  to  take  into  account  the  proportion  of  agency  pa- 
tients who  are  from  urban  and  rural  areas. 

Effective  date. — Enactment. 

(i)  Data  Used  to  Determine  Home  Health  Agency  Cost  Limits. — 
Requires  the  Secretary  to  utilize  for  home  heedth  care  agency  cost 
limits  a  wage  index  that  is  based  on  data  obtained  from  home 
health  agencies.  Also  requires  the  Secretary  to  base  limits  on  the 
most  recent  data  available,  which  may  be  for  cost  reporting  periods 
beginning  no  earlier  than  July  1,  1985. 

Effective  date. — Applies  to  cost  reporting  period  beginning  on  or 
after  July  1,  1988. 

(j)  Hojne  Health  Prospective  Payment  Demonstration  Project. — Re- 
quires the  Secretary  to  provide  for  a  demonstration  project  to 
develop  and  test  alternative  methods  of  paying  home  health  agen- 
cies on  a  prospective  basis  for  services  furnished  under  the  Medi- 
care and  Medic£dd  programs.  Requires  the  project  to  be  designed  in 
a  manner  to  enable  the  Secretary  to  evsduate  the  effects  of  various 
methods  of  prospective  paj^nent  (including  pajnnents  on  a  per-visit, 
per-case,  and  per-episode  basis)  on  program  expenditures,  access  to 
and  quality  of  home  health  care,  and  home  headth  agency  oper- 
ations. Requires  that  the  Secretary  assure  that  services  are  first 
furnished  under  the  project  not  later  than  July  1,  1988,  and,  for 
this  purpose,  authorizes  the  Secretary  to  reinstate  a  previously 
awarded  contract,  or  to  award  a  sole  source  contract  to  carry  out 
the  project.  Requires  the  Secretary  to  submit  to  Congress,  not  later 
than  one  year  after  the  date  of  enactment,  an  interim  report  on 
the  demonstration  project  and,  not  later  than  4  years  after  enact- 
ment, a  final  report  on  the  results  of  the  project. 

Effective  date. — Enactment. 

(k)  Moratorium  on  Prior  Authorization  for  Home  Health  and 
Post-Hospital  Extended  Care  Services. — No  provision. 

(I)  Fiscal  Intermediary  Consultation  Requirement. — No  provision. 

(mj  Delay  in  Publishing  Regulations  with  Respect  to  Deeming  the 
Status  of  Home  Health  Agencies. — No  provision. 

(n)  Beneficiary  Notification. — No  provision. 
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Senate  amendment 

(a)  Requirement  that  Individual  Be  Confined  to  Home. — No  provi- 
sion. Related  provision  in  S.  1127,  the  Medicare  Catastrophic  Loss 
Prevention  Act  of  1987. 

(b)  Appeals  Procedures. — (1)  Provides  that  the  Secretary's  agree- 
ment with  a  fiscal  intermediary  require  the  intermediary,  for 
denied  claims  for  home  health  services,  extended  care  services,  or 
post-hospital  extended  care  services,  to  (a)  furnish  the  provider  and 
the  beneficiary  with  a  written  explanation  of  the  denial  and  of  the 
statutory  or  regulatory  basis  for  the  denial;  (b)  for  claims  denied  on 
the  ground  that  the  service  is  not  medically  necessary,  ensure  that 
if  the  beneficiary  (or  the  provider  on  behalf  of  the  beneficiary) 
seeks  reconsideration  of  the  denial,  that  the  denial  is  reviewed  by  a 
physician  (a  physician  with  expertise  in  geriatrics,  if  available); 
and  (c)  promptly  notify  the  beneficiary  and  the  provider  of  the  dis- 
position of  the  reconsideration. 

(2)  Requires  the  Secretary,  in  evaluating  the  performance  of 
fiscal  intermediaries  and  carriers,  to  include  in  standards  and  crite- 
ria for  home  health,  extended  care,  post-hospital  extended  care, 
and  durable  medical  equipment  claims  processing,  whether  the  in- 
termediary is  able  to  process  75  percent  of  reconsiderations  within 
60  days  (except  in  the  case  of  FY  1989,  66  percent  of  reconsider- 
ations), and  90  percent  of  reconsiderations  within  90  days,  and  the 
extent  to  which  its  determinations  are  reversed  on  appeal. 

Effective  date. — (1)  For  provisions  requiring  intermediary  to  ex- 
plain denials,  to  use  a  physician  to  review  a  reconsideration,  and  to 
notify  promptly,  beneficiaries  and  providers  of  the  disposition  of  a 
reconsideration,  applies  to  claims  received  on  or  after  Jan.  1,  1988. 

(3)  Similar  provision,  but  also  applies  to  contracts  with  carriers. 

(c)  Conditions  of  Participation  for  Home  Health  Agencies. — Estab- 
lishes in  Medicare  statute  similar  conditions  of  participation  for 
home  health  agencies. 

(1)  The  agency  must  protect  and  promote  the  rights  or  each  indi- 
vidual under  its  care,  including  each  of  the  following  rights: 

(a)  The  right  to  be  fully  informned  about  care  and  treatment, 
to  participate  (where  appropriate)  in  planning  care  and  treat- 
ment, and  to  be  fully  informed  in  advance  of  any  changes  in 
care  or  treatment  that  may  affect  the  individual  s  well-being. 

(b)  The  right  to  voice  grievances  without  suffering  discrimi- 
nation or  reprisal  with  respect  to  treatment  or  care  that  is  or 
fails  to  be  furnished. 

(c)  No  provision. 

(d)  Identical  provision. 

(e)  Similar  provision. 

(f)  No  provision. 

(g)  No  provision. 

(2)  The  agency  must  promptly  inform  the  State  entity  responsible 
for  the  licensing  of  the  home  health  agency  of  a  change  in  the  per- 
sons with  an  ownership  or  control  interest  in  the  agency.  The 
agency  must  also  promptly  provide  the  State  licensing  agency  the 
name  and  social  security  account  number  of  any  individual  hired 
by  the  agency  to  provide  care  and  disclose  whether  such  individual 
has  ever  been  convicted  of  a  felony. 
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(3)  The  agency  must  provide  covered  home  he£Jth  services 
(except  for  medical  supplies  and  durable  medical  equipment)  on  or 
after  Oct.  1,  1989,  only  through  persons  who  are  licensed  health 
professionals  or  who  have  successfuly  completed  or  are  enrolled  in 
and  making  timely  progress  in  completing  a  training  program  that 
meets  minimum  standards  established  by  the  Secretary.  Requires 
that  the  Secretary  ensure  that  durable  medical  equipment  suppli- 
ers are  properly  trained  in  the  demonstration  and  use  of  the  equip- 
ment that  they  supply  to  home  health  agencies. 

The  Secretary  would  be  required  to  establish  minimum  stand- 
ards for  training  programs  by  not  later  than  July  1,  1988. 

(4)  The  clinical  records  of  an  individual  must  include  the  person's 
plan  of  care. 

(5)  The  agency  must  operate  and  provide  services  in  compliance 
with  all  applicable  Federal,  State,  and  local  laws  and  regulations 
and  with  all  accepted  professional  standards  and  principles. 

Similar  provision,  but  without  specification  of  (1)  "duty"  of  Secre- 
tary and  (2)  * 'enforcement"  of  conditions  of  participation  and  re- 
quirements. 

Effective  date. — Execept  as  otherwise  provided  above,  applies  to 
home  health  agencies  as  of  the  first  day  of  the  18th  calendar 
month  that  begins  after  the  date  of  enactment. 

(d)  Standard  and  Extended  Survey. — General  Requirements  for 
Standard  Surveys. — Requires  that  the  agreement  the  Secretary 
enters  into  with  State  or  local  agencies  for  survejdng  home  health 
agencies  provides  that  the  agency  conduct  a  standard  survey  of 
each  home  health  agency.  Provides  that  a  standard  survey  may  be 
made  with  or  without  advance  notice. 

(2)  Frequency  of  Standard  Surveys. — Provides  that  standard  sur- 
veys may  be  conducted  with  or  without  advance  notice.  Requires 
that  such  surveys  be  conducted  not  earlier  than  9  months  and  not 
later  than  15  months  after  the  date  of  the  most  recently  completed 
survey.  Requires  that  a  standard  survey  be  conducted  promptly 
upon  a  change  of  ownership  of  the  agency  or  a  significant  number 
of  complaints. 

(3)  Contents  of  Standard  Survey. — Requires  that  the  standard 
survey,  not  later  than  Jan.  1,  1990,  include  visits  to  a  sample  of  the 
homes  of  persons  provided  care,  but  only  with  the  consent  of  such 
persons.  Specifies  that  visits  to  the  home  be  for  the  purpose  of  eval- 
uating the  extent  to  which  the  quality  and  scope  of  services  fur- 
nished by  the  agency  improved  or  maintained  the  functional  capac- 
ity of  the  individual  (in  accordance  with  a  standardized  reproduci- 
ble assessment  approved  by  the  Secretary).  Requires  that  the  stand- 
ard survey  evaluate  the  quality  of  care  and  services  provided  and 
the  agency's  observance  of  the  individual's  rights.  Also  requires 
that  the  standard  survey  be  based  on  a  protocol  that  is  developed, 
tested,  and,  validated  by  the  Secretary  not  later  than  July  1,  1989. 

(4)  Conduct  of  Standard  Survey. — Similar  provision,  except  speci- 
fies that  survey  be  conducted  by  an  individual  who  has  not,  during 
the  two-year  period  prior  to  the  survey,  served  as  a  consultant  to 
the  home  health  agency  surveyed  with  respect  to  their  compliance 
with  conditions  of  participation. 

(5)  Extended  Survey. — Requires  that  each  home  health  agency 
found  under  a  standard  survey  to  have  performed  poorly  with 
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regard  to  compliance  with  any  condition  of  participation  be  subject 
to  an  extended  survey.  Also  provides  that  any  other  agency  may,  at 
the  discretion  of  the  Secretary  of  State,  be  subject  to  an  extended 
survey. 

(6)  Assessment  Instruments  for  Surveys. — Requires  the  Secretary 
to  designate  an  assessment  instrument  or  instruments  not  later 
than  April  1,  1990.  Identical  provisions  for  Secretary's  evaluation 
of  assessment  process,  but  with  deadline  of  Jan.  1,  1992.  Similar 
provisions  for  requiring  Secretary  to  provide  training  of  State  and 
Federal  surveyors,  but  without  specification  of  training  in  assess- 
ment "instruments." 

Effective  date. — Except  as  otherwise  provided,  effective  on  the 
first  day  of  the  18th  calendar  month  to  begin  after  the  date  of  en- 
actment. 

(e)  Enforcement. — (1)  General  Procedures. — No  provisions  regard- 
ing procedures  to  be  followed  when  deficiencies  immediately  jeop- 
ardize the  health  and  safety  of  individuals  receiving  care  from  an 
agency  found  to  be  out  of  compliance  with  certification  require- 
ments. Provides  that  if  the  Secretary  finds  that  a  home  health 
agency  no  longer  substantially  meets  the  certification  require- 
ments, or,  has  failed  to  correct  a  deficiency  according  to  a  timeta- 
ble approved  by  the  Secretary,  and  furthermore  determines  that 
the  deficiencies  involved  do  not  immediately  jeopardize  the  health 
and  safety  of  individuals  receiving  care  from  the  agency,  then  the 
Secretary  may  impose  for  a  period  not  to  exceed  one  year  interme- 
diate sanctions  described  below,  in  lieu  of  termination. 

Also  requires  the  Secretary  to  develop  and  implement  criteria 
and  procedures  for  the  evaluation  of  plans  of  correction  submitted 
by  home  health  agencies  that  do  not  meet  conditions  of  participa- 
tion and  requirements.  Requires  that  criteria  and  procedures  be  de- 
signed to  maximize  specificity  in  these  plans  and  assure  that  cor- 
rections are  made  according  to  a  timetable  approved  by  the  Secre- 
tary. 

(2)  Intermediate  Sanctions. — Similar  requirements  for  the  devel- 
opment and  implementation  of  intermediate  sanctions,  but  without 
specification  of  deadline.  Requires  that  intermediate  sanctions  de- 
veloped by  the  Secretary  include:  (1)  civil  fines  and  penalties,  and 
(2)  suspension  of  all  or  part  of  the  pajmients  that  a  home  health 
agency  would  otherwise  be  entitled  to  on  or  after  the  date  the  Sec- 
retary determines  that  intermediate  sanctions  should  be  imposed. 

Specifies  that  these  intermediate  sanctions  are  in  addition  to 
sanctions  otherwise  available  under  State  or  Federal  law. 

Similar  provision,  but  without  specification  of  deadline. 

Effective  date. — Identical  provision. 

(P  Publication  of  Directory  of  Home  Health  Agencies. — No  provi- 
sion. 

(g)  Maintenance  of  Toll-Free  Hotline  and  Investigative  Unit. — 
Similar  provision,  but  specifies  that  hotline  would  (1)  collect,  main- 
tain, and  continually  update  information  on  home  health  agencies 
in  the  State  or  localities  certified  to  participate  in  Medicare  (with 
such  information  required  to  include  any  significant  deficiencies 
found  with  respect  to  patient  care  in  the  most  recent  certification 
survey  conducted,  when  that  survey  was  completed,  whether  cor- 
rective actions  have  been  taken  or  are  planned,  and  the  sanctions. 
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if  any,  imposed);  and  (2)  receive  complaints  and  answer  questions 
about  home  health  agencies  in  the  State  or  locality. 

Similar  provisions  also  for  investigative  unit,  out  specifies  that 
this  unit  possess  enforcement  authority  and  have  access  to  con- 
sumer medical  records  and  survey  reports. 

Effective  date, — Applies  to  agreements  entered  into  or  renewed 
on  or  after  the  date  of  enactment. 

(h)  Study  of  Adjustments  to  Home  Health  Agency  Cost  Limits. — 
Similar  provision,  except  requires  Secretary  to  report  not  later 
than  June  1,  1988. 

Effective  date. — Enactment. 

(i)  Data  Used  to  Determine  Home  Health  Agency  Cost  Limits. — 
No  provision. 

(j)  Home  Health  Prospective  Payment  Demonstration  Project. — 
Similar  provision,  but  requires  the  Secretary  to  conduct  a  study  of 
and  demonstration  to  test  alternative  methods  of  paying  home 
health  agencies  on  a  prospective  basis  for  services  furnished  under 
Medicare.  Also,  requires  that  the  study  and  demonstration  provide 
all  necessary  data  for  determining  a  prospective  rate  or  rates  for 
any  such  method  and  for  determining  whether  application  of  a  par- 
ticular method  allows  for  payment  under  Medicare  on  a  budget- 
neutral  basis. 

Requires  that  the  study  account  for  (1)  the  special  needs  of  sole 
community  home  health  agencies  and  new  home  health  agencies; 
(2)  extraordinary  circumstances  beyond  the  control  of  home  health 
agencies  (such  as  significant  fluctuations  in  population  and  unusu- 
al labor  costs);  (3)  the  need  to  minimize  administrative  and  finsui- 
cial  reporting  requirements  to  reduce  program  costs;  (4)  variations 
in  severity  of  illness  and  case  complexity  that  cannot  be  adequately 
accounted  for  by  the  various  prospective  payment  methods;  and  (5) 
increases  in  wages  and  the  cost  of  goods  and  services  included  in 
the  cost  of  providing  home  health  services. 

Requires  that  the  amount  paid  for  home  health  services  under 
the  demonstration  be  no  greater  than  the  amount  that  would  have 
been  paid  for  such  services  under  Medicare,  in  the  absence  of  the 
demonstration. 

Requires  the  Secretary  to  submit  to  Congress  an  interim  report 
on  the  progress  of  the  demonstration  not  later  than  12  months 
after  the  date  of  enactment.  Also  requires  the  Secretary,  not  later 
than  July  1,  1990,  to  submit  to  Congress  specific  legislative  propos- 
als based  on  the  results  of  the  study. 

Effective  date., — Enactment. 

(k)  Moratorium  on  Prior  Authorization  for  Home  Health  and 
Post-Hospital  Extended  Care  iSeryices.— Prohibits  the  Secretary 
from  implementing  any  voluntary  or  mandatory  program  of  prior 
authorization  for  home  health  services,  extended  care  services,  or 
post-hospital  extended  care  services  under  Medicare  at  any  time 
prior  to  6  months  after  the  date  the  Congress  receives  the  Secre- 
tary's report  and  evaluation  of  the  demonstration  required  imder 
P.L.  99-509. 

Effective  date. — Enactment. 

(l)  Fiscal  Intermediary  Consultation  Requirement. — Provides  that 
the  Secretary's  agreement  with  a  fiscal  intermediary  require  that 
the  intermediary  implement  a  mechanism  for  consulting  (at  least 
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once  annually)  with  representatives  of  home  health  and  post-hospi- 
tal extended  care  and  extended  care  service  providers  in  the 
region,  beneficiaries  of  services,  and  appropriate  personnel  of  the 
Health  Care  Financing  Administration  on  problems  of  claims 
review,  coverage  guidelines,  reconsiderations,  payments,  and  other 
activities  of  the  intermediary. 

Effective  date. — Effective  Jan.  1,  1988.  Further  requires  that  the 
Secretary  provide  for  such  timely  amendments  to  agreements  with 
intermediaries  and  regulations  to  such  extent  as  may  be  necessary 
to  implement  the  amendments  of  this  provision  on  a  timely  basis. 

(m)  Delay  in  Publishing  Regulations  With  Respect  to  Deeming  the 
Status  of  Home  Health  Agencies. — Prohibits  the  Secretary  from 
publishing,  earlier  than  6  months  after  publication  of  proposed  reg- 
ulations, final  regulations  providing  that  an  entity  may  be  deemed 
a  home  health  care  agency  for  purposes  of  Medicare  on  the  ground 
that  is  has  been  certified  by  a  private  accreditation  entity. 

Effecti ve  da te.  — Enactment. 

(n)  Beneficiary  iVb^i/^ca^w)n.— Requires  the  Secretary,  not  later 
than  90  days  after  enactment  of  the  bill,  to  develop  and  distribute 
to  each  participating  provider  and  to  each  fiscal  intermediary  a 
standard  form  that  is  periodically  updated  (as  appropriate)  and 
contains  a  description  of  (1)  rights  and  conditions  of  coverage  of 
home  health,  post-hospital  extended  care,  and  extended  care  serv- 
ices furnished  under  Medicare;  (2)  rights  to  appeal  a  coverage  de- 
termination where  the  provider  of  services  decides  not  to  submit  a 
claim  on  behalf  of  the  beneficiary;  (3)  the  right  to  appeal  (directly 
or  through  the  provider)  the  denial  of  a  claim;  and  (4)  the  practical 
steps  required  for  initiating  appeals  (including  sources  of  legal  as- 
sistance). Also  requires  the  Secretary  to  take  appropriate  steps  to 
ensure  that  (1)  each  provider  makes  the  standard  document  (as  up- 
dated) available  to  any  individual  covered  under  Part  A  of  Medi- 
care at  any  time  the  individual  requests  home  health,  post-hospital 
extended  care,  or  extended  care  services  through  the  provider;  and 
(2)  each  intermediary  makes  the  document  available  to  any  individ- 
ual receiving  services  at  any  time  the  intermediary  makes  a  deter- 
mination regarding  home  health,  post-hospital  extended  care,  or 
extended  care  services  that  the  individual  may  appeal. 

Effecti  ve  da  te.  — Enactment. 

Conference  agreement 

(a)  Requirement  That  Individual  Be  Confined  to  Home. — The  con- 
ference agreement  includes  the  House  provision,  with  an  amend- 
ment to  provide  that  the  limitations  on  individual's  absences  from 
home  do  not  apply  to  absences  for  the  purpose  of  medical  treat- 
ment. 

(b)  Appeals  Procedures. — The  conference  agreement  includes  the 
Senate  amendment  to  apply  the  same  appeals  procedures  to  all 
claims  for  home  health  services  under  Part  B  and  to  all  claims  for 
services  under  Part  A,  except  inpatient  hospital  services.  The  con- 
ference agreement  does  not  include  the  requirement  for  physician 
reviews  of  medical  reconsiderations.  The  conferees  understand  that 
administrative  law  judges  may  or  may  not  base  their  decisions  on 
criteria  beyond  those  used  by  fiscal  intermediaries.  Thus,  in  setting 
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the  standards  under  this  subsection,  the  Secretary  shall  take  this 
understanding  into  account. 

(c)  Conditions  of  Participation  for  Home  Health  Agencies. — The 
conference  agreement  includes  the  House  provision,  with  an 
amendment  to  provide  that  DME  suppliers  must  not  use  on  a  full- 
time,  temporary,  per  diem,  or  other  basis  any  individual  who  does 
not  meet  minimum  trsiining  standards  for  the  demonstration  and 
use  of  the  equipment  that  they  supply  to  individuals  entitled  to 
Medicare  benefits.  The  Secretary  is  required  to  establish  the  mini- 
mum training  standards  by  October  1,  1988.  The  resident  assess- 
ment requirement  is  deferred  one  year. 

(d)  Standard  and  Extended  Survey. — The  conference  agreement 
includes  the  House  provision,  with  two  amendments.  The  sample  of 
persons  provided  care  to  be  visited  at  home  is  required  to  be  a  case- 
mix  stratified  sample  to  the  extent  practicable.  The  deadline  for 
the  Secretary's  evaluation  of  the  assessment  instrument  is  changed 
to  January  1,  1992. 

(e)  Enforcement. — The  conference  agreement  includes  the  House 
provision. 

(P  Publication  of  Directory  of  Home  Health  Agencies. — The  con- 
ference agreement  does  not  include  the  House  provision. 

(g)  Maintenance  of  Toll-Free  Hotline  and  Investigative  Unit. — The 
conference  agreement  includes  the  Senate  amendment,  with  a 
modification  to  clarify  that  the  investigative  unit  shall  have  access 
to  survey  and  certification  records  and  to  consumer  medical 
records  but  only  with  the  consent  of  the  consumer  or  his/her  legal 
representatives. 

(h)  Study  of  Adjustments  to  Home  and  Health  Agency  Cost 
Limits. — The  conference  agreements  includes  the  Senate  amend- 
ment. 

(i)  Data  Used  to  Determine  Home  Health  Agency  Cost  Limits. — 
The  conference  agreement  includes  the  House  provision,  with  an 
amendment  to  require  that  only  audited  wage  date  obtained  from 
home  health  agencies  be  used  in  the  development  of  the  wage 
index. 

(j)  Home  Health  Prospective  Payment  Demonstration  Projects. — 
The  conference  agreement  includes  the  House  provision. 

(k)  Moratorium  on  Prior  Authorization  for  Home  Health  and 
Post-Hospital  Extended  Care  Services. — The  conference  agreement 
includes  the  Senate  amendment. 

(I)  Fiscal  Intermediary  Consultation  Requirement. — The  confer- 
ence agreement  does  not  include  the  Senate  amendment. 

(m)  Delay  in  Publishing  Regulations  with  Respect  to  Deeming  the 
Status  of  Home  Health  Agencies. — The  conference  agreement  in- 
cludes the  Senate  amendment  with  an  amendment  to  include  the 
deeming  of  all  providers. 

(n)  Beneficiary  Notification. — The  conference  agreement  does  not 
include  the  Senate  amendment. 

ESRD  Amendments  (Sections  4077,  4078,  and  4081  of  House  bill; 
Section  4013(b)  of  Senate  amendment). 

Present  law 

(a)  Implementation  of  Primary  Payer  Requirements  for  ESRD  Pro- 
gram.— Medicare  law  sets  forth  certain  circumstances  under  which 
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Medicare  pajmients  become  secondary  to  payments  from  other 
sources;  such  as  other  insurance  coverage  or  workmen's  compensa- 
tion. 

Medicare  benefits  are  secondary  for  a  limited  period  of  time  (up 
to  12  consecutive  months)  in  the  case  of  individuals  who  are  enti- 
tled to  Medicare  solely  on  the  basis  of  end-stage  renal  disease  and 
who  are  entitled  to  coverage  under  an  employer  group  health  plan. 
During  the  period  in  which  Medicare  is  secondary,  Medicare  pays 
primary  benefits  for  Medicare-covered  services  not  covered  under 
the  employer  plan  and  makes  secondary  payments  to  supplement 
the  amount  paid  by  the  employer  plan  if  that  plan  pays  only  a  por- 
tion of  the  charge. 

In  general,  the  secondary  payer  provisions  specify  that  Medicare 
payment  may  not  be  made  if  payment  has  been  made  or  can  rea- 
sonably be  expected  to  be  made  by  the  other  payer.  However,  in 
the  case  of  end-stage  renal  disease  beneficiaries,  the  standard  is 
whether  payment  has  been  made  or  will  be  made  as  promptly  as 
would  be  made  by  Medicare. 

(bj  Limitation  of  Minimum  Utilization  Rate  Requirement  for 
ESRD  Transplantations. — In  order  to  qualify  for  Medicare  pay- 
ments for  covered  services  to  end-stage  renal  disease  patients,  pro- 
viders must  meet  requirements  for  a  minimum  utilization  rate  for 
covered  procedures  and  for  self-dialysis  training  programs.  Covered 
services  currently  include  dialysis,  dialysis  training,  and  transplan- 
tation. 

(c)  Studies  of  ESRD  Program. — The  Secretary  is  currently  re- 
quired to  submit  an  annual  report  on  the  end-stage  renal  disease 
program  to  Congress  by  July  1  of  each  year. 

House  bill 

(a)  Implementation  of  Primary  Payer  Requirements  for  ESRD  Pro- 
gram.— Conforms  the  payment  standard  for  ESRD  pa3mients  to 
that  applicable  under  other  secondary  payer  provisions. 

(b)  Limitation  of  Minimum  Utilization  Rate  Requirement  for 
ESRD  Transplantations. — Provides  that  the  minimum  utilization 
requirements  will  only  apply  to  transplantation. 

(c)  Studies  of  ESRD  Program. — (1)  In  General. — Requires  the  Sec- 
retary to  arrange  for  a  study  of  the  end-stage  renal  disease  pro- 
gram. 

(2)  Items  Included  in  Study. — Requires  the  study  to  address, 
among  other  items:  (A)  access  to  treatment  by  both  Medicare  bene- 
ficiaries and  other  patients;  (B)  the  quality  of  care  provided  to  end- 
stage  renal  disease  beneficiaries,  as  measured  by  clinical  indicators, 
functional  status  of  patients,  and  patient  satisfaction;  (C)  the  effect 
of  reimbursement  on  qualify  of  treatment;  (D)  major  epidemiologi- 
cal and  demographic  changes  in  the  end-stage  renal  disease  popula- 
tion that  may  affect  access  to  treatment,  the  quality  of  care,  or  the 
resource  requirements  of  the  program;  and  (E)  the  adequacy  of  ex- 
isting of  data  systems  to  monitor  these  matters  on  a  continuing 
basis. 

(3)  Report. — Requires  the  Secretary  to  submit  to  Congress,  by  3 
years  after  the  date  of  enactment  of  this  Act,  a  report  on  the  study. 

(4)  Arrangements  for  the  Study. — Requires  the  Secretary  to  re- 
quest the  National  Academy  of  Sciences,  acting  through  the  Insti- 
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tute  of  Medicine,  to  submit  an  application  to  conduct  the  required 
study.  If  the  Academy  submits  an  acceptable  application,  the  Secre- 
tary shall  enter  into  an  appropriate  arrangement  with  the  Acade- 
my for  the  conduct  of  the  study.  If  the  Academy  does  not  submit  an 
acceptable  application,  the  Secretary  may  request  one  or  more  ap- 
propriate nonprofit  private  entities  to  submit  an  application  to  con- 
duct the  study  and  may  enter  into  an  appropriate  arrangement  for 
the  conduct  of  the  study  by  the  entity  which  submits  the  best  ac- 
ceptable application. 

(5)  Elimination  of  Unneeded  Reporting  Requirements. — Elimi- 
nates the  current  requirement  that  the  Secretary  may  submit  an 
annual  report  on  the  end-stage  renal  disease  program  to  Congress 
by  July  1  of  each  year. 

Effective  date.---(a)  Applies  with  respect  to  items  and  services 
furnished  on  or  after  30  days  after  the  date  of  enactment,  (b)  and 
(c)  Enactment. 

Senate  amendment 

(a)  Implementation  of  Primary  Payer  Requirements  for  ESRD  Pro- 
gram.— Similar  provision. 

(b)  Limitation  of  Minimum  Utilization  Rate  Requirement  for 
ESRD  Transplantations. — No  provision. 

(c)  Studies  of  ESRD  Program. — No  provision. 
Effective  date. — (a)  Enactment. 

Conference  agreement 

(a)  Implementation  of  Primary  Payer  Requirements  for  ESRD  Pro- 
gram.— The  conference  agreement  includes  the  House  provision. 

(b)  Limitation  of  Minimum  Utilization  Rate  Requirement  for 
ESRD  Transplantations. — The  conference  agreement  includes  the 
House  provision  with  a  modification  to  extend  to  July  1,  1988  the 
date  by  which  guidelines  concerning  the  reuse  of  bloodlines  would 
be  required  (Current  law  requires  the  guidelines  by  January  1, 
1988). 

(c)  Studies  of  ESRD  Program. — The  conference  agreement  in- 
cludes the  House  provision.  The  conferees  note  that  this  provision 
should  not  be  interpreted  as  implying  that  the  Congress  will  not 
make  modifications  to  the  program  prior  to  receiving  the  required 
report. 

9.  Certification  of  Pediatric  Heart  Transplant  Program  (Section 
4085  and  Section  9206(g)  of  House  bill) 

Present  law 

Under  current  law,  the  Secretary  certifies  cardiac  transplant 
centers  for  Medicare  participation  and  for  Medicare  reimburse- 
ment for  transplant  services.  Under  current  regulations,  no  pediat- 
ric centers  are  certified. 

House  hill 

Section  4085. — Requires  the  Secretary  to  review,  upon  the  re- 
quest of  a  pediatric  heart  transplant  center,  whether  or  not  the 
center  meets  the  standards  and  criteria  for  qualification  as  a  Medi- 
care heart  tranplant  center,  other  than  the  standards  and  criteria 
regarding  the  minimum  number  of  heart  transplants  per  year.  If 
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the  Secretary  determines  that  the  center  meets  the  standards  and 
criteria  (other  than  for  the  number  of  heart  transplants  per- 
formed), the  Secretary  is  required  to  issue  a  certification  of  its 
qualifications. 

Section  9206(g). — Requires  the  Secretary  to  determine  that  a  pe- 
diatric hospital  meets  the  criteria  of  a  Medicare  heart  transplant 
facility  if:  (1)  the  hospital's  pediatric  heart  transplant  program  is 
oj)erated  jointly  by  the  hospital  and  another  facility  that  meets 
such  criteria;  (2)  the  unified  program  shares  the  same  transplant 
surgeons  and  quality  assurance  program  (including  oversight  com- 
mitee,  patient  protocol,  and  patient  selection  criteria);  and  (3)  the 
hospital  demonstrates  to  the  satisfaction  of  the  Secretary  that  it  is 
able  to  provide  the  specialized  facilities,  services,  and  personnel 
that  are  required  by  pediatric  heart  transplant  patients. 

Effective  date. — 

Section  4085. — Applies  on  or  after  the  date  of  enactment  of  this 
Act. 

Section  9206(g). — Applies  on  or  after  the  date  of  enactment  of 
this  Act. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision 
in  section  4085.  (The  House  provision  included  a  section  9206(g)  is 
included  in  the  agreement — see  discussion  of  Part  A). 

10.  Medicare  Contractors  (Sections  4012  (b)  and  (c)  of  Senate 
Amendment) 

Present  law 

(a)  Payment  Safeguards. — The  Secretary  contracts  with  fiscal  in- 
termediaries and  carriers  to  determine  and  make  payments  for 
Medicare  benefits  and  to  perform  audits  and  other  related  func- 
tions. 

The  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985 
earmarked  $105  million  for  FY  1986,  FR  1987,  and  FY  1988,  for  the 
exclusive  purposes  of  conducting  provider  cost  audits,  medical  ne- 
cessity reviews,  and  the  recovery  of  third-party  liability  payments. 

(b)  Prohibition  Against  Denial  Quotas. — The  Secretary  develops 
standards  and  criteria  for  evaluating  the  performance  of  Medicare 
fiscal  intermediaries  and  carriers.  There  are  currently  no  statutory 
requirements  specifically  relating  to  criteria  related  to  denial 
quotas. 

(c)  Authority  of  the  Secretary. — The  Secretary  currently  has  au- 
thority to  (1)  ascertain  the  accuracy  of  decisions  (including  Medical 
review  decisions)  made  by  a  fiscal  intermediary  or  a  carrier,  and  (2) 
prescribe  standards  for  measuring  the  performance  of  any  such 
fiscal  intermediary  or  carrier. 

House  bill 

(a)  Payment  Safeguards. — No  provision. 

(b)  Prohibition  Against  Denial  Quotas. — No  provision. 

(c)  Authority  of  the  Secretary. — No  provision. 
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Senate  amendment 

(a)  Payment  Safeguards. — Increases  the  amount  for  these  activi- 
ties by  $100  million  for  FY  1988,  FY  1989,  and  FY  1990. 

(b)  Prohibition  Against  Denial  Quotas. — Prohibits  the  Secretary, 
when  establishing  standards  and  criteria  for  fiscal  intermediaries 
and  carriers,  from  evaluating  them  solely  on  the  basis  of  any  speci- 
fied numerical  ratio  of  (1)  amounts  that  must  be  saved  through 
denial  of  claims  under  utilization  review  to  (2)  amounts  expended 
with  respect  to  such  review. 

(c)  Authority  of  the  Secretary. — Provides  that  nothing  in  (a)  or  (b) 
above  shall  be  construed  to  limit  the  authority  of  the  Secretary, 
under  the  law  in  effect  on  the  date  of  the  enactment  of  this  Act,  to 
(1)  ascertain  the  accuracy  of  decisions  (including  Medical  review  de- 
cisions) made  by  a  fiscal  intermediary  or  a  carrier.  (2)  prescribe 
standards  for  measuring  the  performance  of  any  such  fiscal  inter- 
mediary or  carrier,  and  (3)  refuse  renewal  of  (or  renew  conditional- 
ly) any  such  fiscal  intermediary  agreement  or  carrier  contract  for 
failing  to  meet  such  standards. 

Effective  date. — (a)  Applies  with  respect  to  fiscal  years  beginning 
with  FY  1988.  (b)  and  (c)  Enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ments. 

11.  Secondary  Payer  Provisions  (Section  4013(a)  of  Senate 
Amendment) 

Present  law 

The  Omnibus  Budget  Reconciliation  Act  of  1986  provides  that 
Medicare  is  the  secondary  payer  in  the  case  of  disabled  Medicare 
beneficiaries  who  also  had  group  health  insurance  through  their 
employer  or  their  spouse's  employer.  This  provision  applies  to  em- 
ployers who  have  100  or  more  employees. 

House  bill 

No  provision. 

Senate  amendment 

Clarifies  that  this  provision  applies  to  government  entities,  but 
specifies  that  the  tax  penalty  does  not  apply  to  government  enti- 
ties. 

Effective  date. — Applies  on  or  after  January  1,  1987. 
Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment. 

12.  Hearings  and  Appeals  (Section  4089  of  Senate  amendment) 

Present  law 

The  Omnibus  Budget  Reconciliation  Act  of  1986  established  ad- 
ministrative and  judicial  review  procedures  for  Medicare's  Part  B. 
These  procedures  are  comparable  to  those  previously  in  effect  for 
Part  A. 
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Administrative  review  has  been  handled  by  administrative  law 
judges  within  the  Social  Security  Administration  of  the  Depart- 
ment of  Health  and  Human  Services. 

House  bill 

(a)  Maintaining  Current  System  for  Hearings  and  Appeals. — No 
provision. 

(b)  Study  and  Report  on  Use  of  Telephone  Hearings. — No  provi- 
sion. 

Senate  amendment 

(a)  Maintaining  Current  System  for  Hearings  and  Appeals. — Re- 
quires any  Part  A  or  Part  B  administrative  review  hearing  before 
the  date  on  which  the  Secretary  submits  the  report  required  in  (b) 
below  to  be  conducted  by  administrative  law  judges  of  the  Office  of 
Hearings  and  Appeals  of  the  Social  £>ecurity  Administration  in  the 
same  manner  as  hearings  are  conducted  under  Section  205(bXl)  of 
the  Social  Security  Act. 

(b)  Study  and  Report  on  Use  of  Telephone  Hearings. — Requires 
the  Secretary,  together  with  the  Comptroller  Greneral  to  conduct  a 
study  on  holding  Part  A  and  Part  B  administrative  review  hearings 
by  telephone  and  to  report  the  results  of  the  study  by  6  months 
after  enactment. 

Requires  that  study  to  focus  on  whether  telephone  hearings 
allow  for  a  full  and  fair  evidentiary  hearing,  in  general,  or  with  re- 
spect to  any  particular  category  of  claims  and  to  examine  the  possi- 
ble improvements  to  the  hearing  process  (such  as  cost-effectiveness, 
convenience  to  the  claimant,  and  reduction  in  time  under  the  proc- 
ess) resulting  from  the  use  of  such  hearings  as  compared  to  the 
adoption  of  other  changes  to  the  process  (such  as  expansions  in 
staff  and  resources). 

Effective  date. — Enactment. 

Conference  agreement 

(a)  Maintaining  Current  System  for  Hearings  and  Appeals.— The 
conference  agreement  includes  the  Senate  amendment,  with  a 
modification.  The  requirement  that  hearings  be  conducted  by  ad- 
ministrative law  judges  of  the  Social  Security  Administration  con- 
tinues in  effect  until  the  earlier  of  September  1,  1988,  or  the  date 
the  Secretary  files  the  report  required  by  (b),  below. 

(b)  Study  and  Report  on  the  Use  of  Telephone  Hearings. — The 
conference  agreement  includes  the  Senate  amendment. 

13.  Rural  Health  Medical  Education  Demonstration  Projects  (Sec- 
tion 4002(c)  of  Senate  amendment) 

Present  law 

No  provision. 
House  bill 

No  provision. 
Senate  amendment 

Requires  the  Secretary  to  enter  into  agreements,  within  six 
months  after  enactment,  with  four  sponsoring  teaching  hospitals  to 
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conduct  three  year  demonstration  projects  to  assist  resident  physi- 
cians to  obtain  field  clinical  experience  in  rural  areas.  Each  spon- 
soring hospital  is  required  to  enter  into  an  arrangement  to  provide 
a  smsdl  rural  hospital  with  physicians,  who  have  completed  one 
year  of  residency  training,  for  periods  of  one  to  three  months. 

In  selecting  applications  from  potential  sponsoring  hospitals,  the 
Secretary  is  required  to  ensure  that  four  small  rural  hospitals  lo- 
cated in  different  counties  participate.  Two  of  these  must  be  locat- 
ed in  rural  counties  of  more  than  2,700  square  miles,  and  two  must 
be  located  in  rural  counties  that  have  a  severe  shortage  of  physi- 
cians; one  of  each  type  of  hospital  must  be  located  east  and  one 
west  of  the  Mississippi  River. 

For  purposes  of  determining  the  amount  of  additional  payments 
under  PPS  for  indirect  costs  of  graduate  medical  education  activity 
(the  teaching  adjustment),  residents  who  participate  during  any 
part  of  a  year,  are  counted  as  if  they  worked  at  the  sponsoring  hos- 
pital on  September  1  of  that  year,  and  not  counted  as  if  working  at 
the  small  rural  hospital. 

For  purposes  of  determining  the  amount  of  pajrment  for  the 
direct  costs  of  graduate  medical  education  activities  in  a  sponsoring 
hospital,  the  amount  otherwise  permitted  under  current  law  is  in- 
creased by  an  amount  equal  to  the  amount  of  direct  costs  the  hospi- 
tal incurs  in  supervising  the  training  activities  of  the  demonstra- 
tion project. 

Effective  date:  Enactment. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment. 

14.  Nurse  Services  (Section  4131  and  4132  of  Senate  Amendment) 

Present  law 

(a)  Certification  and  Recertification  of  the  Need  for  Certain  Serv- 
ices.— Under  the  current  Medicare  law,  specific  conditions  and  limi- 
tations are  placed  on  Medicare  reimbursement  for  services.  For 
post-hospital  extended  care  services,  the  law  provides  that  a  physi- 
cian certify  and  recertify  that  such  services  are  required  as  a  condi- 
tion for  Medicare  reimbursement. 

(b)  Coverage  of  Certain  Items  and  Services  Furnished  by  a  Nurse 
Practitioner  or  Clinical  Nurse  Specialist. — No  provision. 

House  bill 

No  provision. 

Senate  amendment 

(a)  Certification  and  Recertification  of  the  Need  for  Certain  Serv- 
ices.— Amends  the  provision  of  the  Medicare  law  relating  to  certifi- 
cation and  recertification  by  a  physician  (as  a  condition  of  and  limi- 
tation for  payments  of  Medicare  services)  to  provide  for  certifica- 
tion by  a  physician,  or  in  the  case  of  post-hospital  extended  serv- 
ices, by  a  physician  or  a  nurse  practitioner  or  clinical  nurse  special- 
ist who  is  not  an  employee  of  the  facility  but  is  working  in  collabo- 
ration with  a  physician.  Amends  also  the  section  of  the  Medicare 
law  that  defines  a  skilled  nursing  facility.  Provides  that  where  it 
currently  specifies  that  the  health  care  of  every  patient  be  under 
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the  supervision  of  a  physician,  that  it  now  specify  that  the  patient 
be  under  the  supervision  of  a  physician  or  a  nurse  practitioner  or 
chnical  nurse  specialist  working  in  collaboration  with  a  physician. 
Provides  that  where  it  currently  specifies  that  a  physician  be  avail- 
able to  furnish  emergency  care  that  it  now  specify  a  physician  or  a 
nurse  practitioner  or  clinical  nurse  specialist  working  in  collabora- 
tion with  a  physician  be  available  to  furnish  such  care. 

Provides  for  a  definition  of  nurse  practitioner  and  clinical  nurse 
specialist.  Specifies  that  an  individual  shall  be  treated  as  a  nurse 
practitioner  or  clinical  nurse  specialist  if  the  individual  (1)  is  li- 
censed to  practice  professional  nursing;  (2)  performs  such  services 
as  such  individual  is  legally  authorized  to  perform  (in  the  State  in 
which  the  individual  performs  such  services)  in  accordance  with 
State  law  (or  the  State  regulatory  mechanism  provided  by  State 
law);  and  (3)  (A)  is  master's  prepared  in  nursing;  or  (B)  holds  a  mas- 
ters degree  in  a  related  field  and  is  certified  or  certified  eligible  by 
a  national  organization;  or  (C)  has  completed  a  nurse  practitioner 
continuing  education  program  and  is  certified  or  certified  eligible. 

Provides  that  a  nurse  practitioner  or  clinical  specialist  works  in 
collaboration  with  a  physician  where  the  nurse  and  physician  act 
pursuant  to  an  agreement  that  allocates  responsibility  for  decisions 
and  actions,  but  allows  each  professional  to  retain  responsibility  for 
their  respective  actions  and  engage  in  such  actions  independently. 

Makes  other  conforming  changes  in  definitions  in  the  Medicare 
statute. 

(b)  Coverage  of  Certain  Items  and  Services  Furnished  by  a  Nurse 
Practitioner  or  Clinical  Nurse  Specialist. — Amends  the  provision  of 
Medicare  law  relating  to  pa5mient  of  benefits  to  provide  that,  with 
respect  to  items  and  services  furnished  by  a  nurse  practitioner  or 
clinical  nurse  specialist  in  a  skilled  nursing  facility  and  services 
and  supplies  furnished  as  an  incident  to  such  services,  that  the 
amount  paid  be  equal  to  100  percent  of  the  amount  determined  as 
the  reasonable  charge  for  such  items  and  services  under  as  deter- 
mined under  section  1824(b)  (10)  (sic).  Provides  that  in  providing  for 
the  items  and  services  described  above  that  each  carrier  shall  re- 
quire that  payment  be  made  on  the  basis  of  assignment,  except 
that  the  reasonable  charge  shall  be  determined  as  75  percent  of  the 
prevailing  charge  paid  for  similar  items  and  services  provided  by 
physicians  in  the  same  locality. 

Provides  for  technical  and  conforming  changes  in  the  Medicare 
statute. 

Effective  date. — Applies  to  items  and  services  furnished  on  or 
after  the  date  of  enactment. 

Conference  Agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ments. 

15.  Miscellaneous  and  Techincal  Provisions  Relating  to  Parts  A 
and  B  (Section  9204,  Sections  9233  (a),  (c),  (e),  and  (f),  Section  4076 
of  the  House  bill;  Section  4087  and  3093  of  Senate  amendment) 

Present  law 

(a)  Clarification  of  Criminal  Penalties  for  Willful  Misrepresenta- 
tions.— Medicare  law  currently  makes  it  a  felony  and  permits  fines 
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of  up  to  $25,000  or  jail  terms  of  up  to  5  years  for  officers  of  a  hospi- 
tal, skilled  nursing  facility,  or  home  health  agency  who  falsify  con- 
ditions of  operation  of  the  facility  in  order  to  qualify  or  continue  to 
qualify  for  payment  from  Medicare. 

Before  P.L.  100-93  Medicare  law  did  not  include  officers  of  other 
entities  which  participate  in  Medicare  among  those  who  are  subject 
to  criminal  sanctions.  However  P.L.  100-93  includes  officers  of 
other  entities. 

(bj  Extend  and  Clarify  Prohibition  on  Cost  Savings  Policies 
Before  Beginning  of  Fiscal  Year. — The  Secretary  is  prohibited  from 
issuing  any  regulation,  instruction,  or  other  policy  in  final  form 
prior  to  September  1,  1987  which  is  estimated  by  the  Secretary  to 
result  in  a  net  reduction  in  expenditures  during  FY  1988  of  more 
than  $50  million  for  hospital  or  physician  services  provided  under 
Medicare. 

(c)  Podiatrists. — (V  Definition  as  Physicians. — Podiatrists  are  de- 
fined as  physicians  with  respect  to  the  funtions  which  they  are  le- 
gally authorized  to  perform  under  the  laws  of  the  State  in  which 
they  practice  but  only  if  such  practice  is  consistent  with  the  policy 
of  the  institution  or  agency  in  which  the  services  are  provided. 

(2)  Accrediting  Organization. — Medicare  law  refers  to  interns  and 
residents  that  are  in  teaching  programs  approved  by  various  certi- 
fying organiations.  One  of  these  is  the  Council  on  Podiatry  Educa- 
tion of  the  American  Podiatry  Association.  In  1984,  the  name  of 
this  organization  was  changed  to  the  Council  on  Podiatric  Medical 
Education  of  the  American  Podiatric  Medical  Association. 

(dj  Recovery  of  Payments  for  Certain  Pacemaker  Devices. — The 
Secretary  is  required,  through  the  Commissioner  of  the  Food  and 
Drug  Administration,  to  provide  for  a  registry  of  all  cardiac  pace- 
maker devices  and  leads  for  which  payment  has  been  made  under 
Medicare.  Such  registry  is  to  include  information  on  the  device, 
date  of  implantation,  express  or  implied  warranties  under  contract 
or  State  law,  and  certain  other  information  that  would  assist  the 
Secretary  in  determining  when  payments  may  properly  be  made 
under  Medicare.  Physicians  and  providers  are  required  to  submit 
information  to  the  registry. 

The  Secretary  may  require,  by  regulation,  that  providers  return 
to  manufacturers  those  devices  and  leads  removed  from  patients 
whose  implantation  was  paid  for  under  Medicare,  and  that  they 
not  charge  beneficiaries  for  replacement  if  the  device  or  lead  is  not 
returned  to  the  manufacturer  for  testing. 

The  Secretary  may  deny  pajmients  under  Medicare  for  implanta- 
tion and  replacement  if:  (1)  the  physician  or  provider  has  failed  to 
submit  information  to  the  registry,  (2)  the  provider  has  failed  to 
return  devices  removed  to  the  manufacturer,  or  (3)  if  the  manufac- 
turer has  failed  to  perform  and  report  on  the  testing  of  returned 
devices. 

(e)  Technical  Part  A  and  B  Amendments. — Current  law  contains 
a  number  of  technical  errors. 

House  bill 

(a)  Clarification  of  Criminal  Penalties  for  Willful  Misrepresenta- 
tions.— 
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Section  9233(a). — Clarifies  that  officers  of  other  entities  (including 
health  maintenance  organizations  and  competitive  medical  plans) 
are  officers  who  would  be  held  criminally  liable  for  willful  misrep- 
resentations in  an  attempt  to  qaualify  for  Medicare  payments. 

Section  4076. — No  provision. 

Effective  date. — 

Section  9233(a). — Applies  on  or  after  the  date  of  enactment  of 
this  Act. 

(h)  Extend  and  Clarify  Prohibition  of  Cost  Savings  Policies  Before 
Beginning  of  Fiscal  Year. — 

Section  9233(c).— Frohihits  the  Secretary  from  issuing  any  regula- 
tion, instruction,  or  other  policy  in  finad  form  before  October  15, 
1988  which  is  estimated  by  the  Secretary  to  result  in  a  net  reduc- 
tion in  Medicare  expenditures  in  FY  1989  of  more  than  $50  million. 

Skction  4076. —  No  provision. 

Effective  date. — 

Section  9233(c).— EnoiCtmeTit. 

(c)  Podiatrists. — 

(1)  Definition  as  Physicians. — 

Section  9233(e). — Defines  podiatrists  as  physicians  with  respect  to 
the  functions  which  they  are  legally  authorized  to  perform  under 
State  laws. 

Section  4076. — Similar  provision. 

(2)  Accrediting  Organization. — 

Section  9233(e). — Changes  reference  to  the  Council  on  Podiatric 
Medical  Education  of  the  American  Podiatric  Medical  Association. 
Section  4076. — Similar  provision. 
Effective  date. — 
Section  9233(e).— Enactment. 
Section  4076. — Enactment. 

(d)  Recovery  of  Payments  for  Certain  Pacemaker  Devices. — No  pro- 
vision. 

(e)  Technical  Part  A  and  B  Amendments. — 
Section  9233(f). — Corrects  technical  errors. 
Section  4076— No  provision. 

Effective  date. — 

Section  9233(f). — Applies  on  or  after  the  date  of  enactment  of  this 
Act. 

Senate  amendment 

(a)  Clarification  of  Criminal  Penalties  for  Willful  Misrepresenta- 
tions.— No  provision. 

(b)  Extend  and  Clarify  Prohibition  on  Cost  Savings  Policies 
Before  Beginning  of  Fiscal  Year. — No  provision 

(c)  Podiatrists. — 

(1)  Definition  as  Physicians. — No  Provision. 

(2)  Accrediting  Organization. — Similar  provision,  although  it 
refers  to  the  Council  of  Podiatric  Medical  Education  of  the  Ameri- 
can Podiatric  Medical  Association. 

Effective  date. — Enactment. 

(d)  Recovery  of  Payments  for  Certain  Pacemaker  Devices. — Re- 
quires that  information  reported  to  the  registry  include  any 
amounts  paid  to  providers  under  an  express  or  implied  warranty 
under  contract  or  State  law.  The  Secretary  may  require  that  pro- 
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viders  make  repayments  to  the  Secretary  with  respect  to  any  cardi- 
ac pacemaker  device  or  lead  which  has  been  replaced  by  the  manu- 
facturer or  for  which  the  manufacturer  has  made  payment  to  the 
provider  under  an  express  or  implied  warranty.  The  Secretary  may 
deny  payments  to  providers  with  respect  to  the  implantation  or  re- 
placement of  pacemaker  devices  or  leads  if  the  provider  fails  to 
make  required  repayments  to  the  Secretary. 
Effective  date. — January  1,  1988. 

(e)  Technical  Part  A  and  B  Amendments. — No  provision. 
Conference  Agreement 

(a)  Clarification  of  Criminal  Penalties  for  Willful  Misrepresenta- 
tions.— The  conference  agreement  includes  the  House  provision. 

(h)  Extend  and  Clarify  Prohibition  on  Cost  Savings  Policies 
Before  Beginning  of  Fiscal  Year. — The  conference  agreement  in- 
cludes the  House  provision. 

(c)  Podiatrists. — The  conference  agreement  includes  the  House 
provision.  The  conferees  desire  to  clarify  that  podiatrists  are  au- 
thorized to  serve  on  utilization  review  committees. 

(d)  Recovery  of  Payments  for  Certain  Pacemaker  Devices. — The 
conference  agreement  includes  the  Senate  amendment. 

(e)  Technical  Part  A  and  B  Amendments — The  conference  agree- 
ment includes  the  House  provision. 

C.  Medicare  Provisions  (Part  B) 

1.  Physician  Payment  Update  (Sections  9261,  4003,  and  4004  of 
House  bill:  Sections  4021  (a)  and  (b)  of  Senate  amendment. 

Present  law 

Pajmients  are  made  to  physicians  on  the  basis  of  reasonable 
charges.  The  reasonable  charge  for  a  service  is  the  lowest  of  the 
physician's  actual  charge,  the  physician's  customary  charge,  or  the 
prevailing  charge  for  the  service  in  the  community.  Annual  in- 
creases in  prevailing  charges  are  limited  by  the  Medicare  Elconomic 
Index  (MEI)  which  reflects  yearly  increases  in  overhead  costs  for 
physicians  and  general  changes  in  earnings  levels.  The  MEI  was 
set  by  Congress  at  3.2%  in  1987.  HCFA  has  announced  an  MEI  in- 
crease of  3.6%  for  1988. 

Pajonents  for  physicians'  services  are  made  on  an  assigned  or  un- 
assigned  basis.  If  assignment  is  accepted,  the  physician  agrees  to 
accept  Medicare's  determination  of  the  reasonable  charge  as  pay- 
ment in  full  for  covered  services.  On  assigned  claims,  beneficiary 
liability  is  limited  to  the  20%  coinsurance  (after  the  deductible  has 
been  met).  In  the  case  of  nonassigned  claims,  physicians  may  "bal- 
ance bill"  the  patient  for  the  difference  between  Medicare's  reason- 
able charge  and  the  physician's  actual  charge. 

Physicians  who  agree  to  accept  assignment  on  all  claims  for  the 
forthcoming  year  are  known  as  participating  physicians.  The  pre- 
vailing charge  limit  for  nonparticipating  physicians  is  set  at  96%  of 
that  for  participating  physicians.  Nonparticipating  physicians  are 
subject  to  a  limit  on  their  actual  charges  known  as  Maximum  Al- 
lowable Actual  Charges  (MAACs). 
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OBRA  (1986)  authorized  bonuses  by  April  1,  1988,  to  carriers  for 
their  success  in  increasing  the  proportion  of  participating  physi- 
cians during  the  enrollment  period  at  the  end  of  1987. 

House  bill 

(a)  Three-Month  Freeze  on  Increases  in  Physician  Payments. — No 
provision. 
(h)  Payment  Update. — 

Section  ^^^i.— Specifies  a  2%  increase  in  the  MEI  in  1988  for 
participating  physicians. 

Sets  the  prevailing  charge  limit  for  nonparticipating  physicians 
at  95%  of  that  for  participating  physicians.  As  a  result,  the  in- 
crease for  nonparticipating  physicians  in  1988  is  approximately 
1%. 

Section  4 Specifies  that  the  MEI  increase  in  1987  is  3.2%. 

Specifies  that  the  MEI  increase  for  1988  is  6%  for  primary  care 
services  and  2%  for  other  physicians  services.  Primary  care  serv- 
ices are  defined  as  physicians  services  which  constitute  immuniza- 
tion injections:  office  medical  services;  home  medicad  services; 
skilled  nursing,  intermediate  care,  and  long-term  care  medical 
services;  or  nursing  home,  boarding  home,  domiciliary,  or  custodial 
care  medical  services  (as  defined  in  procedure  code  by  the  Secre- 
tary). 

(c)  Incentive  Payments  for  Primary  Care  Physicians  in  Under- 
served  Rural  Areas. — 
Section  9261. — No  provision. 

Section  4004. — Specifies  that  in  the  case  of  services  furnished  by 
a  primary  care  physician  in  a  rural  area.  Part  B  payments  other- 
wise made  are  to  be  increased  by  10%  of  the  prevailing  charge.  In- 
centive payments  are  made  on  a  monthly  or  quarterly  basis. 

Defines  a  primary  care  physician  as  one  whose  primary  practice 
of  medicine  is  in  the  field  of  family  practice,  general  practice,  gen- 
eral internal  medicine,  gjrnecology,  or  pediatrics.  A  rural  area  is 
defined  as  one  which  is  a  class  1  or  class  2,  rural,  primary  medical 
care  health  manpower  shortage  area  as  designated  by  the  Secre- 
tary under  Section  332  of  the  Public  Health  Service  Act. 

Requires  the  Secretary  to  study  and  report  to  the  Congress  by 
July  1,  1988  on  the  feasibility  of  making  such  additional  payments 
for  urban  underserved  areas. 

Effective  date. — 

Section  9261 — Applies  to  services  furnished  on  or  after  January 
1,  1988. 
Section  Enactment. 

Section  iOOi. — Applies  to  services  performed  on  or  after  April  1, 
1988. 

Senate  amendment 

(a)  Three-Month  Freeze  on  Increases  in  Physician  Payments. — 
Holds  the  prevailing  and  customary  charges  for  physicians'  serv- 
ices furnished  during  the  three-month  period  beginning  January  1, 
1988  at  the  1987  levels.  Through  January  15,  1988,  the  benefit  pay- 
ments would  also  reflect  the  sequestration  reductions  as  required 
under  Section  4014  of  this  Act. 
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Specifies  that  the  MAACs  for  nonparticipating  physicians  for  the 
three-month  period  beginning  January  1,  1988,  are  the  same  as 
those  determined  for  1987.  The  MAAC  otherwise  determined  for 
1988  takes  effect  April  1,  1988. 

Specifies  that:  (1)  agreements  with  participating  physicians  in 
effect  on  December  31,  1987  remain  in  effect  for  the  three  month 
period  beginning  January  1,  1988,  unless  the  physician  requests 
that  it  be  terminated;  and  (2)  agreements  entered  into  for  1988  are 
effective  for  the  nine  month  period  beginning  April  1,  1988. 

Modifies  the  OBRA  (86)  carrier  bonus  provision  by  specifying 
that  such  paynients  are  to  be  made  by  July  1,  1988,  for  the  enroll- 
ment period  prior  to  April  1,  1988. 

(bj  Payment  Update. — Specifies  that  the  MEI  increase  for  services 
furnished  in  1988  after  April  1,  1988  is  the  full  amount  of  the  per- 
centage increase  in  the  MEI  for  primary  services  and  0%  for  other 
physician's  services.  The  definition  of  primary  care  services  is  simi- 
lar to  that  in  Section  4003,  except  that  immunization  injections  are 
not  included  and  emergency  department  visits  are  added. 

(c)  Incentive  Payments  for  Services  in  Underserved  Rural  Areas. — 
Provides  for  incentive  pa)rments  in  the  case  of  physician  services 
furnished  on  an  assignment-related  basis  in  a  rural  area  (as  de- 
fined under  PPS)  which  is  designated  as  a  health  manpower  short- 
age area  under  the  PHS  Act.  Part  B  payments  otherwise  made  are 
to  be  increased  by  5%.  Incentive  payments  are  made  on  a  monthly 
or  quarterly  basis. 

Effective  date. — (a)  and  (b)  Enactment,  (c)  Applies  with  respect  to 
services  furnished  on  or  after  April  1,  1989. 

Conference  agreement 

(a)  Three-Month  Freeze  on  Increases  in  Physician  Payments. — The 
conference  agreement  includes  the  Senate  amendment. 

(b)  Payment  Update. — The  conference  agreement  includes  the 
Senate  amendment  with  a  modification.  The  agreement  provides 
that  for  the  nine  month  period  beginning  April  1,  1988,  the  in- 
crease in  the  MEI  for  participating  physicians  is  3.6  percent  for  pri- 
mary care  services,  and  1.0  percent  for  other  services.  For  nonpar- 
ticipating physicians,  the  increase  is  3.1  percent  for  primary  care 
services  and  0.5  percent  for  other  services. 

For  physicians'  services  furnished  in  1989,  the  percentage  in- 
crease for  participating  physicians  is  3.0  percent  for  primary  care 
services  and  1.0  percent  for  other  services.  For  nonparticipating 
physicians,  the  increase  is  2.5  percent  for  primary  care  services  and 
0.5  percent  for  other  services. 

The  cumulative  effect  of  the  0.5  percent  differentials  for  partici- 
pating physicians  in  each  year  is  to  increase  the  existing  4  percent 
payment  differential  for  participating  physicians  to  a  total  of  5  per- 
cent. 

The  Conference  agreement  adopts  the  Senate  definition  of  pri- 
mary care  which  represents  the  following  categories  of  visits  and 
current  HCPCS  procedure  codes:  office  visits  (90000  through  90080); 
home  visits  (90100  through  90170);  skilled  nursing,  intermediate 
care  and  long-term  care  facility  visits  (90300  through  90370);  nurs- 
ing home,  boarding  home,  domiciliary  or  custodial  care  medical 
visits  (90400  through  90470);  and  emergency  department  visits 


595 


(90500  through  90570).  The  Conferees  note  specifically  that  the 
higher  MEI  is  intended  to  apply  to  the  visits  but  not  to  any  sepa- 
rate billable  services  that  are  done  in  conjunction  with  such  visits. 

(c)  Incentive  Payments  for  Physicians  for  Services  in  Underserved 
Rural  -Areas.— The  conference  agreement  includes  the  Senate 
amendment  with  an  amendment.  The  agreement  specifies  that  the 
incentive  payments  are  limited  to  primary  care  services  furnished 
by  all  physicians  in  an  area  (as  defined  in  PPS)  or  a  class  1  or  class 
2  health  manpower  shortage  area.  The  bonus  payments,  which 
equal  5  percent  of  the  allowed  pajonent  amounts,  will  apply  with 
respect  to  services  furnished  in  rural  areas  on  or  after  January  1, 
1989  and  to  other  services  on  or  after  January  1,  1991. 

The  conference  agreement  also  includes  the  study  contained  in 
the  Energy  and  Commerce  provision  regarding  the  feasibility  of 
making  bonus  payments  to  physicians  located  in  urban  health 
manpower  shortage  areas.  The  report  is  due  by  January  1,  1990. 

2.  Reduction  of  Payments  for  Certain  Procedures  (Sections  9262 
and  4001  of  House  bill:  Section  4021(d)  of  Senate  amendment) 

Present  law 

(a)  Payment  Reductions. — OBRA  specified  that  the  maximum  al- 
lowable prevailing  charges,  otherwise  recognized  for  participating 
and  nonparticipating  physicians  performing  cataract  surgical  pro- 
cedures, are  reduced  by  10%  with  respect  to  procedures  performed 
in  1987  and  2%  with  respect  to  procedures  performed  in  1988.  In 
no  case  can  the  reduction  for  a  surgical  procedure  result  in  a  pre- 
vailing charge  that  is  less  than  75%  of  the  weighted  national  aver- 
age of  such  prevailing  charges  for  such  procedure  for  all  localities 
in  the  U.S.  in  1986. 

The  law  authorizes  the  Secretary,  under  the  so-called  "inherent 
reasonableness"  authority  to  establish  pajnnent  limits  based  on 
considerations  other  than  actual,  customary  or  prevailing  charges. 
The  law  specifies  the  circumstances  under  which  a  departure  from 
the  standard  is  appropriate. 

Actual  Charge  Limit — The  law  establishes  maximum  allowable 
actual  charges  (MAAC)  for  nonparticipating  physicians.  If  an  ad- 
justment is  made  in  payments  for  cataract  surgery,  a  special  limit 
is  applied  for  actual  charges  of  nonparticipating  physicians.  In  the 
first  year,  the  limit  is  125%  of  the  reduced  prevailing  charge  plus 
one-half  of  the  difference  between  the  physician's  actual  charge  in 
the  preceding  period  and  the  125%  amount.  In  the  second  year  the 
limit  is  125%  of  the  reduced  prevailing  charge.  Sanctions  may  be 
imposed  if  a  physician  knowingly  and  willfully  violates  the  limits. 
Similar  limits  apply  with  respect  to  physicians  supervising  nurse 
anesthetists,  cataract  surgery  anesthesia,  and  payment  reductions 
under  the  Secretary's  inherent  reasonableness  authority. 

House  bill 
(a)  Payment  Reductions. — 

Section  9262. — Replaces  the  2%  reduction  for  cataract  surgery 
scheduled  for  1988  with  a  reduction  equal  to  15%  over  the  amount 
recognized  in  1987.  The  prevailing  charges  for  additional  specified 
procedures  are  to  be  reduced  by  15%  over  the  amount  recogiiized 
in  1987.  The  procedures  are:  contrary  artery  b)T)ass,  total  hip  re- 
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placement,  transurethral  resection  of  the  prostate,  suprapubic  pros- 
tatectomy, diagnostic  and  therapeutic  dilation  and  curettage,  and 
carpal  tunnel  repair. 

Sets  the  floor  at  80%  of  the  weighted  national  average  prevailing 
charge  for  the  procedure  in  1987.  Judicial  review  of  this  determina- 
tion is  prohibited. 

Section  4001. — Replaces  the  2%  reduction  for  cataract  surgery 
scheduled  for  1988  with  a  reduction  equal  to  5%  over  the  amount 
recognized  in  1987.  For  other  specified  procedures,  the  reduction  is 
equ^  to  10%  over  the  amount  recognized  for  1987.  The  specified 
procedures  are  the  same  as  those  in  Section  9361,  except  that 
therapeutic  dilation  and  curettage  is  not  included. 

Specifies  that  the  prevailing  charge  in  a  carrier  locality  is  fur- 
ther reduced  by  an  additional  amount  equal  to  10%  of  the  amount 
by  which  the  prevailing  charge  for  the  locality  (after  the  across-the- 
board  reduction)  exceeds  the  weighted  average  of  prevailing 
charges  in  the  region  in  which  the  locality  is  situated.  The  same 
regions  are  to  be  used  as  are  designated  for  PPS. 

Specifies  that  in  no  case  can  the  reduction  result  in  a  prevailing 
charge  that  is  lower  than  80%  of  the  weighted  national  average  of 
such  prevailing  charges  for  such  procedures  in  all  loc£dities  in  1987. 

(b)  Actual  Charge  Limit — 

Section  9262. — ^Specifies  that  the  special  limits  for  cataract  sur- 
gery and  other  procedures  identified  under  (a)  above  are  set  as  fol- 
lows: 

(i)  in  the  first  year,  125%  of  the  reduced  prevailing  charge 
plus  one-half  of  the  difference  between  the  125%  level  and  the 
previous  year's  MAAC. 

(ii)  in  the  second  year,  125%  of  the  reduced  prevailing 
charge;  and 

(iii)  during  any  subsequent  year,  115%  of  the  reduced  pre- 
vailing charge. 

Specifies  that  limits  do  not  apply  to  items  and  services  furnished 
after  the  earlier  of  December  31,  1990  or  one  year  after  the  date  of 
the  Secretary  reports  to  Ck)ngress  on  the  development  of  a  relative 
value  scale. 

Provides  that  the  special  limits  also  apply  with  respect  to  pay- 
ment reductions  under  the  Secretary's  inherent  reasonableness  au- 
thority, physicians  supervising  nurse  anesthetists,  and  cataract  sur- 
gery anesthesia. 

Specifies  that  sanctions  may  be  imposed  for  violations  of  these 
limits  (whether  or  not  there  are  also  violations  of  the  MAAC 
limits). 

Section  4001. — Similar  provision  except:  (i)  the  limit  remains  at 
125%  in  the  third  and  subsequent  years;  (ii)  no  modification  is 
made  in  the  other  special  limits;  and  (iii)  no  reference  is  made  to 
MAAC  violations  in  the  sanctions  provision. 

Effective  date. — 

Section  9262. — Applies  to  items  and  services  furnished  on  or  after 
January  1,  1988,  with  respect  to  the  80%  floor  for  cataracts  and  for 
purposes  of  the  cataract  anesthesia  reductions,  the  special  limits 
shall  not  apply  for  the  first  12-month  period  and  the  reference  to 
the  following  12-month  period  is  deemed  a  reference  to  1988. 


597 


Section  4001 —Applies  to  procedures  performed  on  or  after  Janu- 
ary 1,  1988. 

Senate  amendment 

(a)  Payment  Reductions. — Reduces  prevailing  charges  for  speci- 
fied procedures  performed  in  1988  according  to  the  following  per- 
centages: 

(1)  15%  in  the  case  of  a  prevailing  charge  that  is  at  least 
150%  of  the  weighted  national  average  (as  determined  by  the 
Secretary)  of  prevailing  charge  for  such  procedure  for  all  local- 
ities in  the  U.S. 

(2)  0%  in  the  case  of  a  prevailing  charge  that  does  not  exceed 
100%  of  such  average;  and 

(3)  A  percentage  between  0%  and  15%  determined  on  the 
basis  of  a  straight-line  sliding  scale  (as  determined  by  the  Sec- 
retary) for  other  prevailing  charges. 

Specifies  that  the  procedures  subject  to  the  reductions  are:  cata- 
ract exraction  with  intraocular  lens  implant,  intraocular  lens  inser- 
tion, coronary  artery  b)T)ass  surgery,  total  hip  replacement,  supra- 
pubic prostatectomy,  transurethral  resection  of  the  prostate,  diag- 
nostic dilation  and  curettage,  pacemaker  surgery,  and  carpal 
tunnel  release. 

(b)  Actual  Charge  Limit — Similar  to  Section  4001  except  the  first 
special  limit  applies  for  the  9-month  period  beginning  April  1,  1988, 
and  equals  125%  of  the  reduced  prevailing  charge  plus  one-half  of 
the  difference  between  the  125%  level  and  the  1987  MAAC. 

Effective  date. — Applies  to  procedures  performed  on  or  after 
April  1,  1988. 

Conference  agreement 

(a)  Payment  Reduction. — The  conference  agreement  includes  the 
Senate  amendment  with  a  modification.  The  Secretary  is  required 
to  reduce  prevailing  charges  for  the  following  selected  overpriced 
procedures.  The  procedures  (with  corresponding  HCPCS  codes)  are: 
coronary  artery  bypass  surgery  (33510-33528);  total  hip  replace- 
ment (27130-27132);  cataract  surgery  (66830-66985);  transurethral 
prostatectomy  (52601);  suprapubic  prostatectomy  (55821);  diagnostic 
and/or  therapeutic  dilation  and  curettage  (58120);  carpal  tunnel 
neurolysis  and/or  transposition  (64721);  pacemaker  surgery  (33206- 
33208);  bronchoscopy  (31622-31626);  upper  gastrointestinal  endosco- 
py (43235-43239);  knee  arthroscopy  (29880-29881);  knee  arthro- 
plasty (27446-27447).  The  conferees  expect  the  Secretary  to  make 
appropriate  changes  to  the  list  of  procedure  codes  if  the  coding 
system  changes  from  year  to  year. 

The  prevailing  charges  for  the  specified  procedures  are  reduced 
by  2  percent  for  the  9  month  period  beginning  April  1,  1988.  The 
prevailing  charges  are  further  reduced  by  a  straight-line  sliding 
scale.  The  additional  reduction  is  equal  to  Yi  3  of  a  percentage  point 
for  each  percentage  point  by  which  the  reduced  prevailing  charge 
exceeds  85  percent  of  the  weighted  national  average  of  reduced  pre- 
vailing charges.  In  no  case  can  the  reduction  under  the  sliding 
scale  reduce  the  prevailing  charge  below  85  percent  of  the  national 
average  of  the  prevailing  charges  (as  reduced  by  the  2  percent). 
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The  conferees  expect  that  the  provision  will  be  implemented  on 
April  1,  1988  and  understand  that  HCFA  will  have  minimal  lead 
time.  In  view  of  time  constraints  and  the  highly  technical  nature  of 
the  calculations  involved,  the  conferees  intend  that  the  Secretary 
should  have  sole  discretion  with  regard  to  choice  of  data  and  meth- 
ods used  to  calculate  national  average  prevailing  charges  for  pur- 
poses of  setting  the  payment  floor.  Therefore,  the  conference  agree- 
ment includes  the  Ways  and  Means  provision  which  precludes  judi- 
cial or  administrative  review  of  the  Secretary's  determination  of 
prevailing  charge  floors. 

The  conference  agreement  provides  that  the  Secretary  shall  de- 
velop a  geographic  index  that  reflects  geographic  differences  in  the 
relative  costs  of  physician  practice  and  costs  of  living  compared  to 
the  national  average. 

(b)  Actual  Charge  Limit. — The  conference  agreement  includes  the 
Senate  amendment.  The  agreement  consolidates  current  law  provi- 
sions relating  to  calculation  of  MAAC. 

3.  Limits  on  Payments  for  Ophthalmic  Ultrasound  (Section 
9263(aXi)  of  House  bill. 

Present  law 

There  are  no  special  limits  on  payment  for  ophthalmic  ultra- 
sound procedures. 

House  bill 

Limits  the  prevailing  charge  for  A-mode  ophthalmic  ultrasound 
procedures  to  5%  of  the  prevailing  charge  level  established  for  ex- 
tracapsular cataract  removal  with  lens  implementation.  The  spe- 
cial limit  on  actual  charges  specified  under  Item  2,  above  applies  to 
these  services. 

Effective  date. — Applies  to  items  and  services  furnished  on  or 
after  January  1,  1988. 

Senate  amendment 

No  provision. 

Conference  agreeement 

The  conference  agreement  includes  the  House  provision.  The 
agreement  limts  Medicare  reimbursement  for  ophthalmic  ultra- 
sound (A-scan)  procedures  (HCPCS  codes  76511,  76516  and  76519 
and  any  other  similar  codes)  to  5  percent  of  the  prevailing  charge 
for  cataract  surgery  with  intraocular  lens  implantation  (HCPCS 
code  66984). 

4.  Customary  Charges  for  New  Physicians  (Section  4021(c)  of 
Senate  Amendment) 

Current  law 

Under  current  carrier  manual  instructions  in  place  since  the 
early  years  of  Medicare,  customary  charges  of  new  physicians  have 
been  set  at  the  50th  percentile  of  the  weighted  customary  charge 
distribution  for  all  physicians  in  the  locality.  This  policy  was  initi- 
ated because  it  was  necessary  to  establish  the  customary  charge  for 
a  new  physician  until  the  physician  has  sufficient  actual  charges 
on  which  to  base  the  customary  charge.  Actual  payment  to  a  new 
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physician  is  based  on  the  lower  of  the  physician's  actual  charge  for 
the  service,  the  physician's  customary  charge  for  the  service  (estab- 
lished at  the  50th  percentile)  or  the  locality  prevailing  charge. 

The  carrier  manual  specifies  that  the  50th  percentile  will  be  used 
as  the  new  physician's  customary  charge  until  the  next  fee  screen 
update  for  which  the  carriers  has  at  least  three  months  actual 
charge  experience  for  the  physician  in  the  same  base  period  used  to 
calculate  the  customary  charges  for  established  physicians.  That  is, 
with  the  update  on  January  1st  of  a  year,  a  new  physician  must 
have  actual  charges  for  at  least  three  months  auring  the  12- 
month  period  ending  June  30th  of  the  previous  year  in  order  to 
base  the  new  physician's  customary  charges  on  the  physician's 
actual  charges  rather  than  the  50th  percentile. 

The  new  ph5rsician  policy  was  established  prior  to  the  Medicare 
Economic  Index,  i.e.,  when  the  prevailing  charge  was  set  at  the 
75th  percentile  of  customary  charges  in  the  locality  unconstrained 
by  the  MEL  As  a  result  of  the  application  of  the  MEI,  many  situa- 
tions arise  whereby  the  50th  percentile  is  greater  than  the  prevail- 
ing charge  (as  constrained  by  the  MEI). 

House  bill 

No  provision. 

Senate  amendment 

Requires  the  Secretary  to  set  customary  charges  of  new  physi- 
cians, who  do  not  practice  in  health  manpower  shortage  areas  as 
defined  under  the  Public  Health  Service  Act,  at  no  more  than  80 
percent  of  the  prevailing  charge  for  the  service. 

Effective  date, — Applies  to  physicians  who  first  furnish  services 
to  Medicare  beneficiaries  after  January  1,  1988. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment  with 
amendments.  The  Conference  agreement  restores  the  effect  of  the 
new  physician  policy  for  most  new  physicians  by  establishing  the 
customary  charges  of  most  new  physicians  at  no  more  than  80  per- 
cent of  the  prevailing  charge  as  adjusted  by  the  MEI  for  participat- 
ing and  non-participating  physicians.  The  Senate  bill  retained  the 
current  customary  charge  method  for  a  new  physician  in  a  rural 
underserved  area.  The  Conference  agreement  preserves  the  Senate 
exemption  and  expands  it  to  include  primary  care  services  for  new 
physicians  in  all  areas.  This  policy  was  adopted  because  of  the  con- 
cern that  these  services  are  undervalued  in  Medicare.  The  Confer- 
ence agreement  does  not  modify  the  current  policy  whereby  physi- 
cians who  move  to  new  areas  can  take  their  customary  charge  pro- 
files with  them  to  the  new  area. 

5.  Payments  to  Anesthesiologists,  Radiologists  and  Pathologists 
(Sections  4002,  4006,  4007,  and  4008  of  Houfq  Bill). 

Present  law 

(a)  Payments  to  Anesthesiologists. — Anesthesiologists  services  are 
reimbursed  on  a  reasonable  charge  basis.  Anesthesiologists  may 
also  bill  for  the  supervision  of  one  or  more  concurrent  procedures 
performed  by  qualified  anesthetists  or  certified  registered  nurse  an- 
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esthetists  (CRNAs).  The  reasonable  charge  for  anesthesiology  serv- 
ices is  the  sum  of  base,  time,  and  modifier  units  times  a  conversion 
factor.  The  number  of  base  units  is  determined  by  the  procedure. 
The  time  units  represent  either  (1)  15  minutes  intervals  if  the  phy- 
sician performs  the  services  or  if  the  anesthetist  or  CRNA  is  em- 
ployed by  the  physician,  or  (2)  30  minutes  if  the  anesthetist  or 
CRNA  is  employed  by  the  hospital.  If  more  than  four  concurrent 
procedures  are  supervised,  the  physician  may  bill  only  for  pre-anes- 
thesia  services  personally  furnished  to  the  patient.  The  reasonable 
charge  in  this  case  may  not  exceed  the  base  units  assigned  the  pro- 
cedure plus  one  time  unit. 

OBRA  reduced  the  base  units  allowed  for  anesthesia  services  pro- 
vided in  connection  with  cataract  surgery  and  iridectomies  from  8 
to  4.  If  the  physician  supervises  more  than  four  concurrent  serv- 
ices, no  more  than  3  base  units  are  £illowed. 

(b)  Payments  to  Radiologists. — (1)  Radiology  services,  whether 
performed  by  any  physician  or  by  a  physician  either  certified  or  el- 
igible to  be  certified  by  the  American  Board  of  Radiology,  are  reim- 
bursed on  the  basis  of  reasonable  charges,  determined  by  the  lesser 
of  the  billed  amount  for  the  service,  the  customary  charge  by  the 
physician  for  the  service,  and  the  prevailing  charge  for  the  service 
by  all  physicians  in  the  pricing  locality.  After  adjustment  for  the 
annual  deductible  amount.  Medicare  pays  80  percent  of  the  reason- 
able charge. 

(2)  Participating  physicians  are  physicians  who  have  agreed  to 
accept  assignment  on  all  claims  for  the  forthcoming  year;  that  is, 
to  accept  Medicare's  reasonable  charge  as  payment  in  full  and  not 
to  bill  the  patient  for  any  amount  in  excess  of  the  reasonable 
charge.  Non-participating  physicians  may  bill  the  patient  for 
amounts  in  excess  of  Medicare's  reasonable  charge  on  unassigned 
claims.  The  prevailing  charges  of  non-participating  physicians  are 
96  percent  of  the  prevailing  charges  of  participating  physicians. 

(3)  If  the  Secretary  reduces  a  prevailing  charge  using  the  inher- 
ent reasonableness  authority,  or  for  cataract  surgery  as  required  by 
OBRA,  the  actusil  charges  of  non-participating  physicians  are  limit- 
ed. In  these  cases,  a  non-participating  physician's  actual  charge  is 
(1)  limited  in  the  first  year  following  a  reduction  to  no  more  than 
125  percent  of  the  reduced  prevailing  charge  plus  half  the  differ- 
ence between  the  reduced  prevailing  and  the  physician's  actual 
charge  for  the  service  during  the  preceding  year,  and  (2)  limited  to 
no  more  than  125  percent  of  the  reduced  prevaiiling  charges  in  sub- 
sequent years. 

(4)  A  physiciaui's  decision  to  become  a  participating  physician  ap- 
plies to  all  services  provided  during  the  period  of  participation. 

(5)  Carriers  make  payments  for  services  equal  to  80  percent  of 
the  reasonable  charge,  adjusted  for  amy  applicable  deductible 
amounts.  The  physician  or  supplier  is  responsible  for  collecting  any 
deductible  and  coinsurance  amounts  from  the  beneficiary. 

(6)  The  Secretary  is  required  to  develop  a  relative  value  scale  for 
physician  services  and  report  to  Congress  no  later  than  July  1, 
1989.  The  report  must  include  recommendations  on  the  application 
of  the  scale  to  payments  for  physician  services  furnished  after  De- 
cember 31,  1989. 
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(c)  Pathology  Services. — Pathology  services  under  Part  B  are  paid 
on  the  basis  of  reasonable  charges,  determined  as  the  lesser  of  the 
billed  amount  for  the  service,  the  cusotmary  charge  by  the  physi- 
cian for  the  service,  and  the  prevailing  charge  for  the  service  by  all 
physicians  in  the  pricing  locality. 

The  Secretary  is  required  to  develop  a  relative  value  scale  for  all 
physician  services  and  report  to  Congress  no  later  than  July  1, 
1989.  The  report  must  include  recommendations  on  the  application 
of  the  scale  to  payments  for  physician  services  furnished  after  De- 
cember 31,  1989. 

(d)  Prohibition  of  Prospective  Payment  System  for  "RAP*'  Serv- 
ices.— OBRA  required  the  Secretary  to  study  and  report  to  Con- 
gress concerning  the  design  and  implementation  of  a  prospective 
payment  system  for  radiology,  anesthesiology,  and  pathology  serv- 
ices provided  under  Part  B  to  hospital  inpatients. 

(a)  Payments  to  Anesthesiologists. — Provides  that,  in  determining 
the  reasonable  charge  for  the  concurrent  direction  of  2  or  more 
nurse  anesthetists  for  services  on  or  after  January  1,  1988,  the 
number  of  base  units  recognized  (other  than  for  cataract  surgery  or 
iridectomies)  are  reduced  by  10  percent  for  2  concurrent  proce- 
dures, 25  percent  for  3  concurrent  procedures  and  40  percent  for  4 
concurrent  procedures.  For  2  or  more  concurrent  cataract  and  iri- 
dectomy procedures,  the  base  units  recognized  are  reduced  by  10 
percent.  The  Secretary  shall  require  that  claims  for  the  supervision 
of  CRNAs  indicate  the  number  and  types  of  concurrent  procedures, 
and  the  names  of  the  CRNAs  supervised. 

Provides  that  the  Secretary,  in  consultation  with  groups  repre- 
senting physicians  who  furnish  anesthesia  services,  establish  by 
regulation  a  relative  value  guide  for  use  in  all  carrier  localities  in 
making  payment  for  physician  anesthesia  services  on  or  after  Jan- 
uary 1,  1989.  The  guide  is  to  be  designed  to  result  in  expenditures 
that  would  not  exceed  the  amount  of  expendit  ires  that  would  oth- 
erwise occur. 

(h)  Payments  to  Radiologists. — 

(1)  Requires  that  radiology  services,  performed  by  or  under  the 
direction  of  physicians  that  are  either  certified  or  eligible  to  be  cer- 
tified by  the  American  Board  of  Radiololgy,  are  to  be  reimbursed  at 
80  percent  of  the  lesser  actual  charge  or  a  radiology  fee  schedule. 
The  Secretary  is  required  to  develop  a  relative  vcdue  scale  (RVS) 
for  radiology  services.  Using  this  RVS  and  appropriate  conversion 
factors,  the  Secretary  shall  develop  fee  schedules  (on  either  a  re- 
gional. State-wide  or  carrier  service  area  basis)  for  pajmient  for  ra- 
diology services  under  Part  B.  The  Secretary  shall  also  develop  an 
appropriate  index  for  updating  the  fee  schedules  annually  for  serv- 
ices provided  in  years  after  1989. 

Requires  the  Secretary  in  developing  the  RVS,  fee  schedules  and 
updating  index,  to  consult  with  the  Physician  Pajnnent  Review 
Commission,  the  American  College  of  Radiology  and  other  organi- 
zations representing  physicians  and  suppliers  who  provide  radiolo- 
gy services.  The  Secretary  shall  also  share  with  these  entities  the 
data  and  data  analyses  used  to  develop  the  RVS,  fee  schedules  and 
updating  index,  including  data  on  current  variations  in  Medicare 
payments  by  geographic  area,  and  by  services  and  physician  spe- 
cialty. 
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Requires  the  Secretary  in  developing  the  RVS,  fee  schedules  and 
updating  index,  to  consider  variations  in  the  cost  of  furnishing 
such  services  between  geographic  areas  or,  sites  of  service.  The  Sec- 
retary may  take  into  consideration  other  factors  respecting  the 
manner  in  which  physicians  in  different  specialties  furnish  such 
services  to  assure  equitable  payment  amounts  and  to  promote  effec- 
tive and  efficient  provision  of  radiology  services  by  physicians  in 
different  specialties. 

Provides  that  the  fee  schedules  are  to  be  designed  to  produce  ag- 
gregate savings  (net  of  deductible  and  coinsurance  amounts)  of  not 
more  than  $20  million  for  radiologic  services  provided  in  1989,  and 
of  not  less  than  $30  million  for  each  year  for  services  provided  in 
1990  and  1991. 

(2)  Requires  that  the  fee  scliedule  be  established  such  that  the 
payment  rate  recognized  of  non-participating  physicians  is  equal  to 
96  percent  of  the  pajnnent  rate  for  participating  physicians. 

(3)  Requires  that  for  radiology  services  that  are  furnished  after 
January  1,  1989,  are  reimbursed  on  the  basis  of  the  fee  schedule, 
and  are  billed  by  a  non-participating  physician,  the  actual  charge 
may  not  exceed  125  percent  of  the  fee  schedule  amount  in  1989,  120 
percent  in  1990,  and  115  percent  after  1990.  If  a  physician  knowing- 
ly and  willfully  imposes  a  charge  in  excess  of  these  amounts,  the 
Secretary  may  bar  the  physician  from  the  program  for  a  period  not 
to  exceed  five  years,  may  impose  civil  money  penalties,  or  both. 

(4)  Requires  the  Secretary  to  permit  certain  physicians  and  sup- 
pliers to  enter  into  a  participation  agreement  only  with  respect  to 
radiologic  services.  These  physicians  and  suppliers  are  those  who 
furnish  radiologic  services  that  are  performed  by  or  under  the  di- 
rection of  a  physician  who  is  either  certified  or  eligible  to  be  certi- 
fied by  the  American  Board  of  Radiologists  and  who  are  paid  under 
the  fee  schedule. 

(5)  Requires  that  in  the  case  of  participating  physicians  and  sup- 
pliers furnishing  radiologic  services,  the  carrier  shall  advance  to 
the  physician  or  supplier  from  the  Supplementary  Medical  Insur- 
ance Trust  Fund  an  amount  equal  to  any  coinsurance  or  deductible 
amounts.  The  carrier  shall  mEike  arrangements  to  collect  the 
amounts  so  advanced  and  return  them  to  the  Trust  Fund.  The  Sec- 
retary shall  establish  appropriate  guidelines  for  the  advancing  and 
collecting  of  these  amounts. 

(6)  Requires  the  Secretary  to  establish  the  RVS  and  fee  schedules 
and  to  report  to  Congress  on  the  development  of  the  fee  schedules 
by  not  later  than  August  1,  1988. 

(c)  Pathology  Services. — Requires  the  Secretary  to  develop  a  rela- 
tive value  scale  (RVS)  for  pathology  services.  Using  the  RVS  and 
appropriate  conversion  factors,  the  Secretary  shall  develop  fee 
schedules  (on  a  regional.  State-wide  or  carrier  service  area  basis) 
for  pajmient  of  pathology  services.  The  Secretary  shall  also  develop 
an  index  for  updating  the  fee  schedules  annually  for  services  pro- 
vided in  years  after  1990. 

Requires  the  Secretary  in  developing  the  RVS,  fee  schedules  and 
updating  index  to  consult  with  the  Physician  Payment  Review 
CJommission,  the  American  College  of  Pathologists  and  other  orga- 
nizations representing  physicians  who  provide  such  services.  The 
Secretary  will  share  with  these  entities  the  data  and  data  analyses 
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used  to  develop  the  RVS,  fee  schedules  and  updating  index,  includ- 
ing data  on  current  variations  in  Medicare  payments  by  geographic 
area,  and  by  service  and  physician  specialty.  In  developing  the  fee 
schedules,  the  Secretary  shall  consider  variations  in  the  cost  of  fur- 
nishing pathology  services  among  geographic  areas. 

Requires  the  Secretary  to  report,  not  later  than  April  1,  1989,  to 
the  House  Committees  on  Energy  and  Commerce  and  Ways  and 
Means  and  Senate  Finance  Committee  on  the  RVS,  fee  schedules 
and  updating  index.  This  report  shall  include  recommendations  on 
how  to  protect  beneficiaries  against  excessive  charges  for  pathology 
services  in  excess  of  the  payment  amounts  established  by  the  fee 
schedules. 

(dj  Prohibition  of  Prospective  Payment  System  for  *'RAP'*  Serv- 
ices.— Provides  that  nothing  in  OBRA  or  any  other  provision  of  law 
shall  be  construed  as  authorizing  or  requiring  the  Secretary  to  im- 
plement a  prospective  pajmient  system  for  inpatient  radiology,  an- 
esthesiology, and  pathology  services.  The  Secretary  is  prohibited 
from  conducting  any  new  study  or  demonstration  project  designed 
specifically  to  reform  the  pajmient  methodology  for  inpatient  radi- 
ology, anesthesiology  and  pathology  services  unless  specifically  di- 
rected to  do  so  under  law. 

Effective  dates. — (a),  (c),  and  (d)  apply  on  enactment,  (b)  applies  to 
services  performed  on  or  after  January  1,  1989  and  until  such  time 
as  the  Secretary  implements  physician  fee  schedules  based  on  a  rel- 
ative value  scale  for  all  physician  services. 

Senate  amendment 

(a)  Payments  to  Anesthesiologists. — No  provision. 

(b)  Payments  to  Radiologists.— No  provision. 

(c)  Pathology  Services.— No  provision. 

(W  Prohibition  of  Prospective  Payment  System  for  **RAP"  Serv- 
ices.— No  provision. 

Conference  agreement 

(a)  Payments  to  Anesthesiologists. — The  conference  agreement  in- 
cludes the  House  provision  with  amendments. 

The  General  Accounting  Office  is  required  to  conduct  two  studies 
of  payments  to  anesthesiologists  for  the  supervision  of  CRNAs.  The 
first  GAO  study  shall  examine  Whether  the  payments  for  physician 
supervision  of  CRNAs  are  excessive  relative  to  payments  for  their 
physician  services,  and  would  study  the  appropriateness  of  anesthe- 
sia times  reported  for  Medicare  reimbursement  purposes.  To  the 
extent  feasible,  the  GAO  shall  examine  differences  in  anesthesia 
input,  skill,  risk,  etc.  during  different  portions  of  the  total  time. 
The  GAO  shall  also  examine  the  extent  to  which  physicians  bill 
and  carriers  recognize  modifier  units  for  reimbursement  purposes 
and  the  appropriateness  of  such  billings.  In  conducting  this  study, 
the  GAO  shall  focus  on  procedures  accounting  for  the  highest 
amount  of  Medicare  anesthesia  dollars.  The  GAO  shall  make  rec- 
ommendations regarding  the  appropriateness  of  the  anesthesia 
times  recognized  by  Medicare  for  reimbursement  purposes  and 
shall  recommend  ways  to  more  narrowly  define  anesthesia  times. 
The  second  GAO  study  concerns  the  impact  of  the  payment  reduc- 
tions required  under  this  provision  with  regard  to  the  utilization  of 
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CRNAs.  In  addition,  the  provision  would  only  apply  to  services  pro- 
vided on  or  after  April  1,  1988  and  before  January  1,  1991. 

(bj  Payments  to  Radiologists. — The  conference  agreement  in- 
cludes the  House  provision  with  amendments.  The  agreement 
strikes  the  provision  permitting  physicians  to  enter  into  participa- 
tion agreements  limited  to  radiologic  services.  Further,  the  agree- 
ment strikes  the  provision  that  would  permit  carriers  to  advance 
deductible  and  coinsurgmce  amounts  to  participating  physicians 
and  suppliers  and  then  to  arrange  to  collect  the  amounts  so  ad- 
vanced. The  fee  schedule  would  apply  to  radiology  services  provid- 
ed by  physicians  that  are  board  certified  or  board  eligible,  and  phy- 
sicians whose  Medicare  charges  are  at  least  50  percent  radiology 
services.  The  Secretary  would  develop  a  preliminary  fee  schedule 
which  would  be  budget  neutral  in  1989  with  respect  to  current  law. 
For  payment  purposes,  the  amount  if  allowed  is  97  percent  of  the 
fee  schedule.  The  fee  schedule  would  be  updated  by  the  MEI  in  sub- 
sequent years. 

(c)  Pathology  Services. — The  conference  agreement  includes  the 
House  provision. 

(d)  Prohibition  of  Prospective  Payment  System  for  **RAP"  Serv- 
ices.— The  conference  agreement  does  not  include  the  House  provi- 
sion. The  conferees  note  that  current  law  does  not  permit  the  Sec- 
retary to  establish  by  regulation  a  DRG-based  reimbursement 
system  for  "RAP"  services.  The  conferees  also  believe  that  the  Sec- 
retary should  delay  any  demonstration  of  a  RAP/DRG  reimburse- 
ment system  under  Medicare  until  further  studies  have  been  com- 
pleted. 

6.  Prohibition  of  Billing  for  Certain  Purchased  Services  (Section 
9264  of  House  Bill). 

Present  Law 

(a)  Payments  for  Diagnostic  X-ray  and  Other  Diagnostic  Tests. — 
Diagnostic  x-ray  and  other  diagnostic  tests  (excluding  diagnostic 
laboratory  services)  are  reimbursed  on  a  reasonable  charge  basis 
and  may  be  billed  by  the  physician  ordering  the  test  or  by  the 
entity  performing  the  test,  but  not  both.  Diagnostic  laboratory 
tests,  paid  on  the  basis  of  a  fee  schedule,  must  be  billed  by  the  phy- 
sician or  laboratory  that  actually  performs  the  service,  except  that 
if  a  physician  performed  or  supervised  the  test,  payment  may  be 
made  to  a  physician  who  shares  a  practice  with  the  performing 
physician.  If  the  physician  does  not  perform  the  service,  he  may 
only  bill  for  a  specimen  collection  and  hamdling  fee. 

(b)  Adjustment  in  Medicare  Prevailing  Charges. — The  Secretary 
may  reduce  the  prevailing  charge  for  a  service  if  it  is  found  that, 
according  to  certain  guidelines  and  criteria,  the  charge  for  the 
service  is  inherently  unreasonable.  If  the  prevailing  charge  for  a 
service  is  reduced  under  this  authority,  the  actual  charges  of  physi- 
cians are  limited  according  to  a  specified  procedure. 

House  bill 

(a)  Payments  for  Diagnostic  X-ray  and  Other  Diagnostic  Tests. — 
Provides  that  payments  under  Part  B  for  diagnostic  x-ray  and 
other  diagnostic  tests  may  only  be  made  to  the  entity  performing 
or  supervising  the  provision  of  such  tests.  If  a  physician  performs 
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or  supervises  such  tests,  payment  may  be  made  to  another  physi- 
cian with  whom  the  performing  physician  shares  a  practice. 

Provides  that  a  physician  or  supplier  may  not  bill  a  beneficiary 
for  a  diagnostic  test  when  payment  may  not  be  made  because  the 
physician  did  not  perform  the  test.  The  Secretary  may  impose  sanc- 
tions on  physicians  or  suppliers  who  knowingly,  willfully  and  re- 
peatedly violate  this  rule.  These  sanctions  may  include  suspension 
from  the  program  for  up  to  five  years,  civil  money  penalties,  or 
both. 

(h)  Adjustment  in  Medicare  Prevailing  Charges. — Requires  the 
Secretary  to  review  payment  levels  for  diagnostic  x-ray  and  other 
diagnostic  tests  (excluding  diagnostic  laboratory  services)  which  are 
commonly  performed  by  independent  vendors,  sold  as  services  to 
physicians  and  billed  by  such  physicians  to  determine  the  reason- 
ableness of  payment  amounts  for  such  tests  and  the  associated  pro- 
fessional service  components  of  such  tests.  If  the  Secretary  finds, 
after  appropriate  notice  and  opportunity  for  public  comment,  that 
the  prevailing  charge  levels  are  excessive,  the  Secretary  shall  es- 
tablish new  prevailing  charges  at  levels  that  are  consistent  with 
maintaining  wide  and  consistent  access  to  the  service,  and  that  re- 
flect the  purchase  price  of  the  test  without  markup.  The  Secretary 
may,  after  appropriate  notice  and  opportunity  for  public  comment, 
establish  guidelines  for  determining  such  new  prevailing  charges 
and  may  delegate  the  establishment  of  new  prevailing  charges  to 
carriers. 

Provides  that  if  the  prevailing  charges  are  reduced,  the  actual 
charges  for  the  services  will  be  limited  in  accordance  with  the 
same  rules  that  would  apply  in  the  case  of  a  reduction  under  the 
inherent  reasonableness  authority,  as  modified  by  Item  2,  Section 
9362  above. 

Effective  dates. — (a)  applies  to  diagnostic  tests  performed  on  or 
after  January  1,  1988  except  that  the  Secretary  may  delay  the  ap- 
plication of  the  provision  until  not  later  than  January  1,  1989  in 
cases  in  which  there  are  inadequate  data  to  establish  appropriate 
payment  levels,  (b)  requires  the  Secretary  to  complete  the  review 
and  make  adjustments  to  prevailing  charges  for  items  sind  services 
furnished  no  later  than  January  1,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Payments  for  Diagnostic  X-ray  and  Other  Diagnostic  Tests. — 
The  conference  agreement  contains  the  House  provision  with 
amendments.  Under  the  conference  agreement  physicians  would  be 
allowed  to  bill  for  services  purchased  from  outside  vendors  as 
under  current  law. 

However,  the  conference  agreement  would  eliminate  the  physi- 
cian mark-up  for  services  obtained  from  outside  suppliers.  The 
Medicare  payment  is  limited  to  the  actual  acquisition  cost  for  the 
purchased  service  (net  of  any  discount).  The  physician  is  required 
to  indicate  the  actual  acquisition  price  on  a  request  for  payment. 

The  mark-up  is  eliminated  as  follows:  If  a  physician  bills  a  global 
fee  for  a  service  (i.e.,  a  fee  for  technical  and  professional  compo- 
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nents  combined),  then  the  carrier  limits  the  global  fee  to  the  sum 
of  (i)  the  reasonable  charge  for  associate  professional  services  plus 
(ii)  the  lower  of  the  reasonable  charge  for  the  technical  component 
of  the  test  or  the  actual  acquisition  cost  (net  of  any  discount).  If  a 
physician  bills  separately  for  a  technical  and  professional  compo- 
nent, then  separate  limits  apply.  Carriers  would  gap-fill  any  profes- 
sional component  fees  for  which  they  did  not  have  established  al- 
lowances. 

If  a  physician  does  not  indicate  the  acquisition  price  from  an  out- 
side vendor  on  the  bill,  then  no  payment  may  be  made  to  the  physi- 
cian on  an  assigned  basis  and  the  physician  is  precluded  from  bill- 
ing the  beneficiary  for  such  services  on  an  unassigned  basis  subject 
to  1842(j)  sanctions. 

The  conference  agreement  provides  that  this  provision  shall 
apply  to  services  furnished  on  or  after  January  1,  1989. 

(b)  Adjustment  in  Medicare  Prevailing  Charges. — The  conference 
agreement  retains  the  House  provision  to  require  the  Secretary  to 
review  Medicare  allowances  for  purchased  services  and  to  reduce 
pajnnents  if  they  are  excessive.  In  order  not  to  encourage  physi- 
cians to  attempt  to  circumvent  the  mark-up  limitation  by  purchas- 
ing equipment,  performing  in-office  testing,  and  charging  excessive 
prices,  the  Secretary  is  required  to  review  allowances  for  similar 
types  of  diagnostic  services  which  could  be  performed  in  physicians 
offices  and  reduce  excessive  payments.  Where  reductions  are  made, 
a  limiting  charge  applies  on  unassigned  billings  of  non-participat- 
ing physicians  based  on  125  percent  of  the  allowed  charge. 

The  conference  agreement  provides  that  this  provision  shall 
apply  to  services  rendered  on  or  after  January  1,  1989. 

The  conferees  are  concerned  that  there  has  been  misunderstand- 
ing about  this  provision  and  some  manufacturers  of  ambulatory 
cardiac  monitors  have  inappropriately  attempted  to  induce  physi- 
cians to  purchase  machines  to  perform  in-office  testing.  The  confer- 
ees do  not  intend  this  provision  to  favor  one  type  of  ambulatory 
cardiac  monitoring  over  another.  Therefore,  the  conference  agree- 
ment contains  two  provisions  to  address  these  concerns.  The  Secre- 
tary would  be  required  to  review  allowances  for  purchased  services 
and  to  reduce  them  if  excessive.  The  review  requirement  would 
specifically  also  cover  physician  in-office  testing.  The  conferees 
expect  the  Secretary  to  focus  such  review  on  high  volume  Medicare 
procedures  and  particularly  expect  the  Secretary  to  review  allow- 
ances for  all  types  of  ambulatory  cardiac  monitoring.  Second,  the 
conferees  choose  to  request  the  Office  of  Technology  Assessment  to 
conduct  a  study  concerning  the  accuracy  and  effectiveness  of  cur- 
rently available  methods  of  long-term  ambulatory  electrocardio- 
graphy monitoring. 

7.  Completion  of  Forms  for  Unassigned  Claims  (Section  9265  of 
House  Bill) 

Present  law 

Physicians  and  suppliers  may  bill  for  their  services  on  either  an 
assigned  or  unassigned  basis.  On  assigned  claims,  the  physician  or 
supplier  submits  the  claim  directly  to  the  Part  B  carrier.  On  unas- 
signed claims,  the  physician  or  supplier  bills  the  patient  who  then 
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submits  a  claim  to  the  carrier.  The  physician  may  submit  bills  for 
unassigned  claims  to  the  carrier  on  the  beneficiary's  behalf. 

House  bill 

Requires  that  physicians  who  provide  services  to  Medicare  bene- 
ficiaries to  submit  a  claim  to  the  Part  B  carrier  for  all  services, 
whether  or  not  assignment  is  accepted.  The  physician  must  submit 
a  claim  to  the  carrier  no  later  than  when  the  bill  for  the  service  is 
submitted  to  the  patient.  The  physician  may  not  impose  any  charge 
for  completing  and  submitting  the  claim  forms.  If  a  physician 
knowingly,  willfully  and  repeatedly  violates  this  requirement,  the 
Secretary  may  suspend  the  physician  from  the  program  for  not 
more  than  5  years,  impose  civil  money  penalties,  or  both. 

Effective  date. — Applies  to  services  furnished  on  or  after  January 
1,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 
8.  Submission  of  Claims  to  Supplemental  Insurance  Carriers  (Sec- 
tion 9266  to  House  Bill) 

Present  law 

(a)  Submission  of  Claims  by  Physicians  and  Suppliers. — Physi- 
cians and  suppliers  may  bill  for  their  services  on  either  an  assigned 
or  unassigned  basis.  On  assigned  claims,  the  physician  or  supplier 
submits  the  claim  directly  to  the  Part  B  carrier.  On  receipt  of  pay- 
ment for  Medicare,  the  physician  or  supplier  bills  the  patient,  or 
the  patient's  supplemental  health  insurance  policy  if  any,  for  the 
deductible  and  coinsurance  £m[iounts.  On  unassigned  claims,  the 
physician  or  supplier  bills  the  patient  who  then  submits  claims  for 
benefits  to  the  carrier  and  to  any  supplemental  health  insurance 
plan. 

(b)  Medigap  Certification  Standards. — Section  1882  specifies 
standards  and  criteria  for  the  voluntary  certification  of  Medicare 
supplemental  health  insurance  policies  known  as  Medigap  policies. 
Under  this  section,  States  may  impose,  either  by  regulation  or  leg- 
islation, standards  on  health  insurance  policies  sold  as  Medicare 
supplemental  policies. 

House  bill 

(a)  Submission  of  Claims  by  Physicians  and  Suppliers. — Requires 
the  Secretary  to  establish  procedures  whereby  a  beneficiary  receiv- 
ing a  service  from  a  participating  physician  or  supplier  may  assign 
his  right  to  benefits  under  a  Medicare  supplemental  policy  to  the 
physician  or  supplier.  In  such  a  case,  the  carrier  processing  the 
claim  under  Part  B  is  required  to  transmit  to  the  private  entity  is- 
suing the  supplemental  policy  such  information  as  the  Secretary 
determines  is  necessary  for  the  private  entity  to  determine  the 
amounts  payable  under  the  policy.  The  Secretary  may  arrange  for 
the  electronic  transmittal  of  such  information  for  a  reasonable  fee. 
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(b)  Medigap  Certification  Standards. — Amends  the  voluntary  Me- 
digap  certification  standards  to  require  that  entities  administering 
such  plans  accept  a  notice  from  Medicare  carriers  as  a  claim  form. 
When  such  notices  are  received,  the  plan  must  notify  the  physician 
or  supplier,  and  the  beneficiary  of  the  payment  determination  and 
make  appropriate  payments  directly  to  participating  physicians  or 
suppliers.  The  plans  must  provide  each  enroUee  with  a  card  listing 
the  name,  address  and  policy  number.  The  plans  annually  must 
provide  the  Secretary  with  a  mailing  address  to  be  used  by  carri- 
ers. 

Effective  dates. — (a)  applies  to  contracts  with  carriers  for  claims 
for  items  and  services  furnished  on  or  after  January  1,  1989,  (b)  ap- 
plies to  Medicare  supplemental  policies  as  of  January  1,  1989.  If 
the  Secretary  identifies  a  State  in  which  legislation  is  required  to 
amend  the  Medigap  certification  standards  and  if  the  legislature  is 
not  scheduled  to  meet  in  1988,  the  effective  date  is  the  first  day  of 
the  first  calendar  quarter  beginning  after  the  close  of  the  first  leg- 
islative session  of  the  State  legislature  that  begins  on  or  after  Jan- 
uary 1,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Submission  of  Claims  by  Physicians  and  Suppliers. — The  con- 
ference agreement  includes  the  House  provision  with  an  amend- 
ment. The  Secretary  is  required  to  charge  supplemental  insurance 
carriers  a  user  fee  to  cover  the  costs  of  the  transmittal  of  claims 
information  to  supplemental  insurance  carriers  in  either  electronic 
or  other  form. 

(b)  Medigap  Certification  Standards. — The  conference  agreement 
includes  the  House  provision. 

9.  Payments  for  Durable  Medical  EJquipment.  Prosthetic  Devices, 
Orthotics,  and  Prosthetics  (Sections  9263(aXii)  and  4005  of  House 
Bill:  Section  4030  of  Senate  Amendment). 

Present  law 

(a)  Limits  on  Payment  for  Lens  Implants  for  Cataract  Surgery. — 
Intraoccular  lenses  (lOLs)  implanted  in  a  physician's  office  or  am- 
bulatory surgical  center  are  reimbursed  on  a  reasonable  charge 
basis.  lOLs  implanted  in  hospital  outpatient  departments  must  be 
billed  by  the  hospital  £ind  are  reimbursed  on  a  reasonable  cost 
basis.  Payments  for  lOLs  furnished  to  hospital  inpatients  are  in- 
cluded in  the  DRG  payment. 

(b)  General  Rules. — Durable  medical  equipment  (DME),  prosthet- 
ic devices,  orthotics  and  prosthetics  are  reimbursed  under  Part  B 
using  a  methodology  similar  to  that  used  to  pay  for  physician  serv- 
ices— that  is,  the  lesser  of  the  actual  charge,  the  supplier's  custom- 
ary charge,  and  a  prevailing  charge.  Claims  for  these  services  and 
equipment  may  be  billed  on  either  an  assigned  or  unassigned  basis. 
Suppliers  may  elect  to  become  participating  suppliers  and  to  accept 
assignment  on  all  claims  during  participation  periods. 

Subject  to  guidelines  issued  by  the  Secretary,  the  Part  B  carriers 
determine  for  certain  items  whether  to  make  payments  on  a 


609 


rental,  lease-purchase  or  lump-sum  purchase  basis,  depending  on 
the  item's  cost  and  expected  duration  of  use.  The  Secretary  is  to 
encourage  suppliers  to  provide  equipment  on  a  lease-purchase  basis 
whenever  possible. 

If  the  Secretary  determines  that  certain  devices  or  equipment  do 
not  vary  in  quality  from  one  supplier  to  another,  he  may  establish 
a  "lowest  charge  level"  at  the  price  at  which  such  services  and  sup- 
plies are  widely  available  in  a  locality.  The  lowest  charge  level  acts 
as  an  additional  pa)Tiient  screen,  similar  to  the  customary  and  pre- 
vailing charge  screens.  The  Secretary  also  has  issued  regulations 
establishing  an  "inflation  indexed  charge"  screen.  This  screen  is 
computed  as  the  lowest  of  the  existing  fee  screens  (customary,  pre- 
vailing and  lowest  charge  level  if  applicable)  updated  by  changes  in 
the  Consumer  Price  Index  all  urban  consumers. 

In  some  instances,  such  as  when  equipment  is  provided  by  a 
home  health  agency,  the  equipment  may  be  reimbursed  on  the 
basis  of  reasonable  costs. 

Part  B  payments  are  made  at  80  percent  of  the  reasonable  cost 
or  charge  levels  determined  under  these  rules,  adjusted  for  the 
annual  deductible.  The  Secretary  may  waive  the  20  percent  coin- 
surance amount  for  the  purchase  of  used  equipment  if  the  pur- 
chase price  is  at  least  25  percent  less  than  the  price  of  new  equip- 
ment. 

(c)  Payment  for  Inexpensive  DME. — Reimbursement  for  pur- 
chased inexpensive  equipment  (items  costing  less  than  $120),  is 
made  in  a  single  pajnnent.  If  a  beneficiary  has  rented  the  equip- 
ment, rental  payments  can  be  on  the  basis  of  reasonable  rental 
charges,  up  to  the  purchase  price.  Rental  payments  may  be  made 
beyond  the  purchase  price  if  the  equipment  is  not  available  for  pur- 
chase, if  neither  the  beneficiary  nor  supplier  wfis  aware  the  item 
was  subject  to  these  guidelines,  or  for  rented  respiratory  equip- 
ment. 

(d)  Payment  for  Items  Requiring  Frequent  and  Substantial  Servic- 
ing.— Repairs  to  a  purchased  item  that  are  necessary  to  make  the 
equipment  serviceable  are  covered  on  a  reasonable  charge  basis. 
Routine  periodic  servicing  that  is  generally  expected  to  be  per- 
formed by  the  owner  is  not  covered  unless  it  must  be  performed  by 
authorized  technicians.  The  cost  of  repairs  to  rented  items  are  cov- 
ered under  the  rental  charge. 

(e)  Payment  for  Certain  Customized  Items, — In  general,  these 
items  are  sufficiently  unique  that  carriers  do  not  develop  custom- 
ary and  prevailing  charge  screens  for  them.  Carriers  generally 
make  reasonable  charge  determinations  on  an  item-by-item  basis. 

(f)  Payment  for  Oxygen  and  Oxygen  Equipment. — When  pre- 
scribed by  a  physician  for  treatment  of  certain  conditions,  oxygen 
therapy  services  in  the  home  are  reimbursed  on  a  reasonable 
charge  basis.  Payments  for  equipment  are  determined  separately 
from  payments  for  consumable  oxygen.  Payments  for  consumable 
oxygen  are  based  on  the  amount  of  oxygen  actually  supplied.  The 
use  of  oxygen  tanks  is  reimbursed  on  the  basis  of  monthly  rental 
charges.  Portable  oxygen  systems,  either  by  themselves  or  as  an  ad- 
junct to  stationary  oxygen  systems,  are  covered  if  a  physician  pro- 
vides a  description  of  the  routine  activities  of  exercise  that  the  pa- 
tient must  perform  and  if  such  activities  are  expected  to  result  in 
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clinical  improvement  in  the  patient's  condition.  Portable  oxygen 
systems  are  reimbursed  on  a  reasonable  charge  basis. 

(g)  Payment  for  Other  Covered  Items  (other  than  DME), — This  cat- 
egory includes  prosthetics  and  orthotics.  Payment  for  these  items  is 
currently  made  on  a  reasonable  charge  basis  under  Part  B. 

(h)  Payment  for  Other  Items  of  DME. — Payment  for  these  items 
is  currently  made  on  a  reasonable  charge  basis  under  Part  B.  The 
Secretary  may  waive  the  20  percent  coinsurance  Eunount  for  used 
equipment  costing  less  than  75  percent  of  the  price  of  new  equip- 
ment. 

(i)  DME  Qualifying  for  Long-term  Rental — No  ^.ovision. 
(jJ  Lease-purchase  Option. — No  provision. 

(k)  Billing  Practices. — No  provision. 
(l)  Regional  Carriers. — No  provision. 
(mj  Study  and  Evaluation. — No  provision. 

(n)  Three-month  Freeze  on  Increases  in  Payments. — No  provision. 
House  bill 

(a)  Limits  on  Payments  for  Lens  Implants  for  Cataract  Surgery. — 
Section  926S(aXiiX—l^oyides  that  payment  for  lOLs  implanted  in 

a  physician's  office  or  an  ambulatory  surgical  center  are  limited  to 
acquisition  cost  for  the  lens  (taking  into  account  any  discount)  plus 
a  handling  fee  not  to  exceed  10%  of  such  acquisition  cost.  The  spe- 
cial limit  on  actual  charges  specified  under  Item  2,  Section  9362, 
above,  applies  to  these  services. 
Section  4005. — No  provision. 

(b)  General  Rules.— 
Section  9263. — No  provision. 

Section  4005. — Establishes  six  categories  of  DME,  prosthetic  de- 
vices (excluding  parenteral  and  enteral  nutritional  nutrients,  sup- 
plies and  equipment),  orthotics  and  prosthetics:  (1)  inexpensive 
DME  (items  costing  less  than  $150),  (2)  items  requiring  frequent 
and  substantial  servicing,  (3)  certain  customized  items,  (4)  oxygen 
and  oxygen  equipment,  (5)  other  covered  items  (not  DME),  and  (6) 
other  DME. 

Provides  for  the  calculation  of  reimbursement  amounts  applica- 
ble to  each  category.  Program  pa)mients  for  services  covered  under 
this  section  (including  items  furnished  by  a  home  health  agency 
under  Part  A)  are  equal  to  80  percent  of  the  lesser  of  the  supplier's 
actual  charge  or  the  "reimbursement  amount,"  adjusted  for  deduct- 
ible amounts  as  required. 

Provides  that  payments  to  public  home  health  gigencies  (or  to 
home  health  agencies  who  demonstrate  that  a  significant  propor- 
tion of  their  clients  are  low  income)  who  furnish  the  item  free  of 
charge  or  for  a  nominal  charge  are  equal  to  80  percent  of  the  fee 
schedule  amount  without  reference  to  the  actual  charge. 

Specifies  that  the  reimbursement  rules  in  this  provision  are  the 
sole  basis  for  paying  for  these  items  under  both  Parts  A  and  B 
except  as  these  items  are  provided  to  hospital  inpatients  and  to 
residents  of  skilled  nursing  facilities  whose  stays  are  covered  under 
Part  A. 

Provides  for  exceptions  to  the  reimbursement  amounts  deter- 
mined under  this  section  to  take  into  account  the  unique  circum- 
stances of  items  furnished  in  Alaska,  Hawaii,  and  Puerto  Rico. 
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(c)  Payment  for  Inexpensive  DME. — 
Section  926S.—No  provision. 

Section  4005. — Provides  that  payment  for  inexpensive  DME  items 
whose  purchase  price  does  not  exceed  $150  shall  be  made  on  either 
a  rent^  or  purchase  basis.  If  on  a  rental  basis,  the  total  pa)mients 
may  not  exceed  the  amount  that  would  have  been  paid  if  the  item 
had  been  purchased,  the  amount  recoginzed  for  purposes  of  reim- 
bursement is  the  lowest  of  the  actual  charge,  the  specified  pajonent 
limit  or  the  customary  payment  limit. 

Specifies  that  the  payment  limit  in  1989  is  the  75th  percentile  of 
customary  charges  for  the  rental  or  purchase  of  the  item  during 
the  twelve  month  period  ending  June  30,  1986,  increased  by  the 
percentage  increase  in  the  CPI  for  the  24  month  period  ending  Sep- 
tember 1988.  The  customary  payment  limit,  calculated  for  each 
supplier,  is  the  customary  charge  for  rental  or  purchase  of  the  item 
in  1988  increased  by  the  percentage  increase  in  the  CPI  for  the 
twelve  month  period  ending  September  1988.  In  1990  and  subse- 
quent years,  the  payment  limit  and  customary  payment  limit  equal 
the  respective  amount  during  the  preceding  year,  increased  by  the 
percentage  increase  in  the  CPI  for  the  12  month  period  ending 
with  September  of  the  preceding  year. 

(d)  Payment  for  Items  Requiring  Frequent  and  Substantial  Servic- 
ing— 

Section  9263.-^0  provision. 

Section  4005, — Provides  that  pa3rments  for  items  (such  as  ventila- 
tors, aspirators,  IPPB  machines,  and  nebulizers  for  which  there 
must  be  frequent  and  substantial  servicing  to  avoid  risk  to  the  pa- 
tient are  made  on  a  monthly  basis  for  the  rental  of  the  item.  The 
amount  recognized  for  purposes  of  reimbursement  is  the  lowest  of 
the  actual  charge,  a  specified  pa3mient  amount  and  a  customary 
payment  limit. 

Specifies  that  the  pa5rment  amount  in  1989  is  the  75th  percentile 
of  all  customary  charges  for  the  rental  of  the  item  during  the 
twelve  month  period  ending  June  30,  1986,  increased  by  the  per- 
centage increase  in  the  CPI  for  the  24  month  period  ending  Sep- 
tember 1988.  The  customary  pa3anent  limit  for  each  supplier  is  the 
customsu^  charge  for  rental  of  the  item  during  1988  increased  by 
the  percentage  increase  in  the  CPI  for  the  twelve  month  period 
ending  September  1988.  In  1990  and  subsequent  years,  the  payment 
amount  and  customary  payment  limits  equal  the  respective 
amount  during  the  preceding  year,  increased  by  the  percentage  in- 
crease in  the  CPI  for  the  12  month  period  ending  with  September 
of  the  preceding  year. 

(e)  Payment  for  Certain  Customized  Items. — 
Section  926S.—No  provision. 

Section  4005. — Provides  that  for  items  not  specifically  identified 
or  described  in  the  common  coding  system  established  by  the 
Health  Care  Financing  Administration,  pajnnents  are  to  be  made; 
(1)  for  the  lump  sum  purchase  of  the  item  based  upon  the  carrier's 
individual  consideration  of  the  item;  and  (2)  for  lump  sum  pay- 
ments on  an  as-needed  basis  for  the  reasonable  and  necessary 
maintenance  of  the  item  during  the  period  of  medical  need.  The 
payment  levels  are  to  be  based  upon  carriers'  consideration  of  the 
individual  items. 
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(P  Payment  for  Oxygen  and  Oxygen  Equipment — 
Section  9263. — No  provision. 

Section  4005. — Provides  that  payment  for  oxygen  and  oxygen 
equipment  is  to  be  made  on  the  basis  of  a  single  monthly  pajrment 
for  all  oxygen  equipment  and  supplies.  The  amount  recognized  for 
reimbursement  is  the  lesser  of  the  actual  charge  or  monthly  pay- 
ment amount. 

Specifies  that  the  monthly  payment  amount  for  oxygen  equip- 
ment and  supplies  is  a  weighted  average  of  local  and  regional  pay- 
ment amounts  (defined  below).  In  1989,  the  monthly  payment 
amount  is  75  percent  of  the  local  payment  amount  plus  25  percent 
of  the  regional  amount.  In  1990,  the  monthly  payment  amount  is 
50  percent  of  the  local  payment  amount  plus  50  percent  of  the  re- 
gional payment  amount.  After  1990,  the  monthly  payment  amount 
is  equal  to  the  regional  amount.  Separate  monthly  payment 
amounts  are  estimated  for  (1)  oxygen  equipment  and  supplies  and 
(2)  portable  oxygen  equipment.  The  amount  estimated  with  respect 
to  portable  oxygen  equipment  is  used  only  to  determine  a  monthly 
add-on  to  the  basic  monthly  pajnnent  (described  below)  for  patiente 
using  such  equipment. 

Provides  that  the  local  monthly  payment  amounts  for  oxygen 
equipment  and  supplies  and  for  portable  oxygen  equipment  are  es- 
timated from  a  base  value  equal  to  the  total  reasonable  charges 
during  the  6  months  ending  December  31,  1986,  divided  by  the  total 
number  of  months  beneficiaries  used  the  equipment  and  supplies 
during  the  6  month  period  for  which  pajonent  was  made.  The  local 
monthly  payment  rate  in  1989  is  equal  to  96  percent  of  the  base 
period  value  increased  by  the  percentage  increase  in  the  CPI 
during  the  24  month  period  ending  September  1988.  The  local 
monthly  payment  rate  in  1990  is  the  1989  local  monthly  payment 
rate  increased  by  the  percentage  increase  in  the  CPI  during  the  12 
month  period  ending  September  1989. 

Provides  that  the  regional  monthly  payment  rates  for  1989  and 
1990  are  the  weighted  average  of  the  local  monthly  payment  rates 
for  carriers  in  the  region,  weighted  by  relative  volume  of  all  claims 
among  carriers.  For  each  subsequent  year,  the  regional  monthly 
payment  amounts  are  the  amounts  recognized  during  the  preceding 
year  increased  by  the  percentage  increase  in  the  CPI  for  the  12 
month  period  ending  September  of  the  preceding  year. 

Provides  that  the  monthly  payment  amounts  recognized  for  reim- 
bursement are  constrained  within  certain  limits.  In  1989,  the  pay- 
ment amounts  recognized  may  not  exceed  130  percent  or  be  below 
80  percent  of  the  national  average  regional  monthly  pajrment 
amounts.  In  any  subsequent  year,  the  payment  amounts  recognized 
may  not  exceed  125  percent  or  be  below  85  percent  of  the  national 
average  regional  payment  amounts. 

Specifies  that  if  a  physicisui  prescribes  an  oxygen  flow  rate  ex- 
ceeding 4  liters  per  minute,  the  payment  amount  recognized  is  in- 
creased by  50  percent.  If  a  flow  rate  of  less  than  1  liter  per  minute 
is  prescribed,  the  pajmient  amount  is  reduced  by  50  percent.  Other- 
wise, pa)rment  would  not  vary  by  the  amount  of  oxygen  used  or 
supplied. 

Specifies  that  if  portable  oxygen  equipment  is  prescribed,  the 
payment  amount  recognized  is  determined  according  to  the  local 
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and  regional  payment  amount  rules  for  portable  oxygen  equipment 
described  above,  and  are  added  onto  the  payments  for  stationary 
oxygen  equipment  and  supplies.  However,  if  a  physician  prescribes 
a  flow  rate  of  more  than  4  liters  of  oxygen  per  minute,  the  pay- 
ment is  increased  by  the  greater  of  the  flow  rate  adjustment  or  the 
monthly  amount  for  portable  oxygen  equipment  but  not  both. 

(g)  Payment  for  Other  Covered  Items  (other  than  DME), — 
Section  9263. — No  provision. 

Section  4005. — Provides  that  pajrment  for  these  items  (not  de- 
fined as  DME  and  not  included  in  any  item  above)  is  made  in  a 
lump  sum  for  purchase  of  the  item.  The  amount  recogiiized  for  pur- 
chase is  the  lesser  of  the  actual  charge  or  a  recognized  purchase 
price  for  each  item. 

Specifies  that  the  recognized  purchase  price  for  each  item  is  a 
weighted  average  of  local  and  regional  purchase  prices  (defined 
below).  In  1989,  the  recognized  purchased  price  is  75  percent  of  the 
local  purchase  price  plus  25  percent  of  the  regional  purchase  price. 
In  1990,  the  monthly  pa5nnent  amount  is  50  percent  local  plus  50 
percent  regional  prices.  After  1990,  the  recognized  purchase  price  is 
equal  to  the  regional  prices. 

Specifies  that  the  local  purchase  price  for  an  item  is  estimated 
from  a  base  value  equal  to  the  75th  percentile  of  all  customary 
charges  for  the  purchase  of  the  item  in  the  area  during  the  6 
month  period  ending  December  31,  1986.  The  local  purchase  price 
in  1989  is  equal  to  the  base  period  price  increased  by  the  percent- 
age increase  in  the  CPI  for  the  24  month  period  ending  September 
1988. 

Provides  that  the  regional  purchase  prices  for  1989  and  1990  are 
the  weighted  average  of  the  local  purchase  prices  for  carriers  in 
the  region,  weighted  by  relative  volume  of  all  claims  amount  carri- 
ers. For  each  subsequent  year,  the  regional  purchase  prices  are  the 
amounts  recognized  during  the  preceding  year  increased  by  the 
percentage  increase  in  the  CPI  for  the  12  month  period  ending  Sep- 
tember of  the  preceding  year. 

Provides  that  the  purchase  prices  recognized  for  reimbursement 
are  constrained  with  certain  limits.  In  1989,  the  purchase  prices 
recognized  may  not  exceed  130  percent,  or  be  below  80  percent  of 
the  national  average  regional  purchase  prices.  In  any  subsequent 
year,  the  purchase  prices  recognized  may  not  exceed  125  percent  or 
be  below  85  percent  of  the  national  average  regional  purchase 
prices. 

(h)  Payment  for  Other  Items  of  DME.— 
Section  9263. — No  provision. 

Section  4005. — Provides  that  pa3anent  for  these  items  (defined  as 
DME  and  not  included  in  any  item  above)  is  on  the  basis  of  month- 
ly rental  payments.  The  monthly  rental  amount  is  10  percent  of 
the  recognized  purchase  price  for  the  item,  where  the  purchase 
price  is  determined  according  to  the  rules  described  in  (f)  above. 
The  sunount  recognized  for  payment  is  the  lesser  of  the  actuad 
charge  and  the  rental  amount. 

Provides  that  rental  payments  are  made  on  a  monthly  basis  for 
up  to  15  months.  If  the  period  of  medical  necessity  extends  for  a 
period  beyond  15  months,  no  further  rental  payments  will  be  made. 
During  the  subsequent  6  months  of  medical  need,  no  additional 
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payments  are  made.  During  the  first  month  of  each  succeeding  6 
month  period  of  medical  need,  a  service  and  maintenance  payment 
is  made  for  parts  and  labor  not  covered  under  the  supplier's  or 
manufacturer's  warranty  as  determined  appropriate  by  the  Secre- 
tary. The  amount  recognized  for  each  such  6  month  period  is  the 
lower  of  a  reasonable  maintenance  and  service  fee  established  by 
the  carrier  or  10  percent  of  the  recognized  purchase  price. 

Specifies  that  for  1989,  the  rental  amount  established  may  not  be 
more  than  115  percent  nor  less  than  85  percent  of  the  prevailing 
charge  established  for  the  rental  of  the  item  in  January  1987  in- 
creased by  the  percentage  increase  in  the  CPI  for  the  12  month 
period  ending  September  1988.  For  1990,  the  rental  amount  may 
not  be  more  than  the  maiximum  nor  less  than  the  minimum 
amounts  established  for  1989  increased  by  the  percentage  increase 
in  the  CPI  for  the  12  month  period  ending  September  1989. 

(i)  DME  Qualifying  for  Long-term  Rental. — 

Section  9262. — No  provision. 

Section  4005. — No  provision. 

(j)  Lease-purchase  Option. — 

Section  9263. — No  provision. 

Section  i005. — No  provision. 

(k)  Billing  Practices. — 

Section  9263. — No  provision. 

Section  4005. — Provides  that  no  supplier  for  a  covered  item 
which  is  provided  on  a  rental  basis  under  this  provision  may 
charge  an  individual  for  the  rental  or  servicing  of  the  item  after 
rental  payments  may  no  longer  be  made  under  this  title.  If  a  sup- 
plier knowingly  and  willfully  violates  this  rule,  the  Secretary  may 
sanction  the  supplier  by  barring  him  from  the  program  for  a  period 
of  up  to  5  years,  by  imposing  civil  money  penadties,  or  both. 

(I)  Regional  Carriers. — 

Section  9263. — No  provision. 

Section  4005. — Provides  that  the  Secretary  may  designate  one 
carrier  for  each  region  to  process  claims  for  items  covered  under 
this  provision. 

(ni)  Study  and  Evaluation — 

Section  9263. — No  provision. 

Section  4005. — Requires  that  the  Secretary  monitor  the  impact  of 
this  provision  on  the  availability  of  covered  items  and  evaluate  the 
appropriateness  of  the  volume  adjustment  for  oxygen  and  oxygen 
equipment.  The  Secretary  must  report  to  Congress,  by  not  later 
than  January  1,  1991,  on  the  impact  and  evaluation  and  such 
report  must  include  recommendations  for  changes,  if  any,  in  the 
payment  methodology. 

Prohibits  the  Secretary  from  conducting  any  demonstration 
project  of  alternative  payment  methodologies  for  items  covered 
under  this  provision  before  January  1,  1991. 

Requires  the  Secretary  to  provide,  on  written  request,  the  data 
and  information  used  in  determining  the  payment  amounts  for 
items  covered  under  this  provision. 

(n)  Three-month  Freeze  on  Increases  in  Payment. — 

Section  9263. — No  provision. 

Section  4005. — No  provision. 

Effective  date. — 
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Section  9263(aXiiX — Applies  to  items  and  services  furnished  on  or 
after  January  1,  1988.  With  respect  to  establishment  of  a  reasona- 
ble charge  limit  for  lOLs,  the  special  limits  shall  not  apply  for  the 
first  12-month  period  and  the  reference  to  the  following  12-month 
period  is  deemed  a  reference  to  1988. 

Section  4005. — Applies  to  items  and  services  furnished  on  or  after 
January  1,  1989. 

Senate  amendment 

(a)  Limits  on  Payments  for  Lens  Implants  for  Cataract  Surgery. — 
No  provision. 

(h)  General  Rules. — Establishes  three  categories  of  DME:  (1)  inex- 
pensive items  (costing  less  than  $120),  (2)  DME  designated  by  the 
Secretary  as  qualifying  for  long-term  rental  pajnnents,  and  (3)  all 
other  DME.  There  is  no  provision  for  prosthetic  devices,  orthotics 
or  prosthetics. 

In  general,  current  policy  is  maintained  for  inexpensive  DME, 
except  that  total  lease-purchase  or  rental  payments  for  an  item 
may  not  exceed  80  percent  of  the  reasonable  charge  if  bought  on  a 
lump-sum  purchase  basis.  Payment  for  items  identified  by  the  Sec- 
retary as  eligible  for  long-term  rental  are  made  on  a  reasonable 
charge  basis,  except  that  participating  suppliers  must  provide  the 
item  on  a  lease-purchase  basis  if  requested  by  a  beneficiary. 

(c)  Payment  for  Inexpensive  DME. — Provides  that  payment  for  in- 
expensive DME  items  first  furnished  to  a  beneficiary  in  1988  whose 
prevailing  charge  does  not  exceed  $120  shall  be  made  on  either  a 
rental,  lease  purchase  or  lump-sum  basis.  The  reimbursement 
amount  is  determined  according  to  current  policy.  If  provided  on  a 
rental  or  lease  purchase  basis,  total  program  pajnnents  may  not 
exceed  80  percent  of  the  reasonable  charge  that  would  apply  if  the 
item  had  been  purchased  on  a  lump-sum  basis.  The  Secretary  may 
waive  the  20  percent  coinsurance  amount  for  the  purchase  of  used 
equipment  whose  price  is  more  than  25  percent  less  than  the  pre- 
vailing charge  for  the  purchase  of  new  equipment. 

Provides  that  the  Secretary  may  adjust  the  $120  limit  that  de- 
fines that  category  of  inexpensive  DME  for  items  first  furnished  to 
a  beneficiary  after  1988. 

(d)  Payment  for  Items  Requiring  Frequent  and  Substantial  Servic- 
ing.— No  specific  provision.  DME  items  requiring  frequent  and  sub- 
stantial servicing  are  grouped  into  one  of  three  categories,  inexpen- 
sive, eligible  for  long-term  rental,  or  other,  and  reimbursed  accord- 
ing to  (b),  (g),  or  (h)  respectively. 

(ej  Payment  for  Certain  Customized  Items. — No  specific  provision. 
Customized  DME  items  are  grouped  into  one  of  three  categories,  in- 
expensive, eligible  for  long-term  rental,  or  other,  and  reimbursed 
according  to  (b),  (g),  or  (h)  respectively. 

(p  Payment  for  Oxygen  and  Oxygen  Equipment. — No  specific  pro- 
vision. These  items  and  services  are  grouped  into  one  of  three  cate- 
gories, inexpensive,  eligible  for  long-term  rental,  or  other,  and  re- 
imbursed according  to  (b),  (g),  or  (H)  respectively. 

(g)  Payment  for  Other  Covered  Items  (other  than  DME). — No  pro- 
vision. 

(h)  Payment  for  Other  Items  of  DME. — Provides  that  pajmient  for 
DME  not  defined  as  inexpensive  or  designated  by  the  Secretary  as 
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eligible  for  long-term  rental  is  made  on  either  a  lump-sum  or  lease- 
purchase  basis.  Purchase  on  a  lump-sum  basis  is  permitted  only  if 
the  expected  duration  of  medical  need  for  the  equipment  warrants 
a  presumption  that  purchase  would  be  less  costly  than  purchase  on 
a  lease-purchase  basis.  If  payment  is  made  on  a  lease-purchase 
basis  and  on  an  assigned  basis,  the  total  payment  (including  any 
coinsurance)  may  not  exceed  an  amount  equal  to  the  reasonable 
charge  for  purchase  on  a  lump-sum  basis  plus  a  fair  three-month 
rental  charge.  Title  to  the  equipment  passes  to  the  beneficiary 
when  the  maximum  payment  amount  is  reached.  If  pa5rment  is  not 
made  on  the  basis  of  assignment,  total  program  pajnnents  may  not 
exceed  80  percent  of  the  reasonable  charge  on  a  lump-sum  pur- 
chase basis,  except  as  provided  for  the  purchase  of  used  equipment. 

(i)  DME  Qualifying  for  Long-term  Rental. — Provides  that  the  Sec- 
retary may  designate  items  of  DME  as  eligible  for  long-term  rental. 

(j)  Lease-purchase  Option — Provides  that  if  a  participating  suppli- 
er offers  DME  equipment  other  than  inexpensive  equipment  for 
either  purchase  or  rental,  the  supplier  must  offer  to  provide  the 
equipment  on  a  lease-purchase  basis  at  the  option  of  the  benefici- 
ary. 

(k)  Billing  Practices. — Provides  that  if  durable  medical  equip- 
ment is  rented  on  the  basis  of  assignment,  the  beneficiary  is  enti- 
tled to  use  the  equipment  as  long  as  the  item  is  required  without 
any  additional  charge  beyond  the  20  percent  coinsurance. 

(I)  Regional  Carriers. — No  provision. 

(m)  Study  and  Evaluation. — No  provision. 

(n)  Three-month  Freeze  on  Increases  in  Payments. — Requires  that 
the  pajnnent  screens  used  to  determine  the  pa)Tnent  level  for  DME 
and  for  determining  payments  for  other  nonphysician  services  paid 
on  a  reasonable  charge  basis  under  Part  B  are  frozen  through 
March  31,  1988  at  the  levels  in  effect  on  December  31,  1987. 
Through  January  15,  1988,  the  benefit  pa)rments  would  also  reflect 
the  sequestration  reductions  as  required  under  this  Act.  Adjust- 
ments in  payments  that  would  have  become  effective  on  January  1, 
1988  shall  become  effective  on  April  1,  1988.  The  adjustment  in  the 
inflation  index  charge  for  DME  that  becomes  effective  on  January 
1,  1989  shall  be  75  percent  for  the  adjustment  that  would  otherwise 
he  made  on  that  date.  Participation  agreements  with  suppliers  for 
1987  shall  continue  in  effect  through  March  31,  1988,  unless  the 
participating  supplier  requests  that  the  agreement  be  terminated. 
The  effective  period  for  participation  agreements  in  1988  will  be 
the  nine  month  period  beginning  on  April  1,  1988. 

Effective  date — (n)  Applies  on  enactment;  all  other  provisions 
apply  to  equipment  first  furnished  an  individual  on  or  after  April 
1,  1988. 

Conference  agreement 

(a)  Limits  Payments  for  Lens  Implants  for  Cataract  Surgery. — The 
conference  agreement  includes  the  House  bill  with  an  amendment 
limiting  the  handling  fee  in  physicians'  offices  to  5  percent  of  the 
acquisition  cost.  The  agreement  provides  that,  with  respect  to  lOL's 
furnished  in  ambulatory  surgical  centers,  payment  is  incorporated 
into  the  facility  fee  in  an  amount  which  is  reasonable  and  related  to 
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the  acquisition  cost.  For  this  purpose,  the  Secretary  may  establish 
categories  of  lOL's  based  on  differences  in  type  and  cost. 

(h)  General  Rules. — The  conference  agreement  follows  the  House 
bill  as  included  in  Section  4005  with  amendments  as  described  in 
the  following  sections.  That  is,  a  fee-schedule  is  established  for 
each  of  6  categories  of  services.  The  conference  agreement  provides 
that  the  fee-schedules  will  be  used  to  determine  pa)rments  for  items 
and  services  provided  on  or  after  January  1,  1989. 

(c)  Payment  for  Inexpensive  DME. — The  conference  agreement  in- 
cludes the  House  bill  with  amendments.  The  agreement  provides 
that  payment  for  inexpensive  DME  (items  whose  purchase  price 
does  not  exceed  $150  or  that  the  Secretary  determines  are  acquired 
by  purchase  at  least  75  percent  of  the  time)  shall  be  made  on  either 
a  rental  or  purchase  basis.  If  on  a  rental  basis,  the  total  payments 
may  not  exceed  the  amount  that  would  have  been  paid  if  the  item 
had  been  purchased;  the  amount  recognized  for  purposes  of  reim- 
bursement is  the  lower  of  the  actual  charge  and  the  specified  pay- 
ment amount. 

The  agreement  specifies  that  the  pa5rment  amount  in  1989  is  the 
average  allowed  charge  for  the  12  months  ending  June  30,  1987,  for 
rental  or  purchase,  increased  by  the  percentage  increase  in  con- 
sumer price  index  for  the  6  months  ending  December  31,  1987.  In 
subsequent  years,  the  payment  amount  is  increased  by  the  increase 
in  the  consumer  price  index  for  the  12  month  period  ending  in 
June. 

(d)  Payment  for  Items  Requiring  Frequent  and  Substantial  Servic- 
ing.— The  conference  agreement  includes  the  House  bill  with 
amendments.  The  agreement  provides  that  payments  for  items 
(such  as  ventilators,  aspirators,  IPPB  machines,  and  nebulizers)  for 
which  there  must  be  frequent  and  substantial  servicing  to  avoid 
risk  to  the  patient  are  made  on  a  monthly  basis  for  the  rental  of 
the  item.  The  amount  recognized  for  purposes  of  reimbursement  is 
the  lower  of  the  actual  charge  and  the  specified  pa5niient  amount. 

The  agreement  specifies  that  the  pajonent  amount  in  1989  is  the 
average  allowed  charge  for  rental  of  the  item  during  the  12  month 
period  ending  June  30,  1987,  increased  by  the  percentage  increase 
in  the  CPI  for  the  6  month  period  ending  December  31,  1987.  In 
subsequent  years,  the  amount  is  increased  by  the  percentage  in- 
crease in  the  CPI  for  the  12  month  period  ending  in  Jime. 

(e)  Payment  for  Certain  Customized  Items. — The  conference  agree- 
ment includes  the  House  bill  with  cunendments.  The  agreement 
provides  that  payment  for  items  that  are  uniquely  constructed  to 
meet  the  specific  needs  of  an  individual  patient  are  to  be  made:  (1) 
for  the  lump  sum  purchase  of  the  item  based  upon  the  carrier's  in- 
dividual consideration  of  the  item;  and  (2)  for  lump  sum  payments 
on  an  as-needed  basis  for  the  reasonable  and  necessary  mainte- 
nance of  the  item  not  covered  by  the  supplier's  or  manufacturer's 
warranty  during  the  period  of  medical  need.  The  payment  levels 
are  to  be  based  upon  carriers'  consideration  of  the  individual  items. 

(P  Payment  for  Oxygen  and  Oxygen  Equipment. — The  conference 
agreement  includes  the  House  bill  with  amendments.  The  agree- 
ment provides  that  pa3mient  for  oxygen  and  oxygen  equipment  is 
to  be  made  on  the  basis  of  a  single  monthly  pajmient  for  all  oxygen 
equipment  and  supplies.  The  amount  recognized  for  reimbursement 
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is  the  lesser  of  the  actual  charge  or  a  specified  monthly  payment 
amount. 

The  agreement  provides  that  the  monthly  payment  amount  for 
oxygen  equipment  and  supplies  is  a  weighted  average  of  local  and 
regional  payment  amounts  (defined  below).  In  1989  and  1990,  the 
monthly  pajmient  amount  is  100  percent  of  the  local  average 
monthly  rate.  In  1991,  the  monthly  payment  amount  is  75  percent 
of  the  local  pa)mient  amount  plus  25  percent  of  the  regional 
amount.  In  1992,  the  monthly  pajnnent  amount  is  50  percent  of  the 
local  pajnnent  amount  plus  50  percent  of  the  regional  payment 
amount.  After  1992,  the  monthly  payment  amount  is  equal  to  the 
regional  amount.  Separate  monthly  amounts  are  estimated  for  (1) 
oxygen  equipment  and  supplies  and  (2)  portable  oxygen  equipment. 
The  amount  estimated  with  respect  to  portable  oxygen  equipment 
is  used  only  to  determine  a  monthly  add-on  to  the  basic  monthly 
payment  (described  below)  for  patients  using  such  equipment. 

The  conference  agreement  provides  that  the  local  monthly  pay- 
ment amounts  for  oxygen  equipment  and  supplies  and  for  portable 
oxygen  equipment  are  estimated  from  base  vadue  equal  to  the  total 
reasonable  charges  during  12  months  ending  December  31,  1986,  di- 
vided by  the  total  number  of  months  beneficiaries  used  the  equip- 
ment and  supplies  during  the  12  month  period  for  which  payment 
was  made.  The  local  monthly  payment  rate  in  1989  is  equal  to  95 
percent  of  the  base  period  value  increased  by  the  percentage  in- 
crease in  the  CPI  during  the  12  month  period  ending  December 
1987.  The  local  monthly  payment  rate  in  1990  and  1991  is  the  local 
monthly  payment  rate  for  the  previous  year  increased  by  the  per- 
centage increase  in  the  CPI  during  the  12  month  period  ending  in 
June. 

The  agreement  provides  that  the  regional  monthly  pajonent 
rates  for  1990,  1991,  and  1992  are  the  weighted  average  of  the  local 
monthly  payment  rates  for  carriers.  For  each  subsequent  year,  the 
regional  monthly  pajmtient  smiounts  are  the  amounts  recognized 
during  the  preceding  year  increased  by  the  percentage  increase  in 
the  CPI  for  the  12-month  period  ending  June  of  the  preceding  year. 

In  1991,  the  payment  amounts  recognized  may  not  exceed  130 
percent  or  be  below  80  percent  of  the  national  average  monthly 
payment  amounts.  In  any  subsequent  year,  the  payment  amounts 
recognized  may  not  exceed  125  percent  or  be  below  85  percent  of 
the  national  average  regional  pa)anent  amounts. 

(g)  Payment  for  Other  Covered  Items  (other  than  DME). — The  con- 
ference agreement  includes  the  House  bill  with  amendments.  The 
agreement  provides  that  payment  for  these  items  (not  defined  as 
DME  and  not  included  in  any  item  above)  is  made  in  a  lump  sum 
for  purchase  of  the  item.  The  amount  recognized  for  purchase  is 
the  lesser  of  the  actual  charge  or  a  recognized  purchase  price  for 
each  item. 

The  agreement  provides  that  the  recognized  purchase  price  for 
each  item  is  a  weighted  average  of  local  and  regional  purchase 
prices  (defined  below).  In  1989  and  1990,  the  recognized  purchase 
price  is  100  percent  of  the  local  price.  In  1991,  the  recognized  pur- 
chase price  is  75  percent  of  the  local  purchase  plus  25  percent  of 
the  regional  purchase  price.  In  1992,  the  monthly  payment  sunount 
is  50  percent  local  plus  50  percent  regional  prices.  After  1992,  the 
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recognized  purchase  price  is  equal  to  the  regional  prices.  The  local 
purchase  price  for  an  item  is  estimated  from  a  base  value  equal  to 
the  average  allowable  charge  for  the  purchase  of  the  item  in  the 
area  during  the  12-month  period  ending  June  30,  1987.  The  local 
price  in  1989  is  the  average  price  for  the  purchase  of  the  item  in- 
crease by  the  CPI  for  the  6  months  ending  December  1987.  In  1990, 
1991  and  1992,  the  local  purchase  price  is  equal  to  the  price  during 
the  preceding  year  increased  by  the  percentage  increase  in  the  CPI 
for  the  12  month  period  ending  June. 

The  regional  purchase  prices  for  1991  and  1992  are  the  weighted 
average  of  the  local  purchase  prices  for  carriers  in  the  region, 
weighted  by  relative  volume  of  all  claims  among  carriers.  For  each 
subsequent  year,  the  regional  purchase  prices  are  the  amounts  rec- 
ognized during  the  preceding  year  increased  by  the  percentage  in- 
crease in  the  CPI  for  the  12-month  period  ending  June  of  the  pre- 
ceding year.  The  purchase  prices  recognized  may  not  exceed  130 
percent,  or  be  below  80  percent  of  the  national  average  purchase 
prices.  In  any  subsequent  year,  the  purchase  prices  recognized  may 
not  exceed  125  percent  or  be  below  85  percent  of  the  national  aver- 
age purchase  prices. 

(h)  Payment  for  Other  Items  of  DMF. — The  conference  agreement 
includes  the  House  bill  with  amendments.  The  agreement  provides 
that  pajrment  for  these  items  (defined  as  DME  and  not  included  in 
any  item  above)  is  on  the  basis  of  monthly  rental  pa3rments.  The 
monthly  rental  amount  is  10  percent  of  the  recognized  purchase 
price  for  the  item,  where  the  purchase  price  is  determined  in  a 
manner  similar  to  the  rules  described  in  (g)  above  using  actual  sub- 
mitted charges  for  the  purchase  price  of  these  items.  The  amount 
recognized  for  pajnnent  is  the  lesser  of  the  actual  charge  and  the 
rental  amount.  The  agreement  specifies  that  for  1989,  the  rental 
amount  established  may  not  be  more  that  115  percent  nor  less  than 
85  percent  of  the  prevailing  charge  established  for  the  rental  of  the 
item  in  January  1987  increase  by  the  percentage  increase  in  the 
CPI  for  the  6  month  period  ending  December  1987.  For  1990,  the 
rental  amount  may  not  be  more  than  the  maximum  nor  less  than 
the  minimum  amounts  established  for  1989  increased  by  the  per- 
centage increase  in  the  CPI  for  the  12-month  period  ending  June 
1989. 

(i)  DME  Qualifying  for  Long-term  Rental. — The  conference  agree- 
ment does  not  include  the  Senate  aimendment. 

(j)  Lease-purchase  Option. — The  conference  agreement  does  not 
include  the  Senate  amendment. 

(k)  Billing  practices. — The  conference  agreement  includes  the 
House  bill  with  amendments.  The  Secretary  is  authorized  to  re- 
quire, for  specified  covered  items,  that  payments  may  only  be  made 
if  a  physician  has  ordered  the  item  or  service  prior  to  delivery.  In 
order  to  permit  a  physician  to  establish  a  need  for  TENS,  (purchase 
codes  E0720  and  E0729),  the  Secretary  may  provide  for  the  rental 
of  such  item  for  not  more  than  2  months.  If  the  item  is  then  deter- 
mined to  be  appropriate  for  the  patient,  payment  would  be  made  in 
accordance  with  the  rules  governing  inexpensive  equipment. 

(1)  Regional  carriers. — The  conference  agreement  includes  the 
House  bill. 
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(m)  Study  and  Evaluation. — The  conference  agreement  includes 
the  House  bill  with  amendments.  The  Secretary  is  prohibited  from 
conducting  any  demonstrations  of  alternative  methods  of  pa5dng 
for  DME  items  and  services  prior  to  January  1,  1991.  The  GAO  is 
to  conduct  a  study,  due  January  1,  1991,  of  DME  payment  levels 
and  to  make  recommendations  on  the  transition  to  regional  or  na- 
tional rates. 

(n)  Three-months  Freeze  on  Increases  in  Payments. — The  confer- 
ence agreement  includes  the  Senate  amendment  with  modifica- 
tions. The  payment  screens  used  to  determine  the  pa5rment  level 
for  DME  and  for  determining  pajrments  for  other  nonphysician 
services  paid  on  a  reasonable  charge  basis  under  Part  B  are  frozen 
through  December  1988  at  the  levels  in  effect  on  December  31, 
1987.  Through  March  31,  1988,  the  benefit  payments  would  also  re- 
flect the  sequestration  reduction  as  provided  under  Section  4061  of 
the  Act.  The  conferees  note  that  the  1-year  freeze  applies  to  all 
pa3rment  screents  in  effect  in  December  1987. 

10.  Clinical  Diagnostic  Laboratory  Tests  (Section  4033  of  Senate 
amendment) 

Present  law 

(a)  Payments.— Payment  for  clinical  laboratory  services  are  made 
on  the  basis  of  two  fee  schedules.  One  fee  schedule  is  established 
for  laboratory  tests  performed  either  in  a  physician's  office  or  by 
an  independent  laboratory  (including  a  hospital  laboratory  furnish- 
ing serivces  to  persons  who  are  not  patients  of  the  hospital).  A 
second  schedule  is  established  for  hospital  laboratory  services  pro- 
vided by  a  qualified  hospital  laboratory  to  a  hospital's  outpatients. 

For  the  period  beginning  July  1,  1984,  the  rates  under  both 
schedules  were  established  on  a  regional,  statewide,  or  carrier  serv- 
ice area  basis.  The  first  fee  schedule  was  set  at  60  percent  of  the 
prevailing  charge  levels  established  for  the  fee  screen  year  begin- 
ning July  1,  1984.  The  second  fee  schedule  was  set  at  62  percent  of 
the  prevailing  charge  levels  established  for  the  fee  screen  year  be- 
ginning July  1,  1984.  The  fee  schedules  are  adjusted  annually  to  re- 
flect urban  consumers.  Beginning  July  1,  1986,  the  Secretary  is  re- 
quired to  establish  pa)anent  ceilings  for  each  test  to  be  applied  na- 
tionwide. Form  July  1,  1986,  through  December  31,  1987,  the  ceil- 
ing is  set  at  115  percent  of  the  median  of  all  the  fee  schedules  es- 
tablished for  a  particular  test  in  a  particular  laboratory  setting.  Be- 
ginning January  1,  1988,  until  such  time  as  a  fee  schedule  for  a 
test  has  been  established  on  a  nationwide  basis,  the  ceiling  is  set  at 
110  percent  of  the  median  of  all  the  fee  schedules  established  for  a 
particular  test  in  a  particular  laboratory  setting.  Beginning  Janu- 
ary 1,  1990,  the  fee  schedule  for  tests  independent  laboratory  is  to 
be  established  on  a  national  basis. 

(b)  Intermediate  Sanctions. — Medicare  law  requires  that  independ 
laboratories,  situated  in  a  State  which  a  State  or  local  law  provides 
for  licensing,  to  be  licensed  pursuant  to  such  law  or  be  approved  by 
the  agency  of  the  State  or  locality  responsible  for  such  licensure  as 
meeting  the  standards  established  for  licensing.  Further  they  much 
meet  such  other  conditions  as  the  Secretary  finds  necessary  to 
assure  the  health  and  safety  of  individuals  with  respect  to  wnom 
the  tests  are  performed. 
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House  bill 

(a)  Payments. — No  provision. 

(h)  Intermedate  Sanctions. — No  provison. 

Senate  amendment 

(a)  Payments. — Provides  for  rebasing  the  fee  schedules,  effective 
January  1,  1988  (sic).  The  base  percentsige  is  reduced  to  55%  of  the 
prevailing  charge  levels  for  independent  laboratories  and  57%  for 
qualified  hospital  laboratories. 

Provides  that  the  pajmient  ceiling  for  a  test  for  the  period  after 
December  31,  1987  and  before  January  1,  1989  is  equal  to  100  %  of 
the  median  of  all  fee  schedules  established  for  that  test  for  that 
setting.  After  December  31,  1988,  the  level  is  equal  to  97%  of  the 
median  of  all  fee  schedules  established  for  that  test  for  that  set- 
ting. 

(b)  Intermediate  Sanctions. — Authorizes  intermediate  sanctions 
(in  lieu  of  immediately  cancelling  the  certification  of  a  provider  or 
clinical  laboratory)  in  the  case  of  any  provider  or  clincial  laborato- 
ry certified  for  participation  under  Medicare  which  no  longer  sub- 
stantially meets  the  conditions  of  participation  specified  with  re- 
spect to  the  provision  of  clinical  laboratory  services  under  Part  B. 

Requires  the  Secretary  to  develop  and  implement  (1)  a  range  of 
intermediate  sanctions  to  apply  to  such  providers  or  certified  clini- 
cal laboratories,  and  (2)  appropriate  appeals  procedures  relating  to 
imposition  of  sanctions.  The  intermediate  sanctions  must  include 
(1)  directed  plans  of  correction,  (2)  civil  fines  and  penalties,  (3)  pay- 
ment for  the  costs  of  onsite  monitoring  by  an  agency  responsible 
for  conducting  certification  surveys;  and  (4)  suspension  of  part  or 
all  of  the  payments  to  which  a  provider  or  certified  clinical  labora- 
tory would  otherwise  be  entitled  under  Medicare  for  clincial  diag- 
nostic laboratory  tests  provided  on  or  after  the  date  the  Secretary 
determines  intermediate  sanctions  should  be  imposed. 

Specifies  that  the  new  sanctions  are  in  addition  to  sanctions  oth- 
erwise available  under  State  or  Federal  law. 

Requires  the  Secretary  to  develop  and  implement  specific  proce- 
dures with  respect  to  when  and  how  each  of  the  intermediate  sanc- 
tions is  to  be  applied,  the  amount  of  any  fines  and  the  severity  of 
the  penalties.  The  procedures  are  to  be  designed  so  as  to  minimize 
the  time  between  identification  of  violations  and  imposition  of 
these  sanctions  incrementally  more  severe  fines  for  repeated  of  un- 
corrected  de^ciences 

Effective  date.— (a)  January  1,  1988  (b)  January  1,  1990. 

Conference  agreement 

(a)  Payments. — The  conference  agreement  includes  the  Senate 
amendments  with  modifications.  The  differential  between  the  fee 
schedules  for  hospital  outpatient  laboratories  and  other  laborato- 
ries is  eliminated  except  for  sole  community  hospitals. 

The  agreement  provides  for  rebasing  the  fee  schedules  for  auto- 
mated tests  (HCPCS  codes  80002-80019  and  for  tests  (with  the  ex- 
ception of  cytopathology)  that  were  subject  to  the  lowest  charge 
provision  prior  to  completion  of  the  clinical  lab  fee  schedule  in 
1984. 
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The  rebasing  is  accomplished  by  reducing  fee  schedules  for  these 
tests  by  8.3  percent  for  1988. 

The  agreement  provides  that  the  pajrment  ceiling  for  a  test  per- 
formed for  the  nine-month  period  beginning  April  1,  1988,  is  equal 
to  100  percent  of  the  median  of  all  fee  schedules  established  for 
that  test  for  that  setting.  Beginning  January  1,  1989,  the  level  is 
equal  to  100  percent  of  the  median  of  all  fee  schedules  established 
for  that  test  for  that  setting.  The  agreement  provides  for  no  CPI 
update  for  4/1/86  and  there  is  catch-up. 

The  conference  agreement  provides  for  a  GAO  study  of  the  level 
of  fee  schedules  established  under  this  provision  to  determine, 
based  on  the  costs  of  revenues  received  for  such  services,  the  appro- 
priateness of  such  schedules.  GAO  is  required  to  report  the  results 
to  Congress  by  January  1,  1990.  Suppliers  would  be  required  to  pro- 
vide reasonable  access  to  records  containing  cost  and  revenue  data. 
Failure  to  provide  access  would  result  in  sanctions. 

The  conference  agreement  provides  that  high-volume  physician 
office  laboratories  performing  over  5,000  tests  a  year  (including 
medicare  and  non-medicare)  will  be  treated  as  independent  labora- 
tories; that  is,  the  same  Medicare  conditions  for  coverage  that 
apply  to  independent  laboratories  will  apply  in  these  settings.  The 
intent  of  this  provision  is  to  extend  regulation  of  physician  office 
laboratories  beyond  those  doing  referral  work,  to  those  performing 
a  high  volume  of  tests  on  their  own  patients.  The  conferees  intend, 
through  this  requirement,  to  hold  physician  office  laboratories 
doing  a  large  volume  of  laboratory  testing  to  the  same  standards 
that  apply  to  independent  laboratories.  The  requirement  of  state 
certification  would  be  effective  on  January  1,  1990. 

(b)  Intermediate  Sanctions. — The  conference  agreement  includes 
the  Senate  amendment. 

11.  Elimination  of  Return  on  Equity  for  Outpatient  Hospital 
Services  (Section  9267  of  House  Bill;  Section  4025  of  Senate  Amend- 
ment). 

Present  law 

The  Secretary  is  authorized  to  issue  regulations  providing  for 
payment  of  a  return  on  equity  capital  to  proprietary  providers  for 
services  reimbursed  on  a  reasonable  cost  basis.  If  the  Secretary 
elects  to  provide  for  a  return  on  equity,  the  pajmient  must  be  equal 
to  the  average  rates  of  increase  on  obligations  issued  for  purchase 
by  the  Part  A  Trust  Fund.  Providers  reimbursed  on  a  reasonable 
cost  basis  include  hospitals  and  hospital  outpatient  departments. 

House  bill 

Eliminates  the  Secretary's  authority  to  pay  return  on  equity 
with  respect  to  the  costs  of  hospital  outpatient  departments. 

Effective  date. — Applies  to  cost  reporting  periods  beginning  on  or 
after  October  1,  1987. 

Senate  amendment 

Provides  that  regulations  providing  for  pa3anent  of  a  return  on 
equity  capital  may  not  include  specific  recognition  of  return  on 
equity  capital  with  respect  to  hospital  outpatient  departments. 

Effective  date.— January  1,  1988. 
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Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment. 
12.  Payments  to  Hospital  Outpatient  Departments  for  Radiology 
(section  4022  of  Senate  Amendment. 

Present  law 

Hospital  outpatient  departments  are  paid  the  lesser  of  their  rea- 
sonable costs  or  charges  for  radiology  services. 

House  hill 
No  provision. 

Senate  amendment 

Provides  for  a  limit  to  the  aggregate  pa5rment  for  the  non-capital 
costs  of  outpatient  hospital  radiology  services  (including  diagnostic 
and  therapeutic  radiology,  nuclear  medicare  and  CAT  scan  proce- 
dures). The  limit  is  based  on  a  blended  amount  of  the  non-capital 
related  costs  and  the  prevailing  charges  that  would  apply  if  the 
services  had  been  performed  in  a  physician's  office  in  the  same  lo- 
cality. 

The  term  "cost  proportion"  is  defined  as  65  percent  for  cost  re- 
porting periods  beginning  in  FY  1989  Euid  50  percent  for  subse- 
quent years.  The  term  ^'charge  proportion"  is  defined  as  35  percent 
for  cost  reporting  periods  beginning  in  FY  1989  and  50  percent  in 
subsequent  years. 

The  **blend  amiount"  for  radiology  services  is  defined  as  the  sum 
of:  (1)  the  hospital's  reasonable  costs  of  providing  the  radiologic 
services,  excluding  capital  related  costs,  times  the  cost  proportion; 
and  (2)  62  percent  of  80  percent  of  the  prevailing  charges  for  par- 
ticipating physicians  for  the  same  services,  times  the  charge  pro- 
portion. 

The  aggregate  reimbursement  limit  is  the  amount  for  the  capital 
costs  related  to  the  radiologic  services  plus  the  lesser  of  the  hospi- 
tal's reasonable  costs  (excluding  amounts  for  capital)  and  the  blend 
amount. 

Effective  date. — Applies  to  cost  reporting  periods  beginning  on  or 
after  October  1,  1988. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment  with 
amendments.  Radiology  services  included  under  the  limit  also  in- 
clude magnetic  resonance  imaging  services  and  diagnostic  ultra- 
sound and  other  imaging  procedures.  In  addition,  the  limit  includes 
both  non-capital  and  capital  costs.  Effective  October  1,  1989,  pay- 
ment for  other  diagnostic  procedures  provided  in  hospital  outpa- 
tient departments  are  included  under  the  same  aggregate  limit. 
The  limit  for  these  additional  procedures  would  be  based  on  42  per- 
cent of  the  prevailing  charge  or  on  other  appropriate  percentage(8) 
if  determined  by  the  Secretary  to  be  appropriate  or  by  the  carriers 
(acting  pursuant  to  guidelines  issued  by  the  Secretary).  Such  alter- 
native percentage(s)  would  be  based  on  the  technical  component  for 
the  service  as  a  percent  of  the  total  charge  for  the  service.  The  con- 
ference agreement  provides  that  this  provision  is  effective  for  radi- 
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ology  services  rendered  on  or  after  October  1,  1988  and  other  diag- 
nostic procedures  for  services  rendered  on  or  after  October  1,  1989. 

13.  Payment  for  Ambulatory  Surgery  at  Eye  and  Ear  Specialty 
Hospitals  (Section  4032  of  Senate  Amendment). 

Present  law 

OBRA  provided  for  a  modification  in  pajmients  to  hospitals  out- 
patient departments  (OPDs)  for  ambulatory  surgical  procedures 
when  such  procedures  have  been  approved  for  ambulatory  surgical 
centers  (ASCs).  Payment  for  such  OPD  services  is  the  lesser  of  the 
OPD's  costs  or  charges  (in  the  aggregate)  net  of  cost  sharing,  or  a 
blend  of  hospital  costs  and  ASC  rates.  The  blend  is  75/25  for  cost 
reporting  periods  beginning  in  FY88  and  50/50  thereafter.  The  law 
does  not  make  any  distinctions  based  on  hospital  specialties. 

House  bill 

No  provision. 

Senate  amendment 

(a)  Payment  Rates. — Modifies  the  OBRA  provision  in  the  case  of 
a  hospital  that:  (1)  specializes  in  eye  or  ear  surgical  procedures  (as 
determined  by  the  Secretary);  (2)  receives  more  than  30%  of  its 
total  revenues  from  outpatient  procedures;  and  (3)  was  an  eye  and 
ear  specialty  hospital  or  an  eye  specialty  hospital  on  October  1, 
1987.  For  a  hospital  meeting  these  requirements  and  making  appli- 
cations to  the  Secretary,  the  75/25  blend  of  the  hospital's  reasona- 
ble cost  and  the  ASC  rate  is  retained  for  cost  reporting  periods  be- 
ginning in  fiscal  years  after  1988. 

(b)  Study  on  Payment  Rates. — Requires  the  Secretary  to  conduct 
a  study  on  modifying  the  payment  amounts  specified  under  the 
OBRA  provision  with  respect  to  hospitals  that  specialize  in  specific 
surgical  procedures.  The  Secretary  is  required  to  report  the  results 
to  Congress  within  one  year  of  enactment. 

Effective  date. — Effective  as  if  included  in  OBRA. 

Conference  agreement 

(a)  Payment  Rates. — The  conference  agreement  includes  the 
Senate  amendment  with  amendments.  The^  75/25  blend  of  a  hospi- 
tal's reasonable  costs  and  the  ASC  rate  applies  only  to  cost  report- 
ing periods  beginning  in  fiscal  years  1989  and  1990,  reverting  to  a 
50/50  blend  for  cost  reporting  periods  beginning  after  October  1, 
1990. 

(b)  Study  on  Payment  Rates. — The  conference  agreement  includes 
the  Senate  amendment  with  modifications.  In  conducting  the  study 
required  by  OBRA  (86)  to  develop  a  prospective  payment  system  for 
outpatient  ambulatory  surgery,  the  Secretary  is  required  to  consid- 
er whether  a  pajonent  differential  for  specialty  hospitals  is  appro- 
priate. The  Secretary  shall  solicit  recommendations  from  the  Pro- 
spective Pa3rment  Assessment  Commission  on  the  Prospective  pay- 
ment system  for  ambulatory  surgery  and  on  the  model  reimburse- 
ment system  for  non-surgical  outpatient  services.  Such  recommen- 
dations shall  be  included  in  the  reports  to  Congress  on  these  sys- 
tems. 
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14.  Medicare  Pa5nnent  for  Therapeutic  Shoes  for  Individuals 
With  Severe  Diabetic  Foot  Disease  (Sections  9268  and  4025  of 
House  Bill;  Section  4029  of  Senate  Amendment) 

Present  law 

Orthopedic  shoes  and  other  supportive  devices  for  the  feet  are 
specifically  excluded  from  coverage  from  Medicare. 

House  bill 

(a)  Coverage. — 

Section  9268. — Provides  that  custom  molded  shoes,  extra  depth 
shoes  with  or  without  inserts  and  inserts  for  such  shoes,  prescribed 
by  a  podiatrist  or  other  qualified  physician  and  provided  by  a  podi- 
atrist or  other  qualified  individual  (as  defined  by  the  Secretary), 
are  a  covered  service  for  diabetic  individuals  who  are  certified  by  a 
physician  as  being  at  risk  for  certain  foot  diseases.  The  shoes  would 
not  be  covered  if  provided  by  the  physician  that  certified  the  need 
for  the  shoes  unless  the  Secretary  finds  that  the  physician  is  the 
only  qualified  individual  in  the  area. 

Section  4025. — Similar  provision  except  that  extra  depth  shoes 
without  inserts  and  inserts  by  themselves  are  not  specifically  cited 
as  a  covered  benefit. 

(b)  Limitation  on  Benefit. — 

Section  9268. — Provides  that  the  benefit  is  limited  to  no  more 
than  one  pair  of  shoes  or  inserts  per  individual  per  calendar  year 
and  that  payment  for  the  shoes  includes  any  expense  for  the  fitting 
of  such  shoes.  In  the  first  year,  pajrment  is  limited  to  $300  for 
custom  molded  shoes,  $100  for  extra-depth  shoes  and  $50  for  in- 
serts. The  Secretary  may  establish  lower  limits  for  shoes  if  shoes 
and  inserts  are  readily  available  at  lower  prices.  In  subsequent 
years,  the  payment  limits  are  to  be  increased  the  same  percentage 
as  the  Secretary  provides  for  durable  medical  equipment,  rounded 
to  the  nearest  dollar. 

Section  4025. — Similar  provision  except  that  the  annual  limit  to 
no  more  than  one  pair  of  shoes  does  not  apply  to  inserts. 

(c)  Contingent  Effective  Date;  Demonstration  Project. — 
Section  9268. — No  provision. 

Section  4025. — No  provision. 
Effective  date. — 

Section  9268. — Applies  to  shoes  and  inserts  furnished  on  or  after 
January  1,  1988. 

Section  4025. — Applies  to  shoes  furnished  on  or  after  January  1, 
1988. 

Senate  amendment 

(a)  Coverage. — Identical  provision  to  Section  4025. 

(b)  Limitation  on  Benefit. — Identical  provision  to  Section  4025. 

(c)  Contingent  Effective  Date;  Demonstration  Project. — Provides 
that  when  and  if  coverage  for  therapeutic  shoes  becomes  effective 
is  to  be  based  on  the  results  of  a  demonstration  project.  The  Secre- 
tary is  required  to  conduct  a  demonstration  project  to  test  the  cost- 
effectiveness  of  furnishing  therapeutic  shoes  under  Medicare  to  a 
sample  of  beneficiaries.  The  project  shall  begin  on  October  1,  1988 
and  continue  for  a  period  of  24  months.  Not  later  than  October  1, 
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1990,  the  Secretary  shall  report  to  Congress  on  the  results  of  the 
project.  If  the  Secretary  finds  the  coverage  to  be  cost-effective,  the 
demonstration  project  would  be  discontinued,  and  the  provisions 
providing  coverage  for  therapeutic  shoes  would  become  effective  on 
November  1,  1990.  If  the  Secretary  cannot  make  such  a  finding,  the 
demonstration  project  would  continue  for  an  additional  24  months. 
The  Secretary  is  required  to  submit  a  final  report  to  Congress  on 
the  results  of  the  study  not  later  than  April  1,  1993.  The  provisions 
providing  coverage  of  therapeutic  shoes  would  become  effective  on 
the  first  day  of  the  first  month  after  the  final  report  is  submitted 
unless  the  Secretary  finds  that  such  coverage  is  not  cost-effective, 
in  which  case  coverage  would  not  be  effective. 

Effective  date.—ic)  is  effective  on  enactment.  Effective  date  of  (a) 
and  (b)  is  contingent  on  the  outcome  of  demonstration  project  de- 
scribed in  (c). 

Conference  agreement 

(a)  Coverage.— The  conference  agreement  includes  the  Senate 
amendment. 

(b)  Limitation  on  Benefit. — The  conference  agreement  includes 
the  Senate  amendment. 

(c)  Contingent  Effective  Date;  Demonstration  Project. — The  confer- 
ence agreement  includes  the  Senate  amendment. 

15.  Part  B  Premium  (Section  4023  of  Senate  Amendment). 

Present  law 

Under  the  original  Medicare  law,  beneficiary  premiums  paid  for 
50%  of  the  cost  of  Part  B  with  the  remaining  50%  financed  by  Fed- 
eral general  revenues.  However,  between  1974  and  1983,  the  law 
limited  the  percentage  increase  in  Part  B  premiums  to  the  percent- 
age increase  in  Social  Security  cash  benefits  pajrments. 

TEFRA  (as  amended  by  the  Social  Security  Amendments  of  1983) 
specified  that  enrollee  premiums  in  1984  and  1985  would  be  al- 
lowed to  increase  to  amounts  necessary  to  produce  equal  to  25%  of 
program  costs  for  elderly  enrollees.  If  there  is  cost-of-living  (COLA) 
increase,  the  monthly  premium  would  not  be  increased  in  that 
year.  If  the  amount  of  the  premium  increase  is  greater  than  the 
Social  Security  COLA,  the  premium  increase  is  to  be  reduced  so  as 
to  avoid  a  reduction  in  the  individual's  social  security  check.  Subse- 
quent legislation  extended  these  provisions  through  1988.  Be^- 
ning  in  1989,  the  premium  calculation  reverts  to  the  earlier 
method. 

House  bill 

No  provision. 

Senate  amendment 

Extends  for  one  year,  through  calendar  year  1989,  the  current 
25%  payment  provision,  the  provision  specifying  that  no  increase 
in  the  premium  will  occur  if  there  is  no  social  security  COLA,  and 
the  provision  holding  beneficiaries  harmless  from  a  reduction  in 
their  social  security  checks  as  a  result  of  the  premium  increase. 

Effective  date. — Enactment. 
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Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment. 

It  is  the  expectation  of  the  conferees  that  the  monthly  increase 
in  the  Part  B  premium  on  January  1,  1989  due  to  the  extension  of 
the  25%  rule  through  fiscal  year  1989  will  be  no  more  than  the 
$2.00  a  month  projected  by  the  Congressional  Budget  Office  in  the 
estimate  submitted  to  the  Congress  on  December  21,  1987. 

The  Committees  on  Ways  and  Means,  Energy  and  Commerce  and 
Finance  will  closely  monitor  payments  to  physicians  and  other 
Part  B  providers  that  affect  the  Part  B  premium. 

Furthermore,  it  is  the  intention  of  the  conferees  that  the  Health 
Care  Financing  Administration  submit  to  Congress  the  analysis 
used  to  set  the  Part  B  premium  for  January  1,  1989  in  time  for 
Congress  to  act  prior  to  any  increase  in  the  premium  that  would 
take  effect  on  January  1,  1989. 

16.  Increase  in  Part  B  Deductible  (Section  4034  of  Senate  amend- 
ments). 

Present  law 

EnroUees  in  the  Part  B  program  must  pay  the  first  $75  of  cov- 
ered expenses  (known  as  the  deductible)  each  year  before  any  bene- 
fits are  paid.  The  amount  of  the  deductible  is  fixed  by  law.  When 
the  program  was  first  enacted,  it  was  set  at  $50.  It  was  subsequent- 
ly increased  to  $60  in  1972  and  $75  in  1982. 

House  bill 

No  provision. 
Senate  amendment 

Increase  Part  B  deductible  to  $85. 

Effective  Date. — Applies  with  respect  to  calendar  years  after 
1988. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Part  B  deducti- 
ble. In  lieu  of  this  provision,  the  conferees  agreed  to  the  re-imposi- 
tion of  beneficiary  cost  sharing  for  services  provided  by  physicians 
in  ambulatory  surgical  centers,  effective  April  1,  1988. 

17.  Providing  Community  Nursing  and  Ambulatory  Care  on  a 
Prepaid  Capitated  Basis  to  Medicare  Beneficiaries  (Sections  9269 
and  4071  of  House  bill;  Section  4085  of  the  Senate  Amendment). 

Present  law 

No  provision. 
House  hill 

(a)  Demonstration  Projects. — 

Section  9269. — Requires  the  Secretary  to  conduct  demonstrations, 
in  at  least  4  sites,  of  a  prepaid  community  nursing  system,  which 
would  furnish  home  health  care  and  other  part  B  Medicare  serv- 
ices as  determined  by  the  Secretary  to  enrollees.  Services  could  not 
include  outpatient  hospital,  physician,  lab  or  x-ray.  Requires  that 
the  community  nursing  organization  follows  the  orders  of  attend- 
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ing  physicisuis  as  they  relate  to  community  nursing  services  in  ac- 
cordance with  standards  established  by  the  Secretary.  The  organi- 
zation would  be  reimbursed  on  a  prepaid  capitated  basis  similar  to 
that  used  for  HMOs  and  CMPs. 

Provides  that  the  projects  could  involve  financial  risk-sharing  or 
other  assurances  that  the  organization  will  minimize  substitution 
of  other  Medicare  services  for  the  services  for  which  the  organiza- 
tion was  responsible.  The  Secretary  is  authorized  to  terminate  any 
project  failing  to  meet  any  requirements,  including  requirements 
related  to  financial  responsibility  of  institutional  care. 

Provides  that  expenditures  for  the  demonstration  projects  are  to 
be  made,  in  appropriate  parts,  from  the  part  A  and  part  B  trust 
funds.  The  Secretary  is  authorized  to  establish  necessary  payment 
conditions  and  terms,  and  to  ensure  that  aggregate  pa3mients  for 
the  demonstrations  may  not  exceed  the  aggregate  payments  which 
would  have  been  made  in  the  absence  of  the  demonstrations. 

Authorizes  the  Secretary  to  waive  Medicare  requirements  to  the 
extent  and  for  the  period  necessary  to  conduct  the  demonstrations. 
The  Secretary  is  required  to  report  to  the  Congress  within  4  days 
after  enactment  on  the  demonstrations  and  on  the  advantages  and 
disadvantages  of  Medicare  prepared  community  nursing. 

Section  4071. — No  provision. 

(h)  Contracts  with  Community  Nursing  and  Ambulatory  Care  Or- 
ganizations (CNACOs). — 
Section  9269, — No  provision. 

Section  4071. — Provides  that  any  Medicare  beneficiary  enrolled 
in  both  part  A  and  part  B,  except  a  beneficiary  who  has  end-stage 
renal  disease  or  who  is  already  enrolled  in  another  prepaid  pro- 
gram, may  enroll  in  a  CNACO  in  his  or  her  area  which  has  entered 
into  a  contract  with  the  Secretary.  Services  provided  by  a  CNACO 
include  part  time  home  nursing  and  home  health  aid  services; 
physical,  occupational  and  speech  therapy;  social  services;  durable 
medical  equipment,  prosthetics,  and  other  medical  supplies;  ambu- 
lance services;  and  services  of  rural  health  clinics  and  clinical  psy- 
chologists. 

(1)  Provides  that  to  qualify  as  a  CNACO,  an  entity  must  be  pri- 
marily engaged  in  the  direct  provision  of  community  nursing  and 
ambulatory  care,  provide  or  arrange  for  such  care  through  quali- 
fied personnel,  supervised  by  a  registered  nurse  and  governed  by 
policies  developed  by  a  registered  professionfd  nurse.  The  CNACO 
must  maintain  clinical  records  on  all  patients,  assure  timely  refer- 
rals to  and  consultants  with  other  providers,  and  comply  with  ap- 
plicable State  and  local  laws.  It  must  be  compensated  for  services 
to  enroUees  on  a  capitated  basis,  accept  full  financial  risk  for  the 
services,  and  provide  satisfactory  assurances  against  the  risk  of  in- 
solvency. 

(2)  Provides  that  the  CNACO  must  provide  all  covered  services 
generally  available  to  beneficiaries  in  its  area,  along  with  addition- 
al services  enrollees  elect  to  have  covered.  It  must  use  Medicare- 
qualified  providers  and  must  make  the  services  available  and  acces- 
sible with  reasonable  promptness  and  in  a  manner  which  ensures 
continuity  of  care.  It  must  meet  the  same  requirements  as  HMOs/ 
CMPs  relating  to  marketing,  enrollment,  disenroUment  and  griev- 
ance procedures.  It  must  have  a  quality  assurance  program  stress- 
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ing  health  outcomes  and  providing  for  professional  review  of  health 
care  processes. 

(3)  Provides  for  payment  to  a  CNACO  following  the  same  princi- 
ples as  pa)mient  to  HMOs/CMPs.  The  Secretary  is  to  establish  per 
capita  payment  rates  for  different  classes  of  enrollees,  categorized 
by  age,  disability  status,  and  other  factors.  The  rate  for  each  class 
is  set  equal  to  95  percent  of  the  adjusted  average  per  capita  cost 
(AAPCC).  The  AAPCC  is  an  estimate  of  what  Medicare  would  have 
paid  for  the  scope  of  services  provided  by  the  CNACO  if  enrollees 
had  obtained  the  services  outside  the  CNACO.  The  Secretary  may 
not  enter  into  a  contract  with  a  CNACO  unless  he  determines  that 
overall  costs  will  not  exceed  what  would  have  been  spent  in  the  ab- 
sence of  the  contract.  Provides  that  monthly  per  capita  payment  is 
issued  in  advance,  subject  to  later  adjustment.  No  other  Medicare 
payment  is  made  to  the  CNACO,  any  other  provider,  or  the  benefi- 
ciary for  the  services  the  CNACO  covers.  Pa)mients  to  a  CNACO 
are  to  be  drawn  from  the  Medicare  part  A  and  part  B  trust  funds 
in  proportions  the  Secretary  deems  equitable,  taking  into  account 
the  proportion  of  CNACO  benefits  attributable  to  the  two  parts. 

(4)  Provides  that  the  CNACO  may  charge  enrollees  a  monthly 
premium  and/or  deductibles,  coinsurance,  or  copajrments.  The  ac- 
tuarial value  of  these  charges  may  not  exceed  the  projected  aver- 
age value  of  the  Medicare  coinsurance  and  deductibles  the  enroll- 
ees would  have  paid  for  the  same  scope  of  services  outside  the 
CNACO.  If  the  CNACO  offers  benefits  beyond  those  ordinarily  cov- 
ered by  Medicare,  election  of  coverage  of  the  additional  benefits  is 
optional  for  the  beneficiary.  The  CNACO  must  disclose  any  addi- 
tional premiums  or  other  cost-sharing  amounts  related  to  these 
benefits.  The  total  additional  charges  cannot  exceed  what  the 
CNACO  would  have  charged  comparable  non-Medicare  enrollees 
for  the  same  set  of  services. 

(5)  Requires  the  Secretary  to  establish  for  each  CNACO  an  ad- 
justed community  rate  (ACR),  representing  an  estimate  of  the  rate 
the  CNACO  would  have  charged  a  non-Medicare  enrollee  for  the 
scope  of  services  covered  by  Medicare  (net  of  deductibles  and  co-in- 
surance). If  the  ACR  is  lower  than  the  average  Medicare  payment 
rate  for  the  CNACO,  the  CNACO  must  furnish  additional  benefits 
or  reduced  enrollee  cost-sharing  equal  in  value  to  the  difference  be- 
tween the  ACR  and  the  average  payment,  or  the  CNACO  must 
accept  a  reduction  in  payment  rates  until  the  ACR  and  average 
payment  rate  are  equad.  A  portion  of  any  difference  between  the 
ACR  and  the  average  pa3mient  rate  may  instead  be  deposited  in  a 
benefit  stabilization  fund  under  the  provisions  currently  in  effect 
for  HMOs/CMPs.  The  Secretary  may  determine  the  average  pay- 
ment rate  on  the  basis  of  the  experience  of  other  CNACOs  if  there 
is  insufficient  experience  to  establish  an  average  for  a  particular 
CNACO. 

(6)  Requires  the  CNACO  to  make  prompt  payment  of  claims  by 
providers  of  services  to  enrollees  when  those  providers  are  not  sub- 
contractors of  the  CNACO.  If  the  CNACO  fails  to  comply,  the  Sec- 
retary may,  after  notice  and  an  opportunity  for  a  hearing,  issue 
payments  directly  to  providers  and  reduce  the  CNACO's  payments 
accordingly.  Provides  that  the  CNACO  is  a  secondary  payer  when  a 
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workers*  compensation  plan  or  automobile  or  liability  policy  is  re- 
sponsible for  providing  benefits  to  an  enrollee. 

(7)  Provides  that  contracts  with  CNACOs  shall  be  subject  to  cer- 
tain additional  requirements  presently  in  effect  for  HMOs/CMPs, 
including  provisions  relating  to  term  of  the  contract,  sanctions  and 
penalties,  the  Secretary's  right  to  inspect  and  to  receive  financial 
disclosures,  £md  the  review  of  quality  of  care  by  a  PRO  or  other 
quality  review  organization. 

Effective  date. — 

Section  m^.— Enactment. 

Section  4071. — Applies  to  contracts  entered  into  on  or  after  Janu- 
ary 1,  1988. 

Senate  amendment 

(a)  Demonstration  Projects. — 

Requires  the  Secretary  to  enter  into  agreements  with  at  least  4 
eligible  organizations  to  conduct  demonstrations  of  community 
nursing  and  ambulatory  care  services  furnished  on  a  prepaid,  capi- 
tated basis.  Standards  for  eligible  organizations  and  operating  rules 
for  the  demonstrations  are  comparable  to  those  provided  in  section 
4071  of  the  House  bill,  and  are  discussed  below.  Projects  would 
begin  no  later  than  July  1,  1989,  and  would  be  conducted  for  a 
period  of  three  years.  The  Secretary  is  required  to  report  to  Con- 
gress on  the  results  of  the  demonstrations  no  later  than  January  1, 
1992. 

(b)  Contracts  with  Community  Nursing  and  Ambulatory  Care  Or- 
ganizations (CNACOs). — Similar  provision.  Beneficiaries  already 
enrolled  in  another  prepaid  organization  are  not  excluded  from 
membership.  Added  to  the  list  of  covered  benefits  are  services  com- 
parable to  those  furnished  under  Medicaid  home  and  community 
based  waiver  programs,  such  as  case  management,  personal  care, 
day  care,  respite  care,  and  habilitation  services,  to  the  extent  the 
Secretary  finds  such  services  appropriate  to  prevent  the  need  for 
institutionalization. 

(1)  Similar  provision.  Adds  an  additional  requirement  that  the 
site  where  the  organization  provides  nursing  and  ambulatory  care 
be  in  a  health  manpower  shortage  area  as  designated  by  the  Secre- 
tary. 

(2)  Similar  provision.  Does  not  incorporate  HMO/CMP  require- 
ments on  marketing,  enrollment,  and  disenrollment,  but  provides 
that  the  organization  must  have  an  annual  open  enrollment  period. 
The  duration  of  the  period  and  other  requirements  relating  to  en- 
rollment and  disenrollment  would  be  specific  in  the  agreement 
with  the  organization. 

(3)  Similar  provision.  Except  provides  that  rates  for  at  least  one 
of  the  demonstration  projects  would  be  established  by  the  Secre- 
tary in  consultation  with  providers,  health  policy  experts,  and  con- 
sumer groups, 

(4)  Identical  provision. 

(5)  Similar  provision.  Does  not  include  the  provision  permitting 
the  Secretary  to  use  the  experience  of  other  organizations  in  pro- 
jecting the  average  Medicare  rate  when  there  is  insufficient  experi- 
ence for  a  particular  organization. 

(6)  Identical  provision. 
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(7)No  provision. 

Effective  Date. — Enactment. 

Conference  agreement 

(a)  Demonstration  Projects. — The  conference  agreement  includes 
the  Senate  amendment,  with  modifications.  The  projects  would  be 
required  to  have  protocols  and  procedures  for  timely  referrals  to  at- 
tending physicians  and  other  health  professionals.  The  Secretary  is 
authorized  to  require  financial  risk-sharing  or  other  assurances 
that  the  projects  will  minimize  substitution  of  other  Medicare  serv- 
ices for  the  services  for  which  the  projects  are  responsible,  and  to 
terminate  a  project  failing  to  meet  any  requirements,  including 
those  relating  to  financial  responsibility  or  use  of  institutionsd 
services. 

(b)  Contracts  with  Community  Nursing  and  Ambulatory  Care  Or- 
ganizations (CNACOs). — The  conference  agreement  includes  the 
Senate  amendment. 

18.  Maximum  Rate  of  Pajnnent  Per  Visit  for  Independent  Rural 
Health  Clinics  (Section  4011  of  House  Bill;  Section  4026  of  Senate 
Amendment). 

Present  law 

(a)  Payment  Limit. — Independent  rural  health  clinics,  defined  as 
clinics  that  are  not  part  of  a  hospital,  nursing  home  or  home 
health  agency,  are  reimbursed  on  the  basis  of  an  all-inclusive  rate 
per  visit.  The  all-inclusive  rate  includes  all  services  provided  by  the 
clinic.  The  all-inclusive  rate  per  visit  for  each  facility  is  determined 
on  the  basis  of  the  reasonable  costs  of  providing  the  service.  In  de- 
termining the  reasonable  costs,  the  Secretary  has  established  limits 
on  the  total  costs  per  visit  that  may  be  considered  reasonable.  This 
maximum  limit  was  set  at  $32.10  as  of  January  1,  1983. 

The  Medicare  Economic  Index  (MEI)  is  an  index  of  changes  in 
physician  practice  costs.  Unless  specifically  overridden  by  Congress, 
this  index  is  the  basis  for  limiting  annual  increases  in  physicians* 
prevailing  charge  screens  under  Medicare. 

(b)  Report  to  Congress. — No  provision. 

House  bill 

(a)  Payment  Limit. — Requires  the  Secretary  to  establish  the  max- 
imum limit  at  $46  per  visit  in  1988.  In  subsequent  years,  this  limit 
ii  to  be  increased  by  the  percentage  increase  in  the  MEI,  without 
reference  to  any  legislatively  determined  percentage  increase  in 
the  MEI  that  may  be  specified  for  the  purpose  of  limiting  increases 
in  physician  payments. 

(b)  Report  to  Congress. — Requires  the  Secretary  to  report  to  Con- 
gress by  March  1,  1989  on  the  adequacy  of  the  payment  amounts 
for  the  services  of  independent  rural  health  clinics  provided  under 
Medicare. 

Effective  date. — Enactment. 

Senate  amendment 

(a)  Payment  Limits. — Provides  that  if  the  Secretary  does  not  pro- 
vide for  an  update  to  the  current  payment  limit  for  1988  within  120 
days  of  enactment  of  this  provision  to  reflect  increases  in  practice 
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costs  since  the  limit  was  last  changed,  the  pajonent  limit  for  1988 
is  set  at  $46.  Requires  the  Secretary  to  establish  the  maximum  pay- 
ment limit  in  years  after  1988  based  on  the  payment  limit  during 
the  preceding  year,  increased  to  reflect  economic  data  and  the 
actual  costs  of  furnishing  rural  health  clinic  services. 
(b)  Report  to  Congress. — No  provision. 

Effective  date. — Applies  120  days  after  the  date  of  enactment.  If 
the  Secretary  updates  the  1988  payment  limit  prior  to  120  days 
after  enactment  to  account  for  increases  in  practice  costs  since  the 
date  on  which  such  limit  was  last  changed,  the  provision  specifying 
a  $46  limit  is  null  and  void. 

Conference  agreement 

(a)  Payment  limit. — The  conference  agreement  includes  the 
House  provision. 

(b)  Report  to  Congress. — The  conference  agreement  includes  the 
House  provision. 

(e)  Clarification  of  Penalties  for  Unassigned  Laboratory  Serv- 
ices.— 

Section  9271. — Authorizes  the  Secretary  to  impose  sanctions, 
either  in  the  form  of  civil  money  penalties  or  exclusion  from  the 
program  for  up  to  five  years,  on  laboratories  and  physicians  who 
knowingly,  willfully  and  repeatedly  submit  claims  to  a  patient  on 
an  unassigned  basis. 

Section  4084. — Similar  provision  except  that  sanctions  may  be 
imposed  for  a  single  instance  of  billing  patients  on  an  unassigned 
basis. 

Effective  dates. — 

Section  9271  applies  to  services  performed  on  or  after  January  1, 
1988. 

Section  4084  applies  on  enactment. 

(f)  Moratorium  on  Laboratory  Payment  Demonstrations. — 
Section  9271. — Extends  the  prohibition  for  a  period  of  one  year, 

until  January  1,  1989. 
Section  4083. — No  provision. 
Effective  date. — Enactment. 

(g)  Applying  Prompt-Pay  Interest  Requirement  for  Rehabilitation 
Facilities. — 

Section  9271. — Requires  interest  payments  to  all  providers  reim- 
bursed by  intermediaries  for  clean  claims  not  paid  within  certain 
time  limits. 

Section  4083. — No  provision. 

Effective  date. — Applies  to  claims  received  on  or  after  enactment. 

(h)  Treatment  of  Certain  Comprehensive  Outpatient  Rehabilita- 
tion Facilties. — 

Section  9271. — Provides  that  the  Secretary  may  not  require  that 
CORFs  certified  on  or  before  July  1,  1987  limit  services  to  a  single 
location  so  long  as  such  services  are  delivered  as  an  integrated  part 
of  a  rehabilitation  plan. 

Requires  the  Secretary  to  monitor  the  provision  of  CORF  services 
at  multiple  sites  and  to  report  to  Congress  not  later  than  January 
1,  1989  on  the  quality  of  off-site  services  provided  and  on  whether 
the  exception  to  the  single  site  rule  of  CORFs  certified  prior  to 
July  1,  1987  should  be  extended  to  CORFs  certified  after  that  date. 
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Section  408S. — No  provision. 
Effective  date. — Enactment. 

19.  Adjustments  in  Payments  for  Physician  Services  (Section 
4014  of  House  BUI) 

Present  law 

(a)  Increase  in  Prevailing  Charges  for  Certain  Physician  Serv- 
ices.— Medicare  payments  for  physician  services  are  limited  by  pre- 
vailing charges,  where  the  prevailing  charge  is  defined  as  the 
lowest  amount  that  includes  75  percent  of  physicians'  customary 
charges  for  the  same  service  within  a  locality.  Notwithstanding 
this  definition,  increases  in  prevailing  charges  are  limited  by  in- 
creases in  an  index  known  as  the  Medicare  Economic  Index  (MEI). 
Beginning  January  1,  1987,  the  prevailing  charge  for  non-partici- 
pating physicians  is  96  percent  of  the  prevailing  charge  for  the 
same  service  rendered  by  participating  physicians. 

(bj  Customary  Charge  Floor. — Customary  charges  are  the 
amounts  a  physician  usually  charges  for  a  particular  service.  Phy- 
sicians' customary  charges  are  estimated  from  historical  billing 
data. 

(c)  Increases  in  Maximum  Allowable  Actual  Charge  (MAACs). — 
The  MAAC  limits  the  extent  to  which  non-participating  physicians 
can  increase  their  actual  charges  to  Medicare  beneficiaries. 

(d)  Adjustment  to  MEL — The  MEI  limits  annual  increases  in  pre- 
vailing charges  for  physician  services  through  use  of  an  economic 
index  that  reflects  increases  in  physicians'  practice  costs. 

House  bill 

(a)  Increase  in  Prevailing  Charges  for  Certain  Physician  Serv- 
ices.— Requires  the  Secretary  to  establish  each  year  a  reasonable 
charge  floor  or  lower  limit  equal  to  55  percent  of  the  average  pre- 
vailing charge  for  participating  physicians  across  all  loc^ities, 
weighted  by  the  frequency  of  the  service  in  each  locality.  If  the  pre- 
vailing charge  level  in  1989  for  participating  physicians,  as  other- 
wise determined,  is  less  than  the  reasonable  charge  floor,  the  pre- 
vailing charge  level  is  increased  by  one-third  of  the  amount  by 
which  the  reasonable  charge  floor  exceeds  the  prevailing  charge 
level  otherwise  determined.  In  1990,  prevailing  charges  for  partici- 
pating physicians  below  the  floor  are  increased  by  one-half  the  dif- 
ference between  the  floor  and  the  otherwise  determined  prevailing 
charge.  In  1991,  the  prevailing  charges  for  participating  physicians 
below  the  floor  are  increased  to  the  floor.  In  each  of  these  years, 
the  prevailing  charges  of  non-participating  physicians  for  services 
with  prevailing  charges  below  the  floor  would  be  raised  to  96  per- 
cent of  the  increased  prevailing  charges  of  participating  physicians. 

(b)  Customary  Charge  Floor. — Specifies  a  rule  that  in  1989  and 
1990,  for  services  with  prevailing  charges  that  had  been  increased 
as  result  of  application  of  the  prevailing  charge  floor,  physicians' 
customary  charges  are  to  be  set  such  that  they  are  not  less  than 
the  prevailing  charges  determined  with  respect  to  the  reasonable 
charge  floor.  For  these  services  in  1991,  physicians'  customary 
charges  are  set  equal  to  the  reasonable  charge  floor. 

(c)  Increases  in  Maximum  Allowable  Actual  Charges  (MAACs). — 
Provides  that  in  1989  and  1990  for  services  with  prevailing  charges 


634 

that  had  been  increased  as  a  result  of  application  of  the  prevailing 
charge  floor,  the  MAAC,  for  non-participating  physicians  may  not 
be  less  than  96  percent  of  the  prevailing  charge  for  participating 
physicians  determined  with  respect  to  the  reasonable  floor. 

(d)  Adjustment  to  MEL — Provides  that  notwithstanding  any 
other  provision,  the  increase  in  the  MEI  for  years  after  1988  is  the 
percentage  increase  determined  under  current  law  minus  2  per- 
centage points. 

Effective  date. — Applies  to  physician  services  furnished  on  or 
after  January  1,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Increase  in  Prevailing  Charges  for  Certain  Physician  Services. — 
The  conference  agreement  includes  the  House  provision  with  modifi- 
cations. The  agreement  applies  only  to  the  prevailing  charges  for 
primary  care  services  as  defined  item  1.  In  1989,  the  floor  is  equal  to 
50  percent  of  the  average  prevailing  for  participating  physicians 
without  regard  to  specialty,  weighted  by  the  frequency  of  the  service 
in  each  locality. 

(b)  Customary  Charge  Floor. — The  conference  agreement  does  not 
include  the  House  provision. 

(c)  Increases  in  Maximum  Allowable  Charges. — The  conference 
agreement  does  not  include  the  House  provision. 

(d)  Adjustment  to  MEI. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

20.  Coverage  of  Influenza  Vaccine  and  Its  Administration  (Section 
4021  of  House  Bill). 

Present  law 

Part  B  of  Medicare  currently  provides  coverage  for  pneumococcal 
and  hepatitis  B  vaccines  and  their  administration,  but  does  not 
provide  coverage  for  influenza  vaccine. 

House  bill 

Provides  for  coverage  of  influenza  vaccine  and  its  administration. 
Effective  date.—Applies  to  influenza  vaccine  administered  on  or 
after  January  1,  1988. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  provision  with  an 
amendment.  The  agreement  provides  for  a  contingent  effective 
date  and  provides  for  a  demonstration  project  and  evaluation.  The 
Secretary  is  required  to  conduct  a  demonstration  project  to  test  the 
cost-effectiveness  of  furnishing  influenza  vaccine  under  Medicare. 
The  project  shall  begin  on  October  1,  1988  and  continue  for  a 
period  of  24  months.  Not  later  than  October  1,  1990,  the  Secretary 
shall  report  to  Congress  on  the  results  of  the  project.  If  the  Secre- 
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tary  finds  the  coverage  to  be  cost-effective,  the  demonstration 
project  would  be  discontinued,  and  the  provisions  providing  cover- 
age for  influenza  vaccine  would  become  effective  on  November  1, 
1990.  If  the  Secretary  cannot  make  such  a  finding,  the  demonstra- 
tion project  would  continue  for  an  additional  24  months.  The  Secre- 
tary is  required  to  submit  a  final  report  to  Congress  on  the  results 
of  the  study  not  later  than  April  1,  1993.  The  provisions  providing 
coverage  of  influenza  vaccine  would  become  effective  on  the  first 
day  of  the  first  month  after  the  final  report  is  submitted  unless  the 
Secretary  finds  that  such  coverage  is  not  cost-effective,  in  which 
case  coverage  would  not  be  effective. 

The  agreement  specifies  a  spending  level  of  $25  million  per  year 
for  the  demonstration  project.  In  lieu  of  direct  reimbursement  for 
the  cost  of  the  vaccine,  the  Secretary  shall  arrange  to  provide  the 
vaccine  to  be  used  in  the  demonstration  project.  The  Secretary 
shall  acquire  the  vaccine  using  the  most  cost-effective  method,  in- 
cluding purchase  of  the  vaccine  at  bulk  rates. 

21.  Coverage  of  Mental  Headth  Services  (Section  4024  of  Senate 
Amendment) 

Present  law 

(a)  Outpatient  Services  Under  Part  B. — A  special  limit  is  applica- 
ble with  respect  to  expenses  incurred  in  a  calendar  year  in  connec- 
tion with  the  treatment  of  a  mental,  psychoneurotic  or  personality 
disorder  of  an  individual  who  is  not  an  inpatient  of  a  hospital  at 
the  time  services  are  rendered.  Recognized  charges  cannot  exceed 
the  lesser  of  $312.50  or  62.5%  of  the  reasonable  charges  for  such 
services.  It  pays  80%  of  the  recognized  amount.  Thus,  the  maxi- 
mum payment  is  $250  per  year. 

(b)  Partial  Hospitalization  Coverage. — Medicare  authorizes  cover- 
age for  hospital  services  incident  to  physicians'  services  provided  to 
hospital  outpatients.  There  is  no  specific  authorization  for  a  partial 
hospitalization  benefit,  under  which  psychiatric  patients  can  be 
treated  in  a  hospital  on  an  outpatient  basis. 

Under  program  guidelines,  hospital-based  distinct  and  organized 
care  programs  can  provide  care  for  less  than  24  hours  a  day.  In  gen- 
eral, to  be  covered  under  Medicare,  the  services  must  be  incident  to 
a  physician's  service  and  reasonable  and  necessary  for  the  diagnosis 
and  treatment  of  the  patient's  condition. 

House  hill 

No  provision. 

Senate  amendment 

(a)  Outpatient  Services  Under  Part  B. — Increases  the  limit  on  rec- 
ognized charges  to  $1,375  per  year;  thus  the  maximum  pa3rment  is 
$1,100.  Brief  office  visits  (as  defined  by  the  Secretary)  for  the  sole 
purpose  of  prescribing  or  monitoring  prescription  drugs  used  in  the 
treatment  of  such  disorders  are  not  included  for  purposes  of  the 
limit. 

(h)  Partial  Hosptialization  Coverage. — 

(1)  Includes  "partial  hospitalization  services  incident  to  physi- 
cians' services  within  the  definition  of  covered  Part  B  services.  Par- 
tial hospitalization  services  means  the  items  and  services  described 
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under  (2)  prescribed  by  a  physician  and  provided  under  a  program 
described  in  (3)  under  the  supervision  of  a  physician  pursuant  to  an 
individualized  written  plan  of  treatment  established  and  periodical- 
ly reviewed  by  a  physician  in  consultation  with  appropriate  staff 
participating  in  the  program.  The  plan  must  state  the  physician*s 
diagnosis;  type,  amount,  frequency  and  duration  of  items  and  serv- 
ices provided  under  the  plan;  and  treatment  goals. 

(2)  Specifies  that  the  items  and  services  are:  (A)  individuals  and 
group  therapy  with  physicians,  psychologists  (or  other  mental 
health  professionals  to  the  extent  authorized  under  State  law);  (B) 
occupational  therapy  requiring  the  skills  of  a  qualified  occupation- 
al therapist;  (C)  services  of  social  workers,  trained  psychiatric 
nurses  and  other  staff  trained  to  work  with  psychiatric  patients; 
(D)  drugs  and  biologicals  furnished  for  therapeutic  purposes  (which 
cannot  be  self-administered);  (E)  individualized  activity  therapies 
that  are  not  primarily  recreational  or  diversionary;  (F)  family 
counseling  (the  primary  purpose  of  which  is  to  treat  the  individ- 
ual's condition);  (G)  patient  training  and  education  (to  the  extent 
that  training  and  educational  activities  are  closely  related  to  the 
individual's  care  and  treatment;  (H)  diagnostic  services;  and  (I) 
such  other  items  and  services  as  the  Secretary  may  provide  (not  in- 
cluding meals  and  transportation).  These  items  must  be  reasonable 
and  necessary  for  the  diagnosis  and  treatment  of  the  individual's 
condition,  reasonably  expected  to  improve  or  maintain  the  individ- 
ual's condition  and  functional  level  and  to  prevent  relapse  or  hospi- 
talization. They  must  be  furnished  pursuant  to  such  guidelines  re- 
lating to  frequency  and  duration  as  the  Secretary  may  establish 
taking  into  account  accepted  norms  of  medical  practice  and  reason- 
able expectation  of  patient  improvement. 

(3)  Specifies  that  a  described  program  is  a  hospital-based  or  hos- 
pital-affiliated program  which  is  a  distinct  and  organized  intensive 
ambulatory  treatment  service  offering  less  than  24-hour  daily  care. 

(4)  Requires  physician  certification,  and  recertification  where 
such  services  are  required  over  a  period  of  time,  that  the  individual 
would  require  inpatient  psychiatric  care  in  the  absence  of  such 
services;  an  individualized,  written  plan  for  furnishing  such  serv- 
ices has  been  established  and  reviewed  periodically  by  a  physician, 
and  the  services  are  or  were  furnished  while  the  patient  was  under 
a  physician's  care. 

(5)  Specifies  that  partial  hospitalization  services  not  directly  pro- 
vided by  a  physician  are  not  subject  to  the  Part  B  limit  on  outpa- 
tient mental  health  services. 

Requires  the  Secretary  to  implement  this  provision  so  as  to 
insure  that  there  is  no  additional  cost  to  the  Medicare  program. 

Effective  date. — (a)  Applies  with  respect  to  calendar  years  begin- 
ning on  or  after  January  1,  1988,  (b)  Enactment. 

Conference  agreement 

(a)  Outpatient  Services  Under  Part  B.— The  conference  agree- 
ment includes  the  Senate  amendment  with  an  amendment.  The 
agreement  provides  for  a  phase-in  of  the  benefit.  In  1988,  the  maxi- 
mum pajnnent  is  increased  to  $450.  The  maximum  payment  is  in- 
creased to  $1,100  in  1989. 
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(b)  Partial  Hospitalization, — The  conference  agreement  includes 
the  Senate  amendment  with  an  amendment  limiting  application  of 
the  provision  to  hospital-based  or  hospital-affiliated  providers  as  de- 
fined by  the  Secretary. 

22.  Coverage  of  Certified  Nurse-Midwife  Services  (Section  4027  of 
Senate  Amendment) 

Present  law 

Medicare  authorizes  coverage  of  services,  including  nonphysi- 
cians  services,  "incident  to"  physicians  services.  The  services  of 
nonphysicians  must  be  rendered  under  the  physician's  direct  super- 
vision by  employees  of  the  physician. 

House  bill 

No  provision. 

Senate  amendment 

(a)  Coverage. — Authorizes  coverage  under  Part  B  of  certified 
nurse-midwife  services.  Such  services  are  defined  as  those  fur- 
nished by  a  certified  nurse-midwife,  which  the  certified  nurse  mid- 
wife is  legally  authorized  to  perform  under  State  law  (or  the  regu- 
latory mechanism  provided  by  State  law),  whether  or  not  the  certi- 
fied nurse  midwife  is  under  the  supervision  of,  or  associated  with,  a 
physician  or  other  health  care  provider.  A  certified  nurse  midwife 
is  defined  as  a  registered  nurse  who  has  successfully  completed  a 
program  of  study  and  clinical  experience,  meeting  guidelines  estab- 
lished by  the  Secretary,  smd  performs  services  in  the  area  of  man- 
agement of  the  care  of  mothers  and  babies  throughout  the  materni- 
ty cycle. 

(h)  Payment  of  Benefits. — Specifies  that  pa5mients  are  to  be  de- 
termined on  the  basis  of  a  fee  schedule  established  by  the  Secre- 
tary. In  no  case  can  fee  schedule  amounts  exceed  75%  of  the  pre- 
vailing charge  that  would  be  allowed  if  the  service  were  performed 
by  a  physician. 

(c)  Conforming  Change. — Conforms  the  Medicaid  definition  to  the 
Medicare  definition. 

Effective  date. — Applies  to  services  performed  on  or  after  July  1, 
1988. 

Conference  agreement 

(a)  Coverage. — The  conference  agreement  includes  the  Senate 
amendment  with  an  amendment.  The  agreement  specifies,  that  in 
cases  where  State  law  includes  requirements  governing  physician 
supervision  of  certified  nurse  midwives,  such  requirements  must  be 
met  in  order  for  the  services  to  be  covered  by  Medicare.  Services 
provided  by  nurse  midwives  may  only  be  covered  if  such  services 
would  be  covered  if  provided  by  a  physician. 

(b)  Payment  of  Benefits. — The  conference  sigreement  includes  the 
Senate  amendment  with  an  amendment  specif)ring  that  the  fee 
schedule  amount  can  in  no  case  exceed  65%  of  the  prevailing 
charge  that  would  be  allowed  if  the  service  were  performed  by  a 
physician.  Payments  for  the  services  of  certified  nurse  midwives 
can  only  be  made  on  an  assignment-related  basis. 
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(c)  Conforming  Change. — The  conference  agreement  includes  the 
Senate  amendment. 

23.  Psychologists'  Services  Provided  in  Clinics  (Section  4028  of 
Senate  Amendment) 

Present  law 

Medicare  does  not  currently  make  direct  pa5rments  for  psycholog- 
ical services  delivered  by  a  nonphysician  provider  except  in  the 
case  of  diagnostic  testing  services. 

However,  the  services  of  psychologists  employed  by  or  providing 
services  under  arrangements  with  hospitals  may  be  included 
within  the  definition  of  inpatient  hospital  services.  Psychologists 
services  may  also  be  covered  as  "incident  to"  physicians'  services 
provided  there  is  direct  personal  supervision  by  a  physician,  and 
progr£im  pa5rment  is  made  directly  to  the  physician. 

Pa3rment  may  be  made  under  Medicare  s  Part  B  for  rural  health 
clinic  services.  Included  in  the  definition  of  rural  health  clinic  serv- 
ices are  nurse  practitioner  and  physician  assistant  services  and  in- 
cident services  and  supplies.  The  services  of  individuals  are  cov- 
ered, whether  or  not  the  clinic  is  under  the  full-time  direction  of  a 
physician,  if  the  individual  is  legally  permitted  under  State  law  to 
perform  such  services  and  meets  training,  education,  and  experi- 
ence requirements  prescribed  by  the  Secretary. 

House  hill 

No  provision. 

Senate  amendment 

(a)  Coverage  of  Psychologists '  Services  Furnished  at  Rural  Health 
Clinics. — Includes  clinical  psychologists  in  the  definition  of  covered 
rural  health  clinic  services  even  when  such  services  are  not  provid- 
ed under  the  supervision  of  a  physician. 

(b)  Direct  Payment  for  Psychologists'  Services  Furnished  at  a 
Community  Health  Center. — Authorizes  coverage  of  and  payments 
for  (at  an  amount  determined  by  a  fee  schedule  established  by  the 
Secretary)  "qualified  psychologist  services." 

Defines  "qualified  psychologist  services"  as  services  furnished  by 
clinical  psychologist  (as  defined  by  the  Secretary)  at  a  community 
mental  health  center  (as  a  community  mental  health  center  (as 
such  term  is  used  in  the  Public  Health  Service  Act)  which  the  psy- 
chologist is  legally  authorized  to  perform  under  State  law  (or  the 
State  regulatory  mechanism  provided  by  State  law). 

Effective  date. — (a)  Applies  with  respect  to  services  furnished  on 
or  after  the  date  of  enactment,  (b)  Applies  with  respect  to  services 
performed  on  or  after  January  1,  1988. 

Conference  agreement 

(a)  Coverage  of  Psychologists'  Services  Furnished  at  a  Community 
Mental  Health  Center. — The  conference  agreement  includes  the 
Senate  amendment. 

(b)  Direct  Payment  for  Psychologists'  Services  Furnished  at  a 
Community  Mental  Health  Center. — The  conference  agreement  in- 
cludes the  Senate  amendment  with  an  amendment  specifying  that 
payment  may  only  be  made  on  an  assignment  related  basis. 
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24.  Pajonents  for  Services  of  Physician  Assistants  (Section  4031 
of  Senate  Amendments) 

Present  law 

OBRA  provided  for  Medicare  reimbursement  for  the  services  of 
physician  assistants  when  provided  in  a  hospital,  nursing  home  or 
as  an  assistant  at  surgery.  Allowable  charges  are  limited  to  specific 
percentages  of  the  amount  that  would  be  allowed  if  the  service  was 
performed  by  a  physician.  The  applicable  percentages  are  65  per- 
cent for  assistants  at  surgery,  75  percent  for  other  services  provid- 
ed in  a  hospital,  and  85  percent  for  services  provided  in  a  nursing 
home. 

House  hill 

No  provision. 

Senate  amendment 

Provides  for  Medicare  reimbursement  for  the  services  of  physi- 
cian assistants  in  all  settings.  Allowable  charges  are  limited  to 
specified  percentages  of  the  amount  that  would  be  allowed  if  the 
service  was  performed  by  a  physician.  The  applicable  percentages" 
are  75  percent  for  services  provided  in  a  hospital  (other  than  for 
services  provided  as  assistants  at  surgery),  85  percent  for  services 
provided  in  a  nursing  home,  and  65  percent  for  assistants  at  sur- 
gery and  for  services  provided  in  all  other  settings. 

Effective  date. — Applies  to  services  furnished  on  or  ctfter  January 
1,  1988. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment  with 
amendments.  The  expansion  of  current  coverage  of  services  of  phy- 
sician assistants  to  all  settings  is  limited  to  services  provided  in 
rural  health  manpower  shortage  areas.  Allowable  charges  for  the 
additional  services  of  physician  assistants  provided  for  under  this 
provision  in  rural  health  manpower  shortage  areas  are  limited  to 
85  percent  of  the  amount  that  would  be  alUowed  if  the  service  was 
performed  by  a  physician.  The  provision  is  effective  Janaury  1, 
1989 

25.  Physician  Payment  Studies  (Section  9270  and  4082  of  the 
House  Bill;  Section  4021(j)  of  Senate  Amendment) 

Present  law 

(a)  Report  on  Variations  in  Classifications  of  Procedures  and  Uni- 
form Definitions  of  Procedures. — No  provision. 

(h)  Expansion  of  Relative  Value  Study. — The  Secretary  is  re- 
quired to  conduct  a  study  that  establishes  a  relative  value  scale 
that  establishes  a  numerical  relationship  among  various  physician 
services.  The  results  of  this  study  are  to  be  reported  to  CJongress 
not  later  than  July  1,  1989.  This  report  is  to  include  recommenda- 
tions for  the  application  of  the  relative  value  scale  to  pajonent  of 
physician  services  rendered  after  December  31,  1989.  The  Secretary 
has  entered  into  a  cooperative  agreement  with  Harvard  University 
for  the  conduct  of  this  study.  Under  the  existing  cooperative  agree- 
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ment,  the  study  does  not  encompass  the  services  provided  by  all 
specialties  under  Medicare. 

(c)  Other  Physicians  Payment  Studies. — 

(1)  The  Secretary  is  required  to  conduct  a  study  that  establishes 
a  relative  value  scale  that  establishes  a  numerical  relationship 
among  various  physician  services.  The  results  of  this  study  are  to 
be  reported  to  Congress  not  later  than  July  1,  1989.  This  report  is 
to  include  recommendations  for  the  application  of  the  relative 
value  scale  to  payment  of  physician  services  rendered  after  Decem- 
ber 31,  1989. 

(2)  No  provision. 

(3)  No  provision. 

(4)  No  provision. 

(5)  The  Secretary  is  required  to  conduct  a  study  that  establishes 
a  relative  value  scale  that  establishes  a  numerical  relationship 
among  various  physician  services.  The  results  of  this  study  are  to 
be  reported  to  Congress  not  later  than  July  1,  1989.  As  part  of  this 
report  the  Secretary  shall  develop  and  assess  an  index  that  can  be 
used  for  maJdng  adjustments  in  prices  to  reflect  justifiable  differ- 
ences in  the  costs  of  practice  based  on  geographic  location.  The  Sec- 
retary is  required  to  develop  an  interim  index  prior  to  January  1, 
1988  based  on  the  most  accurate  and  recent  data  with  respect  to 
the  costs  of  practice.  The  Secretary  is  required  to  collect  data  with 
respect  to  the  cost  of  practice  for  the  purpose  of  refining  the  inter- 
im index  prior  to  December  31,  1989  and  for  updating  the  index 
theresifter. 

The  Physician  Pajmient  Review  Commission  is  required  to  make 
annual  recommendations  to  Congress  with  respect  to  issues  related 
to  physician  pajmients  under  Part  B.  In  making  its  recommenda- 
tions, the  Commission  shall  consider  the  feasibility  and  desirability 
of  reducing  differences  in  payment  amounts  based  to  geographic 
variations. 

(d)  Study  of  Payment  for  Chemotherapy  in  Physicians'  Offices. — 
No  provision. 

(e)  Study  of  Prevailing  Charges  for  Anesthesia  Services. — No  pro- 
vision. 

House  bill 

(a)  Report  on  Variations  in  Classifications  of  Procedures  and  Uni- 
form Definitions  of  Procedures. — 

Section  9270. — Requires  the  Secretary  to  conduct  a  study  and 
report  to  Congress  by  May  1,  1988  on  variations  in  payment  prac- 
tices for  physician  services  by  the  carriers  processing  Part  B 
claims.  The  study  must  examine  variations  among  carriers  in  the 
services  included  in  global  fees,  and  in  pre-  and  post-operative  serv- 
ices included  in  payment  for  an  operation. 

Requires  the  Secretary,  in  consultation  with  appropriate  national 
medical  specialty  societies,  to  develop  uniform  definitions  of  physi- 
cians' services  which  could  serve  as  the  basis  for  pajnnents  under 
Part  B.  To  the  ext<ent  practicable,  the  definition  of  a  service  is  to 
include  ancillary  services  commonly  performed  in  conjunction  with 
a  major  service.  Pre-  and  post-operative  services  are  to  be  defined 
within  the  operative  procedure.  Similar  procedures  are  to  be  com- 
bined if  they  are  similar  in  resource  requirements. 
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Section  4082. — No  provision. 

(bj  Expansion  of  Relative  Value  Study. — 

Section  9270. — Requires  the  Secretary  to  expand  the  current  rela- 
tive value  scale  study  to  include  services  provided  by  14  additional 
specialties.  These  specialties  are:  cardiology,  emergency  medicine, 
gastroenterology,  hematology,  infectious  disease,  nephrology,  neu- 
rology, neurosurgery,  nuclear  medicine,  oncology,  physical  medi- 
cine and  rehabilitation,  plastic  surgery,  pulmonary  medicine,  and 
radiation  therapy.  This  expansion  is  to  be  conducted  such  that  the 
study  in  progress  is  not  delayed.  The  Secretary  shall  report  to  Con- 
gress with  respect  to  these  additional  specialties  by  not  later  than 
October  1,  1989.  The  Secretary  shall  submit  to  the  Physician  Pay- 
ment Review  Commission  any  report  submitted  to  the  Secretary 
pursuant  to  a  cooperative  agreement  and  all  relevant  supporting 
data  by  no  later  than  30  days  after  the  report  is  received  by  the 
Secretary. 

Section  4082. — No  provision. 

(c)  Other  Physician  Payment  Studies. — 

Section  9270. — (1)  Requires  the  Secretary  to  conduct  a  study  of 
changes  in  the  payment  system  that  would  be  required  to  imple- 
ment a  national  fee  schedule  on  or  after  January  1,  1990.  The 
study  shall  indentify  major  technical  problems  and  make  recom- 
mendations on  ways  to  address  such  problems.  The  Secretary  shall 
report  to  Congress  on  the  results  of  this  study  by  not  later  than 
July  1,  1989. 

(2)  Requires  the  Secretary  to  conduct  a  study  if  issues  related  to 
the  volume  and  intensity  of  physicians*  services  under  Part  B. 
Issues  addressed  in  this  study  must  include:  (1)  historical  trends;  (2) 
geographic  variations  in  volume  and  intensity  of  services;  (3)  an 
analysis  of  the  effectiveness  of  current  methods  to  ensure  that  pay- 
ments are  made  only  for  medically  necessary  services;  (4)  develop- 
ment and  analysis  of  alternative  methods  to  control  volume  and  in- 
tensity of  services;  and  (5)  the  impact  of  implementation  of  a  rela- 
tive value  scale  on  the  volume  and  intensity  of  physicians'  services. 
The  Secretary  shall  report  to  Congress  on  the  results  of  this  study 
simultaneously  with  the  relative  value  scale  report  but  in  no  case 
later  than  July  1,  1989. 

(3)  Requires  the  Secretary  to  conduct  a  study  of  alternative  defi- 
nitions and  codes  for  office  and  hospital  visits,  and  consultations. 
These  definitions  are  to  assure  a  reliable  and  accurate  distinction 
between  levels  of  services  which  involve  different  amounts  of  re- 
sources, and  could  be  recorded  on  claims.  The  Secretary  shall 
report  to  Congress  no  later  than  July  1,  1989. 

(4)  Requires  the  Secretary  to  conduct  a  survey  to  determine  the 
distribution  of  liabilities  and  expenditures  for  health  care  services 
by  individuals  entitled  to  Medicare,  including  liabilities  for  charges 
in  excess  of  the  reasonable  charges  recognized.  The  survey  must  de- 
termine the  collection  rates  among  different  classes  of  physicians 
for  required  coinsurance  amounts  and  for  charges  in  excess  of  the 
reasonable  charge  on  unassigned  claims.  The  Secretary  shall  report 
to  Congress  no  later  than  July  1,  1989. 

(5)  Requires  the  Physician  Pa)mient  Review  Commission  to  study 
geographic  variations  in  reasonable  or  prevailing  charges  under 
Part  B.  The  Commission  shall  report  to  Congress  on  the  results  of 
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the  study  by  March  1,  1988.  The  report  shall  include  recommenda- 
tions for  reducing  geographic  variations  in  such  charges  after  ad- 
justments for  differences  in  the  cost  of  practice  and  in  the  cost  of 
living. 

Section  4092. — No  provision. 

(d)  Study  of  Payment  for  Chemotherapy  in  Physicians'  Offices. — 
Section  9270.— No  provision. 

Section  4 ^<^'^.— Requires  the  Secretary  to  conduct  a  study  of  ways 
of  modifying  pa3anents  under  Part  B  of  chemotherapy  provided  to 
cancer  patients  in  physicians'  offices.  The  study  is  to  be  performed 
in  consultation  with  physicians  and  other  health  care  providers 
who  are  experts  in  cancer  therapies,  and  in  consultation  with  in- 
surers who  have  experience  with  these  payment  issues.  The  Secre- 
tary shall  report  to  Congress  no  later  than  April  1,  1989. 

(e)  Study  of  Prevailing  Charges  for  Anesthesia  Services. — No  pro- 
vision. 

Effective  date. — 

Section  92 70. --Enactment. 

Section  4  ^<^^.— Enactment. 

Senate  amendment 

(a)  Report  on  Variations  in  Classifications  of  Procedures  and  Uni- 
form Definitions  of  Procedures. — No  provision. 

(b)  Expansion  of  Relative  Value  Study. — No  provision. 

(c)  Other  Physician  Payment  Studies. — No  provision. 

(d)  Study  of  Payment  for  Chemotherapy  in  Physicians  *  Offices. — 
No  provision. 

(e)  Study  of  Prevailing  Charges  for  Anesthesia  Services. — Requires 
the  Secretary  to  conduct  a  study  of  variations  in  the  conversion 
factors  used  by  carriers  to  determine  the  prevailing  charge  for  an- 
esthesia services.  The  Secretary  shall  report  the  results  of  the 
study  and  make  recommendations  for  appropriate  adjustments  to 
the  converstion  factors  by  not  later  than  January  1,  1989. 

Effective  date. — Enactment. 

Conference  agreement 

(a)  Report  on  variations  in  classifications  of  procedures  and  uni- 
form definitions  of  procedures. — The  Conference  agreement  in- 
cludes the  House  provision. 

(b)  Expansion  of  relative  value  study. — The  conference  agreement 
includes  the  House  provision  with  an  amendment  that  adds  the  fol- 
lowing specialties  to  the  list  of  14  specialties  added  to  the  relative 
value  study:  dermatology,  and  physicians  who  specialize  is  osteo- 
pathic procedures. 

(c)  Other  physician  payment  studies. — The  conference  agreement 
includes  the  House  provision  with  an  amendment. 

(d)  Study  of  payment  for  chemotherapy  in  physicians*  offices. — 
The  conference  agreement  includes  the  House  provision. 

(e)  Study  of  prevailing  charges  for  anesthesia  services. — The  con- 
ference agreement  includes  the  Senate  amendment. 

26.  Extension  of  Reductions  Under  Sequester  Order  (Section  4014 
of  Senate  Amendment) 
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Present  law 

On  November  20,  1987,  the  President  issued  a  final  sequester 
order  pursuant  to  the  requirements  of  the  Balanced  Budget  and 
Emergency  Deficit  Control  Reaffirmation  Act  of  1987  (P.L.  100- 
119).  Under  the  terms  of  the  sequester  order,  Medicare  benefit  pay- 
ments for  services  rendered  on  or  after  November  21  and  before 
the  end  of  the  fiscal  year  are  reduced  by  2.324  percent,  to  yield  an 
aggregate  reduction  in  benefit  pajnnents  of  2  percent  over  the 
entire  fiscal  year. 

House  hill 

No  provision. 

Senate  amendment 

Provides  that  the  reductions  in  Medicare  payment  amounts  re- 
quired by  the  final  sequester  order  shall  continue  to  be  effective  for 
all  services  through  December  31,  1987.  For  physician,  durable 
medical  equipment  and  other  nonphysician  services  reimbursed 
under  Part  B  on  a  reasonable  charge  basis,  the  reduction  cunount 
shall  continue  to  be  effective  through  January  15,  1988. 

Effective  date. — Enactment. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  Eimendment  with 
modification  that  extends  the  reductions  in  benefit  pa5rments  under 
the  sequester  order  for  all  services  covered  under  Medicare  Part  B 
provided  through  March  31,  1988. 

27.  Miscellaneous  and  Technical  Provisions  (Sections  9271  and 
4009,  4010,  4012,  4013,  4022,  4072,  4075,  4083,  4084,  and  4086;  Sec- 
tions 4011(b),  4021  (e),  (f),  (g),  (i),  and  (k),  4084,  4088,  and  4090  of 
Senate  Amendment) 

Present  law 

(a)  Prompt  Submittal  of  Data  by  Secretary, — The  Secretary  has 
developed  a  national  Part  B  data  base  known  as  the  Part  B  Medi- 
care Aiinual  Data  System  (BMAD). 

(b)  Capacity  to  Set  Geographic  Payment  Limits, — The  Secretary  is 
required  to  conduct  a  study  and  report  to  Congress  on  the  develop- 
ment of  a  relative  value  scale  for  physician  services  by  no  later 
than  July  1,  1989.  As  part  of  this  activity,  the  Secretary  is  required 
to  develop  and  assess  an  appropriate  index  for  adjusting  payments 
to  reflect  justifiable  differences  in  the  cost  of  practice  and  across 
geographic  su-eas. 

(c)  Revision  of  Appointment  Process  for  the  Physician  Payment 
Review  Commission. — The  Director  of  the  Office  of  Technology  As- 
sessment (OTA)  makes  appointments  to  the  Physician  Payment 
Review  Commission.  The  Commission  is  composed  of  individuals 
with  expertise  in  the  provision  and  financing  of  physician  services. 
The  Director  must  seek  nominations  from  a  wide  range  of  groups 
including  national  organizations  representing  physicians,  consum- 
ers, the  elderly,  medical  schools,  hospitals,  and  health  benefits  pro- 
grams. 
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(d)  Technical  Changes  in  Application  of  Maximum  Allowable 
Actual  Charge  (MAACX— 

(1)  OBRA  established  limits  known  as  MAACs  on  the  actual 
charges  that  non-p£ui;icipating  physicians  can  bill  patients.  The 
MAAC  limits  are  applied  to  the  average  charge  a  physician  may 
bill  for  a  particular  service  during  a  fee  screen  year.  That  is,  indi- 
vidual charges  may  exceed  the  MAAC  so  long  as  the  average  over 
the  period  does  not  exceed  the  MAAC. 

(2)  MAAC  limits  are  determined  separately  for  each  non-partici- 
pating physician  bv  reference  to  the  physician's  actual  charges  sub- 
mitted during  the  base  period  of  April  1  through  June  30,  1984.  If  a 
physician  had  no  charges  for  a  particular  service  during  the  base 
period,  the  physician's  MAAC  for  the  service  is  set  at  the  50th  per- 
centile of  the  customary  charges  of  other  non-participating  physi- 
cians in  the  carrier  locality. 

(3)  MAAC  limits  are  determined  by  reference  to  charges  submit- 
ted during  the  April  1  through  June  30,  1984  based  period. 

(4)  MAAC  limits  are  determined  separately  for  each  nonpartici- 
pating  physician. 

(e)  Clarification  of  Penalties  for  Unassigned  Laboratory  Serv- 
ices.— DEFRA  established  fee  schedules  for  reimbursement  of  labo- 
ratory services.  Services  performed  by  independent  laboratories  are 
required  to  be  billed  on  an  assigned  basis.  COBRA  required  that 
laboratory  services  performed  in  physician's  office  are  required  to 
be  billed  on  an  assigned  basis.  No  penalties  were  specified  for  in- 
stances of  billing  for  these  services  on  an  imassigned  basis. 

(ft  Moratorium  on  Laboratory  Payment  Demonstrations. — The 
Secretary  is  prohibited  from  conducting  any  demonstration  project 
of  competitive  bidding  for  the  payment  of  clinical  laboratory  serv- 
ices before  January  1,  1988. 

(g)  Applying  Prompt-Pay  Interest  Requirement  for  Rehabilitation 
Facilities. — Interest  payments  must  be  made  by  intermediaries  to 
hospitals,  nursing  homes,  home  health  agencies  and  hospices  and 
by  carriers  to  Part  B  physicians  and  providers  when  clean  claims 
are  not  paid  within  certain  time  limits.  Interest  payments  are  not 
required  when  Part  B  providers  are  paid  by  intermediaries. 

(h)  Treatment  of  Certain  Comprehensive  Outpatient  Rehabilita- 
tion Facilities. — Comprehensive  outpatient  rehabilitation  facilities 
(CORFs)  provide  physical  therapy,  occupational  therapy,  and 
speech  pathology  services  on  on  outpatient  basis.  The  Secretary  has 
required  by  regulation  that  all  services  be  provided  at  a  single  loca- 
tion. 

(i)  Elimination  of  1975  Floor  for  Prevailing  Physician  Charges. — 
Increases  in  the  prevailing  charges  for  physician  service  are  limit- 
ed by  application  of  an  economic  index.  If  application  of  this  index 
results  in  a  prevailing  charge  lower  than  applied  during  the  year 
ending  June  30,  1975,  the  prevailing  charge  is  increased  to  the 
level  that  existed  during  the  year  ending  June  30,  1975. 

(j)  Payment  for  Certified  Registered  Nurse  Anesthetists 
(CRNAsX — OBRA  authorized  direct  reimbursement  for  the  services 
of  CRNAs  beginning  January  1,  1989.  The  Secretary  is  required  to 
develop  a  fee  schedule  for  these  services  based  on  audited  hospital 
cost  reports  for  cost  reporting  periods  ending  in  fiscal  year  1985. 
Payment  for  the  services  of  a  CRNA  may  be  made  to  the  CRNA,  or 


645 


to  a  hospital,  physician,  or  group  practice  that  employs  the  CRN  A 
or  has  a  contractual  relationship  that  provides  that  such  entities 
may  receive  reimbursement  for  the  CRNA's  services. 

(kj  Clarification  of  Coverage  of  Drugs  Used  in  Immunosuppressive 
Therapy. — Outpatient  immunosuppressive  drugs  provided  to  a 
transplant  patient  within  one  year  of  a  Medicare  covered  trans- 
plant procedure  are  a  covered  benefit  under  Part  B. 

(I)  Revision  of  Part  B  Hearings. — Beneficiaries  dissatisfied  with  a 
carrier's  disposition  of  a  Part  B  claim  are  entitled  to  review  by  the 
carrier.  If  the  amount  in  dispute  is  in  excess  of  $100,  then  the  bene- 
ficiary has  a  right  to  a  fair  hearing  by  the  carrier.  The  beneficiary 
has  a  right  to  a  hearing  before  an  administrative  law  judge  if  the 
amount  if  $500  or  more,  or  to  judicial  review  if  the  amount  in  dis- 
pute is  $1,000  or  more.  National  coverage  determinations  are  sub- 
ject to  judicial  review  but  not  to  review  by  an  administrative  law 
judge. 

(1)  Judicial  review  may  not  find  national  coverage  determina- 
tions to  be  unlawful  or  to  set  them  aside  on  the  grounds  that  they 
were  not  published  in  accordance  with  Chapter  5,  title  5  of  the 
United  States  Code  or  with  the  public  notice  and  comment  require- 
ments of  the  Social  Security  Act.  Chapter  5,  title  5  of  the  United 
States  Code  includes  the  Freedom  of  Information  Act. 

(2)  At  present,  parties  must  exhaust  all  administrative  review 
procedures  before  a  court  will  accept  jurisdiction. 

(3)  Carriers  must  establish  and  maintain  procedures  for  conduct- 
ing reviews  and  fair  hearings  of  beneficiary  appeals  when  requests 
for  paynient  are  denied  or  are  not  acted  on  promptly,  or  when  the 
amount  in  dispute  is  at  least  $100  but  not  more  than  $500. 

(m)  Treatment  of  Employees  of  Physician  Payment  Review  Com- 
mission as  Congressional  Employees. — The  Physican  Pa)rment 
Review  Commission  was  established  by  Congress  to  provide  analy- 
sis and  recommendations  regarding  Medicare  physician  pa5mients 
policies. 

(n)  Change  in  Reporting  Date  for  Physician  Payment  Review  Com- 
mission.— The  Physician  Payment  Review  Commission  is  required 
to  submit  its  recommendations  regarding  payments  for  physician 
services  annually  to  Congress  by  March  1  of  each  year. 

(o)  Delay  in  Establishing  a  Physician  Identifier  System. — COBRA 
required  the  Secretary  to  establish  and  implement  a  system  of 
unique  identifiers  for  physicians  providing  services  under  Medicare 
not  later  than  July  1,  1987. 

(p)  Assistants  at  Cataract  Surgery. — COBRA  denied  Medicare 
payments  for  assistants  at  surgery  in  a  cataract  operation  unless 
prior  approval  was  obtained  from  an  appropriate  peer  review  orga- 
nization or  carrier.  The  PRO  can  approve  an  assistant  only  if  war- 
ranted by  the  medical  condition  of  the  patient.  The  provision  was 
effective  April  1,  1986.  The  Tax  Reform  Act  of  1986  allowed  pay- 
ment through  December  31,  1986  if  the  use  of  an  assistant  was  ap- 
proved after  surgery.  PRO  pre-surgery  review  became  effective 
March  1,  1987. 

COBRA  authorized  the  Secretary  to  impose  sanctions  for  physi- 
cians who  knowingly  and  willfully  billed  the  beneficiary  for  serv- 
ices for  which  payment  could  not  be  made. 
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(a)  Utilization  Screens  for  Physician  Services  Provided  to  Patients 
in  tiehahilitation  Hospitals. — Carriers  are  required  to  institute  uti- 
lization safeguards  to  assure  that  payments  are  made  for  covered 
services  that  are  medically  necessary.  Carriers  use  utilization 
screens  to  check  for  possible  overutilization  of  services.  If  services 
are  provided  in  excess  of  that  level,  the  csise  is  targeted  for  further 
review.  The  screen  for  physician  visits  to  inpatients  does  not  distin- 
guish between  visits  to  patients  in  acute  care  settings  and  those  in 
rehabilitation  settings. 

(r)  Collection  of  Past  Due  Amounts  Owed  by  Physicans  Who 
Breached  Contracts  Under  National  Health  Service  Corps  Scholar- 
ship Program. — The  National  Health  Service  Corps  provides  schol- 
arship funds  for  health  professions  training  in  exchange  for  a 
promise  to  service  in  a  health  manpjower  shortage  area  for  a  speci- 
fied period  of  time  (one  year  of  service  for  each  year  of  scholarship 
assistance  received).  If  the  physician  breaches  this  agreement,  the 
scholarship,  plus  a  penalty,  must  be  repaid. 

(s)  Conforming  Amendment  to  Reporting  Hospital  Outpatient  In- 
formation.— The  Medicare-Medicaid  Anti-Fraud  and  Abxise  Amend- 
ments of  1977  (P.L.  95-142)  required  the  Secretary  to  establish 
within  one  year  of  enactment  uniform  reporting  requirements  for 
inpatient  hospitals  and  other  providers.  The  Social  Security 
Amendments  of  1983  required  the  Secretary  to  maintain,  at  least 
until  September  30,  1988,  a  system  for  the  reporting  of  cost  infor- 
mation by  PPS  hospitals,  including  information  on  outpatient  serv- 
ices. 

(t)  Technical  Amendments. — No  provision. 
House  hill 

(a)  Prompt  Submittal  of  Data  by  Secretary. — 

Section  9271. — Requires  the  Secretary  each  year  beginning  in 
1988  to  provide  national  data  on  Part  B  services  (BMAD  system 
data  files)  to  the  Physician  Payment  Review  Commission  (PPRC), 
CBO,  and  CRS  by  October  1  of  the  following  year.  To  insure  data 
availability  on  a  timely  basis,  the  Secretary  must  require  that  car- 
riers submit  data  for  each  year  to  the  Department  not  later  than 
July  1  of  the  following  year.  The  Secretary  is  required  to  consult 
annually  with  the  PPRC,  CBO  and  CRS  to  establish  and  revise 
BMAD  reporting  standards.  The  Secretary  is  required  to  provide 
PPRC,  CBO  and  CRS  with  such  other  data  as  may  be  reasonably 
requested.  The  Secretary  shall  develop,  in  consultation  with  the 
PPRC,  CBO  and  CRS,  a  system  for  providing  these  entities  on  a 
quarterly  basis  with  summary  data  on  aggregate  expenditures  by 
ty^  of  service  and  provider.  Such  quarterly  data  shall  be  provided 
not  later  than  90  days  after  the  end  of  each  quarter  beginning  with 
the  calendar  quarter  ending  March  31,  1989. 

Section  4083. — No  provision. 

Effective  date. — Enactment. 

(b)  Capacity  to  Set  Geographic  Payment  Limits. — 

Section  9271. — Requires  the  Secretary  to  develop  the  capacity  to 
implement  geographic  limits  on  charges  and  payments  based  on 
statewide,  regional  or  national  averages  (or  percentile  in  a  distribu- 
tion) of  prevailing  charges  or  payment  amounts.  The  limits  shsdl 
take  into  account  differences  in  costs  of  practice  and  cost  of  living. 
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Section  4083. — No  provision. 
Effective  date. — Enactment. 

(c)  Revision  of  Appointment  Process  for  the  Physician  Payment 
Review  Commission. — 

Section  9271. — Provides  that  the  Commission  shall  be  composed 
of  individuals  with  national  recognition  for  their  expertise  in 
health  economics,  physiciam  reimbursement,  medical  practice  and 
other  related  fields.  Repeals  the  requirement  that  the  Director  of 
OTA  seek  nominations. 

Section  4083. — No  provision. 

Effective  date. — Applies  to  appointments  made  after  enactment. 

(d)  Technical  Changes  in  Application  of  Maximum  Allowable 
Actual  Charge  (MAACX— 

(1)  Section  9271.— Frowides  that  the  MAAC  limits  apply  to  the 
actual  charge  for  each  service.  Provides  for  sanctions  against  physi- 
ci£ais  who  repeatedly  violate  the  MAAC  limit. 

Section  4009. — Similar  provision  except  that  sanctions  may  be 
imposed  for  a  single  violation  of  the  MAAC  limit. 

(2)  Section  9271. — Provides  that  a  physician  without  a  Medicare 
charge  for  a  service  during  the  base  period  who  can  show  that  he 
had  actual  charges  for  that  service  prior  to  June  30,  1984  for  either 
Medicare  or  non-Medicare  patients  will  have  his  1988  MAAC  limits 
computed  based  on  his  actual  charges  for  the  procedure. 

Section  4009. — Similar  provision  except  that  a  physician  without 
a  Medicare  charge  for  a  service  during  the  base  period  must  show 
that  he  had  charges  for  that  service  in  the  12  month  period  ending 
March  31,  1984.  The  1988  MAAC  is  then  based  on  the  actual 
charges  during  such  12  month  period. 

(3)  Section  9271.— No  provision. 

Section  4009. — Provides  that  for  services  furnished  on  or  after 
January  1,  1989,  the  MAAC  for  nonparticipating  physicians  is  com- 
puted using  a  base  period  of  the  twelve  months  ending  June  30, 
1986. 

(4)  No  provision. 
Effective  dates. — 

Section  9271. — (1)  applies  to  charges  imposed  for  services  provid- 
ed on  or  after  January  1,  1988.  (2)  applies  on  enactment.  (3)  applies 
to  charges  imposed  for  services  furnished  on  or  after  January  1, 
1989. 

Section  4009. — (1)  applies  to  charges  imposed  for  services  provid- 
ed on  or  after  January  1,  1988.  (2)  applies  on  enactment.  (3)  applies 
to  charges  imposed  for  services  furnished  on  or  after  January  1, 
1989. 

(ej  Clarification  of  Penalties  for  Unassigned  Laboratory  Serv- 
ices.— 

Section  9271. — Authorizes  the  Secretary  to  impose  sanctions, 
either  in  the  form  of  civil  money  penalties  or  exclusion  from  the 
program  for  up  to  five  years,  on  laboratories  and  physicians  who 
knowingly,  willfully  and  repeatedly  submit  claims  to  a  patient  on 
an  unassigned  basis. 

Section  4084- — Similar  provision  except  that  sanctions  may  be 
imposed  for  a  single  instance  of  billing  patients  on  an  unassigned 
basis. 

Effective  dates. — 
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Section  9271  applies  to  services  performed  on  or  after  January  1, 
1988. 

Section  408 j  applies  on  enactment. 

(f)  Moratorium  on  Laboratory  Payment  Demonstrations. — 
section  9271. — Extends  the  prohibition  for  a  period  of  one  year, 

until  January  1,  1989. 
Section  i083. — No  provision. 
Effective  date. — Enactment. 

(g)  Applying  Prompt-Pay  Interest  Requirement  for  Rehabilitation 
Facilities. — 

Section  9271. — Requires  interest  payments  to  all  providers  reim- 
bursed by  intermediaries  for  clean  claims  not  paid  within  certain 
time  limits. 

Section  4083. — No  provision. 

Effective  date. — Applies  to  claims  received  on  or  after  enactment. 

(h)  Treatment  of  Certain  Comprehensive  Outpatient  Rehabilita- 
tion Facilities. — 

Section  ^^7i.— Provides  that  the  Secretary  may  not  require  that 
CORFs  certified  on  or  before  July  1,  1987  limit  services  to  a  single 
location  so  long  as  such  services  are  delivered  as  an  integrated  part 
of  a  rehabilitation  plan. 

Requires  the  Secretary  to  monitor  the  provision  of  CX)RF  services 
at  multiple  sites  and  to  report  to  Congress  not  later  than  January 
1,  1989  on  the  quality  of  off-site  services  provided  and  on  whether 
the  exception  to  the  single  site  rule  for  CORFs  certified  prior  to 
July  1,  1987  should  be  extended  to  CORFs  certified  after  that  date. 

Section  4083. — No  provision. 

Effective  date. — Enactment. 

(i)  Elimination  of  1975  Floor  for  Prevailing  Physician  Charges. — 
Section  9271. — No  provision. 

Section  4010. — Provides  that  the  1975  floor  on  prevailing  charges 
is  eliminated. 

Effective  date. — Applies  to  payments  for  services  rendered  on  or 
after  January  1,  1988. 

(j)  Payment  for  Certified  Registered  Nurse  Anesthetists 
(CRNAs).— 

Section  9271. — No  provision. 

Section  4012. — Provides  that  in  setting  the  fee  schedule  for 
CRNAs,  the  Secretary  shall  use  hospital  cost  reports  for  reporting 
periods  beginning  in  fiscal  year  1985.  Also  provides  that  the  Secre- 
tary may  use  other  data  as  necessary. 

Effective  date. — Enactment. 

(k)  Clarification  of  Coverage  of  Drugs  Used  in  Immunosuppressive 
Therapy. — 
Section  9271. — No  provision. 

Section  4022. — Provides  that  coverage  for  outpatient  immunosup- 
pressive drugs  under  Part  B  includes  all  prescription  drugs  used  in 
immunosuppressive  therapy. 

Effective  date.— For  drugs  dispensed  on  or  after  enactment. 

(I)  Revision  of  Part  B  Hearings. — 

Section  9271. — No  provision. 

Section  4072.— 

(1)  Provides  that  judicial  review  of  national  coverage  determina- 
tions may  not  find  the  determinations  unlawful  or  set  them  aside 
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on  the  grounds  that  they  were  not  published  in  accordance  with 
the  requirements  of  the  Administrative  Procedures  Act  and  the 
Social  Security  Act.  This  exemption  does  not  include  the  Freedom 
of  Information  Act. 

(2)  Provides  for  expedited  review  of  cases  by  an  administrative 
law  judge  if  the  moving  party  alleges  that  there  are  no  material 
issues  of  fact  in  dispute. 

(3)  Requires  the  Secretary  to  establish  carrier  performance  stand- 
ards for  reviews  and  hearings.  The  carriers  are  expected  to  com- 
plete reviews  within  45  days  in  95  percent  of  such  requests.  Carri- 
ers are  expected  to  make  a  final  determination  in  90  percent  of  fair 
hearings  within  120  days  of  such  requests. 

Effective  dates. — (1)  applies  on  enactment.  (2)  applies  to  requests 
for  hearings  filed  after  the  end  of  the  60  day  period  beginning  on 
enactment.  (3)  applies  to  evaluations  of  carriers'  performance 
under  contracts  entered  into  or  renewed  on  or  after  January  1, 
1988. 

(m)  Treatment  of  Employees  of  Physician  Payment  Review  Com- 
mission as  Congressional  Employees. — 
Section  9271. — No  provision. 

Section  ^07 5. — Provides  that  for  purposes  of  pay  (other  than  pay 
for  members  of  the  (Commission)  and  employment  benefits,  rights, 
and  privileges,  all  personnel  of  the  Commission  shall  be  treated  as 
if  they  were  employees  of  the  United  States  Senate. 

Effective  date. — Enactment. 

(n)  Change  in  Reporting  Date  for  Physician  Payment  Review  Com- 
mission.— No  provision. 
(o)  Delay  in  Establishing  a  Physician  Identifier  System.— 
Section  9271. — No  provision. 

Section  4083. — Changes  the  date  by  which  the  physician  identifi- 
er system  is  required  to  be  implemented  to  October  1,  1988. 

Effective  dates. — Enactment. 

(p)  Assistants  at  Cataract  Surgery. — No  provision. 

(q)  Utilization  Screens  for  Physician  Services  Provided  to  Patients 
in  Rehabilitation  Hospitals. — No  provision. 

(rj  Collection  of  Past  Due  Amounts  Owed  by  Physicians  Who 
Breached  Contracts  Under  National  Health  Service  Corps  Scholar- 
ship Program. — No  provision. 

(s)  Conforming  Amendment  to  Reporting  Hospital  Outpatient  In- 
formation.— Specifies  that  the  existing  reporting  system  is  applica- 
ble only  for  cost  reporting  periods  beginning  prior  to  October  1, 
1988,  and  establishes  new  specific  reporting  requirements  for  fiscal 
intermediaries  and  hospitals.  Specifies  that  the  information  report- 
ed is  to  include  outpatient  visits,  expenses,  and  revenue. 

Annual  reporting  by  each  hospital. — Requires  each  hospital  to 
submit  information  on  outpatient  services  to  the  fiscal  interme- 
diary within  90  days  after  the  end  of  the  hospital's  cost  reporting 
period. 

Effective  date. — Applies  to  hospital  cost  reporting  periods  begin- 
ning on  or  after  October  1,  1988. 
(t)  Technical  Amendments. — 

Section  9271. — Makes  miscellaneous  and  technical  amendments, 
including  (1)  allowing  hospital  to  bill  for  clinical  laboratory  tests 
performed  by  other  entities  under  certain  arrangements,  (2)  provid- 
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ing  that  the  maximum  allowable  actuad  charges  of  physicians  who 
are  nonparticipating  but  who  had  participated  during  any  period 
on  or  after  January  1,  1987  are  computed  as  if  the  physicigin  had 
been  a  non-participating  physician  for  all  periods  after  January  1, 
1987,  (3)  providing  that  until  the  new  Endstage  Renal  Disease  net- 
work organizations  established  under  OBRA  are  created,  pajrments 
to  existing  network  organization  will  be  distributed  according  to 
the  guidelines  for  distribution  of  pajrments  in  fiscal  year  1986,  (4) 
providing  that  incentive  payments  may  be  made  to  carriers  if  they 
increase  the  proportion  of  total  payments  that  are  rendered  by  par- 
ticipating physicians,  and  (5)  providing  that  date  by  which  the  Sec- 
retary must  report  to  Congress  on  a  study  to  develop  a  strategy  for 
quality  assurance  is  changed  from  October  21,  1989  to  January  1, 
1990. 

Section  4^^^.— -Identical  provisions  except  that  items  (1),  (4),  and 
(5)  above  are  not  included. 
Effective  dates. — 
Section  Enactment. 
Section  4086. — Enactment. 

Senate  Amendment 

(a)  Prompt  Submittal  of  Data  by  Secretary. — 

(b)  Capacity  to  Set  Geographic  Payment  Limits. — No  provision. 

(c)  Revision  of  Appointment  Process  for  the  Physician  Payment 
Review  Commission. — No  provision. 

(d)  Technical  Changes  in  Application  of  Maximum  Allowable 
Actual  Charge  (MAAC).— 

(1)  No  provision. 

(2)  Provides  that  a  physician  without  a  Medicare  charge  for  a 
service  during  the  base  period  who  can  show  that  he  had  actual 
charges  for  that  service  during  any  calendar  quarter  during  the  12 
month  period  ending  March  31,  1984  for  either  Medicare  or  non- 
Medicare  patients  will  have  his  1988  MAAC  limits  computed  based 
on  his  actual  charges  for  the  procedure  during  the  most  recent  cal- 
endar quarter  during  such  12  month  period  for  which  he  had 
actual  charges. 

(1)  No  provision. 

(4)  Provides  that  uniform  MAACs  may  be  applied  to  group  prac- 
tices. In  order  to  qualify  for  a  group  MAAC,  the  charges  of  physi- 
cians in  a  multi-specialty  group  must  be  uniform  within  specialty 
but  may  vary  between  specialties.  In  the  case  of  hospital  depart- 
mental practice  plans,  each  department  is  treated  separately. 

Effective  tfate.— April  1,  1988. 

(e)  Clarification  of  Penalties  for  Unassigned  Laboratory  Serv- 
ices.— No  provision. 

(P  Moratorium  on  Laboratory  Payment  Demonstrations. — Extends 
the  prohibition  of  any  competitive  bidding  demonstration  project 
for  a  period  of  two  years,  until  January  1,  1990.  The  Secretary  may 
contract  for  the  design  and  selections  of  sites  for  such  demonstra- 
tion projects. 

Effective  date. — Enactment. 

(g)  Applying  Prompt-Pay  Interest  Requirement  for  Rehabilitation 
Facilities. — Adds  comprehensive  outpatient  rehabilitation  facilities 
and  rehabilitation  agencies  to  the  list  of  providers  eligible  to  re- 
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ceive  prompt-pay  interest  for  clean  claims  not  paid  within  certain 
time  limits.  The  Secretary  is  required  to  provide  for  amendments 
to  contracts  with  intermediaries  in  order  to  implement  the  provi- 
sion. This  provision  also  states  that  for  the  purposes  of  the  Bal- 
anced Budget  and  Emergency  Deficit  Control  Act  of  1987,  this  sec- 
tion is  a  necessary  (but  secondary)  result  of  a  significant  policy 
change. 

Effective  date, — Applies  to  claims  received  on  or  after  enactment. 

(h)  Treatment  of  Certain  Comprehensive  Outpatient  Rehabilita- 
tion Facilities. — Provides  that  there  shall  be  no  requirement  that 
CORFs  provide  physical  therapy,  occupational  therapy  or  speech 
therapy  at  any  fixed  location  so  long  as  such  services  are  delivered 
as  an  intergrated  part  of  a  rehabilitation  plan  and  payments  are 
not  otherwise  made  under  Medicare. 

Effective  date. — Enactment. 

a)  Elimination  of  1975  Floor  for  Prevailing  Physician  Charges.— 
No  provision. 

(j)  Payment  for  Certified  Registered  Nurse  Anesthetists  (CRNAs. — 
Provides  that  in  setting  the  fee  schedule  for  CRNAs,  the  Secretary 
shall  use  hospital  cost  reports  for  reporting  periods  ending  in  fiscal 
year  1985,  and  such  other  data  as  the  Secretary  determines.  This 
provision  also  adds  ambulatory  surgical  centers  to  the  list  of  enti- 
ties that  may  bill  and  be  reimbursed  for  the  services  of  CRNA's 
when  the  CRNA  is  either  employed  by  or  has  a  contractual  ar- 
rangement with  the  entity. 

Effective  date. — Applies  as  if  included  in  the  amendment  in 
OBRA  of  1986. 

(k)  Clarification  of  Coverage  of  Drugs  Used  in  Immunosuppressive 
Therapy. — No  provision. 

(V  Revision  of  Part  B  Hearings. — No  provision. 

(m)  Treatment  of  Employees  of  Physician  Payment  Review  Com- 
mission as  Congressional  Employees. — No  provision. 

(n)  Change  in  Reporting  Date  for  Physician  Payment  Review  Com- 
mission.— Changes  the  reporting  date  to  May  1  each  year. 

Effective  date. — Applies  to  report  for  years  after  1987. 

(o)  Delay  in  Establishing  a  Physician  Identifier  System. — No  pro- 
vision. 

(p)  Assistants  at  Cataract  Surgery.(l)  Date  for  Applying  Civil  Pen- 
alties for  Improper  Use  of  Assistants  in  Performing  Cataract  Sur- 
gery.— Specifies  that  civil  penalties  will  not  apply  to  cases  for  bill- 
ing for  an  assistant  at  surgery  for  surgeries  performed  prior  to 
March  1,  1987. 

(2)  Assistants  at  Cataract  Surgery. — Permits  the  PRO,  with  the 
concurrence  of  the  appropriate  carrier,  to  approve  an  assistant  at 
cataract  surgery  if  it  has  determined  that  use  of  an  assistant  is 
necessary  to  perform  a  surgical  technique  of  established  economic 
benefit  (taking  into  account  the  cost  of  the  assistant)  that  elimi- 
nates the  need  for  an  anesthesiologist  or  nurse  anesthetist. 

Effective  date. — Effective  as  if  included  in  COBRA,  (b)  Applies 
with  respect  to  services  furnished  on  or  after  the  date  of  enact- 
ment. 

(q)  Utilization  Screens  for  Physician  Services  Provided  to  Patients 
in  Rehabilitation  Hospitals. — Requires  the  Secretary  to  establish 
(in  consultation  with  physician  groups  including  those  representing 
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rehabilitative  medicine)  a  separate  utilization  screen  for  physician 
visits  to  patients  in  rehabilitative  hospitals  and  units  and  patients 
in  long-term  care  hospitals  receiving  rehabilitative  services. 

Requires  the  Secretary  to  take  appropriate  steps  to  implement 
the  utilization  screen  within  12  months  of  enactment. 

Effective  date. — Enactment. 

(r)  Collection  of  Past  Due  Amounts  Owed  by  Physicians  who 
Breached  Contracts  Under  National  Health  Service  Corps  Scholar- 
ship Programs. — 

(V  Agreements. — (i)  Adds  a  new  Section  1891  to  the  Social  Securi- 
ty Act:  "Offset  of  Pa)nnents  of  Physicians  to  Collect  Past-Due  Obli- 
gations Arising  From  Breach  of  Scholarship  Obligations."  The  Sec- 
tion requires  the  Secretary  to  enter  into  an  agreement  with  any 
physician  who,  by  reason  of  a  breach  of  contract  with  the  National 
Health  Service  Corps  Scholarship  Program,  owes  a  past-due  obliga- 
tion to  the  U.S.  unless  that  physicians  has  entered  into  a  new  con- 
tract pursuant  to  P.L.  100-177  to  fulfill  his  original  contract  obliga- 
tion. 

(ii)  Requires  the  agreement  to  provide  that: 

(A)  Deduction  are  to  be  made  from  funounts  otherwise  pay- 
able to  the  physician  under  Medicare  and  Medicaid,  in  accord- 
ance with  a  schedule  agreed  to  by  the  Secretary  and  the  physi- 
cian, until  the  past-due  obligation  (and  accrued  interest)  have 
been  repaid; 

(B)  Payment  under  Medicare  to  these  physicians  can  only  be 
made  on  an  assignment-related  basis;  and 

(C)  If  the  physician  does  not  provide  a  sufficient  quantity  of 
Medicare  and  Medicaid  services  to  msdntain  the  collection  ac- 
cording to  the  agreement  formula  and  schedule,  or  if  the  physi- 
cian refuses  to  enter  into  an  agreement  or  breaches  any  provi- 
sion of  the  agreement,  the  Secretary  must  immediately  inform 
the  Attorney  General.  The  Attorney  CJeneral  is  required  to  im- 
mediately commence  an  action  to  recover  the  full  amount  of 
the  past  due  obligation.  The  Secretary  is  required  to  bar  the 
physician  from  Medicare  and  Medicaid  until  the  entire  past- 
due  obligation  has  been  repaid. 

(D)  Prohibits  the  Secretary  from  barring  a  physician  is  a  sole 
community  physician  or  sole  source  of  essential  specialized 
services  in  the  community. 

(2)  Past-Due  Obligation. — Specifies  that  a  past-due  obligation  is 
any  amount:  (A)  owed  by  a  physician  to  the  U.S.  by  reason  of  a 
breach  of  a  National  Health  Service  Corps  scholarship  contract, 
and  (B)  which  has  not  been  paid  by  the  deadline  established  by  the 
Secretay  and  has  not  been  cancelled,  waived,  or  suspended  by  the 
Secretary. 

(S)  Collection  Not  Exclusive. — Specifies  that  the  new  Section  1890 
does  not  preclude  the  U.S.  from  applying  other  provisions  of  law 
otherwise  applicable  to  the  collection  of  obligation  owed  to  the  U.S. 

(4)  Collection  From  Providers  and  Health  Maintenance  Organiza- 
tions.— (A)  Requires  the  Secretary  to  deduct  past-due  obligations 
from  pa3anents  to  a  provider,  health  maintenance  organization 
(HMO)  or  competitive  medical  plan  (CMP)  in  the  case  of  a  physi- 
cian who  owes  a  pastndue  obligation  and  is  an  employee  of  a  provid- 
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er  (which  has  an  agreement  with  Medicare)  or  of  an  HMO  or  CMP 
(with  a  contract  with  Medicare). 

(B)  Specifies  that  the  deduction  cannot  be  made  until  6  months 
after  the  Secretary  notifies  the  provider,  HMO  or  CMP  of  the 
amount  to  be  deducted  and  the  physicians  to  whom  the  deductions 
are  attributable. 

(C)  Specifies  that  such  deduction  relieves  the  physician  of  the  ob- 
ligation (to  the  extent  of  the  amount  collected)  to  the  U.S.  The  pro- 
vider, HMO  or  CMP  has  a  right  of  action  to  collect  from  the  physi- 
cians the  deducted  amount  (including  accumulated  interest). 

(D)  Specifies  that  no  deduction  shall  be  made  if,  within  6  months 
of  the  notice,  the  physician  pays  the  past-due  obligation  or  is  no 
longer  an  employee  of  the  provider,  HMO  or  CMP. 

(E)  Requires  the  Secretary  to  apply  these  requirements  in  the 
case  of  a  physician  who  is  a  member  of  a  group  practice  if  the 
group  practice  submits  bills  as  a  group. 

(5)  Notification  to  and  Agreement  With  State  Medicaid  Agen- 
cies.— Requires  the  Secretary  to  notify  each  Medicaid  agency  of  a 
physician  who  owes  a  past-due  obligation.  If  the  Physician  receives 
(or  is  employed  by  any  entity  which  receives)  Medicaid  pa3mients, 
the  Secretary  is  required  to  enter  into  an  agreement  with  each 
State  under  which  the  amounts  otherwise  payable  will  be  deducted 
as  provided  under  (1)  or  (4)  above.  Deductions  are  to  be  made  only 
from  the  Federal  share  of  Medicaid  payments.  Amounts  paid  to  the 
State  are  to  be  reduced  accordingly. 

(6)  Transfer  From  Trust  Funds. — Specifies  that  deducted  amounts 
are  to  be  transferred  from  the  appropriate  trust  fund  to  the  gener- 
al fund  of  the  Treasury  and  credited  as  payment  of  the  named  phy- 
sician's past-due  obligation. 

(7)  Medicaid  Amendment. — Requires  States  to  make  deductions 
as  specified  by  the  Secretary  under  (5)  above.  Deductions  are  to  be 
made  from  the  Federal  share  of  Medicaid  pa3anents  and  credited  as 
payment  of  the  named  physician's  past-due  obligation. 

(8)  PHS  Act  Amendment. — Amends  the  PHS  Act  to  provide  for 
collection  of  past-due  National  Health  Service  Corps  scholarship 
obligations  through  Medicare  and  Medicaid  payments. 

Effective  date.---(lh(6)  Enactment.  (7)  applies  to  calendar  quar- 
ters beginning  after  enactment,  except  that  delay  is  permitted 
where  State  legislation  required.  (8)  Enactment,  except  provision 
prohibiting  discharge  of  obligations  in  bankruptcy  applies  with  re- 
spect to  contracts  entered  into  after  the  date  of  enactment. 

(sj  Conforming  Amendment  to  Reporting  Hospital  Outpatient  In- 
formation— No  provision. 

(t)  Technical  Amendments. — No  provision. 

Conference  Agreement 

(a)  Prompt  submittal  of  data  by  Secretary. — The  conference  agree- 
ment includes  the  House  provision. 

(bj  Capacity  to  set  geographic  payment  limits. — The  conference 
agreement  includes  the  House  provision. 

(c)  Revision  of  appointment  process  for  the  Physician  Payment 
Review  Commission. — The  conference  agreement  includes  the 
House  provision  with  a  modification  to  require  a  mix  of  profession- 
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als  board  geographies  representation  and  balance  between  urban 
and  rural  representatives. 

(d)  Technical  changes  in  application  of  maximum  allowable 
actual  charge. — The  conference  agreement  includes  the  House  pro- 
vision contained  in  Section  9271(d). 

(e)  Clarification  of  penalties  for  unassigned  laboratory  services, — 
The  conference  agreement  includes  the  House  provision  contained 
in  Section  9271(e). 

(p  Moratorium  on  laboratory  demonstrations. — The  conference 
agreement  includes  the  House  provision. 

(g)  Applying  prompt-pay  interest  requirement  for  rehabilitation  fa- 
cilities.— The  conference  agreement  includes  the  Senate  amend- 
ment. 

(h)  Treatment  of  certain  comprehensive  outpatient  rehabilitation 
facilities. — The  conference  agreement  includes  the  Senate  amend- 
ment. 

(i)  Elimination  of  1975  floor  for  prevailing  physician  charges. — 
The  conferenc  agreement  includes  the  House  amendment. 

(j)  Payment  for  certified  registered  nurse  anesthetists. — The  con- 
ference agreement  includes  the  Senate  amendment. 

(k)  Clarification  of  coverage  of  drugs  used  in  immunosuppressive 
therapy. — The  conference  agreement  includes  the  House  provision. 

(I)  Revision  of  Part  B  hearings. — The  conference  agreement  in- 
cludes the  House  provision  with  amendments.  The  effective  date 
for  the  carrier  performance  standards  for  reviews  and  hearings  ap- 
plies to  evaluations  of  carrers*  performance  under  contracts  en- 
tered into  or  renewed  on  or  after  July  1,  1988.  The  General  Ac- 
counting Office  is  required  to  conduct  a  study  of  the  cost-effective- 
ness of  the  current  requirement  for  carrier  hearings  prior  to  a 
hearing  before  an  administrative  law  judge. 

(m)  Treatment  of  Employees  of  Physical  Payment  Review  Commis- 
sion as  Congressional  Employees. — The  conference  agreement  in- 
cludes the  House  provision  with  an  amendment  that  provides  for 
similar  treatment  for  employees  of  the  Prospective  Pajrment  As- 
sessment Commission. 

(n)  Change  in  reporting  date  for  Physician  Payment  Review  Com- 
mission.— The  conference  agreement  includes  the  Senate  amend- 
ment with  an  amendment  setting  the  reporting  date  to  March  31  of 
each  year. 

(o)  Delay  in  establishing  a  physician  identifier  system. — The  con- 
ference agreement  includes  the  House  provision. 

(p)  Assistants  at  cataract  surgery. — The  conference  agreement  in- 
cludes the  Senate  amendment  with  an  amendment  that  strikes  the 
provision  authorizing  PROs  to  approve  pajanent  in  certain  cases 
for  an  assistant  at  cataract  surgery  in  lieu  of  an  anesthesiologist  or 
nurse  anesthetist. 

(q)  Utilization  screens  for  physician  services  provided  to  patient  in 
rehabilitation  hospitals. — The  conference  agreement  includes  the 
Senate  amendment. 

(r)  Collection  of  past  due  amounts  owed  by  physicians  who 
breached  contracts  under  National  Health  Service  Corps  Scholar- 
ship program. — The  conference  agreement  includes  the  Senate 
amendment  with  an  amendment  striking  references  to  Medicaid. 
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(s)  Conforming  amendment  to  reporting  hospital  outpatient  infor- 
mation.— The  conference  agreement  includes  the  House  provision 
with  modifications.  The  existing  cost  reporting  system  is  preserved 
indefinitely.  The  outpatient  information  requirement  is  included  in 
the  two  State  demonstration  projects  mandated  under  the  hospital 
information  reporting  provisions  elsewhere  in  this  bill. 

(t)  Technical  amendments. — The  conference  agreement  includes 
the  House  provision. 

D.  PEER  REVIEW  ORGANIZATIONS 

1.  Contracts  and  Miscellaneous  PRO  Provisions  (Section  9281(a), 
Section  4053,  and  Section  4054  of  House  bill;  Sections  4041  (b),  (d), 
(e),  and  (k)  of  Senate  amendment) 

Present  law 

(a)  Contract  Periods. — The  Secretary  contracts  with  private  orga- 
nizations (which  then  become  peer  review  organizations)  for  the 
review  of  necessity,  appropriateness,  and  quality  of  health  care 
services  furnished  under  Medicare.  There  are  54  such  contracts. 

The  Secretary  was  required  to  enter  into  contracts  with  PROs  for 
an  initial  period  of  2  years,  renewable  every  2  years. 

(b)  Direct  Discussion  of  Payment  Denials  with  PROs. — PROs, 
after  identifying  a  shortcoming  in  the  provision  of  care,  may  take 
corrective  action,  including  education,  intensified  review,  alternate 
timing  of  review,  and  sanctions. 

(c)  Study  of  Effetiveness  of  Sending  Denial  Notices  to  Benefici- 
aries.— Peer  review  organizations  are  required  to  notify  promptly 
the  patient,  and  the  practitioner  or  provider,  when  it  makes  a  de- 
termination that  payment  should  be  denied  under  Medicare  for 
services  furnished  or  proposed  to  be  furnished.  This  notice  is  re- 
quired, even  if  the  patient  would  not  be  liable  to  pay  for  the  serv- 
ices. 

(d)  Contract  Requirements. — Each  of  the  54  contracts  between  the 
Secretary  and  the  PROs  must  contain  certain  similar  elements.  All 
of  the  contracts  must  specify  objectives  which  are  to  be  achieved 
during  the  contract  period.  These  contracts  must  also  define  the 
structure,  scope,  and  process  of  Medicare  review  performed  by  the 
PROs.  All  are  expected  to  comply  with  relevant  regulations  and 
manual  instructions. 

The  PRO  contracts,  however,  may  also  contain  certain  differ- 
ences. These  differences  may  include  different  objectives,  levels  of 
preadmission  review,  and  requirements  for  on-site  or  off-site 
review. 

(ej  Preference  in  Contracting  with  In-State  Organizations. — The 
PRO  contracts  in  10  areas  (Alaska,  Delaware,  District  of  Columbia, 
Guam/ American  Samoa,  Idaho,  Kentucky,  Maine,  Nebraska,  South 
Carolina,  and  Vermont)  are  currently  held  by  organizations  based 
outside  those  areas. 

(a)  Contract  Periods. — 

Section  9281(a). — Authorizes  the  Secretary  to  extend  existing 
PRO  contracts  for  up  to  6  months  and  to  provide  up  to  2  one-year 
extensions  of  the  contracts,  in  order  to  permit  the  Secretary  an 
adequate  time  to  complete  contract  renewal  negotiations  with 
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PROs  and  to  provide  for  a  staggered  period  of  contract  expiration 
dates. 

Sections  4053  and  4054 — No  provision. 

(b)  Direct  Discussion  of  Payment  Denials  With  PROs. — 

Section  4053. — Provides  that  a  PRO  payment  denial  determina- 
tion will  not  become  final  until  30  days  after  the  date  the  PRO  pro- 
vides the  physician  or  provider  with  reasonable  notice  of  the  pro- 
posed determination  (including  a  specification  of  the  criteria  under 
which  the  determination  is  proposed  to  be  made).  Requires  the 
PRO  to  provide  the  physician  or  provider  with  a  reasonable  and 
convenient  opportunity  during  the  30-day  period  to  discuss  the  pro- 
posed determination. 

(c)  Study  of  Effectiveness  of  Sending  Denial  Notices  to  Benefici- 
aries.— 

Section  9281(a). — No  provision. 

Section  4054. — Requires  the  Secretary  to  conduct  a  study  of  the 
education  effectiveness  of  PROs  providing  Medicare  beneficiaries 
with  pajonent  denial  notices  in  the  instances  when  beneficiaries 
are  not  liable  for  paying  for  the  provided  services. 

Requires  the  Secretary  to  report  to  the  Congress  on  the  results  of 
the  study  by  2  years  after  the  date  of  the  enactment  of  this  Act. 

(d)  Contract  Requirements. — (1)  Publication  and  Report  Require- 
ments.— [See  Part  A  and  B  provision,  "Publication  of  Policies"] 

(2)  Contractual  Modifications. — No  provision. 

(e)  Preference  in  Contracting  with  In-State  Organizations. — (1)  Ad- 
ditional Consideration. — No  provision. 

(2)  Renewals. — No  provision. 
Effective  date. — 

Section  9281 (a). — Applies  to  renewals  occurring  on  or  after  the 
date  of  the  enactment  of  this  Act. 

Section  4053. — Applies  to  determinations  made  on  or  after  the 
first  day  of  the  first  month  that  begins  more  than  30  days  after  the 
date  of  the  enactment  of  this  Act. 

Section  4054. — Applies  on  or  after  the  date  of  the  enactment  of 
this  Act. 

Senate  amendment 

(a)  Contract  Periods. — Provides  that  PRO  contracts  will  be  for  an 
initial  term  of  three  years,  renewable  on  a  triennial  basis  thereaf- 
ter. 

(b)  Direct  Discussion  of  Payment  Denials  with  PROs. — Prohibits 
a  PRO  from  notifying  the  patient,  fiscal  intermediary,  or  carrier — 
whenever  the  PRO  makes  a  determination  that  any  health  care 
services  or  items  furnished  or  to  be  furnished  to  a  patient  by  any 
practitioner  or  provider  are  disproved — until  the  PRO  has  (1)  made 
a  preliminary  notification  to  the  practitioner  or  provider  of  the  de- 
termination, and  (2)  provided  the  practitioner  or  provider  an  oppor- 
tunity for  discussion  and  review  of  the  determination. 

Provides  that  such  discussion  and  review  will  not  affect  the 
rights  of  a  practitioner  or  provider  to  a  formal  reconsideration  (in- 
cluding discussion,  and  where  amounts  in  question  exceed  specified 
thresholds,  hearing  and  judicial  review). 

(c)  Study  of  Effectiveness  of  Sending  Denial  Notices  to  Benefici- 
aries.— No  Provision. 
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(d)  Contract  Requirements. — 

(1)  Publication  and  Report  Requirements. — Requires  the  Secre- 
tary to  publish  in  the  Federal  Register  any  new  policy  or  procedure 
adopted  by  the  Secretary  that  affects  the  performance  of  contract 
obligations  by  45  days  before  the  date  on  which  the  policy  or  proce- 
dure is  to  take  effect. 

Requires  the  Secretary  to  publish  in  the  Federal  Register  the 
general  criteria  and  standards  used  for  evaluating  the  efficient  and 
effective  performance  of  contract  obligations  and  to  provide  oppor- 
tunity for  public  comment  on  the  criteria  and  standard. 

Requires  the  Secretary  to  regularly  furnish  each  peer  review  or- 
ganization with  a  report  that  documents  the  performance  of  the  or- 
ganization in  relation  to  the  performance  of  other  such  organiza- 
tions. 

(2)  Contractual  Modifications. — Requires  the  Secretary — if  a  peer 
review  organization  is  required  to  carry  out  a  review  function  in 
addition  to  any  function  required  to  be  carried  out  at  the  time  the 
Secretary  entered  into  or  renewed  the  contract  with  the  PRO — 
before  requiring  the  PRO  to  carry  out  the  additional  function,  to 
negotiate  the  necessary  contractual  modifications  that  provide  for 
an  appropriate  adjustment  (in  light  of  the  cost  of  the  additional 
function)  to  the  PRO's  reimbursement. 

(e)  Preference  in  Contracting  with  In-State  Organizations. — (1) 
Additional  Consideration. — Requires  the  Secretary,  if  more  than 
one  qualified  organization  meets  the  specified  criteria,  to  give  addi- 
tional consideration  to  an  in-State  organization.  An  in-State  organi- 
zation is  defined  as  an  organization  with  its  primary  place  of  busi- 
ness in  (or  which  is  owned  by  a  parent  corporation  with  its  head- 
quarters located  in)  the  State  in  which  the  review  will  be  conduct- 
ed. 

(2)  Renewals. — Prohibits  the  Secretary  from  renewing  a  contract 
with  any  organization  which  is  not  an  in-State  organization  unless 
the  Secretary  has  first  complied  with  the  following  requirements: 
(A)  the  Secretary  is  required  to  publish  in  the  Federal  Register,  by 
6  months  before  the  contract  period  ends,  the  ending  date  and  the 
time  period  in  which  an  in-State  organization  may  submit  a  propos- 
al for  that  contract;  and  (B)  the  Secretary  is  prohibited,  if  one  or 
more  qualified  in-State  organizations  submit  a  propjosal  within  the 
period  of  time  specified,  from  automatically  renewing  the  current 
contract  on  a  noncompetitive  basis,  and  instead  must  provide  for  a 
competition  in  the  same  manner  as  for  a  new  contract. 

Effective  date. — (a)  Applies  with  respect  to  contracts  entered  into 
or  renewed  on  or  after  the  date  of  enactment  of  this  Act.  (b)  Ap- 
plies with  respect  to  services  or  items  furnished  or  to  be  furnished 
on  or  after  the  date  of  enactment  of  this  Act.  (d)  Enactment,  (e)  Ad- 
ditional Consideration  provision  applies  with  respect  to  contracts 
entered  into  on  or  after  the  date  of  enactment  of  this  Act.  Renew- 
als provision  applies  with  respect  to  contracts  scheduled  to  be  re- 
newed on  or  after  the  first  day  of  the  eighth  month  to  begin  after 
the  date  of  enactment  of  this  Act. 

Conference  Agreement 

(a)  Contract  Periods. — The  conference  agreement  includes  the 
Senate  amendment  with  a  modification  to  allow  for  staggered  expi- 
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ration  dates.  The  Secretary  is  authorized  to  cdlow  extensions  of  cur- 
rent contracts  for  up  to  24  months  in  order  to  achieve  the  stagger- 
ing. 

(b)  Direct  Discussion  of  Payment  Denials. — The  conference  agree- 
ment includes  the  Senate  amendment  with  a  modification  to  pro- 
vide that  a  payment  denial  would  not  be  effective  until  20  days 
after  the  PRO  has  given  the  required  preliminary  notice  and  an  op- 
portunity for  discussion  and  review  to  the  practitioner  or  provider. 

(c)  Study  of  Denial  Notices. — The  conference  agreement  does  not 
include  the  House  provision. 

(d)  Contract  Requirements. — The  conference  agreement  includes 
the  Senate  amendment  with  the  modification  that  requires  the  Sec- 
retary to  publish  in  the  Federal  Register  any  new  policy  or  proce- 
dure adopted  by  the  Secretary  that  substantially  affects  the  per- 
formance of  contract  obligations  by  30  days  before  the  date  on 
which  the  policy  or  procedure  is  to  take  effect.  This  paragraph 
shall  not  apply  to  the  extent  it  is  inconsistent  with  a  statutory 
deadline. 

(ej  Preference  in  Contracting  with  In-State  Organizations. — The 
conference  agreement  includes  the  Senate  amendment  with  a 
modification.  The  conference  agreement  does  not  include  the  re- 
quirement that  the  Secretary  give  additional  consideration  to  an 
in-State  organization  where  more  than  one  qualified  organization 
meets  the  specified  criteria. 

2.  Beneficiary  Liability  (Section  9281(b)  of  House  bill;  Sections 
4041  (i)  and  (j)  of  Senate  amendment) 

Present  law 

(a)  Physician  Services. — If  a  Medicare  service  has  been  deter- 
mined to  be  medically  unnecessary  or  of  substandard  quality,  a 
peer  review  organization  (PRO)  will  issue  a  payment  denial. 

Physicians  may  not  charge  beneficiaries  for  services  which  are 
not  medically  necessary.  In  the  case  of  non-assigned  claims,  if  a 
physician  bills  a  beneficiary  for  a  service  before  receiving  a  denial 
notice  from  the  PRO  and  the  beneficiary  pays  the  bill,  the  physi- 
cian is  required  to  make  a  refund  within  30  days  of  receiving  a 
denial  notice.  If  the  physician  appeals  the  PRO  decision  on  a 
timely  basis,  repa3iiient  would  not  be  due  until  15  days  after  re- 
ceiving notice  of  an  adverse  appeal  decision.  However,  physicians 
may  not  charge  beneficiaries  for  services  determined  by  a  PRO  to 
be  of  substandard  qualitv. 

(b)  Hospital  Deductible. — Hospitals  may  charge  beneficiaries  for 
the  inpatient  hospital  deductible  even  if  Medicare  payment  for  in- 
patient care  has  been  denied  by  the  PRO. 

(c)  Patient  Liability  for  Hospital  Charges  During  Appeal  of  Dis- 
charge Notice.— The  Omnibus  Budget  Reconciliation  Act  ot  1986 
provided  that  a  hospital  may  provide  a  patient  with  a  coverage 
denial  notice  if  the  hospital  determines  the  patient  no  longer  re- 
quires inpatient  care  and  if  the  attending  physician  agrees  with 
the  hospital's  determination. 

If  the  attending  physician  disagrees  with  a  hospital's  determina- 
tion, the  hospital  may  request  the  PRO  to  review  their  determina- 
tion. In  this  situation,  under  current  law,  the  patient  is  not  provid- 
ed with  a  denial  notice. 
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In  cases  where  a  patient  does  receive  a  denial  notice,  and  re- 
quests PRO  review,  the  PRO  must  review  the  determination  and 
provide  notice  to  the  patient,  attending  physician  and  hospital,  re- 
gardless of  the  patient's  financial  liability  for  continued  stay.  If  a 
patient  requests  PRO  review  of  the  hospital's  determination  no 
later  than  noon  on  the  first  working  day  after  receipt  of  the  denial 
notice,  the  hospital  must  furnish  the  PRO,  by  close  of  business  that 
day,  with  the  records  necessary  to  make  a  determination;  and  the 
PRO  must  provide  notice  by  1  full  working  day  after  it  has  re- 
ceived the  request  and  the  records. 

If  a  patient  has  made  a  timely  request  and  did  not  know  or  could 
not  reasonably  be  expected  to  know  that  continued  stay  was  unnec- 
essary, the  hospital  may  not  charge  the  patient  for  hospital  serv- 
ices before  noon  of  the  day  after  the  receipt  of  the  PRO's  decision. 

House  bill 

(a)  Physician  Services, — Prohibits  physicians,  in  the  case  of  as- 
signed claims,  from  billing  Medicare  beneficiaries  for  services  for 
which  pa)rment  has  been  denied  by  a  PRO  on  substandard  quality 
grounds. 

Specifies  that  physicians,  in  the  case  of  assigned  claims  which 
were  denied  on  the  basis  of  medical  necessity  or  substandard  qusd- 
ity,  must  agree  to  refund  amounts  already  collected. 

Specifies  that  physicians,  in  the  case  of  non-assigned  claims 
which  were  denied  on  the  basis  of  substandard  quality,  must 
refund  amounts  already  collected  (unless  prior  to  delivery  of  the 
services  the  patient  is  informed  that  Medicare  payment  will  not  be 
made  and  he  or  she  agrees  to  pay). 

Makes  conforming  changes  to  statutory  language  relating  to  set- 
tlement of  claims  for  benefits  on  behalf  of  deceased  individuals. 

(b)  Hospital  Deductible. — Indemnifies  the  individual  in  the  case 
of  any  deductible  and  coinsurance  paid  if  a  PRO  has  denied  Medi- 
care pajnnent  for  services. 

Provides  that  no  item  or  service  for  which  an  individual  is  in- 
demnified under  this  subsection  shall  be  taken  into  account  in  ap- 
pljong  any  limitation  on  the  amount  of  items  and  services  for 
which  Medicare  pa)anent  may  be  made  to  or  on  behalf  of  the  indi- 
vidual. 

Effective  date. — Applies  to  services  furnished  on  or  after  January 
1,  1988. 

(c)  Patient  Liability  for  Hospital  Charges  During  Appeal  of  Dis- 
charge Notice. — No  provision. 

Senate  amendment 

(a)  Physician  Services. — Similar  provision,  except  that  it  requires 
the  Secretary  to  provide  for  such  timely  amendments  to  carrier 
contracts  and  regulations,  to  such  extent  as  may  be  necessary  to 
implement  the  specified  provisions,  and  except  that  it  does  not  con- 
tain the  conforming  language  relating  to  settlement  of  claims  for 
benefits  on  behalf  of  deceased  individuals. 

Effective  date. — Applies  to  items  and  services  furnished  on  or 
after  the  date  of  enactment. 
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Hospital  Deductible. — Prohibits  hospitals  from  billing  benefici- 
aries for  any  Part  A  deductible  or  copayments  where  the  PRO  has 
denied  pajrments  on  the  basis  of  substandards  quality  of  service. 

Effective  date, — Applies  to  provider  agreements  as  of  the  date  of 
enactment  of  this  Act. 

(c)  Patient  Liability  for  Hospital  Charges  During  Appeal  of  Dis- 
charge Notice. — Requires  the  PRO  to  notify  the  patient  when  the 
hospital  requests  review,  in  the  case  where  the  hospital  has  deter- 
mined but  the  physician  does  not  agree  that  the  patient  no  longer 
requires  inpatient  care. 

Provides  that  this  notice  shall  be  sufficient  to  require  the  PRO  to 
review  the  validity  of  the  hospital's  determination  and  to  require 
the  hospital  to  provide  the  PRO  with  the  required  records. 

Effective  date. — Enactment. 

Conference  agreement 

(a)  Physician  Services. — The  conference  agreement  includes  the 
House  provision. 

(b)  Hospital  Deductible. — The  conference  agreement  includes  the 
House  provision. 

(c)  Patient  Liability  for  Hospital  Charges  During  Appeal  of  Dis- 
charge Notice. — The  conference  agreement  includes  the  Senate 
amendment. 

3.  Norms  and  Education  (Section  9281(c),  Section  4051,  and  Sec- 
tion 4052  of  the  House  bill;  Sections  4041  (f)  and  (g)  of  the  Senate 
Amendment) 

Present  Law 

(a)  Standards  Applied  by  PROs. — PROs  are  required  to  apply  pro- 
fessionally developed  norms  of  care  when  reviewing  the  medical 
necessity  or  quality  of  services.  Each  PRO  is  required  to  develop  its 
own  norms  of  care. 

(b)  Off-Site  Review. — PRO  review  in  some  instances,  particularly 
in  rural  areas,  is  conducted  off-site  using  written  records,  rather 
than  in-person. 

(c)  Reports  to  Providers. — No  provision. 

(d)  Education  Activities. — PROs  are  evaluated  by  the  HCFA  re- 
gional offices,  the  HCFA  central  office  and  an  independent  contrac- 
tor (known  as  "SuperPRO").  The  Office  of  the  Inspector  Greneral 
has  performed  audits  and  inspections  of  various  aspects  of  the  PRO 
program. 

(e)  Review  of  HMOs  and  CMPs. — The  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  mandated  review  of  services  ren- 
dered by  HMOs  and  CMPs.  The  Omnibus  Budget  Reconciliation 
Act  of  1986  allowed  the  Secretary  to  contract  for  review  of  HMO 
and  CMP  services  with  entities  other  than  PROs  on  a  competitive 
basis,  but  such  contracts  are  limited  to  no  more  than  half  of  the 
States,  covering  no  more  than  half  of  the  total  population  of  Medi- 
care beneficiaries  enrolled  in  risk-contracting  plans. 

HMOs  and  CMPs  are  currently  reviewed  for  the  purpose  of  de- 
termining whether  the  quality  of  their  services  meet  professionally 
recognized  standards  of  health  care,  including  whether  appropriate 
health  care  services  have  not  been  provided  or  have  been  provided 
in  inappropriate  settings. 
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(f)  Psychiatric  and  Physical  Rehabilitation  Services. — The  PRO, 
to  the  extend  necessary  and  appropriate  to  the  performance  of  the 
contract,  is  required  to  use  practitioners  of,  or  specialists  in,  the 
areas  of  medicine  (including  denistry),  or  other  types  of  medical 
care,  who,  to  the  maximum  extent  practicable,  are  engaged  in  the 
practices  of  their  profession  within  the  areas  served  by  the  PRO. 

(g)  Telecommunications  Demonstration  Projects. — PROs,  after 
identifying  a  shortcoming  in  the  provision  of  care,  may  take  correc- 
tive actions  including  education,  intensified  review,  alternate 
timing  of  review,  and  sanctions. 

House  bill 

(a)  Standards  Applied  by  PROs. — 

Section  9281(c). — Requires  the  norms  of  outpatient  treatment 
used  by  PROs  to  consider  social  factors  (such  as  the  distance  from  a 
patient's  residence  to  the  site  of  care,  family  support,  availability  of 
proximate  alternative  sites  of  care,  and  the  patient's  ability  to 
carry  out  necessary  or  prescribed  self-care  regimens)  that  could  ad- 
versely affect  the  safety  or  effectiveness  of  treatment  provided  on 
an  outpatient  basis. 

Section  4051. — No  provision. 

Section  4052. — No  provision. 

(bj  Off-Site  Review.— 

Section  9281(c). — No  provision. 

Section  4051. — Requires  the  PRO  to  publish  for  a  visit,  at  least 
quarterly,  to  each  rural  hospital  reviewed  by  the  PRO,  by  the  phy- 
sician or  physicians  responsible  for  the  review  of  that  hospital's 
services.  TTie  physicians  are  to  meet  with  the  medical  and  adminis- 
trative staff  of  the  hospital  regarding  the  PRO's  review  of  the  hos- 
pital's Medicare  services. 

(c)  Reports  to  Providers. — 

Section  9281(c). — Requires  the  PRO  to  publish  and  distribute  a 
report,  at  least  twice  each  year,  to  providers  and  practitioners  sub- 
ject to  review,  on  the  types  of  cases  or  clinical  circumstances  in 
which  the  organization  has  frequently  determined  that:  (1)  inappro- 
priate or  unnecessary  care  has  been  provided,  (2)  services  were  ren- 
dered in  an  inappropriate  setting,  or  (3)  services  did  not  meet  pro- 
fessionally recognized  standards  of  health  care. 

Sections  4051  and  4052. — No  provision. 

(d)  Educational  Activities. — 

Section  9281(c). — Requires  PROs  to  offer  to  meet,  at  least  quarter- 
ly, with  medical  and  administrative  staff  of  each  hospital  (at  the 
hospital  or  at  a  regional  meeting)  about  the  PRO's  review  of  the 
hospital's  Medicare  services. 

Section  4052. — Requires  the  Secretary,  when  evaJuating  the  per- 
formance of  PROs  to  place  emphasis  on  the  performance  of  PROs 
in  educating  providers  and  practitioners  (particularly  in  rural 
areas)  concerning  the  review  process  and  criteria  being  applied  by 
the  PRO. 

(e)  Review  of  HMOs  and  CMPs. — No  provision. 

(P  Psychiatric  and  Physical  Rehabilitation  Services. — No  provi- 
sion. 

(g)  Telecommunications  Demonstration  Projects. — No  provision. 
Effective  date. — 
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Section  9281(c). — Applies  to  PRO  contracts  entered  into  or  re- 
newed more  than  6  months  after  the  date  of  the  enactment  of  this 
Act. 

Section  4051. — Applies  to  PRO  contracts  as  of  January  1,  1988. 
Section  4052. — Applies  to  PRO  contracts  as  of  January  1,  1988. 

Senate  amendment 

(a)  Standards  Applied  by  PROs. — Requires  the  PRO,  in  establish- 
ing norms  for  review  purposes,  to  take  into  account  the  special 
problems  associated  with  delivering  care  in  remote  rural  areas,  the 
availability  of  service  alternatives  to  inpatient  hospitalization,  and 
social  factors  that  can  affect  the  safety  and  efficacy  of  service  deliv- 
ery. 

(h)  Off-Site  Review. — Requires  a  PRO  to  perform  at  least  20  per- 
cent of  its  review  activities  of  rural  hospitals  each  year  on-site  and 
to  include  as  part  of  the  on-site  review,  on-site  review  at  each  of 
the  rural  hospitals  in  the  PRO's  area. 

(c)  Reports  to  providers. — No  provision. 

(d)  Educational  activities. — Requires  the  PRO  to  arrange  for  sev- 
eral educational  sessions  per  year  at  hospitals  in  the  PRO's  area 
for  giving  providers,  practitioners,  and  hospital  personnel  with  the 
criteria  used  in  reviewing  services. 

(e)  Review  of  HMOs  and  CMPs. — Adds  a  PRO  review  require- 
ment. PROs  are  required  to  determine  whether  HMO  or  CMP  en- 
rollees  have  adequate  access  to  health  care  services  provided  by  or 
through  the  HMO  or  CMP  (as  determined,  in  part,  by  a  survey  of 
enrollees  who  have  not  yet  used  the  HMO  or  CMP  for  such  serv- 
ices). 

Requires  each  PRO  contract  to  require  a  beneficiary  outreach 
program  designed  to  apprise  individuals  receiving  health  care  pro- 
vided by  HMOs  or  CMPs  of  the  role  of  the  peer  review  system,  of 
the  rights  of  the  individual  under  the  system,  and  of  the  method 
and  purposes  for  contacting  the  PRO. 

(f)  Psychiatric  and  Physical  Rehabilitation  Services. — Requires 
the  PRO,  to  the  extent  necessary  and  appropriate  to  the  perform- 
ance of  the  contracts  to  make  arrangements,  in  the  case  of  psychi- 
atric and  physical  rehabilitation  services,  to  ensure  that  (to  the 
extent  possible)  initial  review  of  such  services  be  made  by  a  physi- 
cian who  is  trained  in  psychiatry  or  physical  rehabilitation  (as  ap- 
propriate). 

(g)  Telecommunications  Demonstration  Projects. — Requires  the 
Secretary  to  establish  demonstration  projects  to  examine  the  feasi- 
bility of  requiring  instruction  and  oversight  of  rural  physicians,  in 
lieu  of  imposing  sanctions,  through  use  of  video  communication  be- 
tween rural  hospitals  and  Medicare  teaching  hospitals.  The  Secre- 
tary may  provide  for  payments  to  physicians  consulted  via  video 
communications  systems.  No  funds  may  be  expended  under  the 
demonstration  projects  for  the  acquisition  of  capital  items  includ- 
ing computer  hardware. 

Effective  date. — Applies  to  contracts  entered  into  or  renewed  on 
or  after  the  date  of  enactment  of  this  Act. 
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Conference  agreement 

(a)  Standards  Applied  by  PROs. — The  conference  agreement  in- 
cludes the  Senate  amendment  with  a  modification  to  require  the 
PRO,  in  establishing  norms  for  review  purposes,  to  take  into  ac- 
count other  appropriate  factors  (such  as  the  distance  from  a  pa- 
tient's residence  to  the  site  of  care,  family  support,  availability  of 
proximate  alternative  sites  of  care,  and  the  patient's  ability  to 
carry  out  necessary  or  prescribed  self-care  regimens)  that  could  ad- 
versely affect  the  safety  or  effectiveness  of  treatment  provided  on 
an  outpatient  basis. 

(b)  Off -Site  Review. — The  conference  agreement  includes  the 
Senate  amendment  with  a  modification  to  require  PROs  to  perform 
significant  on-site  review  activities  including  on-site  review  at  at 
least  20  percent  of  the  rural  hospitals  in  the  PROs'  areas. 

(c)  Reports  to  Providers, — The  conference  agreement  includes  the 
House  provision. 

(d)  Educational  Activities, — The  conference  agreement  includes 
Section  9281(c)  of  the  House  provision  with  the  modification  that 
there  would  be  meetings  several  times  each  year  instead  of  at  least 
quarterly. 

(e)  Review  of  HMOs  and  CMPs. — The  conference  agreement  in- 
cludes the  Senate  amendment. 

(f)  Psychiatric  and  Physical  Rehabilitation  Services. — The  confer- 
ence agreement  includes  the  Senate  amendment. 

(g)  Telecommunications  Demonstration  Projects.— The  conference 
agreement  includes  the  Senate  amendment. 

4.  PRO  Sanctions  (Section  4055  of  House  bill;  Section  4041(a)  of 
Senate  amendment) 

Present  law 

(a-c)  In  General. — A  physician  or  provider  who  is  excluded  from 
Medicare,  on  the  basis  of  a  finding  by  a  peer  review  organization 
that  the  physician  or  provider  failed  to  furnish  medical  care  of  ac- 
ceptable quality,  is  entitled  to  administrative  and  judicial  review. 
That  review,  under  current  law,  takes  place  after  the  exclusion 
takes  effect. 

(d)  Report  on  Improvement  in  Procedures  for  Imposing  Sanc- 
tions.— If  a  PRO  physician  reviewer  identifies  quality  problems, 
and  has  given  the  attending  physician  an  opportunity  to  discuss 
the  case,  the  PRO  must  initiate  corrective  action,  such  as  educa- 
tion, intensified  review,  or  alternate  timing  of  review. 

If  such  corrective  interventions  do  not  correct 

If  such  corrective  interventions  do  not  correct  the  quality  prob- 
lem, the  PRO  can  initiate  the  sanctions  process,  if  there  is  a  sub- 
stantial violation  or  a  gross  and  flagrant  violation.  The  Secretary  is 
authorized  to  impose  sanctions  based  on  the  PRO's  recommenda- 
tion. The  Secretary  may  exclude  from  the  Medicare  program  or 
impose  a  monetary  penalty  against  practitioners  or  providers. 

There  are  specified  procedures  for  the  sanctions  process,  includ- 
ing appeal  procedures.  These  procedures  were  recently  revised. 
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House  hill 

(a)  In  General. — Entitles  a  provider  or  pracitioner  excluded  from 
the  Medicare  program  to  a  hearing  before  an  administrative  law 
judge  to  determine  whether  the  provider  or  practitioner  will  pose  a 
serious  risk  to  Medicare  beneficiaries  if  permitted  to  continue  fur- 
nishing services  during  the  administrative  or  judicial  review  proc- 
ess. If  the  judge  does  not  determine,  by  a  preponderance  of  the  evi- 
dence, that  the  provider  or  practitioner  will  pose  a  serious  risk  to 
Medicare  beneficiaries  if  permitted  to  continue  furnishing  services, 
the  Secretary  is  prohibited  from  excluding  the  provider  or  practi- 
tioner from  the  Medicare  program  until  after  an  administrative 
hearing  on  the  merits  of  the  exclusion. 

(h)  Transition  for  Current  Cases. — Applies  the  preexclusion  hear- 
ing provisions  to  providers  or  practitioners  who  received  a  notice  of 
exclusion  within  365  days  before  enactment,  who  have  not  exhaust- 
ed the  administrative  remedies  available  to  them  under  current 
law,  and  who  request  the  hearing  established  under  this  provision 
within  90  days  of  enactment.  For  this  purpose,  the  failure  of  a  pro- 
vider to  have  requested  a  hearing  under  current  law  on  a  timely 
basis  would  not  be  treated  as  having  exhausted  his  appeal  rights 
and  would  not  preclude  him  from  receiving  this  new  hearing. 

(c)  Redeterminations  in  Certain  Cases. — Requires  the  Secretary — 
If,  in  a  hearing  under  (b)  above,  the  judge  does  not  determine,  by  a 
prepondersmce  of  the  evidence,  that  the  provider  or  practitioner 
will  pose  a  serious  risk  to  Medicare  patients  if  permitted  to  contin- 
ue or  resume  furnishing  services — to  not  exclude  (or  suspend  the 
exclusion,  if  previously  made)  until  the  provider  or  practitioner  has 
had  an  administrative  hearing,  not  witlistanding  any  failure  by  the 
provider  or  practitioner  to  request  the  hearing  on  a  timely  basis. 

(dj  Report  on  Improvement  in  Procedures  for  Imposing  Sanc- 
tions.— No  provision. 

Effective  data. — (a)  Applies  to  determinations  made  by  the  Secre- 
tary on  or  after  the  date  of  the  enactment  of  this  Act,  (b)  and  (c) 
apply  on  or  after  the  date  of  the  enactment  of  this  Act. 

Senate  amendment 
(a)  In  General. — No  provision. 
(h)  Transition  for  Current  Cases. — No  provision. 

(c)  Redeterminations  in  Certain  Cases. — No  provision. 

(d)  Report  on  Improvement  in  Procedures  for  Imposing  Sanc- 
tions.— Requires  the  Secretary  to  report  to  Congress,  by  one  year 
after  the  date  of  enactment,  on  the  improved  procedures  for  impos- 
ing sanctions  against  a  practitioner  or  person,  established  through 
agreement  by  the  Health  Care  Financing  Administration,  the 
American  Association  of  Retired  Persons,  the  American  Medical 
Association,  and  the  HHS  Office  of  the  Inspector  Greneral. 

Requires  the  report  to  set  forth  the  improved  procedures,  de- 
scribe the  response  of  physicians  and  providers  to  the  procedures, 
assess  whether  the  procedures  effect  an  appropriate  balance  be- 
tween procedural  fairness  and  the  need  for  ensuring  quality  medi- 
cal care,  comment  on  the  alternative  provider-patient  notification 
procedure  contained  in  the  agreement,  and  recommend  whether 
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such  procedures  should  apply  to  institutional  providers  of  health 
care  services. 

Effective  date. — Applies  on  or  after  the  date  of  enactment  of  this 
Act. 

Conference  agreement 

(a)  In  General. — The  conference  agreement  includes  the  House 
provision  with  a  modification  that  it  is  limited  to  physicians  prac- 
ticing in  rural  health  manpower  shortage  areas  (HMSAs)  and  in 
counties  with  populations  of  fewer  than  70,000  people. 

(b)  Transition  for  Current  Cases. — The  conference  agreement  in- 
cludes the  House  provision. 

(c)  Redetermination  in  Certain  Cases. — The  conference  agreement 
includes  the  House  provision. 

(d)  Report  on  Improvement  in  Procedures  for  Imposing  Sanc- 
tions.— The  conference  agreement  includes  the  Senate  amendment. 

5.  Separate  Funding  Levels  (Section  4041(c)  of  Senate  Amend- 
ment) 

Present  law 

PROs  are  required  not  only  to  review  inpatient  hospital  care,  but 
also  to  review  care  in  certain  other  settings,  such  as  certain  ambu- 
latory, post-acute,  hesdth  maintenance  organization,  and  competi- 
tive medical  plan  settings. 

The  Social  Security  Amendments  of  1983  provided  that  there 
would  be  a  funding  floor  for  PRO  review  of  inpatient  hospital 
care — expenditures  in  a  given  fiscal  year  (for  both  direct  and  ad- 
ministrative costs)  were  not  permitted  to  be  lower  than  expendi- 
tures for  the  program  in  FY  1982,  adjusted  for  inflation.  The  CJon- 
solidated  Omnibus  Budget  Reconciliation  Act  of  1985  changed  the 
funding  floor  to  the  level  of  expenditures  for  the  program  in  FY 
1986,  adjusted  for  inflation.  The  Omnibus  Budget  Reconciliation 
Act  of  1986  provided  that  any  additional  amounts  for  the  costs  of 
inpatient  hospital  care  and  any  amounts  for  the  costs  of  other 
review  activities  are  required  to  be  funded  at  an  amount  deter- 
mined by  the  Secretary  to  be  sufficient  to  cover  the  costs  of  speci- 
fied review  activities. 

House  bill 

No  provision. 

Senate  amendment 

Provides  that  funding  for  inpatient  hospital  review  activities 
shall  not  be  less  in  the  aggregate  for  a  fiscal  year  than  the  aggre- 
gate amount  expended  in  fiscal  year  1988  for  direct  and  adminis- 
trative costs  (adjusted  for  inflation  and  for  any  direct  or  adminis- 
trative costs  incurred  as  a  result  of  review  functions  added  with  re- 
spect to  a  subsequent  fiscal  year)  of  such  reviews. 

Provides  that  funding  for  other  review  activities  shall  not  be  less 
in  the  aggregate  than  the  amounts  the  Secretary  determines  to  be 
sufficient  to  cover  the  costs  of  specified  review  activities. 

Effective  date. — Applies  with  respect  to  fiscal  years  beginning  on 
or  after  October  1,  1988. 
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Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment. 

6.  Provider  Representation  of  Medicare  Beneficiaries  During  Ap- 
peals of  Peer  Review  Determinations  (Section  4041(h)  of  Senate 
amendment) 

Present  law 

Any  beneficiary  who  is  entitled  to  Medicare  benefits  and  who  is 
dissatisfied  with  a  determination  made  by  a  PRO  is  entitled  to  a 
reconsideration  of  the  determination  by  the  PRO.  In  certain  cir- 
cumstances, the  beneficiary  has  rights  to  an  administrative  hear- 
ing and  judicial  review. 

The  Omnibus  Budget  Reconciliation  Act  of  1986  prevents  the 
Secretary  from  prohibiting  providers  from  representing  benefici- 
aries on  appeal,  if  the  providers  waive  the  right  to  payments  for 
the  appealed  services. 

House  hill 

No  provision. 

Senate  amendment 

Extends  the  provisions  from  the  Omnibus  Budget  Reconciliation 
Act  of  1986  to  PRO  reconsiderations  of  their  determinations. 
Effective  date. — Enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

E.  Medicare  and  Medicaid  Nursing  Home  Standards  Reform 

Provisions 

The  conference  agreement  includes  provisions  amending  the 
Medicare  and  Medicaid  programs.  GenergJly  the  provisions  are 
identical.  However,  certain  provisions  apply  exclusively  to  Medi- 
care or  Medicaid. 

(1)  Definition  of  Nursing  Facilities  (Section  9211(a)  of  Ways  and 
Means;  Section  4111(a)  of  Energy  and  (Commerce;  and  Sections 
4051(a)  (1)  and  (2)  of  Senate  amendment) 

Present  law 

Under  current  law,  in  order  for  a  skilled  nursing  facility  to  par- 
ticipate in  the  Medicare  and  Medicaid  programs,  it  must  meet  cer- 
tain requirements  contained  in  1861(j)  of  Medicare,  often  referred 
to  as  conditions  of  participation.  These  requirements  detail  stand- 
ards of  staffing,  organization,  and  health  and  safety  which  SNFs 
must  comply  with  in  order  to  receive  Medicare  and/or  Medicaid  re- 
imbursement. 

At  their  option.  Sates  may  also  cover  in  their  Medicaid  plans  in- 
termediate care  facility  (ICF)  services.  Section  1905(c)  of  the  Medic- 
aid law  defines  an  ICF  as  an  institution  which  is  licensed  under 
State  law  to  provide  on  a  regular  basis  health-related  care  and 
services  to  individuals  who  do  not  require  the  degree  of  care  and 
treatment  provided  by  hospitals  or  SNFs  but  who  because  of  their 
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mental  or  physical  condition  require  care  above  the  level  of  room 
and  board  that  can  be  made  available  to  them  only  through  institu- 
tional facilities. 

House  hill 

Section  9211(a). — Amends  section  1861(j)  of  Medicare  relating  to 
the  definition  of  skilled  nursing  facility  (SNF),  and  requires  that 
SNFs  meet  revised  and  expanded  conditions  of  participation  con- 
tained in  a  new  section  1819  (described  below). 

Section  ill  1(a). — Amends  the  Medicaid  statute  by  appl3dng  a 
single  set  of  requirements  for  nursing  facilities  (other  than  inter- 
mediate care  facilities  for  the  mentally  retarded).  Adds  a  new  sec- 
tion to  the  statute  relating  to  requirements  for  nursing  facilities  (as 
described  in  (b)  below). 

Senate  amendment 

Amends  section  1861(j)  of  Medicare  to  revise  and  expand  the  con- 
ditions of  participation  that  a  SNF  must  meet  in  order  to  partici- 
pate in  Medicare  and/or  Medicaid.  Also  amends  Medicaid's  defini- 
tion of  am  ICF  to  apply  certain  of  these  revised  conditions  of  par- 
ticipation to  ICFs.  Also  provides  that,  for  purposes  of  the  provision 
of  the  bill  requiring  ICFs  to  meet  certain  of  the  revised  conditions 
of  participation,  the  term  ICF  includes  any  institution  that  meets 
the  revised  conditions  of  participation  for  SNFs. 

Conference  agreement 

(Conference  agreement. — The  conference  agreement  eliminates 
the  distinction  between  SNFs  and  ICFs  under  the  Medicaid  pro- 
gram as  of  October  1, 1990. 

(2)  Requirements  for  Nursing  Facilities  (Section  9211(a)  of  Ways 
and  Means;  Section  4111(a)  of  Energy  and  Commerce;  and  Section 
4051(aXl)  of  Senate  amendment) 

Present  law 

To  qualify  for  participation  in  Medicare,  an  institution  must  be  a 
"skilled  nursing  facility"  (SNF)  as  defmed  by  Section  19610')  of  the 
Social  Security  Act.  This  section  also  lists  requirements  that  Medi- 
care SNFs  (and  by  cross-reference.  Medicaid  SNFs)  must  meet. 
"SNF"  is  defined  as  an  institution  (or  a  distinct  part  of  an  institu- 
tion) which  has  in  effect  a  transfer  agreement  with  one  or  more 
hospitals  and  which  is  primarily  engaged  in  providing  to  impa- 
tients  (1)  skilled  nursing  care  and  related  services  for  patients  who 
require  medical  or  nursing  care,  or  (2)  rehabilitation  services  for 
the  rehabilitation  of  injured,  disabled  or  sick  persons. 

The  Medicaid  law  provides  for  separate  requirements  for  ICFs. 
ICFs  must  meet  (1)  standards  prescribed  by  the  Secretary  for  the 
proper  provision  of  care;  (2)  standards  of  sanitation  and  safety  es- 
tablished by  the  Secretary  in  addition  to  those  applicable  to  nurs- 
ing homes  imder  State  law;  cuid  (3)  requirements  for  protecting 
patients'  personal  funds. 

House  bill 

Section  9211(a). — Defines  "skilled  nursing  facility"  to  mean  an 
institution  (or  a  distinct  part  of  an  institution)  which:  (1)  has  a 
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transfer  agreement  with  one  or  more  hospitals  under  that  part  of 
the  Medicare  statute  relating  to  agreements  with  providers:  (2)  is 
primarily  engaged  in  providing  to  residents  skilled  nursing  care 
and  related  services  for  residents  who  require  medical  or  nursing 
care  or  rehabilitation  services  for  the  rehabilitation  of  injured,  dis- 
abled or  sick  persons;  and  (3)  meets  the  requirements  for  a  SNF  de- 
scribed in  thos  bill  relating  to  provisions  of  services,  residents' 
rights  and  adminstration.  Specifies  that  the  term  "skilled  nursing 
facility"  does  not  include  any  institution  which  is  primarily  for  the 
care  and  treatment  of  mental  diseases,  but  does  include  certcdn 
Christian  Science  SNFs,  and  certain  institutions  on  Indian  reserva- 
tions. 

Section  illl(a). — Defines  "nursing  facility"  to  mean  an  institu- 
tion (or  a  distinct  part  of  an  institution)  which:  (1)  is  primarily  en- 
gaged in  providing  to  residents  nursing  care  and  related  services 
for  residents  who  require  medical  or  nursing  care;  (2)  rehabilitation 
services  for  the  rehabilitation  of  injured,  disabled  or  sick  persons; 
or  (3)  on  a  regular  basis,  health-related  care  £ind  services  to  individ- 
uals who  because  of  their  mental  or  physical  condition  require  care 
and  services  (above  the  level  of  room  and  board)  which  can  be 
made  available  to  them  only  through  institutional  facilities;  and  (4) 
meets  the  requirements  for  a  nursing  facility  relating  to  provision 
of  services,  residents'  rights,  administration  and  preadmission 
screening.  Specifies  that  the  term  "nursing  facility"  also  includes 
certain  facilities  located  on  certain  Indian  reservations. 

Senate  amendment 

Defines  the  term  "skilled  nursing  facility"  to  mean  an  institution 
(or  a  distinct  part  of  £ui  institution)  that  has  in  effect  a  transfer 
agreement  with  one  or  more  hospitals  having  Medicare  provider 
agreements  and  that  meets  the  revised  conditions  of  participation, 
as  described  here  and  below. 

Among  other  things,  includes  in  the  revised  conditions  of  partici- 
pation a  requirement  that  a  SNF  be  primarily  engaged  in  provid- 
ing to  inpatients  (1)  skilled  nursing  care  and  related  services  for 
patients  who  require  medical  or  nursing  care,  or  (2)  rehabilitation 
services  for  the  rehabilitation  of  injured,  disabled,  or  sick  persons, 
and  is  not  primarily  for  the  care  and  treatement  of  mental  dis- 
eases. 

Conference  agreement 

The  conference  agreement  includes  both  House  provisions. 

(3)  Requirements  for  Assuring  Quality  of  Care  Kelating  to  Provi- 
sion of  Services  (Section  9211(b)  of  Wajns  and  Means;  Section 
4111(b),  4112  and  4113(aX4)  of  Energy  and  Commerce;  and  Section 
4051(a)(1)  of  Senate  amendment) 

Present  law 

Current  Medicare  and  Medicaid  statutes  require  a  SNF  to:  (1) 
have  policies  developed  with  the  advice  of  a  group  of  professional 
personnel  to  govern  the  provision  of  services,  (2)  have  physicians 
supervising  the  care  of  its  residents,  (3)  maintain  clinical  records 
on  all  residents,  (4)  provide  24-hour  nursing  care,  (5)  provide  appro- 
priate methods  and  procedures  for  the  dispensing  and  administer- 
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ing  of  drugs  and  biologicals,  (6)  have  in  effect  a  utilization  review 
plan,  (7)  ^  licensed  pursuant  to  State  law,  (8)  have  in  effect  an 
overall  plan  and  budget,  (9)  cooperate  in  a  program  which  provides 
for  a  regular  program  of  independent  medical  evaluation  and  audit 
of  the  patients  in  the  facility,  (10)  establish  a  system  to  prevent  the 
commingling  of  resident's  funds,  (11)  meet  certain  health  and 
safety  requirements,  and  (12)  meet  such  other  conditions  relating 
to  the  health  and  safety  of  individuals  furnished  services  in  SNFs 
or  relating  to  the  physical  facility  as  the  Secretary  may  find  neces- 
sary. 

There  are  currently  no  nurse  aide  training  requirements  in  the 
Medicare  program.  Statutory  requirements  are  elaborated  upon  in 
regulations  at  42  CFR  Part  405  Subpart  K.  The  rights  of  residents 
in  regard  to  transfer  and  discharge  are  not  defined  in  the  Medicare 
statute.  The  regulations  specify  that  a  transfer  or  discharge  can 
occur  only  for  medical  reasons  and  for  reasons  of  a  residents  wel- 
fare or  the  welfare  of  other  residents. 

Under  the  Medicaid  staute,  the  Secretary  is  given  the  authority 
to  prescribe  standards  for  care,  safety  and  sanitation  in  ICFs.  They 
are  specified  in  regulations  at  42  CFR  Part  442,  Subpart  F,  and  in- 
clude requirements  covering  the  provision  of  health  services;  the 
supervision  of  residents  (for  example,  the  facility  must  have  a  reg- 
istered or  practical  or  vocational  nurse  on  duty  full  time,  7  days  a 
week,  during  the  day);  the  development  and  implementation  of  a 
written  health  plan  for  each  resident,  provide  rehabilitiative  and 
social  services;  provide  an  activities  program;  and  provide  for  phy- 
sician visits  at  least  once  every  60  days  (with  certain  exceptions). 
The  regulations  also  specify  requirements  for  administration  and 
residents*  rights.  There  is  no  specific  requirement  for  nurse  aide 
training  and  testing  programs,  or  for  annual  or  regular  resident  as- 
sessments. In  general,  the  right  of  ICF  residents  are  not  defined  in 
the  Medicaid  statute.  The  regulations  specify  that  a  transfer  or  dis- 
charge may  occur  for  medical  reasons;  for  reasons  of  the  resident's 
welfare  or  the  welfare  of  others,  and  for  nonpajmGient  except  as  pro- 
hibited by  the  Medicaid  program. 

House  bill 
Section  9211(b).— 

(a)  Requirements  Relating  to  Provision  of  Services. — Creates  a 
new  section  1819  of  the  Medicare  Part  A  statute.  Provides  for  new 
requirements  (as  described  below)  to  be  added  to  the  section  of  the 
Medicare  statute  relating  to  provision  of  services. 

(1)  Quality  of  Life. — Requires  a  SNF  to  care  for  its  residents  in 
such  a  manner  and  in  such  an  environment  as  will  promote  main- 
tenance or  enhancement  of  the  quality  of  life  of  each  resident. 
Also,  see  sections  (2)  Scope  of  Services  under  Plan  of  Care,  and  (4) 
Provision  of  Services  and  Activities,  described  below. 

(2)  Scope  of  Services  under  Plan  of  Care. — Requires  a  SNF  to  pro- 
vide services  that  will  attain  or  maintain  the  highest  possible 
mental  and  psychosocial  well-being,  as  well-as  physical  well-being 
of  each  resident,  in  accordance  with  a  written  plan  of  care  which 
(A)  describes  the  medical,  nursing,  and  psychosocial  needs  of  the 
resident  and  how  such  needs  will  be  met;  and  (B)  is  initially  pre- 
pared by  a  team  which  includes  the  attending  physician  and  a  pro- 
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fessional  registered  nurse  with  responsibility  for  the  resident,  and 
is  periodically  reviewed  and  revised  by  such  term  after  each  assess- 
ment (as  described  below). 

(3)  Requirement  for  and  Certification  of  Residents  Assessment. — 
Requires  a  SNF  to  designate  appropriate  qualified  staff  to  conduct 
a  comprehensive  accurate  assessment  of  each  resident's  capacity  to 
perform  daily  life  functions.  Requires  the  assessment  to  document 
significant  impairments  in  functional  capacity  and  be  based  on  a 
uniform  minimum  data  set  specified  by  the  Secretary  (as  set  forth 
in  the  provison  of  this  bill  relating  to  specification  of  the  data  set 
for  resident  assessments).  Requires  the  assessment  to  be  conducted 
or  coordinated  (with  the  appropriate  participation  of  health  profes- 
sionals) by  a  registered  professional  nurse  who  signs  and  certifies 
the  completion  of  the  assessment.  Requires  that  each  individual 
who  completes  a  portion  of  the  assessment  sign  and  certify  as  to 
the  accuracy  of  that  portion  of  the  assessment. 

(A)  Penalty  for  Falsification  of  Resident  *s  Assessment — Provides 
that  a  SNF  is  subject  to  a  civil  money  penalty  of  not  more  than 
$1,000  with  respect  to  each  assessment  and  not  more  than  $10,000 
in  total,  if  it  willfully  and  knowingly  causes  an  individual  to  certify 
a  material  and  false  statement  in  a  resident  assessment.  Requires 
the  Secretary  to  provide  for  the  imposition  of  civil  money  penalties 
in  a  manner  similar  to  that  for  the  imposition  of  such  penalties 
under  the  current  Social  Secretary  Act  relating  to  the  exclusion  of 
individuals  convicted  of  Medicare  or  Medicaid  related  crimes. 

(B)  Use  of  Independent  Assessors. — Specifies  that  if  a  State  deter- 
mines (as  a  result  of  the  survey  and  certification  process  or  other- 
wise) that  there  has  been  a  knowing  and  willful  certification  of 
false  assessments,  the  SNF  must  provide  for  such  assessments  to  be 
conducted  and  certified  by  individucds  who  are  independent  of  the 
facility. 

(C)  Frequency  of  Assessment. — Requires  that  an  assessment  be 
conducted  (i)  upon  admission  for  each  individual  admitted  on  or 
after  Oct.  1,  1990;  (ii)  promptly  after  a  significant  change  in  the 
resident's  physical  or  mental  condition;  and  (iii)  in  no  case  less 
often  than  once  every  12  months.  Requires  that  the  assessment  be 
reviewed  at  least  every  3  months.  Requires  that  an  assessment  be 
conducted  not  later  than  Oct.  1,  1990  for  each  resident  of  the  facili- 
ty on  that  date. 

(D)  Use  of  Assessment. — Requires  that  the  results  of  the  assess- 
ment be  recorded  and  maintained  in  a  standard  form  in  the  clini- 
cal records  of  the  resident  and  that  the  assessment  form  the  basis 
of  the  planning,  delivering  and  revising  of  the  resident's  plan  of 
care. 

(E)  Coordination  of  Assessment. — Requires  that  the  assessments 
be  coordinated  with  any  State-required  preadmission  screening  pro- 
graun  to  the  maximum  extent  practicable  in  order  to  avoid  duplica- 
tive testing  and  effort. 

(4)  Provision  of  Services  and  Activities. — 

(A)  General  Requirements. — Requires  that  to  the  extent  needed  to 
fulfill  ail  plans  of  care  described  in  the  provision  relating  to  scope 
of  services,  a  SNF  must  provide,  directly  or  under  arrangements 
(or,  with  respect  to  dental  services,  under  agreement)  with  others, 
for:  (i)  sufficient  nursing,  physician,  and  specialized  rehabilitative 
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services  to  attain  or  maintain  the  highest  possible  physical,  mental 
and  or  psychosocial  well-being  of  each  resident;  (ii)  medically-relat- 
ed social  services  to  attain  or  maintain  the  highest  possible  physi- 
cal, mental  and  psychosocial  well-being  of  each  resident;  (iii)  phar- 
maceutical services  that  assure  the  accurate  acquiring,  receiving, 
dispensing  and  administering  of  all  drugs  and  biologicals  to  meet 
the  needs  of  the  resident;  (iv)  dietician  services  that  assure  that  the 
meals  meet  the  daily  nutritional  and  special  dietary  needs  of  each 
resident;  (v)  an  on-going  program  of  activities  designed  to  meet  the 
interests  and  the  physical,  mental  health,  and  psychosocial  needs 
of  each  resident;  and  (vi)  routine  and  emergency  dental  services  to 
meet  the  needs  of  each  resident.  Requires  that  the  services  provid- 
ed or  arranged  for  by  the  SNF  be  of  adequate  quality.  Specifies 
that  (vi)  does  not  require  a  SNF  to  provide  or  arrange  for  dental 
services  without  additional  charge. 

(B)  Qualified  Providers. — Requires  that  services  described  in 
(AXi),  (ii),  (iii),  (iv)  and  (vi)  must  be  provided  by  qualified  persons  in 
accordance  with  each  resident's  written  plan  of  care. 

(C)  Required  Nursing  Care. — (i)  Except  as  provided  in  (D)  below, 
requires  a  SNF  to  provide  24  hour  nursing  service  which  is  suffi- 
cient to  meet  nursing  needs  of  its  residents  and  must  employ  the 
services  of  a  registered  professional  nurse  at  least  during  the  day 
tour  of  duty  (of  at  least  8  hours  a  day)  7  days  a  week. 

(D)  Facility  Waivers. — In  cases  in  which  the  above  provision  re-- 
quires  that  a  SNF  engage  the  services  of  a  registered  professional 
nurse  for  more  than  40  hours  a  week,  authorizes  the  Secretary  to 
waive  the  requirement  described  if  (1)  the  SNF  is  in  a  rural  area 
and  the  supply  of  skilled  nursing  facility  services  in  that  area  is 
not  sufficient  to  meet  the  needs  of  individuals  residing  in  that  area, 
(2)  the  SNF  has  one  full-time  registered  professional  nurse  who  is 
regularly  on  duty  40  hours  a  week,  and  (3)  the  SNF  either  has  only 
patients  whose  physicians  have  indicated  that  their  patients  do  not 
require  the  services  of  a  registered  nurse  or  a  physician  for  a  48- 
hour  period,  or  has  made  arrangements  for  a  registered  profession- 
al nurse  or  a  physician  to  spend  such  time  at  the  SNF  as  may  be 
indicated  as  necessary  by  the  physician  to  provide  needed  skilled 
nursing  services  on  days  when  the  regular  full-time  registered  pro- 
fessionsd  nurse  is  not  on  duty.  Requires  annual  renewal  for  the 
waiver. 

( 5)  Required  Tra ining  of  Nurse  A  ides.  — 

(A)  Training,  Testing  and  Competency. — Requires  a  SNF  to  pro- 
vide (by  itself  or  through  others)  training  under  a  training  and 
testing  program  that  is  approved  by  the  State  under  Medicare  re- 
quirements (as  added  by  this  bill)  for  nurse  aides  used  by  the  SNF, 
except  those  whom  the  SNF  certifies  have  completed  successfully 
such  a  program  or  a  testing  program  that  meets  the  requirements 
of  this  bill.  Requires  the  SNF  to  provide  an  approved  testing  pro- 
gram for  nurse  aides  employed  before  July  1,  1989,  and  such  prepa- 
ration as  may  be  needed  to  complete  successfully  such  a  program 
as  will  permit  individuals  at  least  2  opportunities  to  complete  it  by 
Jan.  1,  1990.  Prohibits  a  SNF  from  first  employing  an  individusd 
after  June  30,  1989,  as  a  nurse  aide  for  more  than  3  months  unless 
the  individual  has  successfully  completed  a  training  and  testing 
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program,  or  a  testing  program,  approved  by  the  State  under  Medi- 
care requirements  (as  amended  by  this  bill). 

Prohibits  a  SNF  from  using  an  individual,  first  employed  before 
July  1,  1989,  as  a  nurse  aide  on  or  after  Jan.  1,  1990,  unless  the 
individual  has  successfully  completed  an  approved  training  and 
testing  program,  or  an  approved  testing  program.  Prohibits  a  SNF 
from  using  an  individual  as  a  nurse  aide  or  providing  services  of  a 
type  for  which  the  individual  has  not  demonstrated  competency. 
Also  prohibits  the  SNF  from  using  such  an  individual  as  an  aide 
unless  the  facility  has  inquired  of  the  State  registry  established 
under  this  bill  as  to  information  concerning  the  individual's  in- 
volvement in  resident  neglect  or  abuse.  Provides  that  if  the  SNF 
uses  an  individual  as  a  nurse  aide  and  dismisses  the  individual  be- 
cause of  a  specific  finding  that  the  aide  was  involved  in  resident 
neglect  or  abuse,  the  SNF  shall  report  this  finding  to  the  registry. 

(B)  Retraining. — Provides  that  a  SNF  require  any  individual  who 
has  ceased  providing  direct  patient  care  as  a  nurse  aide  for  more 
than  24  consecutive  months  to  complete  a  training  and  testing  pro- 
gram, approved  by  the  State  under  Medicare  requirements  (as 
amended  by  this  bill). 

(C)  On-Going  Training. — Requires  the  SNF  to  have  an  ongoing 
program  of  training  and  performance  review  for  nurse  aides,  in- 
cluding training  for  individuals  providing  special  care  to  residents 
such  as  those  with  cognitive  impairments. 

(D)  Miscellaneous. — No  provision. 

(E)  Definition  of  Nurse  Aide. — Defines  "nurse  aide"  to  mean  any 
individual  providing  nursing  or  nursing-related  services  (whether 
on  a  full-time,  temporary,  per  diem,  or  other  basis)  to  residents  in  a 
SNF,  but  does  not  include  an  individual  who  is  a  physician,  regis- 
tered professional  nurse,  licensed  practical  nurse,  licensed  or  certi- 
fied social  worker,  or  volunteers  who  provide  services  without  mon- 
etary compensation. 

(F)  Definition  of  Licensed  Health  Professional. — No  provision. 

(6)  Physician  Supervision  and  Clinical  Records. — Provides  that  a 
SNF  require  that  the  medical  care  of  every  resident  be  provided 
under  the  supervision  of  a  physician;  that  it  provide  for  having  a 
physician  available  to  furnish  necessary  medical  care  in  case  of  an 
emergency;  and  that  it  maintain  clinical  records  on  all  residents, 
which  include  the  plan  of  care  and  the  resident's  assessment. 

(7J  Required  Social  Services. — Requires  that  SNFs  provide  medi- 
cally-related social  services  to  attain  or  maintain  the  highest  possi- 
ble physical,  mental,  and  psychosocial  well-being  of  each  resident. 

Sections  4111(bX  4112,  and  4113(aX4).— 

(a)  Requirements  Relating  to  Provision  of  Services. — Provides  for 
new  requirements  (as  described  below)  to  be  included  under  new 
section  1921  of  the  Medicaid  law  relating  to  provision  of  services. 

(1)  Quality  of  Life. — Identical  provision  except  applies  to  nursing 
facilities  under  Medicaid.  Also,  see  sections  (2)  Scope  of  Services 
under  Plan  of  Care,  and  (4)  Provision  of  Services  and  Activities,  de- 
scribed below. 

(2)  Scope  of  Services  under  Plan  of  Care. — Similar  provision 
except  requires  a  nursing  facility  to  provide  services  and  activities 
to  attain  or  maintain  the  highest  possible  physical  and  mental 
health,  and  psychosocial  well-being,  of  each  resident  in  accordance 
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with  a  written  plan  of  care  which  (A)  is  initially  prepared  by  the 
attending  physician  or  other  licensed  health  professional  with  the 
participation  of  the  resident  or  the  resident's  family  or  legal  repre^ 
sentative;  (B)  is  periodically  reviewed  and  revised  by  the  attending 
physician  or  other  licensed  health  professional  after  each  assess- 
ment (as  described  below);  and  (C)  describes  the  medical,  nursing, 
mental  health  and  psychosocial  needs  of  the  resident  and  how 
much  needs  will  be  met. 

(3)  Requirement  for  and  Certification  of  Residents  Assessment. — 
Similar  provision  except  requires  a  nursing  facility  to  conduct  a 
standardized,  reproducible  assessment  of  each  resident's  functional 
capacity  through  the  use  of  an  instrument  which  is  specified  by  the 
State  (under  its  Medicaid  State  plan)  and  which,  upon  completion, 
describes  the  resident's  capability  to  perform  daily  life  functions. 
Requires  the  registered  professional  nurse  to  sign  and  certify  the 
accuracy  of  the  assessment. 

(A)  Penalty  for  Falsification  of  Resident  *s  Assessment. — Provides 
for  a  civil  money  penalty  of  not  more  than  $1,000  for  an  individual 
who  willfully  and  knowingly  certifies  a  material  and  false  state- 
ment in  a  resident  assessment.  Provides  for  a  civil  penalty  of  not 
more  than  $5,000  for  an  individual  who  willingly  and  knowingly 
causes  another  individual  to  certify  a  material  and  false  statement 
in  a  resident  assessment. 

(B)  Use  of  Independent  Assessors. — No  provision. 

(CJ  Frequency  of  Assessment — Similar  provision  except  requires 
the  assessment  to  be  conducted  not  later  than  October  1,  1991,  for 
each  resident  of  the  facility  as  of  that  date. 

(D)  Use  of  Assessment— 1^0  provision. 

(E)  Coordination  of  Assessment — No  provision. 

(4)  Provision  of  Services  and  Activities. — 

(A)  General  Requirements. — Similar  provision,  except  applies  to 
facilities  under  Medicaid,  (i)  Similar  provision  but  requires  the  pro- 
vision of  nursing  services,  physicians'  services,  and  specialized  re- 
habilitative services  to  attain  and  maintain  the  highest  possible 
physical,  mental  and  psychosocial  well-being  of  each  resident;  (ii) 
same  provision;  (iii)  similar  provision  except  specifies  pharmaceuti- 
cal services  including  procedures;  (iv)  same  provision;  (v)  similar 
provision  except  specifies  that  the  activities  meet  the  interest  and 
the  physical  and  mental  health  and  psychosocial  well-being  of  each 
resident;  (vi)  similar  provision  except  specifies  routine  and  emer- 
gency dental  services  (to  the  extent  covered  under  the  State  plan) 
to  meet  the  needs  of  each  resident.  Requires  that  the  services  pro- 
vided or  arranged  for  by  the  facility  must  meet  professional  stand- 
ards of  quality. 

(B)  Qualified  Providers. — Identical  provision. 

(C)  Required  Nursing  Care. — (i)  Requires  nursing  facilities  to  pro- 
vide by  Oct.  1,  1990,  24  hour  licensed  nursing  services  sufficient  to 
meet  the  nursing  needs  of  their  residents  and  the  use  of  a  regis- 
tered nurse  for  at  least  8  consecutive  hours  a  day,  7  days  a  week, 
(ii)  Requires  nursing  facilities  with  at  least  90  beds  to  use  by  Oct.  1, 
1992,  the  services  of  a  registered  professional  nurse  for  at  least  16 
hours  a  day,  7  days  per  week. 

(D)  Facility  Waivers. — Provides  waivers  for  (i)  the  24-hour  li- 
censed nursing  requirement  for  facilities  with  less  than  90  beds 
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and  designated  as  ICFs;  (ii)  the  registered  nurse  requirement  over 
the  week-end  for  certain  facihties;  and  (iii)  the  second  shift  regis- 
tered nurse  requirement  for  certain  larger  nursing  facilities  in 
rural  areas.  For  certain  facilities  currently  designated  as  JCFs, 
allows  the  Secretary  to  delay  the  staffing  requirements  upon  the 
request  of  a  State  with  more  ICFs  than  SNFs,  and  if  the  Secretary 
determines  that  compliance  is  impracticable.  States  qualifjdng  for 
this  waiver  would  not  have  to  bring  their  ICFs  into  compliance 
with  the  nursing  staff  requirements  until  Oct.  1,  1991,  and  for 
small  ICFs,  until  Oct.  1,  1992.  Furthermore,  States  qualifying  for  a 
waiver  of  additional  RN  care  for  large  ICFs  would  not  have  to 
bring  these  facilities  into  compliance  until  Oct.  1,  1993. 

Provides  that  the  Secretary  may  grant  waivers  only  upon  the  re- 
quest of  a  State  on  behalf  of  a  facility  and  only  for  a  period  of  up  to 
six  months.  Provides  that  waivers  may  be  renewed  upon  the  re- 
quest of  a  State  and  only  for  additional  periods  not  to  exceed  six 
months. 

(5)  Required  Training  of  Nurse  Aides. — 

(A)  Training,  Testing  and  Competency. — Prohibits  a  facility  from 
employing  an  individual,  who  is  not  a  licensed  health  professional 
(as  defined  below),  as  a  nurse  aide  on  or  after  Jan.  1,  1990  unless 
the  individual:  (i)  is  competent  to  provide  such  services  as  a  result 
of  completing  a  training  program  recognized  and  approved  by  the 
State  (under  Medicaid  requirements  as  amended  by  this  bill)  or  (ii) 
is  enrolled  in,  and  making  timely  progress  in  completing,  such  a 
training  program,  the  completion  of  which  assures  that  the  individ- 
ual is  competent  to  provide  such  services,  and  with  respect  to  pro- 
viding specific  nursing  or  nursing-related  services,  is  competent  to 
provide  those  services. 

(B)  Retraining. — Similar  provision  except  specifies  that  the  indi- 
vidual is  not  considered  to  have  completed  a  training  program  if 
there  has  been  a  continuous  period  of  24  consecutive  months  since 
completing  the  program  during  which  the  individual  did  not  per- 
form nursing  or  nursing-related  services  for  compensation. 

(C)  On-Going  Training. — Requires  a  nursing  facility  to  provide 
such  regular  performance  review  and  regular  in-service  education 
as  assures  that  an  individual  used  as  a  nurse  aide  is  competent  to 
provide  those  services. 

(D)  Miscellaneous. — No  provision. 

(E)  Definition  of  Nurse  Aide. — Similar  provision,  except  does  not 
include  volunteers  in  the  list  of  professionals  who  are  not  nurse 
aides. 

(F)  Definition  of  Licensed  Health  Professional. — Defines  licensed 
health  professional  as  a  physician,  physician  assistant,  nurse  prac- 
titioner, physical,  speech,  or  occupational  therapist,  registered  pro- 
fessional nurse,  licensed  practical  nurse,  or  licensed  social  worker. 

(6)  Physician  Supervision  and  Clinical  Records. — Similar  provi- 
sion except  applies  to  nursing  facilities  under  Medicaid  and  re- 
quires that  the  health  care  of  the  facility  of  every  resident  be  pro- 
vided under  the  supervision  of  a  physician. 

(7)  Required  Social  Services. —Requires  that  a  nursing  facility 
with  more  than  120  beds  have  at  least  one  social  worker  (with  at 
least  a  bachelor's  degree  in  social  work  or  similar  professional 
qualifications)  employed  full-time  to  provide  or  assure  the  provision 
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of  social  services.  Also  requires  that  nursing  facilities  provide  medi- 
cally-related social  services  to  attain  or  maintain  the  highest  possi- 
ble physical,  mental,  and  psychosocial  well-being  of  each  resident. 

(a)  Requirements  Relating  to  Provision  of  Services. — Revises  and 
expands  existing  conditions  of  participation  and  requirements  for 
SNFs.  Also  requires  that  ICFs  meet  certain  of  these  revised  condi- 
tions. 

(1)  Quality  of  Life. — Identical  provision,  except  applies  to  SNFs 
and  ICFs.  Also  requires  institutions  to  meet  the  needs  of  each  resi- 
dent for  necessary  medical,  nursing,  restorative,  and  psychosocial 
services  that  permit  the  resident  to  attain  and  maintain  the  high- 
est feasible  level  of  functioning  in  the  least  restrictive  environment 
possible  in  light  of  his  or  her  condition. 

Further  requires  the  institution  to  maintain  a  quality  assessment 
and  assurance  program  that  meets  the  following  requirements: 

(A)  A  committee,  consisting,  of  the  director  of  nursing  services,  a 
physican  designated  by  the  institution,  and  at  least  3  other  mem- 
bers of  the  staff,  meets  at  least  quarterly  to  identify  issues  for 
which  quality  assessment  and  assurance  activities  are  necessary. 

(B)  One  member  of  this  committee  is  assigned  primary  responsi- 
bility for  ongoing  coordination  and  oversight  of  quality  assessment 
and  assurance  activities. 

(C)  The  committee  seeks  comments  and  suggestions  from  resi- 
dents and  staff  on  quality  assessment  and  assurance  issues  (and 
maintains  a  permanent  record  of  the  comments  and  suggestions  re- 
ceived). 

(D)  Issues  addressed  by  the  committee  at  least  annually  shall  in- 
clude: (1)  prevention  measures  and  the  occurance  of  infectious  dis- 
eases; (2)  the  promotion  of  behavioral,  cognitive,  and  social  func- 
tioning; (3)  quality  of  life;  (4)  use  of  medications  (including  a  review 
of  each  resident's  drug  regimen);  (5)  use  of  chemical  and  physical 
restraints;  (6)  appropriations,  adequacy,  and  implementation  of 
nursing  plans;  (7)  frequency  and  seriousness  of  accident  reports 
(and  measures  for  preventing  accideiits);  and  (8)  frequency  and  res- 
olution of  residents'  grievances  and  compliants  (and  mechanisms 
for  monitoring  the  satisfaction  of  residents  with  the  quality  of  care. 

(E)  The  committee  develops  and  implements  appropriate  plans  of 
action  to  correct  identified  quality  deficiencies. 

(F)  The  committee  (1)  documents  the  time  expended  by  it  in  qual- 
ity assessment  and  assurance  activities  and  the  issues  that  it  has 
addressed,  and  (2)  makes  such  documentation  available,  upon  re- 
quest, to  the  Secretary  and  to  the  appropriate  agency  resonsible  for 
conducting  certification  surveys  of  the  institution. 

(G)  The  confidentiality  of  the  committee  records  must  be  main- 
tained, except  to  the  extent  the  committee  must  make  such  docu- 
mentation available  to  the  Secretary  and  survey  agency. 

(H)  In  determining  whether  an  institution  complies  with  these 
requirements,  the  Secretary  and  the  appropriate  State  survey 
agency  shall  take  into  account  the  degree  to  which  the  committee 
identified  and  acted  upon  any  deficiencies  found  in  the  institution. 

(2)  Scope  of  Services  under  Plan  of  Care. — Requires  a  SNF  to  pro- 
vide services  to  maintain  or  improve  each  resident's  mental  and 
psychosocial  well-being,  as  well  as  physical  well-being,  in  accord- 
ance with  a  written  plan  of  care  which  (A)  is  developed,  to  the 
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extent  practicable,  in  consultation  with  the  resident  (or  his  or  her 
legal  representative)  and  by  a  multidisciplinary  team  coordinated 
by  a  registered  professional  nurse,  (B)  is  periodically  reviewed  and 
revised  after  each  assessment  (as  described  below),  and  (C)  de- 
scribes the  medical,  nursing,  and  psychosocial  needs  of  the  resident 
and  how  such  needs  will  be  met. 

Also  requires  SNFs  and  ICFs  to  provide  for  an  activities  pro- 
gram, directed  by  a  qualified  professional,  to  encourage  selfcare,  re- 
sumption of  normal  activities,  and  maintenance  of  an  optimal  level 
of  psychosocial  functioning  in  a  manner  appropriate  to  the  needs 
and  interests  of  each  resident. 

(3)  Requirement  for  and  Certification  of  Resident's  Assessment. — 
Requires  that  SNFs  and  ICFs  provide  for  each  patient  accurate  as- 
sessments that  include  (but  not  be  limited  to)  the  identification  of 
medical  problems  and  the  assessment  of  physical,  mentsd,  and  psy- 
chosocial functioning.  Requires  that  the  assessment  utilize  a  mini- 
mum data  set  of  core  elements  and  common  definitions  and  guide- 
lines for  utilization  specified  by  the  Secretary  (in  accordance  with 
guidelines  established  by  the  Secretary).  Also  requires  that  the  as- 
sessment be  coordinated  by  a  registered  professional  nurse  and  car- 
ried out  in  consultation  with  appropriate  health  care  providers 
(such  as  licensed  practical  nurses,  nursing  aides,  activities  profes- 
sionals, social  workers,  pharmacists,  nutritionists,  mental  health 
professionals,  and  rehabilitation  therapists).  Further  requires  that 
the  assessment  be  available  for  review  and  comment  by  the  resi- 
dent in  accordance  with  the  resident's  right  to  participate  in  devel- 
oping his  or  her  plan  of  care. 

(A)  Penalty  for  Falsification  of  Resident's  Assessment. — No  provi- 
sion. 

(B)  Use  of  Independent  Assessors. — No  provision. 

(C)  Frequency  of  Assessment. — Requires  a  preliminary  assessment 
of  each  resident  within  48  hours  of  admission.  Also  requires  a  com- 
prehensive assessment  of  each  resident  within  21  days  of  admis- 
sion, at  least  annually  thereafter,  and  whenever  there  is  a  signifi- 
cant change  in  the  resident's  mental  or  physical  condition. 

(D)  Use  of  Assessment. — Requires  that  the  result  of  the  assess- 
ment be  recorded  in  the  clinical  records  of  the  resident  and  be  used 
in  formulating,  reviewing,  and  revising  the  resident's  plan  of  care. 

(E)  Coordination  of  Assessment. — Requires  that  the  preliminary 
assessment  be  coordinated  with  any  State-required  preadmission 
screening  to  the  maximum  extent  practicable  in  order  to  avoid  du- 
plicative testing  and  effort. 

(4)  Provision  of  Services  and  Activities. — 

(A)  General  Requirements.— Requires  that  staffmg  of  SNFs  and 
ICFs  be  at  a  level  to  meet  the  needs  of  its  residents.  Requires  that 
an  institution's  compliance  with  this  requirement  be  determined  by 
the  survey  and  certification  process  and  not  by  any  reports  re- 
quired to  be  fiied  by  the  institution  on  a  quarterly  or  other  periodic 
basis.  Prohibits  the  Secretary  or  State  from  requiring  an  institu- 
tion to  submit  a  quarterly  staffing  report  on  or  after  the  date  of 
enactment  of  the  bill. 

Also  requires  that  a  SNF  establish  appropriate  methods  and  pro- 
cedures for  the  dispensing  and  administering  of  drugs  and  biologi- 
cals. 
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(B)  Qualified  providers. — No  provision. 

(C)  Required  Nursing  Care. — Except  as  provided  in  (D)  below,  re- 
quires SNFs  and  IDFs  to  provide  24-hour  licensed  nursing  service 
that  is  sufficient  to  meet  nursing  needs  in  accordance  with  the  poli- 
cies of  the  institution  and  to  have  at  least  one  registered  profes- 
sional nurse  employed  full-time. 

(D)  Facility  Waivers. — Authorizes  a  State  to  waive  the  licensed 
nursing  care  requirement  if:  (1)  the  institution  demonstrates  to  the 
State's  satisfaction  that  it  has  been  unable,  despite  diligent  efforts 
(including  offering  wages  at  the  community  prevailing  rate),  to  re- 
cruit appropriate  personnel,  and  (2)  the  State  determines  that  a 
waiver  will  not  endanger  the  health  and  safety  of  individuals  stay- 
ing in  the  institution.  Requires  that  a  waiver  be  subject  to  annual 
renewal  and  to  review  by  the  Secretary  (under  the  Secretary's  au- 
thority to  conduct  validation  surveys)  and  shall  be  accepted  by  the 
Secretary  to  the  same  extent  as  is  the  State's  certification  of  the 
institution. 

(5J  Required  Training  of  Nurse  Aides. — 

(A)  Training,  Testing  and  Competency. — Requires  a  SNF  and  ICF 
(by  itself  or  through  others)  to  provide  training  for  individuals 
hired  or  utilized  as  nurse  aides  under  a  program  that  is  approved 
by  the  State.  Applies  this  requirement  to  individuals  hired  on  or 
after  Jan.  1,  1990.  Prohibits  a  SNF  or  ICF  from  employing  or  utiliz- 
ing any  individual  as  a  nurse  aide  for  more  than  6  months  unless 
the  individual  has  successfully  completed  a  training  and  competen- 
cy evaluation  program  that  is  recognized  and  approved  by  the 
State.  Prohibits  a  SNF  and  ICF  from  employing  an  individual, 
hired  before  Jan.  1,  1990,  as  a  nurse  aide  on  or  after  the  date  that 
is  3  years  after  enactment  unless  the  individual  has  successfully 
completed  an  approved  competency  evaluation  program.  Requires 
institutions  to  provide  these  individuals  at  least  three  opportunities 
to  complete  the  program  and  the  preparation  necessary  for  success- 
ful completion. 

Prohibits  institutions  from  permitting  any  nurse  aide  to  provide 
unsupervised  patient  care  of  a  type  for  which  the  aide  has  not  dem- 
onstrated competency. 

(BJ  Retraining. — Similar  provision  except  (1)  specifies  that  the  in- 
dividual complete  an  "appropriate"  training  and  competency  eval- 
uation program;  and  (2)  does  not  specify  that  the  period  is  24  ''con- 
secutive" months. 

(C)  On-Going  Training. — Identical  to  Ways  and  Means  provision. 

(D)  Miscellaneous. — Requires  SNFs  and  ICFs  to  provide  each  new 
nurse  aide  an  orientation  to  the  facility  and  to  the  residents  for 
whom  the  aide  provides  care  (in  addition  to  the  general  initial 
training  and  competency  testing  program). 

Also  requires  institutions  to  assure  that  all  aides  are  able  to 
read,  speak,  and  write  sufficiently  to  perform  assigned  duties. 

(E)  Definition  of  Nurse  Aide. — No  provision. 

(F)  Definition  of  Licensed  Health  Professional. — No  provision. 

(6)  Physician  Supervision  and  Clinical  Records. — Requires  for 
SNFs  that  the  health  care  of  every  resident  be  provided  under  the 
supervision  of  a  physician  and  that  a  physician  be  available  to  fur- 
nish necessary  medical  care  in  case  of  emergency.  Also  requires 
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SNFs  and  ICFs  to  maintain  clinical  records  (on  a  discipline-specific 
or  interdisciplinary  basis)  on  all  residents. 

(7)  Required  Social  Services. — Requires  that  a  SNF  or  ICF  with 
more  than  120  beds  have  at  least  one  social  worker  (with  at  least  a 
bachelor's  degree  in  social  work)  employed  full-time.  Authorizes  the 
Secretary  to  waive  this  requirement  if:  (1)  the  institution  demon- 
strates to  the  Secretary's  satisfaction  that  it  has  been  unable,  de- 
spite diligent  efforts  (including  offering  wages  at  the  community 
prevailing  rate),  to  recruit  appropriate  personnel,  and  (2)  the  Secre- 
tary determines  that  a  waiver  of  the  requirement  will  not  endan- 
ger the  health  or  safety  of  individuals  staying  in  the  institution. 
Requires  that  a  waiver  be  subject  to  annual  renewal. 

Conference  agreement 

The  conference  agreement  includes  both  House  provisions  with 
fiui  amendment  incorporating  Senate  provisions: 

(1)  to  require  facilities  to  maintain  a  quality  assessment  and 
assurance  committee,  consisting  of  the  director  of  nursing  serv- 
ices, a  physician  designated  by  the  facility,  and  at  least  3  other 
members  of  the  facility's  staff,  which  meets  at  least  quarterly 
to  identify  issues  with  respect  to  which  quality  assessment  and 
assurance  activities  are  necessary  and  develops  and  imple- 
ments appropriate  plans  of  action  to  correct  identified  quality 
deficiencies; 

(2)  to  require  that  written  plans  of  care  be  initially  prepared, 
to  the  extent  practicable,  with  the  participation  of  the  resident 
or  the  resident's  family  or  legal  representative; 

(3)  to  require  that  the  residents*  assessments  include  the 
identification  of  medical  problems; 

(4)  to  require  the  on-going  program  of  activities  to  be  direct- 
ed by  a  qualified  professional; 

(5)  to  require  nurse  aides  to  have  completed  a  training  and 
competency  evaluation  (instead  of  testing)  program,  or  a  com- 
petency evaluation  (instead  of  testing)  program.  The  conferees 
struck  the  term  "testing"  and  replaced  it  with  the  words  "com- 
petency evaluation"  to  emphasize  that  such  programs  shall  in- 
clude manual  and  oral  evaluation;  and 

(6)  to  require  facilities  with  more  than  120  beds  to  employ 
full-time  at  least  one  social  worker  (with  at  least  a  bachelor's 
degree  in  social  work  or  similar  professionsd  qualifications). 

The  conference  agreement  retains  Medicare's  current  law  nurse 
staffing  and  registered  professional  nurse  (RN)  requirements  and 
waiver  provisions  applying  to  the  RN  requirement.  For  Medicaid, 
the  conference  agreement  requires  as  of  October  1,  1990,  that  all 
SNFs  and  ICFs,  in  urban  and  rural  areas,  provide  24-hour  licensed 
practical  nurse  (LPN)  care  7  days  a  week,  with  at  least  one  RN  em- 
ployed 7  days  a  week,  8  hours  a  day.  The  conference  agreement  au- 
thorizes States  to  wgdve  the  RN  and  LPN  requirements  if  (1)  the 
institution  demonstrates  to  the  satisfaction  of  the  State  that  it  has 
been  unable,  despite  diligent  efforts  (including  offering  wages  at 
the  prevailing  rates  at  other  nursing  facilities),  to  recruit  appropri- 
ate personnel,  and  (2)  the  State  determines  that  a  waiver  of  the  re- 
quirement will  not  endanger  the  health  or  safety  of  individuals 
staying  in  the  institution.  The  conference  agreement  also  author- 
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izes  the  Secretary  to  exercise  States'  authority  to  grant  such  waiv- 
ers if  the  Secretary  finds,  based  on  a  clear  pattern  and  practice  of 
allowing  waivers  in  the  absence  of  diligent  efforts,  that  a  State  had 
abused  its  discretion. 

The  conference  agreement  also  requires  facilities,  in  the  provi- 
sion defining  scope  of  services,  to  provide  services  to  attain  or 
maintain  the  highest  practicable  physical,  mental,  and  psychologi- 
cal well-being  of  each  resident. 

In  addition,  the  conference  agreement  includes,  in  the  resident 
assessment  requirements  that  facilities  participating  in  Medicaid 
must  meet,  preadmission  screening  requirements  for  mentally  ill 
and  mentally  retarded  individuals. 

(4)  Requirements  Relating  to  Residents'  Rights  (Section  9211(b)  of 
Ways  and  Means;  Section,  section  4111(c)  of  Energy  and  CJommerce; 
and  Sections  4051(a)  (1),  (2),  and  (4)  and  4051(e)  of  Senate  amend- 
ment) 

House  bill 
Section  9211(6).— 

(a)  General  Description,— -Amends  the  Medicare  statute  relating 
to  SNFs  to  include  residents'  rights  as  specified  below.  Requires 
that  a  SNF  protect  and  promote  these  rights,  including  each  of  the 
following  specific  rights. 

(b)  General  Rights. — 
(V  Specified  Rights.— 

(A)  Free  C/io£ce.— Provides  for  the  right  to  choose  a  personal  at- 
tendiing  physician,  to  be  fully  informed  in  advance  about  care  and 
treatment,  to  participate,  where  appropriate,  in  planning  care  and 
treatment,  and  to  be  fully  informed  in  advance  of  any  changes  in 
care  or  treatment  that  may  affect  the  resident's  well  being. 

(B)  Free  from  Restraints.— ^Towides  that  a  resident  has  the  right 
to  be  free  from  physical  or  mental  abuse,  corporal  punishment,  in- 
voluntary seclusion,  and  any  physical  or  chemical  restraints  im- 
posed for  purposes  of  discipline  or  convenience,  and  not  required  to 
treat  the  resident's  medical  sjrmptoms.  Restraints  may  only  be  im- 
posed to  ensure  the  physical  safety  of  the  resident  or  other  resi- 
dents and  only  upon  the  written  order  of  a  physician  that  specifies 
the  duration  and  circumstances  under  which  the  restraints  are  to 
be  used,  except  in  emergency  circumstances,  specified  by  the  Secre- 
tary, until  such  a  physician  order  can  reasonably  be  obtained. 

(C)  Privacy. — Provides  that  a  resident  has  the  right  to  privacy 
with  regard  to  accommodations,  medical  treatment,  and  written 
and  telephonic  communications.  Specifies  that  this  does  not  mean 
that  the  facility  is  required  to  provide  a  private  room. 

(D)  Confidentiality. — Provides  that  a  resident  has  the  right  to 
confidentiality  of  personal  and  clinical  records. 

^(E)  Accommodation  of  Needs. — Provides  that  a  resident  has  the 
right  to  reside  and  receive  services  with  reasonable  accommoda- 
tions of  individual  needs  and  preferences,  except  where  the  health 
or  safety  of  the  individual  or  other  residents  would  be  endangered, 
and  to  receive  notice  before  the  room  or  roommate  of  the  resident 
is  changed. 

(F)  Grievances. — Provides  that  a  resident  has  the  right  to  voice 
grievances  with  respect  to  treatment  or  care  that  is  (or  fails  to  be) 
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furnished,  without  discrimination  or  reprisal  for  voicing  the  griev- 
ances and  the  right  to  resolution  promptly  by  the  facility  of  griev- 
emces  the  resident  may  have  with  respect  to  the  behavior  of  other 
residents. 

(G)  Participation  in  Resident  and  Family  Groups. — No  provision. 

(2)  Notice  of  Rights  and  Services. — Requires  a  SNF  to:  (A)  tell 
each  resident  of  his  or  her  legal  rights  during  the  stay  at  the  facili- 
ty; (B)  provide  to  each  resident,  upon  reasonable  request,  a  written 
statement  of  such  rights  (which  statement  is  updated  upon  changes 
in  such  rights);  and  (C)  inform  each  resident,  in  writing  before  or  at 
the  time  of  admission  and  periodically  during  the  resident's  stay,  of 
rights  and  of  services  available  in  the  facility  and  or  related 
charges  for  such  services,  including  any  charges  for  services  not 
covered  under  Medicare  or  Medicaid,  or  not  covered  by  the  facili- 
ty's basic  per  diem  rate. 

(S)  Rights  of  Incompetent  Residents. — Requires  that  in  a  case  of  a 
resident  adjudged  to  be  incompetent  under  State  law,  for  the  rights 
of  the  resident  described  in  this  provision  to  devolve  upon,  and  be 
exercised  by,  the  person  appointed  under  State  law  to  act  on  the 
resident's  behalf. 

(4)  Use  of  Psychotropic  Drugs. — No  provision. 

(c)  Transfer  and  Discharge  Rights. — 

(1)  In  General. — Prohibits  a  SNF  from  involuntarily  transferring 
or  discharging  a  resident  unless:  (A)  the  transfer  or  discharge  is 
necessary  to  meet  the  resident's  welfare  and  the  resident's  welfare 
cannot  be  met  in  the  facility;  (B)  the  transfer  or  discharge  is  appro- 
priate because  the  resident's  health  has  improved  sufficiently  so 
the  resident  no  longer  needs  the  services  provided  by  the  facility; 
(C)  the  safety  of  individuals  in  the  facility  is  endangered;  (D)  the 
health  of  individuals  in  the  facility  would  otherwise  be  endangered; 
(E)  the  resident  has  failed,  after  reasonable  and  appropriate  notice, 
to  pay  (or  to  have  Medicare  pay  on  the  resident's  behalf)  an  allow- 
able charge  imposed  by  the  facility  for  an  item  or  service  requested 
by  the  resident  and  for  which  a  charge  may  be  imposed  consistent 
with  the  Medicare  statute;  or  (F)  the  facility  ceases  to  operate  or 
participate  in  the  program  which  reimburses  for  the  resident's 
care.  Requires  for  (A)  through  (D)  that  the  transfer  or  discharge  be 
documented  by  the  resident's  physiciaui  in  the  resident's  clinical 
record. 

(2)  Pre-Transfer  and  Pre-Discharge  Notice. — (A)  Requires  that 
before  effecting  an  involuntary  transfer  or  discharge  of  a  resident  a 
SNF  must:  notify  the  resident  (and  the  guardian  or  an  immediate 
relative  of  the  resident,  if  known)  of  the  transfer  or  discharge  and 
the  reasons;  record  the  reasons  in  the  resident's  clinical  record  (in- 
cluding required  documentation);  and  provide  timely  notice  includ- 
ing certain  required  information.  (B)  Requires  that  the  notice  be 
provided  at  least  30  days  in  advance  of  a  resident's  transfer  or  dis- 
charge except  when  the  safety  or  health  of  individuals  in  the  facili- 
ty are  endangered  or  where  the  resident's  health  improves  suffi- 
ciently to  allow  a  more  immediate  transfer  or  discharge,  or  where 
a  more  immediate  transfer  or  discharge  is  necessitated  by  the  resi- 
dent's urgent  medical  needs.  (C)  Requires  each  notice  to  include  for 
transfers  or  discharges  on  or  after  Oct.  1,  1989,  notice  of  the  resi- 
dent's right  to  appeal  the  transfer  or  discharge  as  provided  under 
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the  Medicare  statute  as  amended  by  this  bill,  and  the  name,  mail- 
ing address  and  telephone  number  of  the  State  long-term  care  om- 
budsman. 

(3)  Orientation. — Requires  a  SNF  to  provide  sufficient  prepara- 
tion and  orientation  to  residents  to  ensure  safe  and  orderly  trans- 
fer or  discharge  from  the  facility. 

(4)  Notice  on  Bed-Hold  Policy  and  Readmission. — No  provision. 

(d)  Access  and  Visitation  Rights. — Requires  a  SNF  to:  (1)  permit 
immediate  access  to  any  resident  by  officially  designated  represent- 
atives of  the  Secretary  or  the  State,  by  officially  designated  om- 
budsman, or  by  the  resident's  individual  physician;  (2)  permit  im- 
mediate access  to  a  resident,  subject  to  the  resident's  right  to  deny 
or  withdraw  consent  at  any  time,  by  immediate  family  or  other  rel- 
atives of  the  resident;  (3)  permit  immediate  access  to  a  resident, 
subject  to  reasonable  restrictions  and  the  resident's  right  to  deny 
or  withdraw  consent  at  any  time,  by  others  who  are  visiting  with 
the  consent  of  the  resident;  (4)  permit  reasonable  access  to  a  resi- 
dent by  any  entity  or  individual  that  provides  health,  social,  legal 
or  other  services  to  the  resident,  subject  to  the  resident's  right  to 
deny  or  withdraw  consent  at  any  time;  and  (5)  permit  representa- 
tives of  the  State  ombusdsman,  with  the  permission  of  the  resident 
(or  the  resident's  legal  representative)  and  consistent  with  State 
law,  to  examine  a  resident's  medical,  nursing,  and  social  records. 

(e)  Equal  Access  to  Quality  Care. — 

(V  General  Application. — Requires  a  SNF  to  establish  and  main- 
tain identical  policies  and  practices  regarding  transfer,  discharge, 
and  covered  services  for  all  individuals  regardless  of  source  of  pay- 
ment. 

(2)  Admissions. — (A)  In  General. — Prohibits  a  SNF  from  requiring 
individuals  applying  to  reside  or  residing  in  the  facility  to  waive 
their  rights  to  benefits  under  Medicare  or  Medicaid.  Prohibits  a 
SNF  from  requiring  oral  or  written  assurance  that  such  individuals 
are  not  eligible  for,  or  will  not  apply  for.  Medicare  or  Medicaid  ben- 
efits. Requires  the  SNF  to  prominently  display  in  the  facility  and 
provide  to  such  individuals  written  information  about  how  to  apply 
for  and  use  such  benefits  and  how  to  receive  refunds  for  previous 
payments  covered  by  Medicare  or  Medicaid.  Also  prohibits  a  SNF 
from  requiring  a  third  party  guarantee  of  pa)rment  to  the  facility 
as  a  condition  of  admission  to,  or  continued  stay  in,  the  facility. 

(BJ  Construction. — Specifies  that  the  admissions  provision  above 
does  not  prevent  States  or  political  subdivisions  of  States  from  pro- 
hibiting discrimination  against  individuals  who  are  entitled  to 
Medicaid  with  respect  to  admissions  practices  of  skilled  nursing  fa- 
cilities. Provides  that  it  also  does  not  prevent  a  facility  from  requir- 
ing an  individual,  who  has  legal  access  to  a  resident's  income  or 
resources  available  to  pay  for  care  of  the  facility,  to  sig^i  a  contract 
(without  incurring  personal  financial  liability)  to  provide  payment 
from  the  resident  s  income  or  resources  for  such  care. 

(P  Protection  of  Resident  Funds. — (1)  Requires  a  SNF,  upon  writ- 
ten authorization  by  a  resident,  to  accept  responsibility  for  holding, 
safeguarding,  and  accounting  for  the  resident's  personal  funds,  and 
providing  each  resident  access  to  such  funds  and  records  of  such 
funds,  (2)  Requires  the  SNF  to  establish  and  maintain  a  system 
that  assures  a  full  and  complete  accounting  (not  less  often  than 
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quarterly)  of  each  resident's  personal  funds,  and  that  establishes  a 
separate  account  or  accounts  for  such  funds  in  order  to  prevent 
any  commingling  of  such  funds  with  institutional  funds  or  with  the 
funds  of  any  person  other  than  another  resident.  (3)  Requires  that 
upon  a  resident's  death,  the  SNF  promptly  convey  the  resident's 
personal  funds  (and  a  final  accounting  of  the  funds)  to  the  individ- 
ual administering  the  resident's  estate. 
(g)  Right  to  Examine  Results  of  Survey. — No  provision. 


Section  4111(c). — 

(a)  General  Description. — Similar  provision  except  applies  to  re- 
quirements for  nursmg  facilities  under  Medicaid. 

(b)  General  Rights.— 

(1)  Specified  Rights. — 

(A)  Free  Choice. — Provides  that  a  resident  has  the  right  to  choose 
a  personal  attending  physician,  to  be  fully  informed  in  advance  of 
any  changes  in  care  or  treatment  that  may  affect  the  resident's 
well-being,  and  (except  with  respect  to  a  resident  adjudged  incom- 
petent) to  participate  in  planning  care  and  treatment  or  chsmges  in 
care  and  treatment. 

(B)  Free  from  Restraints. — Similar  provision,  except  does  not  spe- 
cifically provide  for  the  use  of  restraints  to  treat  for  medical  sjrmp- 
toms  or  their  use  in  emergency  circumstances. 

(C)  Privacy. — Similar  provision  except  adds  that  a  resident  has 
the  right  to  privacy  with  regard  to  visits,  and  meetings  of  family 
and  of  resident  groups. 

(D)  Confidentiality. — Identical  provision. 

(E)  Accommodation  of  Needs. — Provides  that  a  resident  has  the 
right  to  reside  and  receive  services  in  the  least  restrictive  environ- 
ment, except  where  the  health  and  safety  of  the  individual  or  other 
residents  would  be  endangered. 

(F)  Grievances. — Provides  that  a  resident  has  the  right  to  voice 
grievances  with  respect  to  treatment  or  care  that  is  (or  fails  to  be) 
furnished,  without  discrimination  or  reprisal  for  voicing  the  griev- 
ances. 

(G)  Participation  in  Resident  and  Family  Groups. — Provides  that 
a  resident  has  the  right  to  organize  and  participate  in  resident 
groups  in  the  facility  and  the  right  of  the  resident  s  family  to  meet 
in  the  facility  with  the  families  of  other  residents  in  the  facility. 

(2)  Notice  of  Rights  and  Services. — Requires  a  nursing  facility  to: 
(A)  provide  to  each  resident,  upon  reasonable  request,  a  written 
statement  of  the  resident's  legal  rights  during  the  stay  at  the  facili- 
ty (which  is  updated  upon  changes  in  such  rights);  (B)  inform  each 
resident  who  is  entitled  to  medical  assistance  under  Medicaid  at 
the  time  of  admission  to  the  facility  or,  if  later,  at  the  time  the 
resident  becomes  eligible  for  Medicaid,  of  the  items  and  services 
that  are  included  in  the  nursing  facility  services  under  Medicaid 
and  for  which  the  resident  may  not  be  charged  (except  as  permit- 
ted under  the  Medicaid  statute),  and  of  those  other  items  and  serv- 
ices that  the  facility  provides  and  for  which  the  resident  may  be 
charged  and  the  amount  of  the  charges  for  such  items  and  services. 
Also  requires  that  the  nursing  facility  inform  each  Medicaid  resi- 
dent of  changes  in  the  charges  imposed  for  items  and  services;  (C) 
inform  in  writing  residents  not  entitled  to  Medicaid,  before  or  at 
the  time  of  admission  and  periodically  during  the  resident's  stay,  of 
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services  available  in  the  facility  and  or  related  charges  for  such 
services,  including  any  charges  for  services  not  covered  by  the  fa- 
cility's basic  per  diem  charge;  and  (D)  upon  admission,  provide  to 
each  resident  and  each  resident's  spouse  (if  any)  the  written  notice 
of  the  resident's  and  spouse's  obligations.  (The  notice  is  to  be  devel- 
oped and  distributed  by  the  State  under  Medicaid  requirements  of 
the  State  created  by  this  bill.) 

(3)  Rights  of  Incompetent  Residents. — Similar  provision.  Requires 
that  for  a  resident  adjudged  incompetent  under  the  laws  of  a  State, 
the  rights  of  the  resiaent  under  this  provision  to  be  devolved  upon, 
and  to  the  extent  judged  necessary  by  a  court  of  competent  juris- 
diction, be  exercised  by  the  person  appointed  under  State  law  to 
act  on  the  resident's  behalf. 

(4)  Use  of  Psychotropic  Drugs.— Requires  that  psychotropic  drugs 
be  administered  only  on  physician  orders  and  only  as  part  of  a  plan 
included  in  the  written  plan  of  care  designed  to  eliminate  or 
modify  symptoms  for  which  the  drugs  are  prescribed  and  only  if,  at 
least  annually,  an  independent  consultant  in  psychopharmacology 
review  the  appropriateness  of  the  drug  plan  of  each  resident  receiv- 
ing such  drugs. 

(cj  Transfer  and  Discharge  Rights. — 

(V  In  General. — Similar  provision,  except  applies  to  nursing  fa- 
cilities under  Medicaid.  Requires  that  for  the  cases  described  in  (A) 
through  (D)  that  the  basis  for  the  transfer  or  discharge  be  docu- 
mented in  the  resident's  clinical  record.  Requires  for  the  cases  de- 
scribed in  (A)  and  (B)  that  documentation  be  made  by  the  resident's 
physician.  If  a  transfer  or  discharge  occurs  as  a  result  of  a  resident 
failing  to  pay  or  to  have  paid  an  allowable  charge  imposed  by  the 
facility  for  an  item  or  service  requested  by  the  resident  and  provid- 
ed by  the  facility,  and  if  the  resident  has  become  eligible  for  assist- 
ance under  Medicaid  after  admission  to  the  facility,  only  charges 
which  may  be  imposed  under  Medicaid  are  to  be  considered  allow- 
able. 

(2)  Pre-Transfer  and  Pre-Discharge  Notice. — (A)  Similar  provision 
except  applies  to  nursing  facilities  under  Medicaid.  Requires  the  fa- 
cility to  notify  the  resident  (and  an  immediate  family  member  of 
the  resident  or  legal  representative)  of  the  transfer  or  discharge 
and  the  reasons  for  it.  (B)  Similar  provision  except  includes  under 
the  list  of  exceptions  to  the  30  day  rule  a  case  where  a  resident  has 
not  resided  in  the  facility  for  30  days.  Requires  that  in  the  case  of 
such  exceptions  that  notice  must  be  given  as  many  days  before  the 
date  of  the  transfer  or  discharge  as  is  practicable.  (C)  Similar  provi- 
sion except  provides  that  notice  be  given  of  a  resident's  right  to 
appeal  the  transfer  or  discharge  as  provided  under  the  State  proc- 
ess established  under  this  legislation. 

Requires  that,  in  the  case  of  residents  with  developmental  dis- 
abilities, the  notice  include  the  address  and  telephone  number  of 
the  agency  responsible  for  the  protection  and  advocacy  system  for 
developmentally  disabled  individuals  established  under  the  Devel- 
opmental Disabilities  Assistance  and  Bill  of  Rights  Act.  Requires 
that  in  the  case  of  mentally  ill  residents,  the  notice  include  the  ad- 
dress and  phone  number  of  the  responsible  agency  for  the  protec- 
tion and  advocacy  system  for  such  persons  established  under  the 
Protection  and  Advocacy  for  Mentally  111  Individuals  Act. 
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(3)  Orientation. — Identical  provision,  except  applies  to  nursing  fa- 
cilities under  Medicaid. 

(4)  Notice  on  Bed-Hold  Policy  and  Readmission. — 

(A)  Requires  that  before  a  resident  is  transferred  for  hospitaliza- 
tion or  therapeutic  leave,  a  nursing  facility  must  provide  written 
information  to  the  resident  and  an  immediate  family  member  or 
legal  representative  concerning  the  provisions  of  the  State  plan 
under  Medicaid  regarding  the  period  (if  any)  during  which  the  resi- 
dent will  be  permitted  to  return  and  resume  residence  in  the  facili- 
ty, and  the  policies  of  the  facility  regarding  such  a  period.  These 
policies  are  requiired  to  be  consistent  with  the  provisions  of  (C) 
below. 

(B)  Requires  that  at  the  time  of  transfer  of  a  resident  to  a  hospi- 
tal or  therapeutic  leave,  a  facility  must  provide  written  notice  to 
the  resident  and  an  immediate  family  member  or  legal  representa- 
tive of  the  duration  of  any  period  described  in  (A)  above. 

(C)  Requires  a  nursing  facility  to  establish  and  follow  a  written 
policy  under  which  a  resident  eligible  for  medical  assistance  for 
nursing  facility  services  under  Medicaid,  who  is  transferred  from 
the  facility  for  hospitalization  or  therapeutic  leave,  and  whose  hos- 
pitalization or  therapeutic  leave  exceeds  a  period  paid  for  under 
Medicaid  for  the  holding  of  a  bed  for  the  resident,  will  be  permitted 
to  be  readmitted  to  the  facility  immediately  upon  the  first  avail- 
ability of  a  bed  in  a  semiprivate  room  in  the  facility  if,  at  the  time 
of  readmission,  the  resident  requires  the  services  provided  by  the 
facility. 

(D)  No  provision. 

(d)  Access  and  Visitation  Rights. — Requires  a  nursing  facility  to: 
(1)  similar,  except  does  not  specify  that  the  representatives  be  offi- 
cially designated;  (2)  permit  immediate  access  to  a  resident,  subject 
to  the  resident's  right  to  deny  or  withdraw  consent  at  any  time,  by 
members  of  the  immediate  family  of  the  resident;  (3)  permit  imme- 
diate access  to  a  resident  (subject  only  to  reasonable  restrictions)  by 
relatives  (other  than  immediate  family  members)  of  the  resident 
and  others  wo  are  visiting  with  the  consent  of  the  resident;  (4) 
permit  reasonable  access  to  a  resident  by  any  entity  or  individual 
that  provides  health,  social,  legal,  or  other  services  to  the  resident; 
(5)  similar  provision  except  limits  the  State  ombudsman  to  examine 
a  resident's  clinical  records. 

(e)  Equal  Acces  to  Quality  Care. — 

(V  General  Application. — Simiar  provison  except  applies  to  nurs- 
ing facilities  under  Medicaid,  and  the  services  of  those  facilities 
under  the  State  plan.  Specifies  that  this  does  not  prevent  a  facility 
from  charging  for  services  furnished,  consistent  with  the  notice  to 
residents  required  under  this  bill.  Specifies  that  it  also  does  not  re- 
quire a  State  to  offer  additional  services  on  behalf  of  a  resident 
than  are  otherwise  provided  under  Medicaid. 

(2J  Admissions. — 

(A)  General. — Similar  provision  except  specifies  that  the  facility 
provide  oral  and  written  information  about  how  to  apply  for  and 
use  the  benefits  and  how  to  receive  refunds  for  previous  payments 
covered  by  such  benefits.  Also  prohibits  a  facility  from  requiring  a 
third  party  guarantee  of  payment  to  the  facility  as  a  condition  of 
admission  (or  expedited  admission)  to,  or  continued  stay  in,  the  fa- 
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cility.  For  residents  entitled  to  medicaid  assistance,  prohibits  a  fa- 
cility from  charging,  soliciting,  accepting  or  receiving  (with  the  ex- 
ception of  amounts  otherwise  required  to  be  paid  under  the  State 
plan)  any  gift,  money,  donation  or  other  consideration  as  a  precon- 
dition of  admitting  (or  expediting  the  admission  of)  the  individual 
to  the  facility  or  as  a  requirement  for  the  individual's  continued 
stay  in  the  facility. 

(BJ  Construction. — Similar  provision  except  applies  to  admissions 
practices  of  nursing  facilities  under  Medicaid.  Also  specifies  that 
the  admissions  provisions  does  not  prevent  a  facility  from  charging 
a  resident,  eligible  for  Medicaid,  for  items  or  services  the  resident 
has  requested  and  received  and  are  not  specified  in  the  State  plan 
as  included  in  the  term  "nursing  facility  services."  Provides  that  it 
also  does  not  prevent  a  nursing  facility  from  soliciting,  accepting, 
or  receiving  a  charitable,  religious,  or  philanthropic  contribution 
from  an  organization  or  from  a  person  unrelated  to  the  resident  (or 
potential  resident),  but  only  to  the  extent  that  such  contribution  is 
not  a  condition  of  admission,  expediting  admission  or  continued 
stay  in  the  facility. 

(f)  Protection  of  Resident  Funds. — (1)  Similar  provision  except  ap- 
plies to  nursing  facilities  under  Medicaid.  (2)  Requires  that  where  a 
resident  has  given  the  authorization  under  (1)  above,  that  the  nurs- 
ing facility  establish  and  maintain  a  system  that  assures  full  and 
complete  accounting  of  each  resident's  personal  funds,  and  estab- 
lishes a  separate  account  for  such  funds  in  order  to  prevent  any 
commingling  of  such  funds  with  institutional  funds  or  with  the 
funds  of  any  other  person  other  than  another  such  resident,  and 
notifies  each  resident  receiving  Medicaid  when  the  amount  in  the 
resident's  account  reaches  $200  less  than  the  qualifying  dollar 
amount  that  may  result  in  the  loss  of  Medicaid  eligibility  (under 
SSI)  and  the  fact  that  if  the  amount  in  the  account  (in  addition  to 
the  value  of  the  resident's  other  nonexempt  resources)  reaches  that 
amount,  the  resident  may  lose  eligibility  for  medical  assistance.  (3) 
Identical  provision. 

(g)  Right  to  Examine  Results  of  Survey. — No  provision. 

Senate  amendment 

(a)  General  Description. — Requires  SNFs  and  ICFs  to  protect  and 
promote  the  rights  of  individuals  residing  in  the  institution,  includ- 
ing each  of  the  rights  described  below,  and  any  other  right  estab- 
lished by  the  Secretary. 

(b)  General  Rights. — 
(V  Specified  Rights. — 

(A)  Free  Choice. — No  provision. 

(B)  Free  from  Restraints. — No  provision. 

(C)  Privacy. — Provides  residents  of  SNFs  and  ICFs  with  the  right 
to  associate  and  communicate  privately  with  persons  of  their 
choice. 

(D)  Confidentiality. — No  provision. 

(E)  Accommodation  of  Needs. — No  provision. 

(F)  Grievances. — Provides  that  residents  of  SNFs  and  ICFs  have  a 
light  to  prompt  efforts  by  the  institution  to  resolve  grievances  the 
individual  may  have,  including  those  with  respect  to  the  behavior 
of  other  residents.  Also  provides  the  right  to  file  complaints,  voice 
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grievances,  and  recommend  changes  in  policies  and  service  to  the 
staff  of  the  facility  and  to  outside  representatives  of  the  resident's 
choice,  free  from  restraint,  interference,  coercion,  discrimination, 
or  reprisal. 

(G)  Participation  in  Resident  and  Family  Groups. — Provides  that 
residents  of  SNFs  and  ICFs  have  the  right  (with  those  of  family 
members)  to  orgsmize,  maintain,  and  participate  in  resident  adviso- 
ry and  family  councils,  including  the  right  to  assistance  from  a  des- 
ignated staff  member,  space,  and  privacy  for  meetings.  Also  pro- 
vides residents  with  the  right  to  participate  freely  in  social,  reli- 
gious, and  community  activities  that  do  not  interfere  with  the 
rights  of  others  residing  in  the  facility. 

(2)  Notice  of  Rights  and  Services, — Provides  that  residents  of 
SNFs  and  ICFs  have  the  right  (A)  to  be  informed  orally  and  in 
writing  at  the  time  of  admission  to  the  institution  of  the  resident's 
legal  rights  during  the  stay  at  the  facility  and  to  have  these  rights 
described  in  a  written  statement,  which  is  made  available  to  the 
resident  upon  reasonable  request  and  which  is  updated  upon 
changes  in  rights;  (B)  to  be  informed  in  writing  before  or  at  the 
time  of  admission  and  periodically  during  his  or  her  stay  of  serv- 
ices available  in  the  facility  and  of  related  charges  for  these  serv- 
ices, including  any  charges  for  services  not  covered  under  Medicare 
or  Medicaid,  or  not  covered  by  the  facility's  basic  per  diem  rate. 

(SJ  Rights  of  Incompetent  Residents. — Provides  for  an  individual 
in  a  SNF  or  ICF  unable  (as  determined  by  State  law)  to  exercise  his 
or  her  rights,  the  rights  (as  specified  in  regulation  by  the  Secre- 
tary) that  may  be  exercised  by  another  person  on  bfehalf  of  the  resi- 
dent (as  permitted  under  State  law). 

(4)  Use  of  Psychotropic  Drugs. — No  provision. 

(c)  Transfer  and  Discharge  Rights. — 

(V  In  General. — Provides  that  an  individual  in  a  SNF  or  ICF  can 
be  transferred  or  discharged  only  for  medical  reasons,  or  for  his 
welfare  and  that  of  other  patients,  or  for  nonpayment  of  his  stay 
(except  as  prohibited  by  Medicare  or  Medicaid),  and  must  be  given 
reasonable  advance  notice  to  ensure  orderly  transfer  or  discharge. 
Requires  the  SNF  and  ICF  to  document  in  a  resident's  records  the 
circumstances  of  a  discharge  or  transfer. 

(2)  Pre-Transfer  and  Pre-Discharge  Notice. — (A)  Requires  a  SNF 
and  ICF  to  notify  a  resident,  as  evidenced  by  a  signed  acknowledge- 
ment, of  the  resident's  transfer  or  discharge.  (B)  Requires  that  the 
notice  be  provided  at  least  30  days  in  advance  of  the  resident's 
transfer  or  discharge,  except  where  the  resident's  health  improves 
sufficiently  to  allow  a  more  immediate  transfer  or  discharge;  a 
more  immediate  transfer  or  discharge  is  necessitated  by  the  resi- 
dent's urgent  medical  needs,  as  explicitly  recorded  by  the  attending 
physician  in  the  resident's  record.  (C)  Similar  provision,  but  with- 
out deadline,  and  with  specification  that  notice  include  right  to 
appeal  the  transfer  to  the  State  survey  and  certification  agency. 

(3)  Orientation.—S\m\\sir  provision,  except  applies  to  SNFs  and 
ICFs  and  also  specifies  that  orientation  "provide  for"  rather  than 
"ensure"  safe  and  orderly  transfer  or  discharge. 

(4)  Notice  on  Bed-Hold  Policy  and  Readmission. — 

(A)  Requires  SNFs  and  ICFs  to  provide  written  information  to 
each  individual  entitled  to  Medicaid  benefits  concerning  provisions 
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of  the  State's  plan  regarding  bed  holds,  before  discharging  the  resi- 
dent for  hospitalization  or  therapeutic  leave. 

(B)  Requires  SNFs  and  ICFs,  at  the  time  of  discharge  of  a  resi- 
dent to  a  hospital  or  for  therapeutic  leave,  to  provide  written 
notice  to  the  resident  of  the  duration  of  any  bed  hold  under  the 
State's  Medicaid  plan. 

(C)  No  provision. 

(D)  Requires  that  State  Medicaid  plans  provide  payment  for  at 
least  three  bed  hold  days  for  persons  furnished  SNF  or  ICF  services 
under  the  plan. 

(d)  Access  and  Visitation  Rights, — Requires  SNFs  and  ICFs  to:  (1) 
similar,  except  specifies  that  '^y"  officially  designated  representa- 
tive have  access;  (2)  similar,  except  only  specifies  access  of  relatives 
who  are  visiting  with  the  consent  of  the  individual;  (3)  permit 
access  by  other  individuals  designated  in  writing  by  the  resident; 
(4)  similar,  except  does  not  specify  "other"  services  and  right  to 
deny  access;  (5)  similar  provision,  with  examination  of  resident's 
medical,  nursing,  and  social  records. 

(e)  Equal  Access  to  Quality  Care. — 

(V  General  Application, — Requires  SNFs  and  ICFs  to  establish 
£uid  maintain  identical  policies  and  practices  regarding  transfers, 
discharges,  and  the  provision  of  those  services  required  under  Med- 
icare or  Medicaid  for  all  individuals  regardless  of  source  of  pay- 
ment. 

(2)  Admissions. 

(A)  General. — Prohibits  SNFs  and  ICFs  from  requiring  individ- 
uals applying  to  reside  or  residing  in  the  institution  to  waive  their 
rights  to  benefits  under  Medicare  or  Medicaid.  Requires  the  institu- 
tion to  display  prominently  in  the  institution  and  to  provide  to  in- 
dividuals applying  to  reside  or  residing  in  the  institution  regarding 
how  to  apply  for  and  use  benefits  under  Medicare  or  Medicaid  and 
how  to  receive  refunds  for  previous  pajanents  covered  by  such  ben- 
efits. Also  prohibits  SNFs  and  ICFs  from  requiring  any  oral  or 
written  assurance  from  any  person  with  respect  to  an  individual 
who  is  staying  in  (or  applying  for  admission)  the  institution  that 
such  person  will  be  financially  responsible  for  any  charges  for  the 
individual.  Further  prohibits  SNFs  and  ICFs  from  requiring  (as  a 
condition  of  admission  or  continued  stay  in  the  facility)  any  nonre- 
fundable deposit,  gift,  contribution,  or  prepayment  to  be  made  by 
or  on  behalf  of  an  individual. 

(B)  Construction. — With  regard  to  provision  prohibiting  the  insti- 
tution from  requiring  a  person  to  accept  financial  responsibility  for 
charges  of  a  resident,  specifies  that  this  provision  does  not  prohibit 
an  institution  from  requiring  a  person  who  is  authorized  by  law  to 
disburse  the  income  of  the  resident  to  enter  into  an  agreement  to 
pay,  solely  from  the  items  and  services  for  which  payment  may  not 
be  made  under  Medicare  or  Medicaid. 

Also  specifies  that  where  an  institution  furnishes,  at  the  request 
of  an  individual,  items  or  services  for  which  payment  may  not  be 
made  (in  whole  or  in  part)  under  Medicare  or  Medicaid,  the  institu- 
tion may  require  payment  by  the  individual  (or  by  another  on 
behalf  of  the  individual)  of  such  amounts,  if,  before  accepting  an 
item  or  service,  the  individual  is  informed  of  the  amount  for  which 
pa)niient  will  not  be  made. 


688 


Specifies  that  the  eligibility  of  an  individual  for  benefits  under 
Medicare  or  Medicaid  will  not  be  affected  by  any  such  pajmient 
made  by  the  individual  (or  other  person  on  his  or  her  behalf),  and 
the  failure  to  make  such  payment  shall  not  constitute  grounds  for 
transfer  or  discharge  from  the  institution. 

(fl  Protection  of  Resident  Funds. — Requires  that  SNFs  and  ICFs 
establish  gmd  maintain  a  system  for  protecting  the  personal  funds 
of  residents  that  meets  the  following  requirements: 

(1)  The  institution  furnishes  each  resident,  upon  admission,  with 
a  written  statement  that  (a)  describes  all  services  furnished  by  the 
institution  that  can  be  charged  to  the  resident's  personal  funds  and 
the  extent  to  which  any  such  service  is  included  in  the  institution's 
basic  rate;  (b)  states  there  is  no  obligation  for  the  resident  to  depos- 
it personal  funds  with  the  institution  and  describes  the  resident's 
right  to  select  how  such  funds  are  handled;  and  (c)  describes  the 
institution's  obligation,  once  it  accepts  the  written  authorization  of 
the  resident,  to  hold,  safeguard,  and  account  for  the  resident's  per- 
sonal funds  are  detailed  immediately  below. 

(2)  Upon  the  institution's  acceptance  of  the  written  authorization 
of  the  resident,  (a)  the  institution  deposits  any  amount  of  personal 
funds  in  excess  of  $50  in  an  interest  bearing  account  (or  accounts) 
that  is  separate  from  any  of  the  institution's  operating  accounts 
and  credits  to  the  account  all  interest  earned;  (b)  the  institution 
maintains  personal  funds  not  in  excess  of  $50  in  a  non-interest 
bearing  account  or  petty  cash  fund;  and  (c)  the  institution  assures  a 
full  and  complete  accounting  of  the  personal  funds  so  as  to  ensure 
that  there  is  no  commingling  of  personal  funds  held  by  the  institu- 
tion with  the  funds  of  the  institution  or  with  the  funds  of  any  indi- 
vidual other  than  another  resident. 

(3)  The  institution  maintains  a  written  record  of  all  financial 
transactions  involving  the  personal  funds  of  a  resident  who  en- 
trusts personal  funds  with  the  institution  and  affords  the  resident 
(or  a  legal  representative  of  the  resident)  reasonable  access  to  such 
record. 

(4)  The  institution  purchases  a  surety  bond  to  guarantee  the  se- 
curity of  all  personal  funds  of  residents  entrusted  to  the  institu- 
tion. 

(5)  The  institution  notifies  the  resident  (or  a  legal  representative 
of  the  resident)  and  the  State  Medicaid  agency  when  the  personal 
funds  of  the  resident  entrusted  to  the  institution  reach  an  amount 
that  threatens  the  resident's  eligibility  for  SSI  or  Medicaid. 

(6)  The  institution  does  not  charge  to  the  personal  funds  of  a  resi- 
dent the  costs  of  any  item  or  service  for  which  payment  is  made 
under  Medicare  or  Medicaid  (as  the  case  may  be). 

Also  requires  the  Secretary  to  issue,  before  the  first  day  of  the 
seventh  month  to  begin  after  the  date  of  enactment  of  the  bill,  reg- 
ulations required  under  section  21(b)  of  the  Medicare-Medicaid 
Anti-Fraud  and  Abuse  Amendments  of  1977  (with  regard  to  costs 
which  may  be  charged  to  the  personal  funds  of  a  resident  and  costs 
which  are  to  be  included  in  the  reasonable  costs  of  the  facility). 
Provides  that  in  the  event  the  Secretary  does  not  issue  these  regu- 
lations, and  notwithstanding  any  other  provision  of  law,  the  costs 
which  may  not  be  charged  to  the  personal  funds  of  a  resident  eligi- 
ble for  benefits  under  Medicare  or  Medicaid  (and  for  which  pay- 
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ment  shall  be  made  under  Medicare  or  Medicaid,  as  the  case  may 
be)  sh^l  include,  at  a  minimum,  the  costs  for  routine  personal  hy- 
giene items  and  services  furnished  by  the  facility. 

(g)  Right  to  Examine  Results  of  Survey. — Provides  residents  of 
SNFs  and  ICFs  with  right  to  examine,  upon  reasonable  request,  the 
results  of  the  institution's  most  recent  certification  survey  conduct- 
ed by  the  Secretary  or  a  State  or  local  agency  and  any  plan  of  cor- 
rection in  effect  for  the  institution. 

Conference  agreement 

The  conference  agreement  includes  both  House  provisions  with 
an  amendment  incorporating  Senate  provisions: 

(1)  to  protect  and  promote  the  right  of  the  resident  to  partici- 
pate in  social,  religious,  and  community  activities  that  do  not 
interfere  with  the  rights  of  other  residents  in  the  facility;  the 
right  to  examine,  upon  reasonable  request,  the  results  of  the 
most  recent  survey  of  the  facility  conducted  by  the  Secretary 
or  a  State  or  local  agency  and  any  plan  of  correction  in  effect; 
and  any  other  right  established  by  the  Secretary; 

(2)  to  inform  each  resident,  orally  and  in  writing,  at  the  time 
of  admission,  of  the  resident's  legal  rights  during  the  stay  at 
the  facility;  and 

(3)  to  apply  transfer  and  discharge  requirements  to  all  trans- 
fers and  discharges. 

Furthermore,  the  conference  agreement  incorporates  Senate  pro- 
visions with  regard  to  protection  of  residents'  funds. 

(5)  Requirements  Relating  to  Administration  and  other  Matters 
(Section  9211(c)  of  Ways  and  Means;  Section  4111(e)  of  Energy  and 
Commerce;  and  Section  4051(aXl)  of  Senate  amendment) 

Present  law 

Under  current  law,  SNFs  participating  in  Medicare  and/or  Med- 
icaid must  meet  specified  requirements  relating  to  administration, 
conformance  with  the  Life  Safety  Code,  and  other  matters  under 
1861(j)  of  the  Medicare  statute.  They  must  also  meet  certain  re- 
quirements relating  to  notification  in  the  case  of  a  change  in  own- 
ership or  control  in  Section  1124  of  the  Social  Security  Act.  ICFs 
under  Medicaid  are  required  to  have  methods  of  administrative 
management  that  will  enable  them  to  meet  other  requirements  in 
regulations.  They  also  must  meet  certain  requirements  relating  to 
notification  in  the  case  of  a  change  in  ownership  or  control. 

House  bill 
Section  9211(c).— 

(a)  Administration. — Provides  that  for  purposes  of  Medicare  re- 
quirements relating  to  SNFs,  a  SNF  must  be  administered  in  a 
manner  that  enables  it  to  attain  or  maintain  the  highest  possible 
physical,  mental  and  psychosocial  well-being  of  each  resident  (con- 
sistent with  requirements  established  by  the  Secretary  as  required 
under  this  bill). 

(1)  Required  Notices. — Requires  that  if  a  change  occurs  in  the 
persons  with  an  ownership  or  control  interest  in  the  SNF  (as  de- 
fined by  the  disclosure  of  ownership  section  of  the  Social  Security 
Act);  in  the  persons  who  are  officers,  directors,  agents,  or  managing 
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employees  (as  defined  under  the  section  of  the  Social  Security  Act 
on  disclosure  by  institutions  of  individuals  who  have  been  convict- 
ed of  certain  offenses);  or  the  individual  who  is  the  administrator 
or  director  of  nursing  of  the  facility,  that  the  SNF  provide  notice  to 
the  State  agency  responsible  for  licensing  of  the  facility.  Requires 
notice  at  the  time  of  the  change,  of  the  change  and  of  the  identity 
of  the  new  person  or  persons. 

(2)  Nursing  Facility  Administrator. — Requires  the  administrator 
of  a  SNF  to  meet  any  standards  established  by  the  Secretary  (as 
specified  below  under  Federal  responsibilities  for  standards). 

(S)  Licensing  and  Life  Safety  Code, — Requires  that  a  SNF  be  li- 
censed under  applicable  State  and  local  law.  Requires  a  SNF  to 
meet  such  provisions  of  such  edition  (as  specified  by  the  Secretary 
in  regulation)  of  the  Life  Safety  Code  of  the  National  Fire  Protec- 
tion Association  as  are  applicable  to  nursing  homes;  except  that 
the  provisions  of  such  Code  will  not  apply  in  any  State  if  the  Secre- 
tary finds  that  in  the  State  there  is  in  effect  a  fire  and  safety  code, 
imposed  by  State  law,  which  provides  protection  for  residents  of 
and  personnel  in  SNF  facilities  at  least  equal  to  the  protections 
provided  under  such  Code. 

(4)  Sanitary  and  Infection  Control  and  Physical  Environment. — 
Requires  a  SNF  to  establish  and  maintain  an  infection  control  pro- 
gram designed  to  provide  a  safe,  sanitary  and  comfortable  environ- 
ment in  which  residents  reside  and  to  help  prevent  the  develop- 
ment and  transmission  of  disease  and  infection.  Requires  the  SNF 
to  be  designed,  constructed,  equipped,  and  maintained  in  a  manner 
to  protect  the  heedth  and  safety  of  residents,  personnel  and  the 
general  public. 

(5)  Miscellaneous.— Requires  a  SNF  to  operate  and  provide  serv- 
ices in  compliance  with  all  applicable  Federal,  State  and  local  laws 
and  regulations  (including  the  requirements  of  the  Social  Security 
Act  relating  to  disclosure  of  ownership)  £uid  with  all  accepted  pro- 
fessional standards  and  principles  which  apply  to  professionals  pro- 
viding services  in  such  a  facility.  Requires  a  SNF  to  meet  such 
other  requirements  relating  to  the  health,  safety  and  well-being  of 
residents  or  relating  to  the  physical  facilities  in  the  SNF  as  the 
Secretary  may  find  necessary. 

Section  illl(e).— 

(a)  Administration. — Similar  provision  except  applies  to  nursing 
facilities  under  Medicaid. 

(1)  Required  Notices. — Similar  provision  but  also  requires  notice 
if  a  change  occurs  in  the  corporation,  association,  or  other  company 
responsible  for  the  management  of  the  facility. 

(2)  Nursing  Facility  Administrator. — No  provision. 

(3)  Licensing  and  Life  Safety  Code. — Similar  provision  except  ap- 
plies to  nrusing  facilities  under  Medicaid  and  provides  that  the 
Secretary  may  waive,  for  such  periods  as  he  deems  appropriate, 
specific  provisions  of  the  Life  Safety  Code,  which  is  regidly  applied 
would  result  in  unreasonable  hardship  upon  a  facility,  but  only  if 
such  waiver  would  not  adversely  affect  the  health  and  safety  of 
residents  of  personnel.  Provides  for  an  exception  from  the  provi- 
sions of  such  Code  in  any  State  if  the  Secretary  finds  that  in  that 
State  there  is  in  effect  a  fire  and  safety  code,  imposed  by  State  law. 
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which  adequately  protects  residents  of  the  personnel  in  nursing  fa- 
cilities. 

W  Sanitary  and  Infection  Control  and  Physical  Environment — 
Similar  provision  except  applies  to  nursing  facilities  under  Medic- 
aid. 

(5)  Miscellaneous. — Similar  provision  except  applies  to  nursing 
facilities  under  Medicaid  and  requires  that  a  nursing  facility  must 
meet  such  other  requirements  relating  to  the  health  and  safety  of 
residents  or  relating  to  the  physical  facilities  in  the  facility  as  the 
Secretary  may  find  necessary,  which  may  include  any  of  the  addi- 
tional conditions  prescribed  by  the  Secretary  for  SNFs  under  Medi- 
care. 

Senate  amendment 

(a)  Administration. — Similar  provision  except  applies  to  SNFs 
and  ICFs  and  specifies  that  resources  be  used  effectively  and  effi- 
ciently to  maintain  and  improve  the  residents'  physical,  mental 
and  psychosocial  wellbeing. 

Also  requires  a  SNF  to  have  policies  which  are  developed  with 
the  advice  of  (and  with  review  of  these  policies  from  time  to  time 
by)  a  group  of  professinal  personnel,  including  one  or  more  physi- 
cians and  one  or  more  registered  professional  nurses,  to  govern  the 
skilled  nursing  care  and  related  medical  or  other  services  it  pro- 
vides. Also  requires  the  SNF  to  have  a  physician,  a  registered  pro- 
fessional nurse,  or  a  medical  staff  responsible  for  the  execution  of 
these  policies. 

Further  requires  a  SNF  to  have  in  effect  (1)  a  utilization  review 
plan  that  meets  the  requirements  of  Medicare  law  and  (2)  an  over- 
all plan  and  budget  that  meet  the  requirements  of  Medicare  law. 

Requires  SNFs  to  cooperate  in  an  effective  program  that  provides 
for  regular  independent  medical  evaluation  and  audit  of  the  resi- 
dents of  the  institution  to  the  extent  required  by  the  programs  in 
which  the  institution  participates  (including  a  medical  evaluation 
of  each  resident's  need  for  SNF  services). 

( 1)  Requires  Notices.  — No  provision . 

(2)  Nursing  Facility  Administrator. — No  provision. 

(S)  Licensing  and  Life  Safety  Code. — Identical  to  Energy  and 
Commerce  provision  except  applies  to  SNFs. 

(4)  Sanitary  and  Infection  Control  and  Physical  Environment. — 
No  provision. 

(5)  Miscellaneous. — Similar  to  Ways  and  Means  provision  but 
without  specification  of  professional  standards  and  principles 
"which  apply  to  professionals  providing  services  in  such  a  facility." 

Also  provides  that,  notwithstanding  any  other  provision  of  law, 
all  information  concerning  nursing  facilities  required  to  be  filed 
under  the  bill  with  the  Secretary  or  a  State  agency  shall  be  made 
available  to  Federal  and  State  employees  for  purposes  consistent 
with  the  effective  administration  of  programs  under  Medicare. 

Specifies  that  nothing  in  the  requirements  for  SNFs  and  ICFs 
shall  be  construed  to  require  an  institution  that  does  not  partici- 
pate in  Medicaid  to  accept  payments  from  Medicaid  or  to  accept  for 
treatment  any  individual  for  whom  pajonent  may  be  made  under 
Medicaid. 


692 


Conference  agreement 

The  conference  agreement  includes  both  House  provisions. 

(6)  Requirements  Relating  to  Preadmission  Screening  for  Mental- 
ly 111  and  Mentally  Retarded  Individuals  (Section  4111(d)  of  Energy 
and  Commerce;  and  Sections  4051  (aXD  of  Senate  amendment) 

Present  law 

Under  the  current  Medicaid  statute,  States  are  required  to 
review  patients  to  determine  the  appropriateness  and  qusdity  of 
care  provided.  In  addition,  ICF  services  may  include  services  in  a 
facility  for  the  mentally  retarded  if  the  primary  purpose  of  the  in- 
stitution (or  distinct  part  thereof)  is  to  provide  services  for  the 
mentally  retarded,  and  if  such  persons  receive  active  treatment. 
Furthermore,  Medicaid  coverage  of  inpatient  psychiatric  care  is 
limited  to  persons  21  years  of  age  of  younger  or  65  years  of  age  or 
older.  There  are  no  statutory  requirements  for  preadmission 
screening  to  determine  whether  a  SNF  or  ICF  is  the  appropriate 
level  of  care  required  by  a  mentsdly  retarded  or  mentally  ill 
person. 

House  hill 

Section  4111(d). — Prohibits  a  nursing  facility  from  admitting,  on 
or  after  Jan.  1,  1989,  any  new  resident  who  (1)  is  mentally  ill  (as 
defined  under  this  bill)  unless  the  State  mental  health  authority 
has  determined  prior  to  admission  that,  because  of  the  physical 
and  mental  condition  of  the  individual,  the  individual  requires  the 
level  of  services  provided  by  a  nursing  facility,  and,  if  the  individ- 
ual requires  such  level  of  services,  whether  the  individual  requires 
active  treatment  for  mental  illness,  or  (2)  is  mentally  retarded  (as 
defined  in  this  bill)  unless  the  State  mental  retardation  or  develop- 
mental disability  authority  has  determined  prior  to  admission  that, 
because  of  the  physical  and  mental  condition  of  the  individual,  the 
individual  requries  the  level  of  services  provided  by  a  nursing  facil- 
ity and,  if  the  individual  requires  such  level  of  services,  whether 
the  individual  requires  active  treatment  for  mental  retardation. 
Requires  the  facility  to  make  a  copy  of  any  such  determination 
part  of  the  resident's  clinical  records. 

Senate  amendment 

Similar  provision  to  Energy  and  Commerce,  except  specifies  that 
the  basis  for  the  State  mental  health  authority's  determination  is 
an  independent  physical  and  mental  evaluation. 

Conference  agreement 

The  conference  agreement  includes  the  House  provision.  As 
noted  above,  these  provisions  were  included  under  requirements 
that  facilities  participating  in  Medicaid  must  meet  for  resident  as- 
sessments. 

(7)  State  Requirements  Relating  to  Nursing  Facility  Require- 
ments (Section  9211(c)  of  Ways  and  Means;  Section  4111(f)  of 
Energy  and  Commerce;  and  Sections  4051(aXl),  (6),  and  (7)  of 
Senate  amendment) 
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Present  law 

Under  current  Medicare  law,  the  Secretary  contracts  with  the 
States  to  utilize  the  services  of  the  State  health  agency  or  other 
appropriate  State  agency  to  determine  compliance  with  Medicare's 
conditions  of  participation  for  SNFs.  However,  there  are  no  re- 
quirements that  States  establish  and  approve  nurse  aide  training 
programs  for  individuals  employed  as  nurse  aides  in  SNFs.  States 
are  not  required  to  establish  registries  to  track  or  record  the  quali- 
fications of  nurse  aides.  States  are  also  not  required  to  have  in 
place  a  system  for  appealing  involuntary  transfers  or  discharges 
from  SNFs. 

Under  current  Medicaid  law,  the  State  Medicaid  agency  is  re- 
quired to  contract  with  the  State  survey  agency  used  by  Medicare 
(if  that  agency  is  the  agency  responsible  for  licensing  health  facili- 
ties). There  are  no  requirements  that  States  establish  and  approve 
nurse  aide  training  programs  for  individuals  employed  as  nurse 
aides  in  SNFs  or  ICFs.  States  are  not  required  to  establish  regis- 
tries or  record  the  qualifications  of  nurse  aides.  States  are  also  not 
required  to  have  a  system  for  appealing  involuntary  transfers  or 
discharges  from  ICFs  or  SNFs  participating  in  Medicaid.  Medicaid 
law  requires  States  to  have  a  program  for  the  licensing  of  adminis- 
trators of  nursing  homes.  The  States  are  not  currently  required 
imder  their  Medicaid  plems  to  develop  a  written  notice  of  rights,  or 
to  have  in  effect  a  preadmission  screening  program  for  making  de- 
terminations for  mentally  ill  and  mentally  retarded  individuals. 

House  bill 
Section  9211(c)  — 

(a)  In  General. — Adds  a  new  section  to  the  SNF  survey  and  certi- 
fication provisions  of  the  Medicare  statute  prohibiting  the  Secre- 
tary from  entering  into  an  agreement  with  a  State  with  respect  to 
determining  whether  the  institution  is  a  SNF  unless  the  State 
meets  the  following  requirements. 

(b)  Specification  of  Nurse  Aide  Training. — Requires  the  State  by 
Sept.  1,  1988  to  specify  those  training  and  testing  programs,  and 
those  testing  programs,  that  it  recognizes  and  approves  for  pur- 
poses of  the  nurse  aide  requirements  of  this  bill  and  that  meet  the 
minimum  requirements  established  by  the  Secretary  for  standards 
for  nurse  aide  training.  Prohibits  the  State  from  approving  a  pro- 
gram (1)  offered  by  or  in  a  SNF  which  has  been  determined  to  be 
out  of  compliance  with  the  requirements  for  SNFs  (related  to  provi- 
sion of  services,  patients'  rights  and  administration)  within  the  pre- 
vious two  years,  or  (2)  offered  by  a  SNF  unless  the  State  makes  the 
determination,  upon  an  individual's  completion  of  the  program, 
that  the  individual  is  competent  to  provide  nursing  and  nursing-re- 
lated services  in  SNFs.  Provides  that  the  failure  of  the  Secretary  to 
establish  standards  for  nurse  aide  training  programs  does  not  re- 
lieve the  State  of  the  responsibility  to  specify  approved  programs. 

(c)  Nurse  Aide  Registry. — Requires  the  State  to  maintain  a  regis- 
try of  all  individuals  who  have  successfully  completed  a  nurse  aide 
training  and  testing  program,  or  a  testing  program.  Requires  the 
registry  to  provide  (in  accordance  with  regulations  of  the  Secre- 
tary) for  the  inclusion  of  specific  findings  of  resident  neglect  or 
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abuse  involving  individuads  listed  in  the  registry,  notice  to  the  indi- 
vidual of  the  proposed  inclusion  of  such  finding  with  respect  to  the 
individual,  and  for  the  inclusion  of  any  brief  statement  of  individ- 
uals disputing  the  findings.  Requires  that  in  the  case  of  inquiries  to 
the  registry  concerning  a  listed  individual,  that  any  information 
disclosed  concerning  a  finding  also  include  disclosure  of  any  such 
statement  in  the  registry  relating  to  the  finding  or  a  clear  and  ac- 
curate summary  of  the  statement.  Provides  that  the  failure  of  the 
Secretary  to  establish  standards  for  nurse  aide  registries  does  not 
relieve  the  State  of  its  responsibility  to  establish  and  maintain  a 
registry. 

(d)  Appeals  Process  for  Involuntary  Transfers. — Requires  the 
State  to  provide  a  fair  mechanism  (meeting  the  guidelines  estab- 
lished under  this  bill)  for  hearing  appeals  on  involuntary  transfers 
of  residents  for  transfers  from  SNFs  on  or  after  Oct.  1,  1989.  Pro- 
vides that  the  failure  of  the  Secretary  to  establish  standards  for  ap- 
pealing involuntary  transfers  does  not  relieve  the  State  of  its  re- 
sponsibility for  establishing  a  fair  mechanism. 

(ej  Standards  for  Facility  Administrators. — Requires  that  by  July 
1,  1989,  the  State  must  have  implemented  and  enforced  the  nursing 
facility  administrator  standards  developed  under  this  bill  respect- 
ing the  qualification  of  SNF  administrators. 

(P  Notice  of  Medicaid  Rights. — No  provision. 

(g)  State  Requirements  for  Preadmission  Screening. — No  provi- 
sion. 

(h)  State  Requirements  for  Annual  Resident  Review. — No  provi- 
sion. 

(i)  Response  to  Preadmission  Screening  and  Resident  Review. — No 
provision. 

(j)  Denial  of  Payment  where  Failure  to  Conduct  Preadmission 
Screening. — No  provision. 
(k)  Permitting  Alternative  Disposition  Plans. — No  provision. 
(l)  Appeals  Procedures. — No  provision. 
(m)  Definitions. — No  provision. 
Section  H  11(C).— 

(a)  In  General. — Requires  States  under  their  Medicaid  programs 
to  carry  out  the  following  responsibilities  in  connection  with  the 
implementation  of  the  above  requirements: 

(b)  Specification  of  Nurse  Aide  Training  Programs. — Requires 
each  State,  as  a  condition  of  approval  of  its  plan  under  Medicaid,  to 
specify  not  later  than  Jan.  1,  1989,  those  nurse  aide  training  pro- 
grams that  the  State  recognizes  and  approves  for  purposes  of  the 
nurse  aide  training  requirements  of  this  bill  and  that  meet  the 
minimum  standards  established  by  the  Secretary.  Provides  that  the 
failure  of  the  Secretary  to  establish  such  standards  does  not  relieve 
any  State  of  its  responsibility  to  specify  approved  programis.  Pro- 
hibits the  State  from  approving  a  program  (1)  offered  by  or  in  a 
nursing  facility  which  has  been  determined  to  be  out  of  compliance 
with  the  nursing  facility  requirements  within  the  previous  two 
years,  or  (2)  offered  by  a  nursing  facility  unless  the  State  makes 
the  determination,  upon  an  individual's  completion  of  the  program, 
that  the  individual  is  competent  to  provide  nursing  and  nursing-re- 
lated services  in  nursing  facilities.  Prohibits  the  State  from  delegat- 
ing this  responsibility  to  the  facility. 
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(c)  Nurse  Aide  Registry. — Requires  each  State,  as  a  condition  of 
approval  of  its  plan  under  Medicaid,  to  establish  by  not  later  than 
Jan.  1,  1989,  and  maintain  a  registry  of  all  individuals  who  have 
satisfactorily  completed  an  approved  nurse  aide  training  program. 
Requires  the  registry  to  meet  minimum  requirements  established 
by  the  Secretary  under  this  bill,  but  failure  of  the  Secretary  to 
issue  final  regulations  does  not  relieve  the  State  from  its  responsi- 
bility to  establish  and  maintain  a  registry. 

(d)  Appeals  Process  for  Involuntary  Transfers. — Requires  each 
State,  as  a  condition  of  approval  of  its  plan  under  Medicaid,  and 
effective  for  transfers  from  nursing  facilities  on  or  after  Oct.  1, 
1989,  to  provide  for  a  fair  mechanism  for  hearing  appeals  on  invol- 
untaiy  transfers  of  residents.  Requires  this  mechanism  to  meet  any 
guidelines  established  by  the  Secretary  under  the  requirements  of 
this  bill,  but  the  failure  of  the  Secretary  to  establish  such  guide- 
lines does  not  relieve  the  State  of  its  responsibility  for  such  a  fsdr 
appeals  mechanism. 

(e)  Standards  for  Facility  Administrators. — No  provision. 

(f)  Notice  of  Medicaid  Appeal  Rights. — Requires  each  State  as  of 
April  1,  1988,  as  a  condition  of  approval  of  its  plan  under  Medicaid, 
to  develop  (and  periodically  update)  a  written  notice  of  the  rights 
and  obligations  of  residents  of  nursing  facilities  (and  spouses  of 
such  residents)  under  Medicaid.  Requires  this  notice  to  include  a 
description  of  the  provisions  of  Medicaid  law  relating  to  protection 
of  income  and  resources  of  community  spouses. 

(g)  State  Requirements  for  Preadmission  Screening. — Requires 
each  State,  as  a  condition  of  approval  of  its  plan  under  Medicaid, 
effective  Jan.  1,  1989,  to  have  in  effect  a  preadmission  screening 
program,  for  making  determinations  (using  criteria  developed 
under  this  bill) — for  mentally  ill  and  mentally  retarded  individ- 
uals who  are  admitted  to  nursing  facilities  on  or  after  Jan.  1,  1989. 

Provides  that  the  failure  of  the  Secretary  to  develop  minimum 
criteria  (as  provided  for  under  the  requirements  of  this  bill)  does 
not  relieve  any  State  of  its  responsibility  to  have  a  preadmission 
screening  program  or  to  perform  resident  reviews  (as  described 
below.) 

(h)  State  Requirements  for  Annual  Resident  Review. — 

(V  Mentally  III  Residents.— Requires  as  a  condition  of  approval  of 
a  State  plan  under  Medicaid,  as  of  April  1,  1990,  for  each  mentally 
ill  resident  in  a  nursing  facility,  that  the  State  mental  health  au- 
thority review  and  determine  (using  criteria  developed  under  this 
bill)  whether  or  not  the  resident,  because  of  the  resident's  physical 
and  mental  condition,  requires  the  level  of  services  provided  by  a 
nursing  facility  or  requires  the  level  of  services  of  an  inpatient  psy- 
chiatric hospital  for  individuals  under  age  21  (as  described  in  the 
Medicaid  statute)  or  of  an  institution  for  mental  diseases  providing 
medical  assistance  to  individuals  65  or  older,  and  whether  or  not 
the  resident  requires  active  treatment  for  mental  illness. 

(^)  Mentally  Retarded  Residents. — Requires  as  a  condition  or  ap- 
proval of  a  State  plan  under  Medicaid,  as  of  April  1,  1990,  for  each 
mentally  retarded  resident  in  a  nursing  facUity,  that  the  State 
mental  retardation  or  developmental  disability  authority  review 
and  deternaine  (using  criteria  developed  under  this  bill)  whether  or 
not  the  resident,  because  of  the  resident's  physical  and  mental  con- 
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dition,  requires  the  level  of  services  provided  by  a  nursing  facility 
or  requires  the  level  of  services  of  an  intermediate  care  facility  (as 
described  in  the  Medicaid  statute),  and  whether  or  not  the  resident 
requires  active  treatment  for  mental  retardation. 

(3)  Frequency  of  Reviews. — Requires  that  the  reviews  and  deter- 
minations for  mentally  ill  and  mentally  retarded  residents  be  con- 
ducted for  each  such  resident  not  less  than  once  per  year.  Provides 
that  for  residents  subject  to  preadmission  review,  the  review  and 
determinaton  may  be  done  after  the  resident  has  been  in  the  facili- 
ty for  1  year.  Requires  that  the  reviews  and  determinations  for 
mentally  ill  and  mentally  retarded  residents  be  done  no  later  than 
April  1,  1990. 

(i)  Response  to  Preadmission  Screening  and  Resident  Review. — 
Requires  as  a  condition  of  approved  of  a  State  plan,  as  of  April  1, 
1990,  that  the  State  meet  the  following  requirements: 

(1)  Requires  that  for  a  resident  who  is  determined  not  to  require 
the  level  of  services  provided  by  a  nursing  facility,  but  to  require 
active  treatment  for  mental  illness  or  mental  retardation,  and  who 
has  continuously  resided  in  a  nursing  facility  for  at  least  30 
months  before  the  date  of  the  determination,  the  State  must  (in 
consultation  with  the  resident's  family  or  legal  representative  and 
care-givers)  inform  the  resident  of  the  institutional  and  noninstitu- 
tional  alternatives  covered  under  the  State  plsui,  offer  the  resident 
the  choice  of  remaining  in  the  facility  or  of  receiving  covered  serv- 
ices in  an  alternative  appropriate  institutional  or  noninstitutional 
setting,  clarify  the  effect  on  eligibility  for  services  under  Medical  if 
the  resident  chooses  to  leave  the  facility  (including  its  effect  on  re- 
admission  to  the  facility),  and  regardless  of  the  resident's  choice, 
provide  for  (or  arrange  for  the  provision  of)  such  treatment  for  the 
mental  illness  or  mental  retardation.  Prohibits  denial  of  Medicaid 
pa5mient  to  a  State  for  nursing  facility  services  for  a  resident  de- 
scribed under  this  section  because  the  resident  does  not  require  the 
level  of  services  provided  by  a  nursing  facility,  if  the  resident 
chooses  to  remain  in  the  facility. 

(2)  Requires  that  for  residents  who  are  determined  not  to  require 
the  level  of  services  provided  by  a  nursing  facility,  but  to  require 
active  treatment  for  mental  illness  or  mental  retardation,  and  who 
have  not  continuously  resided  in  a  nursing  facility  for  at  least  30 
months  before  the  date  of  the  determinaton,  the  State  must  (in  con- 
sultation with  the  resident's  family  or  legal  representative  and 
care-givers)  arrange  for  the  safe  and  orderly  discharge  of  the  resi- 
dent from  the  facility,  prepare  and  orient  the  resident  for  such  dis- 
charge, and  provide  for  (or  arrange  for  the  provision  of)  such  active 
treatment  for  the  mental  illness  or  mental  retardation. 

(3)  Requires  that  for  residents  who  are  determined  not  to  require 
the  level  of  services  provided  by  a  nursing  facility  and  not  to  re- 
quire active  treatment  for  mental  illness  or  mental  retardation,  the 
State  must  arrange  for  the  safe  and  orderly  discharge  of  the  resi- 
dent from  the  facility  and  prepare  and  orient  the  resident  for  the 
discharge. 

(j)  Denial  of  Payment  where  Failure  to  Conduct  Preadmission 
Screening. — Prohibits  Medicaid  payment  with  respect  to  nursing  fa- 
cility services  furnished  to  an  individual  for  whom  a  determination 
is  required  but  for  whom  a  determination  is  not  made. 
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(k)  Permitting  Alternative  Disposition  Plans. — Requires  that  for 
mentally  retarded  or  mentally  ill  residents  who  are  determined  not 
to  require  the  level  of  services  for  a  nursing  facility,  but  who  re- 
quire active  treatment  for  mental  retardation  or  mental  illness,  a 
State  and  the  nursing  facility  be  considered  in  compliance  if,  before 
Oct.  1,  1988,  the  State  and  the  Secretary  have  entered  into  an 
agreement  relating  to  the  disposition  of  such  residents  and  the 
State  is  in  compliance  with  the  agreement.  The  agreement  may 
provide  for  the  disposition  of  the  residents  Eifter  April  1,  1990. 

(I)  Appeals  Procedures. — Reauires  each  State,  as  a  condition  of 
approval  of  its  plan  under  Medicaid,  effective  Jan.  1,  1989,  to  have 
in  effect  an  appeals  process  for  individuals  adversely  affected  by 
determinations  resulting  from  preadmission  screening  and  annual 
resident  reviews. 

(m)  Definitions. — Provides  definitions  for  "mentally  ill,"  "mental- 
ly retarded,"  and  "active  treatment." 

Provides  that  an  individual  is  considered  to  be  "mentally  ill"  if 
the  individual  has  a  primary  or  secondary  diagnosis  of  mental  dis- 
order (as  defined  in  the  Diagnostic  and  Statistical  Manual  of 
Mental  Disorders,  3rd  Edition). 

Provides  that  an  individual  is  considered  to  be  "mentally  retard- 
ed" if  the  individual  is  mentally  retarded  or  a  person  with  a  relat- 
ed condition,  as  described  in  section  1905(d)  of  Medicaid. 

Specifies  that  the  term  "active  treatment"  has  the  meaning 
given  this  term  by  the  Secretary  in  regulations. 

Senate  amendment 

(a)  In  General. — No  provision. 

(b)  Specification  of  Nurse  Aide  Training  Programs. — Requires 
each  State,  as  a  condition  of  approval  of  its  Medicaid  plan,  to  speci- 
fy not  later  than  Jan.  1,  1990,  those  nurse  aide  training  programs 
that  the  State  recognizes  and  approves  (in  consultation  with  provid- 
ers, consumers,  nurse  aides,  health  care  professionals,  and  other  in- 
terested groups)  and  that  meet  the  minimum  requirements  estab- 
lished by  the  Secretary. 

(c)  Nurse  Aide  Registry. — Requires  each  State,  as  a  condition  of 
approval  of  its  Medicaid  plan,  to  maintain  not  later  than  Jan.  1, 
1990,  a  registry  of  all  individuals  who  have  successfully  completed 
an  approved  nurse  aide  training  progr^  and  records  of  all  test  re- 
sults from  these  programs. 

(d)  Appeals  Process  for  Involuntary  Transfers. — No  provision. 

(e)  Standards  for  Facility  Administrators. — No  provision. 
(P  Notice  of  Medicaid  Appeal  Rights. — No  provision. 

(g)  State  Requirements  for  Preadmission  Screening. — Similar  to 
Energy  and  Commerce,  except  amends  section  1902  of  Medicaid 
statute  to  add  preadmission  screening  and  resident  review  to  State 
requirements.  Specifies  that  the  program  be  used  for  mentally  ill 
and  mentally  retarded  individuals  who  are  being  considered  for  ad- 
mission to  facilities.  Does  not  specify  that  States  are  still  responsi- 
ble for  a  preadmission  screening  program  if  the  Secretary  fails  to 
act. 

See  also  related  provision,  section  4054  "Federal  Review  of  State 
Inspection  of  Care  Determinations,"  of  Senate  bill,  (item  #20  in 
Medicare-Medicaid  comparison). 
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(h)  State  Requirements  for  Annual  Resident  Review. — 

(1)  Mentally  III  Residents. — Similar  provision,  except  specifies 
that  the  State  mental  health  authority  shall  base  its  review  on  an 
independent  physical  and  mental  evaluation.  Specifies  that  the  de- 
termination include  whether  the  resident,  because  of  the  resident's 
physical  or  mental  condition,  or  lack  of  appropriate  alternative 
placement,  requires  a  nursing  facility  or  the  level  of  services  pro- 
vided in  another  setting,  including  an  inpatient  psychiatric  hospi- 
tal or  an  institution  for  mental  diseases  providing  medical  assist- 
nace  to  individuals  65  years  or  older  or  a  program  under  an  ap- 
proved Medicaid  home  and  community  based  waiver. 

See  also  related  provision,  section  4054  "Federal  Review  of  State 
Inspection  of  Care  Determinations,"  of  Senate  bill  (item  #20  in 
Medicare-Medicaid  comparison). 

(2)  Mentally  Retarded  Residents. — Similar  provision,  except  in- 
cludes programs  imder  an  approved  home  and  community  based 
waiver.  Provides  that  the  State  mental  retardation  or  developmen- 
tal disability  authority  review  and  determine  (using  criteria  devel- 
oped under  this  bill)  whether  or  not  the  resident,  because  of  the 
resident's  physical  or  mental  condition  (or  the  lack  of  appropriate 
alternative  placement),  requires  the  level  of  services  provided  by  a 
nursing  facility  or  requires  the  level  of  services  of  an  intermediate 
care  facility  (as  described  in  the  Medicaid  statute),  and  whether  or 
not  the  resident  requires  active  treatment  for  mental  retardation. 

See  also  related  provision,  section  4054  ^'Federal  Review  of  State 
Inspection  of  Care  Determinations,"  of  Senate  bill  (item  #20  in 
Medicare-Medicaid  comparison). 

(3)  Frequency  of  Reviews. — Identical  provision. 

(i)  Response  to  Preadmission  Screening  and  Resident  Review. — 
Identical  provision. 

(j)  Denial  of  Payment  where  Failure  to  (Conduct  Preadmission 
Screening. — Identical  provision. 

(k)  Permitting  Alternative  Disposition  Plans. — Identical  provision. 

(I)  Appeals  Procedures. — Identical  provision. 

(m)  Definitions. — Similar  provision  of  Energy  and  Commerce, 
except  also  provides  that  the  term  "nursing  facility"  means  a 
skilled  nursing  facility,  or  intermediate  care  facility  (other  than  an 
intermediate  care  facility  for  the  mentally  retarded).  Specifies,  in 
addition,  that  "mentally  ill"  does  not  include  any  organic  disease 
of  the  brain  or  dementia  (including  Alzheimer's  disease  and  related 
disorders).  Specifies  that  an  individual  is  "mentally  retarded"  if 
the  individual  requires  services  of  the  type  described  in  section 
1905(d)  of  Medicaid. 

Conference  agreement 

The  conference  agreement  includes  both  House  provisions  with 
amendments  to  the  Medicaid  program  to: 

(1)  specify  that  an  individual  is  considered  to  be  "mentally 
ill"  if  the  individual  has  a  primary  or  secondary  diagnosis  of 
mental  disorder  and  does  not  have  a  primary  diagnosis  of  de- 
mentia (including  Alzheimer's  disease  or  a  related  disorder), 
and 
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(2)  provide  that  active  treatment  does  not  include  services 
which  the  facihty  is  otherwise  required  to  provide  or  arrange 
for  its  residents  under  the  requirements  of  the  amended  law. 
The  conference  agreement  incorporates  the  Senate  requirement 
that  the  annual  review  of  mentally  ill  residents  be  based  on  an  in- 
dependent physical  and  mental  evaluation. 

(8)  Federal  Responsibilities  for  Standards  (Section  9211(d)  of 
Ways  and  Means;  Section  4111(g)  and  4112  of  Energy  and  Com- 
merce; and  Sections  4051(aXl),  (4),  (6),  and  (8)  of  Senate  amend- 
ment) 

Present  law 

Under  current  law,  the  Secretary  has  general  oversight  responsi- 
bilities for  the  assurance  that  Medicare  and  Medicaid  beneficiaries 
receive  appropriate  and  adequate  care  and  have  their  safetv,  wel- 
fare and  rights  protected.  The  Secretary  is  required  to  consult  with 
State  agencies  and  other  organizations  to  develop  conditions  of  par- 
ticipation for  providers  of  services,  including  SNFs.  The  Secretary 
is  also  required  to  promote  the  effective  and  efficient  use  of  public 
money.  The  Secretary  is  not  required  to  establish  nurse  aide  train- 
ing programs  for  nurse  aides  employed  by  SNFs  in  the  Medicare 
and  Medicaid  programs.  Currently,  there  are  no  Federedly  estab- 
lished appeals  rights  for  involuntary  transfers  or  discharges  from 
SNFs. 

Current  law  provides  the  Secretary  with  authority  to  prescribe 
appropriate  standards  for  the  provision  of  care  in  ICFs  that  partici- 
pate in  Medicaid.  However,  there  are  no  statutory  requirements 
that  the  Secretary  establish  standards  for  nurse  aide  training  pro- 
grams of  nurse  aide  registries.  There  are  also  no  statutory  require- 
ments that  the  Secretary  establish  appeals  rights  for  involuntary 
transfers,  instruments  for  resident  assessments  or  criteria  for 
preadmission  and  resident  review. 

House  bill 
Section  9211(g),-' 

(a)  General  Responsibilities  of  the  Secretary  for  Standards. — 
Amends  the  Medicare  statute  relating  to  SNF  requirements  to  pro- 
vide for  the  following  Federal  responsibilities  for  standards.  Speci- 
fies that  it  is  the  duty  of  the  Secretary  to  assure  that  requirements 
which  govern  the  provision  of  care  in  SNFs  under  Medicare,  and 
the  enforcement  of  such  requirements,  are  adequate  to  protect  the 
health,  safety,  welfare  and  rights  of  residents  and  to  promote  the 
effective  and  efficient  use  of  public  moneys. 

(b)  Nurse  Aide  Training  Programs. — Requires  the  Secretary  by 
March  1,  1988,  to  establish  minimum  standards  for  nurse  aide 
training  and  testing  programs,  and  testing  programs,  and  mini- 
mum standards  for  the  mechanism  by  which  a  State  approves  such 
programs.  Requires  that  these  standards  specify  the  minimum 
amount  of  time  required  for  the  initial  and  ongoing  training  and 
retraining,  including  not  less  than  100  hours  with  respect  to  initial 
training;  the  areas  to  be  included  in  a  training  and  testing  pro- 
grani,  including  at  least  basic  nursing  skills,  personal  care  skills, 
cognitive,  behavioral  and  social  care,  basic  restorative  services  and 
residents'  rights;  and  the  minimum  qualifications  for  instructors  in 
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the  programs.  Requires  that  the  standards  for  testing  programs 
specify  the  areas  to  be  included  in  the  testing  programs,  including 
at  least  basic  nursing  and  personal  care  skills,  cognitive  behavior 
£ind  social  care,  basic  restorative  services  and  resident  rights. 

Requires  that  the  standards  relating  to  State  approval  of  nurse 
aide  programs  specify  the  frequency  with  which  training  and  test- 
ing programs  are  to  be  reviewed  by  the  State  and  the  methodology 
(including  performance-based  evaluations  as  well  as  analysis  of 
written  submissions)  by  which  a  State  makes  determinations 
whether  a  program  meets  the  minimum  standards. 

(c)  Federal  Guidelines  for  State  Appeals  Process  for  Transfers. — 
Requires  by  Oct.  1,  1988,  that  the  Secretary  establish  guidelines  for 
minimum  standards  which  State  appeals  processes  must  meet  to 
provide  a  fair  mechanism  for  hearing  appeals  on  involuntary  trans- 
fers of  residents  from  SNFs. 

(d)  Secretarial  Standards  for  Licensing  of  Administrators. — Re- 
quires by  March  1,  1988,  that  the  Secretary  develop  standards  to  be 
applied  in  the  assuring  of  qualifications  of  administrators  of  SNF. 

(e)  Requirements  for  Administration. — Requires  that  with  respect 
to  a  SNF  certified  for  participation  in  Medicare,  that  the  Secretary 
establish  by  Oct.  1,  1988,  requirements  with  respect  to  its  govern- 
ing body  and  management,  agreements  with  hospitals  regarding 
transfers  of  residents  to  and  from  the  hospitals  and  other  nursing 
facilities,  disaster  preparedness,  direction  of  medical  care  by  a  phy- 
sician, laboratory,  radiological  and  pharmaceutical  services,  resi- 
dent care,  including  clinical  records  and  resident  and  advocate  par- 
ticipation. 

(f)  Specification  of  Data  Set  for  Resident  Assessments  and  Penalty 
for  Falsification. — Requires  that  by  Jan.  1,  1989,  the  Secretary 
specify  a  minimum  data  set  of  core  elements  and  common  defini- 
tions for  use  by  SNFs  in  conducting  the  resident  assessments  re- 
quired by  this  bill  and  establish  guidelines  for  use  of  the  data  set. 

(g)  Federal  Minimum  Criteria  for  Preadmission  Screening  and 
Resident  Review. — No  provision. 

(h)  Standards  for  Assessing  Quality  of  Care.. — No  provision. 
Sections  4111(g)  and  4112.— 

(a)  General  Responsibilities  of  the  Secretary  for  Standards. — Simi- 
lar provision  except  applies  to  Federal  responsibilities  for  nursing 
facilities  under  Medicaid. 

(b)  Nurse  Aide  Training. — Requires  the  Secretary  to  establish  by 
July  1,  1988,  minimum  standards  for  training  programs  for  nurse 
aides,  including  the  curriculum,  minimum  hours  of  training,  quali- 
fications of  instructors,  and  procedures  for  determining  competen- 
cy. Provides  that  such  standards  may  allow  recognition  of  pro- 
grams offered  by  or  in  facilities,  as  well  as  outside  facilities,  and 
recognition  of  programs  in  effect  on  the  date  of  enactment.  Re- 
quires the  standards  to  permit  a  State  to  find  that  an  individual 
who  has  completed  (before  Jan.  1,  1989)  a  nurse  aide  traiining  pro- 
gram to  be  considered  as  having  completed  a  program  approved 
under  this  bill  if  the  State  determines  that,  at  the  time  the  pro- 
gram was  offered,  the  program  met  the  requirements  for  approval 
imder  this  bill. 
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Also  requires  the  Secretary  to  establish  by  July  1,  1988  minimum 
standards  for  the  establishment  and  maintenance  of  nurse  aide 
registries. 

Requires  the  standards  for  the  registries  to  provide  for  the  inclu- 
sion of  documented  findings  of  resident  neglect  or  abuse  involving 
individuals  listed  in  the  registry. 

(c)  Federal  Guidelines  for  State  Appeals  Process  for  Transfers. — 
Similar  provision  except  applies  for  nursing  facilities  under  Medic- 
aid. 

(d)  Secretarial  Standards  for  Licensing  of  Administrators. — No 
provision  (but  see  below  for  provision  repealing  existing  require- 
ments for  State  programs  for  Licensing  of  administrators  of  nursing 
homes). 

(e)  Requirements  for  Administration. — Similar  provision  except 
provides  that  the  Secretary  establish  such  criteria  for  assessing  a 
nursing  facility's  compliance  with  requirements  under  Medicaid  as 
specified  in  this  bill.  Also  does  not  specify  that  the  Secretary  estab- 
lish requirements  for:  (1)  agreements  for  transfers  of  residents  to 
and  from  other  nursing  facilities.  (2)  pharmaceutical  services,  and 
(3)  resident  care.  Substitutes  "legal  representatives"  for  "advocate" 
participation. 

(P  Specification  of  Data  Set  for  Resident  Assessments  and  Penalty 
for  Falsification. — Amends  the  Medicaid  statute  to  require  by  April 
1,  1990,  that  the  Secretary  designate  one  or  more  instruments 
which  a  State  may  specify  for  use  by  nursing  facilities  in  comply- 
ing with  the  resident  assessment  requirements  of  this  bill.  Requires 
the  instruments  to  be  consistent  with  a  minimum  data  set  of  core 
elements,  common  definitions,  and  utilization  guidelines  specified 
by  the  Secretary.  Requires  as  a  condition  of  approval  of  the  State 
plan  and  effective  July  1,  1990,  that  each  State  specify  the  instru^ 
ment  to  be  used  by  the  facilities.  Requires  the  instrument  to  be  one 
designated  by  the  Secretary  (as  provided  above)  or  one  which  the 
Secretary  has  approved  as  being  consistent  with  the  minimums 
specified  by  the  Secretary. 

(g)  Federal  Minimum  Criteria  for  Preadmission  Screening  and 
Resident  Review. — Requires  the  Secretary  to  develop  by  Oct.  1, 
1988,  minimum  criteria  for  States  to  use  in  making  determinations 
(relating  to  preadmission  screening  and  resident  assessments)  and 
in  permitting  individuals  adversely  affected  to  appeal  such  deter- 
minations, and  to  notify  the  States  of  such  criteria. 

(h)  Standards  for  Assessing  Quality  of  Care. — No  provision. 

Senate  amendment 

(a)  General  Responsibilities  of  the  Secretary  for  Standards. — No 
provision. 

(bj  Nurse  Aide  Training. — Similar  to  Ways  and  Means  provision, 
except  (1)  requires  that  Secretary  establish  minimum  standards  not 
later  than  one  year  after  enactment;  (2)  specifies  "competency  eval- 
uation" rather  than  "testing"  programs;  (3)  requires  that  standards 
for  initial  training  specify  not  less  than  75  hours;  and  (4)  does  not 
require  that  standards  specify  minimum  amount  of  time  required 
for  retraining. 

(c)  Federal  Guidelines  for  State  Appeals  Process  for  Transfers. — 
Requires  the  Secretary  to  establish  requirements  pertaining  to 
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inter-  and  intra-institution  transfers  and  discharges,  including  pa- 
tient rights  of  notice  and  appeal. 

(d)  Secretarial  Standards  for  Licensing  of  Administrators. — No 
provision. 

(e)  Requirements  for  Administration. — Requires  that  the  Secre- 
tary establish  for  SNFs  and  ICFs  criteria  for  assessing  an  institu- 
tion's compliance  with  administration  requirements  pertaining  to 
its  governing  body;  its  management  (including  nursing  services); 
resident  and  consumer  participation;  medical  direction  £ind  physi- 
cians' services  (including  the  use  of  physicians'  assistants  and 
nurse  practitioners);  laboratory,  radiological,  and  pharmaceutical 
services;  resident  care  (including  medical  records);  agreements  re- 
garding transfers  of  residents  to  and  from  hospitals;  and  levels  of 
professional  staffing. 

(f)  Specification  of  Data  Set  for  Resident  Assessments  and  Penalty 
for  Falsification. — Requires  the  Secretary,  not  later  than  Jan.  1, 
1990,  to  specify  a  minimum  data  set  for  use  by  SNFs  and  ICFs  in 
conducting  resident  assessments  required  under  the  bill  and  to  es- 
tablish guidelines  for  utilization  of  the  data  set. 

(g)  Federal  Minimum  Criteria  for  Preadmission  Screening  and 
Resident  Review. — Similar  provision  except  specifies  that  the  Secre- 
tary develop  separate  minimum  criteria  with  respect  to  individuals 
who  are  mentally  ill  or  mentally  retarded. 

(h)  Standards  for  Assessing  Quality  of  Care. — Requires  the  Secre- 
tary to  establish  standards  for  assessing  the  quality  of  care  provid- 
ed by  institutions  in  at  least  the  following  areas:  (1)  vision  and 
hearing,  (2)  activities  of  daily  living,  (3)  use  of  physical  restraints, 
(4)  accidents,  (5)  nutrition  and  fluid  intake,  (6)  cognitive,  behavior- 
al, and  social  functioning,  (7)  use  of  urinary  catheters,  (8)  preven- 
tion and  care  of  pressure  ulcers  and  (9)  use  of  drugs. 

Conference  agreement 

The  conference  agreement  includes  both  House  provisions  with 
an  amendment  incorporating  Senate  provisions  requiring: 

(1)  the  Secretary  to  issue  regulations  on  those  items  and 
services  furnished  in  nursing  facilities  not  chargeable  to  the 
personal  funds  of  a  resident,  and 

(2)  rules  that  would  apply  if  the  Secretary  fails  to  publish 
these  regulations. 

Furthermore,  the  conference  agreement  includes  an  amendment 
to  require  the  Secretary  to  review,  in  a  sufficient  number  of  cases 
to  allow  reasonable  inferences,  each  State's  compliance  with  re- 
quirements relating  to  discharge  and  placement  of  mentally  ill  and 
mentally  retarded  residents. 

The  conference  agreement  also  incorporates  the  Senate  require- 
ment that  the  Secretary's  standards  for  nurse  aide  training  include 
a  minimum  of  75  hours  of  initial  training.  The  conferees  intend 
that  the  Secretary,  in  establishing  standards  for  nurse  aide  train- 
ing, consider  standards  already  developed  by  non-profit  organiza- 
tions. 

(9)  Cost  of  Meeting  Requirements  (Section  9211(e)  of  Ways  and 
Means;  4111(b)  and  (c)  of  Energy  and  Commerce;  and  Sections 
4051(aX3)  of  Senate  amendment) 
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Present  law 

Under  current  law,  SNFs  participating  in  Medicare  are  reim- 
bursed on  a  reasonable  cost  basis,  or  if  they  provide  less  than  1,500 
days  of  care  to  Medicare  beneficiaries  in  a  calendar  year,  they  may 
be  reimbursed  under  a  prospective  payment  system. 

States  are  required  to  reimburse  SNFs  and  ICFs  at  rates  which 
the  State  finds,  and  makes  assurances  satisfactory  to  the  Secretary, 
are  reasonable  and  adequate  to  meet  the  costs  incurred  by  effi- 
ciently and  economically  operated  facilities. 

In  general,  the  Federal  government  shares  with  States  the  costs 
of  Medicaid  covered  services  by  means  of  a  variable  matching  for- 
mula that  is  based  on  a  State's  per  capita  income.  Federal  match- 
ing for  services  ranges  from  50  percent  to  78.5  percent.  Medicaid 
law  also  specifies  special  matching  rates  for  progrsim  administra- 
tion. 

In  general,  the  Federal  matching  rate  for  program  administra- 
tion is  50  percent,  with  a  75  percent  matching  rate  for  administra- 
tion costs  associated  with  the  compensation  or  training  of  skilled 
professional  personnel,  and  staff  supporting  these 

House  hill 

Section  9211(e). — Amends  the  section  of  the  Medicare  statute  re- 
lating to  definitions  of  reasonable  costs  for  SNFs  to  provide  that  re- 
imbursement of  SNFs  take  into  account  the  costs,  and  based  on  pa- 
tient-days of  services  furnished,  that  facilities  incur  in  complying 
with  the  requirements  of  this  bill  (relating  to  provision  of  services, 
residents*  rights  and  administration)  including  the  costs  of  nurse 
aid  training  and  testing  and  nurse  aide  testing  programs.  Amends 
the  section  of  the  Medicare  statute  relating  to  prospective  pay- 
ments of  certain  SNFs  for  routine  costs  to  provide  that  in  comput- 
ing the  payment  rates,  that  Medicare  take  into  account  costs  relat- 
ing to  compliance  with  the  nursing  facility  requirements  of  this  bill 
and  of  conducting  nurses  aide  training  and  testing  programs  and 
nurse  aid  testing  programs. 

Section  411  (b)  and  (c). — Requires  that  State  payment  rates  to 
nursing  facilities  take  into  account  the  cost  of  complying  with  re- 
quirements of  this  bill  related  to  provision  of  services,  residents' 
rights,  and  administration.  Also  requires  States  to  provide  for  ap- 
propriate reductions  in  pajmients  where  nurse  staffing  require- 
ments have  been  waived. 

Also  requires  that  the  cost  of  training  for  nurse  aides  be  eligible 
for  Federal  matching  payments,  regardless  of  whether  the  training 
programs  are  provided  in  or  outside  of  nursing  facilities  or  of  the 
skill  of  the  personnel  involved  in  such  programs.  Provides  that 
during  FY88  and  FY89,  the  Federal  matching  rate  for  nurse  aide 
training  would  be  the  State's  regular  matching  rate  for  services, 
plus  25  percentage  points,  up  to  90  percent.  Provides  that  thereaf- 
ter, the  matching  rate  for  the  costs  of  nurse  aide  training  is  50  per- 
cent. 

Authorizes  a  75  percent  Federal  matching  rate  for  costs  attribut- 
able to  preadmission  screening  and  resident  review  activities  of 
this  bill. 
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Senate  amendment 

Amends  Medicadd,  effective  for  fiscal  years  beginning  on  or  after 
Oct.  1,  1989,  to  specify  that  a  State's  plan  shall  not  be  considered  to 
have  met  the  requirement  for  reimbursing  SNFs  and  ICFs  (at  rates 
that  are  reasonable  and  adequate  to  meet  the  costs  incurred  by  ef- 
ficiently and  economically  operated  facilities)  unless  the  State  has, 
as  of  April  1,  before  the  fiscal  year  concerned,  submitted  to  the  Sec- 
retary an  amendment  to  the  plan  to  provide  for  an  appropriate  ad- 
justment in  the  payment  rates  for  SNFs  £uid  ICFs  to  reflect  the 
costs  of  compl3dng  with  any  requirement  for  these  facilities  that 
takes  effect  during  the  fiscal  year  concerned  which  was  not  in 
effect  on  Oct.  1,  1987,  in  Federal  or  State  law  or  regulation.  Re- 
quires the  Secretary  to  review,  not  later  than  Sept.  30  before  the 
fiscal  year  concerned,  each  plan  amendment  submitted  for  these 
purposes.  Specifies  that  if  the  Secretary  disapproves  the  amend- 
ment, the  State  shall  immediately  submit  a  revised  amendment 
which  meets  the  requirement.  Further  specifies  that  the  absence  of 
approval  of  a  plan  amendment  does  not  relieve  the  State  or  facility 
of  any  obligation  or  requirement  under  Medicaid. 

Conference  agreement 

The  conference  Eigreement  includes  both  House  provisions. 

(10)  Required  Report  to  Congress  (Section  9211(f)  of  Ways  and 
Means;  section  4112(aX3)  of  Energy  and  Commerce) 

Present  law 

There  is  no  requirement  under  current  Medicare  law  that  resi- 
dent assessments  be  used  in  determining  care  requirements  for 
Medicare  residents  of  SNFs.  There  is  also  no  requirement  that  a 
resident  assessment  be  linked  or  coordinated  with  a  plan  of  care 
for  the  resident. 

There  is  also  no  statutory  requirement  for  assessments  of  resi- 
dents of  Medicaid  SNFs  and  ICFs.  Regulations  provide  for  a  regu- 
lar medical  evaluation  and  audit  for  Medicaid  SNF  residents,  and  a 
health  care  plan  for  ICF  residents. 

House  bill 

Section  9211(f). — Requires  the  Secretary  to  evaluate,  and  report 
to  Congress  not  later  than  Jan.  1,  1992,  on  the  implementation  of 
the  resident  assessment  process  for  residents  of  SNFs  (as  created 
under  this  bill). 

Section  4112(aXS). — Similar  provision  except  applies  to  resident 
assessment  process  for  residents  of  nursing  facilities  (as  created 
under  this  bill). 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  both  House  provisions. 

(11)  Technical  Conforming  Provisions  (Section  9211(g)  of  Ways 
and  Means;  Section  4111(d)-(i)  of  Energy  and  Commerce. 
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House  hill 

Section  9211(g). — Makes  technical  conforming  changes  in  certain 
provisions  of  the  Medicare  statute. 

Section  4111(dHi). — Makes  technical  changes  in  the  definition  of 
nursing  facility  in  the  Medicaid  statute.  Provides  that  nursing  fa- 
cility services  (as  opposed  to  skilled  nursing  facility  services)  are 
mandatory  for  adults;  eliminates  the  payment  differential  between 
ICFs  and  SNFs;  provides  for  clarifying  terminology;  repeals  the  ex- 
isting requirements  for  State  programs  for  licensing  of  administra- 
tors of  nursing  homes;  and  makes  other  technical  changes. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  both  House  provisions. 

(12)  Incorporating  Requirements  for  Nursing  Facilities  into  State 
Plan  (Section  4111(b)  of  Energy  and  Commerce;  and  Section  4051(f) 
of  Senate  amendment) 

Present  law 

Section  1902(a)  of  the  Medicaid  Statute  provides  for  specific  re- 
quirements that  State  Medicaid  plans  must  meet  if  they  are  to  be 
approved  by  the  Secretary.  If  the  Secretary  finds  that  a  plan  is  not 
amended  to  reflect  changes  in  the  requirements,  Federal  payments 
may  be  terminated  fifter  reasonable  notice  and  hearing. 

House  bill 

(a)  General  Application. — Amends  the  provision  of  the  Medicaid 
statute  relating  to  payments  for  nursing  facilities  under  State 
plans  to  require  State  plans  to  provide  (1)  that  nursing  facilities 
satisfy  all  requirements  specified  above;  (2)  specify  the  items  and 
services  included  in  nursing  facility  services;  (3)  for  procedures  for 
making  available  to  the  public  data  and  methodology  used  in  estab- 
lishing payment  rates  for  nursing  facilities;  and  (4)  for  compliance 
with  various  requirements  of  the  bill  related  to  State  responsibil- 
ities, resident  assessment,  survey  and  certification,  etc. 

(h)  State  Plan  Amendment  Required. — Provides  that  as  of  April  1, 
1989,  a  State  plan  under  Medicaid  will  not  have  met  the  revised 
requirements  for  participation  of  the  law,  unless  by  that  date  the 
State  has  submitted  to  the  Secretary  a  plan  amendment  to  provide 
for  an  appropriate  adjustment  in  pajnnent  amounts  for  nursing  fa- 
cility services  furnished  on  or  after  Oct.  1,  1989.  Requires  the  Sec- 
retary to  review  and  approve  or  disapprove  the  amendment  by 
Sept.  30,  1989.  If  a  State's  plan  amendment  is  disapproved,  requires 
the  State  to  immediately  submit  a  revised  amendment.  Provides 
that  the  absence  of  approval  of  a  plan  amendment  would  not  re- 
lieve the  State  or  any  nursing  facility  of  any  obligation  or  require- 
ment under  Medicaid  as  revised  by  this  bill. 

Senate  amendment 
(a)  General  Application. — No  provision. 
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(b)  State  Plan  Amendment  Required. — Requires  the  Secretary,  in 
consultation  (as  appropriate)  with  State  agencies  administering  or 
responsible  for  the  administration  of  Medicaid,  to  compile,  a  list  of 
the  scope  and  extent  of  SNF  and  ICF  services  that  are  covered 
under  the  State's  Medicaid  plan  and  a  list  of  the  scope  and  extent 
of  extended  care  services  and  post-hospital  extended  care  services 
for  which  payment  is  made  under  Medicare.  Requires  the  Secre- 
tary, acting  through  the  State  agency,  to  make  the  first  of  these 
lists  available  to  individuals  entitled  to  Medicaid  and  to  providers 
of  the  services  to  which  the  list  applies.  Further  requires  the  Secre- 
tary to  make  the  second  list  available  to  individuals  receiving  bene- 
fits under  Part  A  of  Medicare  and  to  providers  of  the  services  to 
which  this  list  applies.  Requires  the  Secretary  to  provide  for  the 
updating  of  each  list  to  reflect  any  chsuiges  in  the  services  to  which 
the  list  applies. 

Conference  agreement 

The  conference  agreement  includes  the  House  provision. 

(13)  Technical  Assistance  with  Developing  Case  Mix  Reimburse- 
ment Methodology  (Section  4111(j)  of  Energy  and  Commerce) 

Present  law 

Current  Medicaid  law  requires  State  Medicaid  plans  to  provide 
payment  for  SNF  and  ICF  services  through  reasonable  and  ade- 
quate rates  determined  by  State  Medicaid  agencies.  States  may  use 
a  variety  of  reimbursement  methodologies  to  pay  for  nursing  home 
care,  including  case-mix  reimbursement  systems. 

House  bill 

Requires  the  Secretary  upon  the  request  by  a  State  to  furnish 
technical  assistance  with  respect  to  the  development  and  imple- 
mentation of  reimbursement  methods  for  nursing  facilities  that 
take  into  account  the  case  mix  of  residents  in  the  different  facili- 
ties. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  provision. 

(14)  Report  on  Staffing  Requirements  (Section  4111(k)  of  Energy 
and  Commerce) 

Present  law 

There  is  no  provision  in  current  law. 

House  bill 

Requires  the  Secretary  to  report  to  Congress,  not  later  than  Jan. 
1,  1993,  on  the  progress  made  in  implementing  the  nursing  facility 
staffing  requirements  as  amended  by  this  bill,  including  the 
number  and  types  of  waivers  approved  and  the  number  of  States 
which  have  received  a  delay  of  an  effective  date. 
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Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  provision. 

(15)  Survey  and  Certification  Process  (Section  9212  of  Ways  and 
Means;  Section  4113  of  Energy  and  Commerce;  and  Section  4051(c) 
of  Senate  amendment) 

Present  law 

(a)  State  Requirement  for  Survey  and  Certification  Process. — Sec- 
tion 1864  of  Medicare  law  requires  the  Secretary  to  enter  into 
agreements  with  States  to  survey  nursing  homes  and  certify  their 
compliance  or  noncompliance  with  Medicare  participation  require- 
ments. SNFs  are  surveyed  annually  by  the  State  agency  to  deter- 
mine compliance  with  Medicare's  conditions  of  participation.  In  ad- 
dition, the  Secretary  has  the  authority  to  issue  instructions  regard- 
ing the  survey  protocol.  The  Federal  government  pays  for  the 
survey  training  on  a  reasonable  cost  basis,  which  is  included  in  the 
survey  budget.  The  funds  for  the  surveys  come  out  of  the  Medicare 
Hospital  Insurance  Trust  Fund. 

Section  1902(a)(33XB)  of  Medicaid  law  requires  the  State  Medic- 
aid agency  to  contract  with  the  State  survey  agency  used  by  Medi- 
care (if  that  agency  is  responsible  for  licensing  health  facilities)  to 
determine  whether  facilities  meet  the  requirements  for  participa- 
tion in  the  Medicaid  program. 

(b)  State  and  Federal  Responsibility. — Under  Medicaid  law,  the 
State  survey  agency  may  certify  a  facility  that  fully  meets  require- 
ments and  standards  for  up  to  12  months. 

The  Medicaid  program  currently  authorizes  a  75  percent  Federal 
matching  rate  to  the  States  for  costs  attributable  to  compensation 
or  training  of  skilled  professional  medical  personnel  and  staff  sup- 
porting such  personnel.  A  portion  of  Medicaid  nursing  home  survey 
costs  fall .  into  this  category.  Other  survey-related  expenditures 
under  Medicaid  are  reimbursed  at  the  50  percent  Federal  matching 
rate  for  general  administrative  costs. 

(c)  Standard  Surveys. — The  Secretary  is  authorized  to  conduct  on- 
site  surveys  of  a  sample  of  facilities  to  evaluate  whether  the  survey 
agency  has  correctly  determined  compliance  of  the  facility  with 
program  requirements.  These  reviews  are  referred  to  as  validation 
surveys  in  the  case  of  Medicare  participating  facilities,  and  look- 
behind  surveys  in  the  case  of  Medicaid  facilities.  If  the  Secretary 
finds  that  such  a  facility  fails  to  meet  program  requirements  and 
standards,  it  is  authorized  to  terminate  the  facility's  participation 
until  the  reason  for  the  termination  has  been  removed  and  there  is 
a  reasonable  assurance  that  it  will  not  occur. 

(d)  Extended  and  Followup  Surveys. — There  are  no  current  re- 
quirements for  extended  and  followup  surveys  under  the  Medicare 
or  Medicaid  statutes. 

(e)  Survey  Protocol  Consistency  and  Prohibition  of  Conflicts  of  In- 
terest— No  provision. 

(P  Survey  Teams. — No  provision. 

(g)  Validation  Surveys. — No  provision. 
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(h)  Investigation  of  Complaints  and  Monitoring  of  Compliance. — 
No  provision. 

(i)  Disclosure  of  Results  of  Inspections  and  Activities  and  Posting 
of  Survey  Results. — No  provision. 

(j)  Special  Federal  Matching  Payments  for  State  Survey  and  Certi- 
fication Requirements. — Medicare  pays  for  survey  and  certification 
costs  out  of  the  Hospital  Insurance  Trust  Fund. 

The  Medicaid  program  currently  authorizes  a  75  percent  Federal 
matching  rate  to  the  States  for  costs  attributable  to  compensation 
or  training  of  skilled  professional  medical  personnel  and  staff  sup- 
porting such  personnel.  A  portion  of  Medicaid  nursing  home  survey 
costs  fall  into  this  category.  Other  survey-related  expenditures 
under  Medicaid  are  reimbursed  at  the  50  percent  Federal  matching 
rate  for  general  administrative  costs. 

House  bill 
Section  9212.— 

(a)  State  Requirement  for  Survey  and  Certification  Process. — 
Amends  the  Medicare  statute  (relating  to  the  use  of  State  agencies 
to  determine  compliance  by  providers  with  the  Medicare  conditions 
of  participation)  to  require  that  in  respect  to  extended  care  services 
furnished  on  or  after  July  1,  1989,  the  State  must  have  in  effect  a 
survey  and  certification  process  for  SNFs  in  the  State  which  meets 
the  requirements  specified  below. 

(b)  State  and  Federal  Responsibility. — Requires  that  each  State 
be  responsible  for  certifying,  in  accordance  with  surveys  (conducted 
as  described  below),  the  compliance  of  SNFs  (other  than  facilities  of 
the  State)  with  the  requirements  of  this  bill  relating  to  provision  of 
services,  residents*  rights  and  administration.  Requires  the  Secre- 
tary to  be  responsible  for  certifying,  in  accordance  with  the  sur- 
veys, compliance  of  State-owned  SNFs.  Requires  each  State  to  con- 
duct periodic  educational  programs  for  the  staff  and  residents  (and 
their  representatives)  of  SNFs  in  order  to  present  current  regula- 
tions, procedures  and  policies  under  this  section. 

(c)  Standard  Surveys. — Requires  each  SNF  to  be  subject  to  a 
standard  survey  conducted  without  prior  notice.  Provides  for  civil 
penalties  not  to  exceed  $2000  in  the  case  of  an  individual  who  noti- 
fies (or  causes  to  be  notified)  a  SNF  of  the  time  and  date  on  which 
such  a  survey  is  scheduled.  Requires  the  Secretary  to  provide  for 
imposition  of  the  civil  money  penalties  in  a  manner  similar  to  that 
under  current  Social  Security  law.  Requires  the  Secretary  to 
review  each  State's  procedures  for  the  scheduling  and  conduct  of 
annual  standard  surveys  to  assure  that  the  State  has  taken  all  rea- 
sonable steps  to  avoid  giving  notice  of  such  a  survey. 

(V  Contents  of  Standard  Survey. — Requires  each  standard  survey 
to  include  an  audit  of  a  sample  of  the  residents'  assessments  (as  re- 
quired above  under  this  bill)  to  determine  their  accuracy,  a  survey 
of  the  quality  of  care  furnished  as  measured  by  indicators  of  medi- 
cal, nursing  and  rehabilitative  care,  using  interviews  and  observa- 
tions of  a  case-mix  stratified  sample  of  residents,  and  a  review  of 
the  facility's  compliance  with  certain  requirements  of  this  bill  re- 
lating to  provision  of  service,  resident's  rights  and  administration). 

(2)  Frequency  of  Standard  Surveys. — Requires  each  SNF  to  be 
subject  to  a  standard  survey  not  later  than  15  months  after  the 
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date  of  the  previous  standard  survey.  Requires  that  the  Statewide 
average  interval  between  surveys  of  SNFs  not  exceed  12  months. 
Provides  that  a  standard  survey  may  be  done  within  2  months  of 
any  change  in  ownership,  administration  or  management,  in  order 
to  determine  whether  the  chsuige  has  resulted  in  any  decline  in  the 
quality  of  care. 

(d)  Extended  and  Followup  Surveys. — Requires  that  a  SNF  be 
subject  to  an  extended  survey  if  a  survey  team  determines  that,  be- 
cause of  the  poor  quality  of  care  found  during  a  standard  survey,  it 
would  recommend  termination  of  participation  of  the  SNF  from 
Medicare  or  the  appointment  of  temporary  management.  Requires 
the  survey  team,  in  such  an  extended  survey,  to  review  and  identi- 
fy the  policies  and  procedures  which  produced  the  poor  quality  of 
care  and  to  determine  whether  the  SNF  has  complied  with  all  of 
the  requirements  of  this  bill  relating  to  provision  or  services,  resi- 
dents' rights  and  administration.  Requires  the  review  to  include  an 
expansion  of  the  size  of  the  sample  of  residents'  assessments  re- 
viewed and  a  review  of  the  staffing,  in-service  training  and,  if  ap- 
propriate, contracts  with  consultants.  Provides  for  any  other  facili- 
ty to  be  subject  to  such  an  extended  survey  or  a  partial  extended 
survey  at  the  Secretary's  or  State's  discretion. 

(e)  Survey  Protocol,  Consistency  and  Prohibition  of  Conflicts  of  In- 
terest.— Requires  that  standard  and  extended  surveys  be  based 
upon  a  protocol  which  the  Secretary  has  developed,  tested  and  vali- 
dated not  later  than  Jan.  1,  1989,  and  by  individuals  of  a  survey 
team  who  meet  such  minimum  qualifications  as  the  Secretary  es- 
tablishes not  later  than  Jan.  1,  1989.  Provides  that  the  failure  of 
the  Secretary  to  develop,  test  or  validate  such  protocols  or  to  estab- 
lish such  minimum  qualifications  does  not  relieve  any  State  of  its 
responsibility  (or  the  Secretary  of  his  responsibility)  to  conduct  sur- 
veys. Requires  each  State  and  the  Secretary  to  implement  pro- 
grams to  measure  and  reduce  inconsistency  in  the  application  of 
survey  results  among  surveyors.  Prohibits  a  State  from  using  as  a 
surveyor  an  individual  who  is  serving  (or  who  has  served  within 
the  previous  2  years)  as  a  consultant  to  any  SNF  respecting  compli- 
ance. 

(f)  Survey  Teams. — Requires  surveys  to  be  conducted  by  a  multi- 
disciplinary  team  of  professionals  (including  a  registered  nurse  and 
others  selected  in  accordance  with  regulations  of  the  Secretary). 
Requires  that  each  State  maintain  and  utilize  a  specialized  team 
for  identifying,  surveying,  gathering  and  preserving  evidence,  and 
carrying  out  appropriate  enforcement  actions  against  chronically 
substandard  SNFs.  Requires  that  this  team  include  (or  have 
prompt  access  to)  an  attorney,  auditor,  and  appropriate  health  care 
professionals.  Requires  each  State  to  provide  each  member  of  a 
survey  team  with  comprehensive  preservice  training,  and  in  addi- 
tion to  a  minimum  of  40  hours  of  continuing  education  with  re- 
spect to  the  conduct  of  such  surveys  annually  (as  approved  by  the 
Secretary).  Prohibits  an  individual  from  serving  as  a  member  of  a 
survey  teeun  unless  the  individual  has  successfully  completed  a 
training  and  testing  program  in  survey  and  certification  techniques 
that  has  been  approved  by  the  Secretary. 

(g)  Validation  Surveys. — Requires  the  Secretary  to  conduct 
sample  onsite  surveys  of  SNFs  in  each  State,  within  2  months  of 
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the  State  surveys,  in  a  sufficient  number  to  allow  inferences  about 
the  adequacies  of  each  State's  surveys.  Requires  that  in  conducting 
these  surveys,  the  Secretary  use  the  same  protocols  as  are  required 
for  the  States.  If  the  State  has  determined  that  a  SNF  meets  the 
requirements  of  this  legislation  but  the  Secretary  determines  other- 
wise, the  Secretary's  determination  is  binding  and  supersedes  that 
of  the  State  survey.  Provides  that  if  the  Secretary  finds  that  a 
State's  survey  and  certification  performance  is  not  adquate  or  that 
a  State  has  failed  to  perform  surveys  as  required,  the  Secretary 
may  provide  for  an  appropriate  remedy,  which  may  include  the 
training  of  the  survey  team  or  the  designation  of  another  State  to 
perform  survey  and  certification  activities. 

Provides  that  if  the  Secretary  has  reason  to  question  the  compli- 
ance of  a  SNF  with  any  of  the  specified  requirements  of  this  bill, 
the  Secretary  may  conduct  a  survey  of  the  facility  and,  on  that 
basis,  make  independent  and  binding  determinations  about  the 
extent  to  which  the  SNF  meets  the  requirements. 

(h)  Investigation  of  Complaints  and  Monitoring  of  Compliance. — 
Requires  each  State  to  madntain  procedures  and  adequate  staff  to 
investigate  complaints  of  SNF  violations  of  requirements,  and  mon- 
itor on-site,  on  a  regular  basis,  (daily  or  more  or  less  frequently)  a 
SNF's  compliance  with  the  requirements  of  this  legislation  if:  (1) 
the  facility  has  been  found  to  be  out  of  compliance  and  is  in  the 
process  of  correcting  deficiencies  to  achieve  compliance;  (2)  the  fa- 
cility was  previously  found  not  to  be  in  compliance,  has  corrected 
deficiencies  to  achieve  compliance,  and  verification  of  continued 
compliance  is  indicated;  or  (3)  the  State  has  reason  to  question  the 
compliance  of  the  facility. 

(i)  Disclosure  of  Results  of  Inspections  and  Activities  and  Posting 
of  Survey  Results. — Requires  each  State  and  the  Secretary  to  make 
available  to  the  public  information  respecting  all  surveys  and  certi- 
fications of  SNFs,  copies  of  cost  reports  of  such  facilities  filed  under 
Medicare  or  Medicaid,  copies  of  statements  of  ownership  as  re- 
quired under  the  Social  Security  Act. 

Requires  that  if  a  State  finds  that  a  SNF  has  provided  poor  qual- 
ity of  care,  it  must  notify  the  attending  physician  of  each  resident 
with  respect  to  which  such  finding  is  made,  and  the  State  board  re- 
sponsible for  licensing  of  the  SNF  administrator. 

Requires  that  each  State  provide  its  State  Medicaid  fraud  and 
abuse  control  unit  with  access  to  all  information  of  the  State 
agency  responsible  for  surveys  and  certifications.  Amends  the  Med- 
icare statute  relating  to  State  survey  and  certification  to  require 
that  the  results  be  posted  in  a  place  readily  accessible  to  patients 
and  patients'  representatives. 

(j)  Special  Federal  Matching  Payments  for  State  Survey  and  Certi- 
fication Requirements. — No  provision. 

(kj  Revision  of  Penalty  Provisions  and  Miscellaneous  Conforming 
Amendments. — No  provision. 

(IJ  Development  of  Criteria  for  the  Evaluation  of  Plans  of  Correc- 
tion.— No  provision. 

Section  ill3.— 

(a)  State  Requirement  for  Survey  and  Certification  Process. — 
Amends  the  Medicaid  statute  relating  to  survey  and  certification 
by  adding  a  new  provision  as  specified  below. 
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(b)  State  and  Federal  Responsibility. — Similar  provision  except  (1) 
applies  to  Medicaid,  (2)  specifies  that  the  Secretary  be  responsible 
for  certifying  compliance  of  "public"  facilities  with  the  requirments 
of  the  bill,  and  (3)  does  not  contain  requirement  for  State  to  con- 
duct periodic  educational  programs  for  staff  and  residents. 

(c)  Standard  Surveys. — Similar  provision  except  applies  to  nurs- 
ing facilities  under  Medicaid  and  requires  that  each  facility  be  sub- 
ject to  an  annual  standard  survey. 

(1)  Contents  of  Standard  Survey. — Similar  provision,  but  requies 
that  the  survey  include  dietary  and  nutrition  services,  activities 
and  social  participation,  and  sanitation,  infection  control,  and  the 
physical  environment.  Also  specifies  that  both  audit  and  survey  of 
quality  be  based  on  a  case-mix  stratified  sample  of  residents.  Does 
not  require  that  standard  survey  include  a  review  of  the  facility's 
compliance  with  certain  requirements  relating  to  provision  of  serv- 
ice, etc. 

(2)  Frequency  of  Standard  Surveys. — Similar  provision  except  ap- 
plies to  nursing  facilities  under  Medicaid  and  includes  changes  in 
directors  of  nursing  as  a  reason  for  conducting  a  survey  to  deter- 
mine whether  the  change  has  resulted  in  any  decline  in  quality. 

(d)  Extended  and  Followup  Surveys. — Requires  that  each  nursing 
facility  that  is  found,  under  a  standard  survey,  to  have  provided 
substandard  quality  of  care  be  subject  to  an  extended  survey  to 
identify  policies  and  procedures  that  produced  such  quality  and  to 
determine  whether  the  facility  has  complied  with  the  requirements 
of  this  legislation.  Requires  that  the  extended  survey  be  conducted 
immediately  after  the  standard  survey  (or,  if  not  practical,  not 
later  than  two  weeks  after  the  completion  of  the  standard  survey). 
Provides  that  this  measure  does  not  require  an  extended  or  partial 
survey  as  a  prerequisite  to  imposing  a  sanction  against  a  facility  on 
the  basis  of  findings  in  a  standard  survey.  Provides  for  any  other 
facility  to  be  subject  to  an  extended  survey  or  a  partial  extended 
survey  at  the  Secretary's  or  State's  discretion. 

(e)  Survey  Protocol,  Consistency  and  Prohibition  of  Conflicts  of  In- 
terest.— Similar  provision,  except  requires  that  the  Secretary  devel- 
op, test  and  validate  the  survey  protocol  by  April  1,  1990.  Requires 
that  the  individuals  meet  minimum  qualifications  established  by 
the  Secretary  by  April  1,  1990.  Prohibits  a  State  from  using  a  sur- 
veyor who  is  serving  or  who  has  served  as  a  member  of  the  staff  or 
as  a  consultant  to  the  facility  surveyed. 

(f)  Survey  Teams.— Requires  the  Secretary  to  provide  for  the 
training  of  State  and  Federal  surveyors  in  the  use  of  the  assess- 
ment instruments  (described  above  in  this  legislation). 

(g)  Validation  Surveys. — Similar  provision  except  requires  the 
Secretary  to  conduct  onsite  surveys  of  a  representative  sample  of 
nursing  facilities.  Provides  that  if  the  Secretary  finds,  on  the  basis 
of  his  surveys,  that  a  State's  survey  and  certification  performance 
is  not  adequate,  the  Secretary  must  provide  for  a  reduction  of  Fed- 
eral matching  payments  for  these  purposes.  Specifies  that  this  re- 
duction would  be  equal  to  33  percent  of  the  ratio  of  the  total 
number  of  residents  in  noncomplying  facilities  surveyed  by  the  Sec- 
retary to  the  total  number  of  residents  in  surveyed  facilities.  Pro- 
vides that  a  State  may  obtain  reconsideration  and  review  of  the 
Secretary's  findings. 
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(h)  Investigation  of  Complaints  and  Monitoring  of  Compliance. — 
Similar  provision  but  applies  to  nursing  facilities  under  Medicaid. 

(i)  Disclosure  of  Results  of  Inspection  and  Activities  and  Posting 
of  Survey  Results. — Similar  provision  except  applies  to  nursing  fa- 
cilities under  Medicaid.  Also  requires  public  disclosure  of  informa- 
tion supplied  under  Medicaid  State  plans  about  certain  subcontrac- 
tors' ownership  and  certain  business  transactions  Also,  requires 
each  State  to  notify  the  State  long-term  care  ombudsman  of  the 
State's  finding  of  noncompliance.  Specifies  that  attending  physi- 
cians and  State  licensing  boards  be  notified  of  a  finding  of  ''sub- 
standard," rather  than  "poor,"  qucdity  of  care. 

(j)  Special  Federal  Matching  Payments  for  State  Survey  and  Certi- 
fication Requirements. — Provides  speciaJ  Federal  matching  pay- 
ment rates  for  States'  survey  and  certification  activities  (as  found 
necessary  by  the  Secretary  for  the  proper  and  efficient  administra- 
tion of  the  State  plan):  90  percent  of  sums  expended  in  FY1990,  85 
percent  in  FY1991,  80  percent  in  FY1992,  and  75  percent  thereaf- 
ter. 

Provides  that  expenses  incurred  by  the  State  for  medical  review 
by  independent  professionals  of  the  care  provided  to  residents  of 
nursing  facilities  who  are  entitled  to  Medicaid  be  matched  at  the 
administrative  matching  rate  of  50  percent. 

(k)  Revision  of  Penalty  Provisions  and  Miscellaneous  Conforming 
Amendments. — Repeals  various  requirements  relating  to  surveys, 
inspections  of  care,  and  certification  and  recertification  of  need  for 
SNF  and  ICF  care.  Specifies,  however,  that  such  amendments  shall 
not  apply  until  such  date  (not  earlier  than  Oct.  1,  1990)  when  the 
Secretary  determines  that  the  State  has  specified  the  resident  as- 
sessment instrument  which  should  be  used  by  facilities  and  the 
State  has  begun  conducting  standard  and  extended  surveys. 

(1)  Development  of  Criteria  for  the  Evaluation  of  Plans  of  Correc- 
tion.— No  provision. 

Senate  amendment 

(a)  State  Requirement  for  Survey  and  Certification. — Amends  the 
Medicare  statute  (relating  to  the  use  of  State  ajgencies  to  determine 
compliance  by  providers  with  Medicare  conditions  of  participation) 
to  require  that  the  Secretary's  agreement  with  the  State  include 
SNFs  and  ICFs  among  those  facilities  surveyed  by  State  agencies. 
Adds  additional  requirements  for  the  survey  and  cc^rtification  proc- 
ess for  SNFs  and  ICFs  as  described  below. 

(b)  State  and  Federal  Responsibility.— SianlaT  provision  except 
applies  to  SNFs  And  ICFs  and  does  not  contain  requirement  for 
States  to  conduct  periodic  educational  programs  for  staff  and  resi- 
dents. 

(c)  Standard  Surueys.— Requires  that  each  SNF  and  ICF  be  sub- 
ject to  a  standard  survey  of  the  facility's  compliance  with  applica- 
ble requirements  specified  in  law.  Specifies  that  standard  surveys 
be  conducted  on  an  unannounced  basis. 

(V  Contents  of  Standard  Survey. — Requires  that  a  standard 
survey  include  audits  of  a  sample  of  residents'  assessments  as  re- 
quired above  under  the  bill. 

(2)  Frequency  of  Standard  Surveys. — Provides  that  a  standard 
survey  may  be  conducted  upon  any  change  of  ownership  and  must 
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otherwise  be  conducted  not  later  than  15  months  after  the  date  of 
the  previous  survey.  Also  requires  that  the  frequency  of  standard 
surveys  be  based  upon  the  degree  to  which  a  facility  was  found,  in 
the  most  recently  conducted  survey,  to  be  in  compliance  with  the 
requirements  of  law.  Requires  that  the  Statewide  average  intervsd 
between  surveys  not  exceed  12  months. 

(d)  Extended  and  Followup  Surveys. — Requires  that  each  SNF 
and  ICF,  found  to  have  performed  poorly  in  one  or  more  require- 
ments of  law,  be  subject  to  an  extended  survey.  Provides  that  any 
other  facility  may  be  subject  to  an  extended  survey  at  the  Secre- 
tary's or  State's  discretion. 

(e)  Survey  Protocol,  Consistency  and  Prohibition  of  Conflicts  of  In- 
terest.— Requires  that  all  surveys  be  based  upon  regulations  the 
substance  of  which  the  Secretary  has  developed,  tested,  and  vali- 
dated by  Jan.  1,  1990.  Requires  each  State  to  implement  programs 
to  measure  and  reduce  inconsistency  in  the  application  of  survey 
results  among  surveyors.  Prohibits  a  State  from  using  as  a  member 
of  a  survey  team  any  individual  who  is  serving  (or  has  served  in 
the  previous  2  years)  as  an  employee  of  or  consultant  to  the  par- 
ticular facility  being  surveyed.  Also  requires  that  the  Secretary,  to- 
gether with  each  State  survey  agency,  develop  written  procedures 
for  review  of  survey  findings  in  cases  where  the  provider  of  serv- 
ices has  substantial  disagreement  with  such  findings.  Requires  that 
such  procedures  shall  include  a  system  for  resolving  signiificant  dif- 
ferences in  professional  judgments  about  the  appropriateness  and 
quality  of  care  (but  in  no  event  shall  delay  the  timing  of  any  en- 
forcement action). 

(ft  Survey  Teams. — Similar  to  Ways  and  Means  provision  except 
(1)  applies  to  SNFs  and  ICFs;  (2)  specifies  "initial"  training  rather 
than  preservice"  training  for  members  of  the  team  and  does  not 
require  State  to  provide  training;  (3)  requires  that  surveys  be  con- 
ducted with  such  teams  not  later  than  Jan.  1,  1990;  (4)  specifies 
"duties"  rather  than  "purpose"  of  specialized  survey  team;  and  (5) 
prohibits  "health  care  professionals"  rather  than  "individuals" 
from  serving  on  team  unless  he  or  she  has  completed  an  approved 
training  and  testing  program  and  has  experience  or  education  in 
gerontological  nursing  or  long-term  care  and  in  interviewing  resi- 
dents with  communicative  impairments. 

(g)  Validation  Surveys. — Requires  the  Secretary  to  conduct  sur- 
veys of  SNFs  and  ICFs  in  each  State  in  a  sufficient  number  to 
allow  inferences  about  the  adequacy  of  each  State's  surveys.  Re- 
quires that  these  surveys  be  conducted  within  one  month  of  the 
most  recently  conducted  State  survey  of  the  facility.  Also  requires 
that  the  number  of  these  surveys  amount  to  no  fewer  than  five  per- 
cent of  the  facilities  surveyed  by  the  State  in  a  year  (or  no  fewer 
than  five  facilities).  Provides  that  if  the  results  of  the  Secretary's 
survey  differ  from  the  State's,  then  the  Secretary's  results  will  be 
conclusive  for  purposes  of  a  determination  about  compliance. 

Also  requires  the  Secretary,  no  later  than  one  year  after  the  date 
of  enactment,  to  prescribe  by  regulation  (1)  performance  and  out- 
come standards  to  evaluate  and  assure  the  effectiveness  of  State 
survey  activities  (including  standards  to  evaluate  the  general  im- 
provement in  quality  of  care  in  certified  facilities,  how  the  findings 
from  such  activities  compare  with  the  Secretary's  review  findings, 


714 

the  appropriateness  and  effectiveness  of  State  enforcement  action, 
the  extent  to  which  repeat  deficiencies  occur,  the  extent  to  which 
deficiencies  are  not  corrected  in  a  timely  manner,  and  complaint 
handling  activities);  and  (2)  administrative  sanctions  to  be  imposed 
on  State  survey  agencies  for  poor  performance  in  relation  to  the 
proportion  of  beneficiaries  placed  at  risk  bv  such  performance. 

See  also  related  provision,  section  4054  Tederal  Review  of  State 
Inspection  of  Care  Determinations,"  of  Senate  bill  (item  #20  in 
Medicare-Medicaid  comparison). 

(h)  Investigation  of  Complaints  and  Monitoring  of  Compliance. — 
Requires  each  State  to  maintain  procedures  and  adequate  staff  to 
investigate  complaints  of  violations  by  facilities  of  applicable  re- 
quirements. 

(i)  Disclosure  of  Results  of  Inspections  and  Activities  and  Posting 
of  Survey  Results. — Requires  that  each  State  and  the  Secretary 
make  available  to  the  public  information  with  respect  to  all  sur- 
veys £uid  certifications  of  SNFs  and  ICFs  and  information  with  re- 
spe<;t  to  cost  reports  of  such  facilities  filed  under  Medicare  or  Med- 
icaid. 

Requires  that  State  survey  agencies  ensure  that  survey  proce- 
dures are  coordinated  with  the  activities  of  State  fraud  and  abuse 
units,  resident  protection  and  advocacy  units,  and  the  State  Medic- 
aid agency. 

Requires  that  State  survey  agencies  enter  into  a  written  agree- 
ment with  the  appropriate  State  long-term  care  ombudsman  to  pro- 
vide for  information  exchange,  training,  case  referral,  and  prompt 
notification  of  the  ombudsman  of  any  adverse  action  to  be  taken  by 
the  agency  against  a  SNF  or  ICF.  Requires  that  the  agreement  pro- 
vide for  access  by  the  ombudsman  to  any  inspection  reports  and  no- 
tices of  deficiencies,  sanctions,  or  adverse  determinations  issued  by 
the  agency,  and,  consistent  with  Federal  and  State  laws  governing 
confidentiality  of  information,  to  investigate  reports  and  findings 
made  on  account  of  complaints  of  ombudsman. 

Amends  the  Medicare  statute  relating  to  State  survey  and  certifi- 
cation to  require  that  the  results  of  surveys  of  SNFs  and  ICFs  be 
posted  in  a  place  readily  accessible  to  residents  and  residents'  rep- 
resentatives. 

Also  amends  title  XI  of  the  Social  Security  Act,  relating  to  disclo- 
sure of  validation  survey  reports  and  other  formal  evaluations  of 
providers,  to  shorten  the  period  of  time,  from  60  to  30  days,  that 
the  provider  would  have  to  review  the  report  and  make  comments 
on  it  before  the  report  is  made  public.  However,  the  Secretary  may 
release  the  report  to  a  State  long-term  care  ombudsman  or  a  desig- 
nee before  the  end  of  the  30-day  period. 

(jJ  Special  Federal  Matching  Payments  for  State  Survey  and  Certi- 
fication Requirements. — No  provision. 

(k)  Revision  of  Penalty  Provisions  and  Miscellaneous  Conforming 
Amendments. — No  provision. 

(I)  Development  of  Criteria  for  the  Evaluation  of  Plans  of  Correc- 
tion.— Requires  the  Secretary  to  develop  and  implement  criteria 
and  procedures  for  the  evaluation  of  plans  of  correction  submitted 
by  institutions  seeking  compliance  with  the  standards  for  SNFs 
and  ICFs.  Requires  that  the  criteria  and  procedures  be  designed  (1) 
to  maximize  specifically  in  the  plans,  (2)  to  require  on-site  evalua- 
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tion  of  the  implementation  of  plans  dealing  with  deficiencies  relat- 
ing to  patient  care,  and  (3)  to  emphasize  the  need  for  correction  to 
provide  for  permanent  compliance  with  the  standards. 

Conference  agreement 

The  conference  agreement  includes  both  House  provisions  with 
an  amendment  incorporating  Senate  provisions  to  require  the  Sec- 
retary to  conduct  validation  surveys  with  respect  to  no  fewer  than 
5  precent  of  the  facilities  surveyed  by  the  State  in  a  year  but  in  no 
case  less  than  5  facilities  in  a  State. 

In  addition,  the  conference  agreement  includes,  with  regard  to 
Medicare,  a  requirement  that  the  Secretary  shall  provide,  when 
the  survey  and  certification  performance  is  not  adequate,  for  an  ap- 
propriate remedy,  which  may  include  the  training  of  the  survey 
team.  For  purposes  of  Medicadd  only,  the  Secretary  shall  provide 
for  a  reduction  of  the  payment  otherwise  made  to  the  State  when 
the  survey  and  certification  performance  is  not  adequate. 

Furthermore,  the  conference  agreement  requires,  with  regard  to 
nurse  aide  registries,  that  the  State  provide  through  the  survey 
and  certification  agency  for  a  process  for  the  receipt,  review,  and 
investigation  of  allegations  of  resident  neglect  and  abuse  (including 
misappropriation  of  personal  funds)  by  a  nurse  aide.  The  conferees 
intend  that  any  nurse  aide  against  whom  an  allegation  of  neglect 
and  abuse  (or  misappropriation  of  personal  funds)  is  made  shall  be 
given  an  opportunity  for  a  hearing  before  the  State  survey  and  cer- 
tification agency.  No  nurse  aide's  name  shall  be  placed  on  the  reg- 
istry until  the  individual  has  been  notified  of  the  right  to  a  hear- 
ing, and  either  a  hearing  has  taken  place  and  the  allegations  have 
been  substantiated,  or  the  individual  has  waived,  after  being  given 
a  reasonable  opportunity,  his/her  right  to  a  hearing.  Only  a  survey 
and  certification  agency,  based  on  documented  findings,  shall  place 
the  individusil's  name  on  the  registry.  The  conferees  intend  that  a 
facility,  resident,  ombudsman,  or  any  other  individual  or  organiza- 
tion may  contact  the  survey  team,  and  the  survey  team  shall  inves- 
tigate the  allegation. 

The  conferees  also  suggest  that  the  Secretary  consider,  in  estab- 
lishing criteria  by  which  the  standard  survey  will  measure  quality 
of  care  furnished  by  a  facility,  such  factors  as  vision  and  hearing; 
activities  of  daily  living;  use  of  physical  restraints;  accidents;  nutri- 
tion and  fluid  intake;  cognitive,  behavioral,  and  social  functioning; 
use  of  urinary  catheters,  prevention  and  care  of  pressure  ulcers; 
and  use  of  drugs. 

(16)  Enforcement  Process  and  Intermediate  Sanctions  (Section 
9213  of  Ways  and  Means;  section  4114  of  Energy  and  (Commerce; 
Section  4051(d)  of  Senate  amendment) 

Present  law 

Under  the  current  Medicare  and  Medicaid  statutes,  when  a  find- 
ing is  made  that  a  nursing  home  no  longer  substantially  meets  the 
law's  requirements  and  standards  of  care,  and  deficiencies  do  not 
immediately  jeopardize  the  health  and  safety  of  its  patients,  the 
Secretary  and/or  State  may,  in  lieu  of  termination,  refuse  to  make 
payments  on  behalf  of  individuals  later  admitted  to  the  facility. 
However,  if  it  is  determined  that  the  deficiencies  do  immediately 
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jeopardize  the  health  and  safety  of  the  facihty's  patients,  the  Secre- 
tary or  State  must  terminate  the  facility's  participation  in  the  pro- 
gram. If  the  decision  is  made  to  deny  program  payment  instead  of 
terminating  a  facility's  participation,  the  facility  must  achieve  sub- 
stantial compliance  with  program  requirements  or  be  found  to 
have  made  a  good  faith  effort  to  correct  its  deficiencies  by  the  end 
of  the  eleventh  month  following  the  month  when  a  decision  is 
made  to  deny  payment.  Final  regulations  implementing  these  pro- 
visions became  effective  August  4,  1986. 

Currently,  there  are  no  statutory  requirements  for  the  coordina- 
tion of  conflicting  or  overlapping  State  and  Federal  remedies.  How- 
ever, under  current  law  Federal  remedies  do  teke  procedence  over 
Stete  remedies. 

House  bill 
Section  9213.— 

(a)  General  Requirements. — Amends  the  current  Medicare  law  re- 
lating to  Stete  enforcement  of  Medicare  conditions  of  participation 
to  require  the  Stete  to  esteblish  and  apply  the  remedies  as  speci- 
fied below  to  SNFs  that  fail  to  meet  the  requirements  of  this  legis- 
lation. 

(b)  Requirements  for  State  Enforcement  Process. — Requires  that  if 
a  Stete  finds  that  a  SNF  no  longer  meets  the  requirements  of  this 
bill  (relating  to  provision  of  services,  patients'  rights  and  adminis- 
tration) and  further  finds  that  the  facility's  deficiencies  immediate- 
ly jeopardize  the  health  or  safety  of  its  residents,  the  Stete  must 
take  immediate  action  to  remove  the  jeopardy  and  correct  the  defi- 
ciencies (including  the  appointment  of  temporary  management)  or 
terminate  immediately  the  facility's  Medicare  participation  and,  in 
addition,  may  also  provide  for  one  or  more  of  the  remedies  de- 
scribed below.  Provides  that  if  the  deficiencies  do  not  immediately 
jeopardize  the  health  or  safety  of  its  residents,  the  Stete  may  ter- 
minate the  facility's  participation  or  may  provide,  in  addition,  for 
one  of  the  remedies  described  below.  Provides  that  this  provision 
does  not  restrict  the  remedies  available  to  a  Stete  to  remedy  a 
SNF's  deficiencies. 

(c)  Specific  State  Remedies. — 

(V  Required  Remedies. — Requires,  with  certain  exceptions  (see 
alternative  remedies  under  2B),  that  each  Stete  esteblish  by  law 
(stetute  or  regulation)  at  least  the  following  remedies:  (A)  denial  of 
payment  under  Medicare  with  respect  to  any  individual  admitted 
to  the  SNF  after  the  required  notices  are  provided  to  the  public 
and  the  SNF;  (B)  a  civil  money  penalty  assessed  and  collected  for 
each  day  in  which  the  SNF  remains  out  of  compliance;  (C)  the  ap- 
pointment of  temporary  management  to  oversee  the  operation  of 
the  SNF  and  to  assure  the  health  and  safety  of  its  residents,  where 
there  is  a  need  for  temporary  management  while  there  is  an  order- 
ly closure  of  the  SNF,  or  improvements  are  made  in  order  to  bring 
it  into  compliance;  and  (D)  the  authority,  in  the  case  of  an  emer- 
gency, to  close  the  SNF,  to  transfer  residents  in  that  SNF  to  other 
facilities,  or  both. 

(2)  Deadline  and  Guidance. — (A)  Requires  that  as  a  condition  of 
entering  into  agreement  with  Medicare  (and  with  respect  to  deter- 
mining on  or  after  Oct.  1,  1989  whether  institutions  qualify  as 


717 


SNFs  under  Medicare)  that  each  State  establish  the  remedies  de- 
scribed above  by  July  1,  1989.  Requires  by  Oct.  1,  1988  that  the  Sec- 
retary provide,  through  regulations  or  otherwise,  guidance  to  the 
States  in  establishing  the  remedies.  Provides  that  the  failure  of  the 
Secretary  to  provide  this  guidance  does  not  relieve  a  State  of  the 
responsibility  for  establishing  the  remedies.  (B)  Provides  that  a 
State  may  establish  alternative  remedies  (expect  termination  of 
participation)  other  than  those  described  above,  if  the  State  demon- 
strates to  the  Secretary's  satisfaction  that  the  alternative  remedies 
are  as  effective  in  deterring  noncompliance  as  those  specified 
above. 

(3)  Assuring  Compliance. — Provides  that  if  a  SNF  has  not  com- 
plied with  any  of  the  requirements  (relating  to  provision  of  serv- 
ices, residents'  rights  and  administration)  within  6  months  after 
the  SNF  is  found  to  be  out  of  compliance,  the  State  must  deny 
Medicare  pa5anents  for  all  individuals,  who  are  admitted  to  the 
SNF  after  the  date  on  which  noncompliance  was  established. 

(4)  Funding. — No  provision. 

(5)  Repeated  Noncompliance. — No  provision. 

(6)  Incentives  for  High  Quality  Care. — No  provision. 

(d)  Secretarial  Authority. —  Provides  that  with  respect  to  a  State 
SNF,  the  Secretary  has  the  authority  and  duties  of  a  State  in  re- 
spect to  imposing  sanctions  and  remedies.  Provides  that  for  any 
other  SNF  in  a  State,  the  Secretary  may  in  specified  circum- 
stances, exercise  the  authority  of  the  State.  Provides  that  in  exer- 
cising authority  to  impose  civil  money  penalties,  the  Secretary 
must  base  the  amount  of  the  penalty  on  the  severity  and  frequency 
of  the  noncompliance  and  the  size  of  the  SNF  and  may  not  impose 
a  penalty  that  exceeds  $10,000  for  each  day  of  noncompliance.  Pro- 
vides that  the  Secretary  impose  and  collect  such  penalties  in  the 
same  manner  as  they  are  imposed  and  collected  under  the  relevant 
provision  of  the  Social  Security  Act. 

In  addition,  see  (f),  (g),  and  (h)  below. 

(e)  Effective  Period  of  Denial  of  Payment. — Provides  that  a  find- 
ing to  deny  payments  would  terminate  when  the  State  or  Secretary 
(or  both)  finds  that  the  SNF  is  in  compliance. 

(f)  Remedies  Where  State  or  Secretary  Finds  Noncompliance  and 
Immediate  Jeopardy. — Provides  that  if  either  the  State  or  the  Sec- 
retary finds  that  a  SNF  has  not  met  the  requirements  of  this  bill 
(relating  to  provisions  of  services,  patients'  rights,  and  administra- 
tion) and  finds  that  the  failure  immediately  jeopardizes  the  health 
or  safety  of  its  residents,  the  State  must  take  immediate  action  to 
remove  the  jeopardy  and  correct  the  deficiency  (including  the  ap- 
pointment of  temporary  management  and  the  denial  of  payment 
for  new  residents  until  the  SNF  is  in  compliance).  Provides  that  if 
the  State  determines  that  if  the  State  determines  that  it  is  neces- 
sary to  terminate  immediately  the  SNF's  participation  agreement, 
the  State  must  provide  for  the  safe  and  orderly  transfer  of  the 
Medicare  residents  consistent  with  the  requirements  for  patients' 
rights  in  case  of  transfer  or  discharge  (as  specified  in  this  bill). 

(g)  Special  Rules  where  the  Secretary  and  State  Disagree  on  Find- 
ing of  Noncompliance. — (1)  Provides  that  if  the  Secretary  finds  a 
SNF  in  compliance  but  a  State  finds  that  the  SNF  is  out  of  compli- 
ance, and  if  the  failure  does  not  immediately  jeopardize  the  health 
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€md  safety  of  the  residents,  then  the  State's  findings  control  and 
the  remedies  imposed  by  the  State  apply.  (2)  Provides  that  if  the 
Secretary  finds  a  SNF  out  of  compliance  but  the  State  has  not,  and 
if  the  failure  does  not  immediately  jeopardize  the  health  and  safety 
of  the  residents,  then  the  Secretary  may  impose  remedies  (other 
than  termination  of  participation). 

(h)  Special  Rules  for  Enforcement  Actions  Where  the  Secretary 
and  the  State  find  Noncompliance  But  Disagree  on  Corrective  Ac- 
tions.— 

(1)  General  Rules. — Provides  that  if  both  the  Secretary  and  the 
State  find  a  SNF  out  of  compliance  and  both  find  that  its  participa- 
tion should  be  terminated,  but  neither  finds  that  its  deficiency  im- 
mediately jeopardizes  the  health  and  safety  of  its  residents,  then 
the  State's  determination  of  corrective  actions  and  timing  of  these 
actions  takes  precedence  over  determinations  by  the  Secretary  so 
long  as  such  actions  do  not  occur  more  than  6  months  after  the 
date  of  the  finding  of  noncompliance. 

(2)  Construction. — Provides  that  the  remedies  provided  under  this 
section  are  in  addition  to  those  otherwise  available  under  State  or 
Federal  law  and  are  not  to  be  construed  as  limiting  those  other 
remedies.  Provides  that  the  following  remedies  may  be  imposed 
while  a  hearing  is  pending:  denial  of  payment,  appointment  of  tem- 
porary management,  or  closing  of  the  facility. 

(i)  Sharing  of  Information. — Provides  that  notwithstanding  any 
other  provision  of  law,  all  information  concerning  SNFs  required 
by  this  section  to  be  filed  with  the  Secretary  or  a  State  agency 
must  be  made  available  to  Federal  or  State  employees  for  purposes 
consistent  with  effective  administration  of  Medicare  and  Medicaid 
programs. 

Section  ilU.— 

(a)  General  Requirements. — Provides  for  revisions  of  current  Med- 
icaid law  regarding  enforcement  of  compliance  with  the  require- 
ments for  Medicaid  participation  as  specified  below. 

(h)  Requirements  for  State  Enforcement  Process. — Similar  provi- 
sion except  specifies  that  findings  of  deficiency  be  based  on  a  stand- 
ard, extended  or  partial  survey,  or  otherwise,  and  applies  to  re- 
quirements for  nursing  facilities  under  Medicaid.  Also  specifies 
that  for  immediate  jeopardy  cases,  the  State  must  take  immediate 
action  to  remove  the  jeopardy  and  correct  deficiencies  * 'through" 
the  appointment  of  temporary  management  or  terminate  the  facili- 
tv.  For  non-immediate  jeopardy  cases,  the  State  may  terminate 
and"  may  provide  for  additional  remedies.  Also  provides  that  if  a 
State  finds  that  a  nursing  facility  meets  the  requirements  but,  as 
of  a  previous  period,  failed  to  meet  them,  the  State  may  impose  a 
civil  money  penalty  for  the  days  in  which  the  facility  was  out  of 
compliance. 

(c)  Specific  State  Remedies. — 

(V  Required  Remedies. — Similar  provision,  except  that  it  applies 
to  nursing  facilities  under  Medicaid.  Provides  that  the  remedy  of 
the  civil  money  penalty  be  assessed  and  collected  with  interest. 
Provides  that  the  funds  collected  by  a  State  as  a  result  of  imposi- 
tion of  such  a  penalty  (or  as  a  result  of  the  imposition  by  the  State 
of  a  civil  penalty  for  specified  activities  relating  to  resident  assess- 
ments and  survey  and  certification)  be  applied  to  the  protection  of 
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the  health  or  property  of  residents  of  nursing  facilities  that  the 
State  or  the  Secretary  finds  deficient,  including  payment  for  the 
costs  of  relocation  of  residents  to  other  facilities,  maintenance  of 
operation  of  a  facility  pending  correction  of  deficiencies  or  closure, 
and  reimbursement  of  residents  for  personal  funds  that  are  lost.  Fi- 
nally, requires  that  in  the  application  of  the  remedy  of  appointing 
temporary  management,  that  the  management  not  be  terminated 
untU  the  State  has  determined  that  the  facility  has  the  manage- 
ment capability  to  ensure  continued  compliance. 

(2)  Deadline  and  Guidance. — Similar  provision  except  applies  as 
a  condition  for  approval  of  a  State  plan  for  calendar  quarters  be- 
ginning on  or  after  Oct.  1,  1989. 

(3)  Assuring  Compliance. — Similar  provision  except  applies  to  fa- 
cilities under  medicaid  and  provides  for  denial  of  Medicaid  pay- 
ments if  the  facility  fails  to  comply  within  3  months  of  the  determi- 
nation of  noncompliance. 

(4)  Funding. — Provides  that  reasonable  State  costs  for  exercising 
the  temporary  management  of  emergency  closure  remedies  would 
be  eligible  for  Federal  Medicaid  matching  funds  at  the  administra- 


(5)  Repeated  Noncompliance. — Requires  in  the  case  of  a  facility 
which,  on  3  consecutive  standard  surveys,  that  the  State  deny  pay- 
ments for  newly  admitted  patients  and  monitor  the  facility  (as 
specified  by  this  bill  under  requirements  for  monitoring  of  compli- 
ance) until  it  has  demonstrated  to  the  satisfaction  of  the  State  that 
it  is  in  compliance  and  that  it  will  remain  in  compliance. 

(6)  Incentives  for  High  Quality  Care. — Provides  that  in  addition  to 
the  other  remedies  specified  above,  a  State  may  establish  a  pro- 
gram to  reward,  through  public  recognition,  incentive  payments  or 
both,  nursing  facilities  that  provide  the  highest  quality  care  to  resi- 
dents entitled  to  Medicaid.  Provides  that  State  costs  for  carrying 
out  such  a  program  would  be  eligible  for  Federal  matching  pay- 
ments at  a  rate  of  50  percent. 

(d)  Secretarial  Authority. — 

(1)  Similar  provision  in  respect  to  State  nursing  facilities,  except 
applies  to  nursing  facilities  under  Medicaid  and  does  not  include 
the  authority  to  close  the  facility  and/or  tranfer  residents.  Provides 
that  for  other  nursing  facilities  in  a  State,  that  if  the  Secretary 
finds  a  facility  not  in  compliance  and  further  finds  that  the  facili- 
ty's deficiencies  immediately  jeopardize  the  health  or  safety  of  its 
residents,  the  Secretary  must  take  immediate  action  to  remove  the 
jeopardy  and  correct  the  deficiencies  by  providing  for  temporary 
management  or  by  terminating  the  facility's  participation  in  Med- 
icaid and  may  also  provide  for  other  remedies  described  below.  Pro- 
vides that  if  the  deficiencies  do  not  immediately  jeopardize  the 
health  or  safety  of  its  residents,  the  Secretary  may  impose  any  of 
the  remedies  described  below.  Provides  that  this  does  not  restrict 
the  remedies  available  to  the  Secretary  to  remedy  a  facility's  defi- 
ciencies. 

In  addition,  see  (f),  (g),  and  Qi)  below. 

Also  provides  that  if  the  Secretary  finds  that  a  nursing  facility 
meets  requirements  but,  as  of  a  previous  period,  failed  to  meet  the 
requirements,  the  Secretary  may  impose  a  civil  money  penalty  for 
the  days  in  which  the  facility  was  out  of  compliance. 


720 


(2)  Specifies  remedies  available  to  the  Secretary.  Provides  that  he 
may  take  the  following  actions  with  respect  to  a  finding  that  a  fa- 
cility has  not  met  an  applicable  requirement:  (A)  the  Secretary 
may  deny  further  payments  to  the  State  for  medical  assistance  to 
all  individuals  in  the  facility  or  to  individuals  admitted  after  the 
effective  date  of  the  finding;  (B)  the  Secretary  may  impose  a  civil 
money  penalty  not  to  exceed  $10,000  for  each  day  of  noncompliance 
and  the  Secretary  must  impose  and  collect  such  a  penalty  in  the 
same  manner  as  they  are  imposed  and  collected  under  the  relevant 
Social  Security  law;  (C)  in  consultation  with  the  State,  the  Secre- 
tary may  appoint  temporary  management  to  oversee  the  operation 
of  the  facility  to  assure  the  health  and  safety  of  its  residents, 
where  there  is  a  need  for  temporary  management  while  there  is  an 
orderly  closure  of  the  facility,  or  improvements  are  made  in  order 
to  bring  the  facility  into  compliance.  Prohibits  termination  of  the 
temporary  management  until  the  Secretary  has  determined  that 
the  facility  has  the  management  capability  to  ensure  continued 
compliance. 

(3)  Provides  that  the  Secretary  may  continue  Medicaid  matching 
pa3mients  to  a  State  for  care  provided  by  a  facility  not  in  compli- 
ance, for  no  more  than  6  months,  if:  (A)  the  State  survey  agency 
finds  that  it  is  more  appropriate  to  take  alternative  action  to 
assure  compliance  than  termination  of  certification;  (B)  the  State 
has  submitted  a  plan  and  timetable  for  corrective  action  to  the  Sec- 
retary for  approval  which  the  Secretary  approves;  and  (C)  the  State 
agrees  to  repay  the  Federal  pajnnents  if  the  corrective  action  is  not 
taken  in  accordance  with  the  approved  plan  and  timetable.  Re- 
quires the  Secretary  to  establish  guidelines  for  approval  of  correc- 
tive actions  requested  by  the  States. 

(e)  Effective  Period  of  Denial  of  Payment. — Similar  provision  but 
applies  to  nursing  facilities  under  Medicaid. 

(f)  Remedies  Where  State  or  Secretary  Finds  Noncompliance  and 
Immediate  Jeopardy. — Similar  provision  except  applies  to  require- 
ments for  nursing  facilities  under  Medicaid.  Requires  the  State  and 
the  Secretary  to  notify  the  other  of  such  finding,  and  the  State  or 
the  Secretary  to  take  immediate  action  to  remove  the  jeopardy  and 
correct  the  deficiencies  through  appointment  of  temporary  manage- 
ment or  termination  of  participation.  Requires  that  in  the  case  of 
termination,  the  State  must  provide  for  the  safe  and  orderly  trans- 
fer of  the  Medicaid  residents. 

(g)  Special  Rules  where  the  Secretary  and  State  Disagree  on  Find- 
ing of  Noncompliance.-— Similar  provision,  except  applies  to  facili- 
ties under  Medicaid.  Provides  that  in  the  latter  case,  the  Secretary 
may  impose  certain  remedies  and  is  required  (pending  any  termi- 
nation by  the  secretary)  to  permit  Federal  matching  payments. 

(h)  Special  Rules  for  Enforcement  Actions  Where  the  Secretary 
and  the  State  find  Noncompliance  But  Disagree  on  Corrective  Ac- 
tions.— 

(V  General  Rules. — Similar  provision  except  applies  to  nursing 
facilities  under  Medicaid.  Provides  that  if  both  the  Secretary  and 
the  State  find  a  facility  out  of  compliance,  that  both  find  that  the 
failure  does  not  immediately  jeopardize  the  health  and  safety  of 
the  residents,  but  only  the  Secretary  finds  that  the  facility's  par- 
ticipation should  1: 9  terminated,  then  the  Secretary  must  (pending 
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any  termination  by  the  Secretary)  permit  continuation  of  Federal 
matching  payments.  Provides  that  if  the  State  but  not  the  Secre- 
tary finds  that  the  facility's  participation  should  be  terminated,  the 
State's  decision  to  terminate  and  the  timing  of  the  termination  ap- 
plies. If  either  the  Secretary  or  the  State  establish  remedies  in  ad- 
dition or  as  an  alternative  to  termination,  then  such  other  reme- 
dies apply.  If  both  the  Secretary  and  the  State  establish  other  rem- 
edies than  termination,  only  those  of  the  Secretary  apply. 

(2)  Construction. — Similar  provison  except  specifies  that  these 
remedies  do  not  limit  other  remedies,  including  any  remedy  avail- 
able to  an  individual  under  common  law. 

(i)  Sharing  of  Information. — Similar  provision  except  also  applies 
to  investigations  by  State  Medicaid  fraud  control  units. 

Senate  amendment 

(a)  General  Requirements. — Amends  the  current  Medicare  law  re- 
lating to  the  Secretary's  enforcement  of  compliance  with  the  re- 
quirements for  participation  in  Medicare  and  Medicaid  by  SNFs. 
Amends  also  the  Medicaid  law  relating  to  State  enforcement  of 
compliance  with  requirements  for  ICF  participation  in  Medicaid. 

(h)  Requirements  for  State  Enforcement  Process. — Similar  provi- 
sion except  requires  that  if  a  State  determines  that  a  SNF  or  ICF 
(other  than  an  intermediate  care  facility  for  the  mentally  retarded) 
that  is  certified  for  participation  under  Medicaid  no  longer  meets 
the  applicable  requirements  and  further  determines  that  the  facili- 
ty's deficiencies  do  not  immediately  jeopardize  the  health  and 
safety  of  its  residents,  the  State  may,  instead  of  terminating  the  fa- 
cility's participation,  impose  one  or  more  of  the  sanctions  specified 
below. 

(c)  Specific  State  Remedies. — 

(V  Required  Remedies. — Requires  the  State  to  develop  and  imple- 
ment a  range  of  intermediate  sanctions  to  apply  to  facilities  for 
which  the  deficiencies  have  been  determined  not  to  immediately 
jeopardize  the  health  and  safety  of  their  patients.  Requires  these 
sanctions  to  include:  (A)  directed  plans  of  correction;  (B)  the  ap- 
pointment of  receivers  (in  accord  with  provisions  specified  below); 
and  (C)  one  or  more  of  the  following  sanctions:  civil  fines;  on-site 
monitoring  by  an  agency  responsible  for  conducting  certification 
surveys  (with  the  costs  of  such  monitoring  to  be  paid  by  the  facility 
without  reimbursement);  withholding  or  reducing  amounts  other- 
wise payable  to  the  facility;  and  any  other  sanction  designated  or 
approved  by  the  Secretary. 

Requires  the  State  to  develop  and  implement  specific  criteria  as 
to  when  and  how  each  of  these  intermediate  sanctions  is  to  be  ap- 
plied; the  amounts  of  amy  fines,  and  the  severity  of  each  of  the  pen- 
alties. 

Requires  the  criteria  to  be  designed  to  minimize  the  time  be- 
tween identification  of  violations  and  final  imposition  of  the  sanc- 
tions. Also  requires  that  the  criteria  provide  for  the  imposition  of 
incrementally  more  severe  penalties  for  repeated  or  uncorrected 
deficiencies.  Provides  that  in  accord  with  such  criteria,  the  State 
may  impose  any  sanction  in  lieu  of,  or  in  addition  to,  termination 
of  participation. 
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Requires  that  where  a  State  determines  that  a  SNF  or  an  ICF 
(other  than  an  ICF/ MR)  that  is  certified  for  participation  under  its 
plan  is  chronically  failing  to  meet  substantially  Medicare  or  Medic- 
aid requirements,  or  determines  that  the  facility's  deficiencies  im- 
mediately jeopardize  the  health  and  safety  of  its  patients,  the  State 
shall  give  public  notice  of  such  determination,  and  the  State  may 
appoint  a  receiver  to  (A)  oversee  the  operation  of  the  facility;  QB) 
establish  and  oversee  the  implementation  of  a  correction  plan  to 
bring  the  facility  into  compliance  by  a  date  specified  in  the  correc- 
tion plan,  and  (C)  assure  the  health  £uid  safety  of  the  facility's  pa- 
tients during  the  facility's  receivership  period. 

Requires  that  subject  to  current  law  relating  to  Medicaid  facili- 
ties that  are  found  to  be  out  of  compliance,  that  State  Medicaid 
pajnnent  be  made  with  respect  to  any  services  furnished  by  any 
such  facility  during  any  period  of  receivership  ordered  by  the  Sec- 
retary or  the  State. 

Requires  that  public  notice  be  given  in  any  case  in  which  such 
deficiencies  are  determined  to  be  rectified. 

(2)  Deadline  and  Guidance. — No  provision. 

(SJ  Assuring  Compliance. — No  provision. 

(4)  Funding. — No  provision. 

(5)  Repeated  Noncompliance. — No  provision,  but  see  (cXD  above 
relating  to  specific  state  remedies. 

(6)  Incentives  for  High  Quality  Care. — No  provision. 
(d)  Secretarial  Authority. — 

(1)  Requires  the  Secretary  to  develop  and  implement  a  range  of 
intermediate  sanctions  to  apply  to  facilities  with  deficiencies  that 
have  been  determined  not  to  immediately  jeopardize  the  health 
and  safety  of  their  patients.  Requires  that  such  sanctions  include: 
(A)  directed  plans  of  correction;  (B)  the  appointment  of  receivers  (as 
provided  below);  and  (C)  one  or  more  of  the  following  sanctions: 
civil  fines;  on-site  monitoring  by  an  agency  responsible  for  conduct- 
ing certification  surveys  (with  the  costs  of  such  monitoring  to  be 
paid  by  the  facility  without  reimbursement);  withholding  or  reduc- 
ing amounts  otherwise  payable  to  the  facility  under  Medicare  or 
Medicaid;  and  any  other  sanction  designated  or  approved  by  the 
Secretary. 

Requires  the  Secretary  to  implement  specific  criteria  as  to  when 
and  how  each  of  these  intermediate  sanctions  is  to  be  applied;  the 
amounts  of  any  fines,  and  the  severity  of  each  of  the  penalties. 

Requires  the  criteria  to  be  designed  to  minimize  the  time  be- 
tween identification  of  violations  and  final  imposition  of  the  sanc- 
tions. Also  requires  that  the  criteria  provide  for  the  imposition  of 
incrementally  more  severe  penalties  for  repeated  or  uncorrected 
deficiencies.  Provides  that  in  accord  with  such  criteria,  the  Secre- 
tary may  impose  any  sanction  in  lieu  of,  or  in  addition  to,  termina- 
tion of  participation. 

Requires  that  in  any  case  where  intermediate  sanctions  imposed 
by  a  State  pursuant  to  this  bill  are  in  effect  with  respect  to  a  facili- 
ty, the  Secretary  shall  review  periodically  (not  less  than  once  every 
3  months)  the  effectiveness  of  such  sanctions  in  promoting  the  cor- 
rection of  the  deficiencies  involved  and  shall  withhold  action  unless 
the  Secretary  determines  that  such  sanctions  are  ineffective  or  im- 
mediately jeopardize  the  health  and  safety  of  its  patients. 
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(2)  Requires  that  in  anv  case  where  the  Secretary  determines 
that  a  SNF  is  chronically  failing  to  meet  substantially  Medicare  re- 
quirements or  of  the  provider  agreement,  or  determines  that  the 
mcility's  deficiencies  immediately  jeopardize  the  health  and  safety 
of  its  patients,  the  Secretary  shsdl  give  public  notice  of  such  deter- 
mination, and  in  the  case  of  a  SNF  that  is  not  in  a  period  of  State- 
ordered  receivership,  the  Secretary  may  appoint  a  receiver  to  over- 
see the  operation  of  the  facility,  establish  and  oversee  the  imple- 
mentation of  a  correction  plan  to  bring  the  facility  into  compliance 
with  the  applicable  requirements  of  the  State  plan,  Medicare,  Med- 
icaid and  State  licensing  requirements  by  a  date  set  forth  in  the 
correction  plan;  and  assure  the  health  and  safety  of  the  facility's 
patients  during  the  receivership  period. 

(3)  Requires  that  Medicare  payment  be  made  with  respect  to  any 
services  furnished  by  any  such  facility  to  patients  who  remain  in 
the  facility  during  any  period  of  receivership  ordered  by  the  Secre- 
tary or  the  State. 

(4)  Provides  that  a  period  of  State-ordered  receivership  with  re- 
spect to  a  facility  is  a  period  during  which  the  State  has  appointed 
a  receiver  to  oversee  the  operation  of  the  facility;  the  State  has  in 
effect  a  correction  plan  to  bring  the  facility  into  complieuice  with 
the  applicable  requirements  of  the  State  plan.  Medicare,  Medicaid 
and  State  licensing  requirements  by  a  date  set  forth  in  the  correc- 
tion plan;  and  the  State  has  taken  measures  to  assure  the  health 
and  safety  of  the  facility's  patients  during  the  period. 

(5)  Requires  that  public  notice  be  given  in  any  case  in  which  such 
deficiencies  are  determined  to  be  rectified. 

(6)  Requires  the  Secretary  to  provide  States  with  technical  assist- 
ance in  the  development  and  implementation  of  sanctions  author- 
ized imder  this  bill. 

(e)  Effective  Period  of  Denial  of  Payment. — No  provision  (except 
that  bill  provides  that  such  decisions  are  at  the  Secretary's  discre- 
tion). 

(f)  Remedies  Where  State  or  Secretary  Finds  Noncompliance  and 
Immediate  Jeopardy. — No  provision. 

(g)  Special  Rules  where  the  Secretary  and  State  Disagree  on  Find- 
ing of  Noncompliance. — No  provision. 

(h)  Special  Rules  for  Enforcement  Actions  Where  the  Secretary 
and  the  State  find  Noncompliance  But  Disagree  on  Corrective  Ac- 
tions.— 

(1)  General  Rules. — No  provision. 
(2J  Construction. — No  provision. 

(i)  Sharing  of  Information. — No  provision  in  "Erfforcement"  sec- 
tion of  bill,  but  similar  provision  above  in  item  #5(aX5)  under  "Re- 
quirements Relating  to  Administration  and  Other  Matters." 

Conference  agreement 

The  conference  agreement  includes  both  House  provisions  with 
an  amendment  incorporating  Senate  provisions  to  require  both  the 
State  and  the  Secretary  to  specify  criteria  as  to  when  and  how  in- 
termediate sanctions  are  to  be  applied,  the  amount  of  any  fines, 
and  severity  of  each  of  the  intermediate  sanctions.  The  provisions 
also  require  these  criteria  to  be  designed  so  as  to  minimize  the  time 
between  the  identification  of  violations  and  final  imposition  of  the 
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intermediate  sanctions  and  to  provide  for  the  imposition  of  incre- 
mentally more  severe  fines  for  repeated  or  uncorrected  deficiencies. 
The  conference  agreement  also  incorporates  a  Senate  provision  au- 
thorizing a  State  to  provide  for  other  intermediate  sanctions,  such 
as  directed  plans  of  correction. 

(17)  Effective  Dates  (Section  9214(a)  of  Ways  and  Means;  Section 
4116(a)  and  4116(b)  of  Energy  and  Ck)mmerce;  Sections  4051(aX7), 
(cX6),  and  (dX3)  of  Senate  amendment) 

House  bill 
Section  9214(a),— 

Except  as  otherwise  specifically  provided,  applies  to  extended 
care  services  furnished  on  or  after  Jan.  1,  1989. 
Sections  4116(a)  and  ill6(h).— 

Except  as  otherwise  specifically  provided  in  section  1921  of  the 
Social  Security  Act,  the  amendments  made  by  sections  4111  and 
4113  (relating  to  nursing  facility  and  survey  and  certification  re- 
quirements), applies  to  nursing  facility  services  furnished  on  or 
after  Oct.  1,  1989,  without  regard  to  whether  regulations  are  pro- 
mulgated, except  that  the  provision  relating  to  requiring  State 
medical  assistance  plans  to  specify  the  services  included  in  nursing 
facility  services  (4111(b))  applies  to  calendar  quarters  beginning  at 
least  6  months  after  enactment.  Provides  that  the  amendments 
made  by  section  4112  and  4114  apply  to  Medicaid  payments  for  cal- 
endar quarters  beginning  on  or  after  enactment,  without  regard  to 
whether  regulations  are  promulgated. 

Provides  that  in  applying  amendments  made  by  section  4114  for 
services  furnished  before  Oct.  1,  1989,  than  any  reference  to  a  nurs- 
ing facility  is  deemed  a  reference  to  a  SNF  or  ICF  (other  than  ICFs 
for  the  mentally  retarded),  and  with  respect  to  such  a  SNF  or  ICF, 
any  reference  to  requirements  is  deemed  a  reference  to  specified 
sections  of  the  Social  Security  Act. 

Senate  amendment 

Except  as  otherwise  specifically  provided,  effective  as  of  the  date 
of  enactment.  (The  amendments  made  by  section  4051(c)  relating  to 
survey  and  certification  are  effective  Oct.  1,  1988.  The  amendments 
made  by  section  4051(aX7)  relating  to  preadmission  screening  and 
assessment  for  mentally  ill  and  mentally  retarded  individuals  is  ef- 
fective for  services  furnished  on  or  after  Jan.  1,  1988,  except  that 
the  provisions  as  applied  to  ICFs  relating  to  annual  resident  re- 
views apply  in  the  case  of  facilities  with  more  than  120  beds  to 
services  furnished  on  or  after  Oct.  1,  1988;  in  the  case  of  facilities 
with  more  than  60  beds  but  less  than  120,  to  services  furnished  on 
or  after  Oct.  1,  1990;  and  in  the  case  of  facilities  with  60  beds  or 
less,  to  services  furnished  on  or  after  Oct.  1,  1992.  The  amendments 
made  by  section  4051(dX3)  relating  to  enforcement  are  effective 
Oct.  1,  1990. 

Provides  that  in  the  case  of  a  State  Medicaid  plan  which  the  Sec- 
retary determines  requires  State  legislation  (other  than  legislation 
appropriating  funds)  in  order  for  the  plan  to  meet  the  additional 
requirements  of  certain  amendments  of  this  bill,  the  State  plan 
will  not  be  regarded  as  failing  to  comply  with  these  requirements 
solely  on  the  basis  of  its  failure  to  meet  them  before  the  first  day  of 
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first  calendar  quarter  beginning  after  the  close  of  the  first  regular 
session  of  the  State  legislature  that  begins  after  the  date  of  enact- 
ment. 

Conference  agreement 

The  conference  agreement  in  general  reflects  the  House  provi- 
sions regarding  effective  dates  with  some  modiflcations. 

(18)  Waiver  of  Paperwork  Reduction  Act  (Section  9214(b)  of  Ways 
and  Means;  Section  4116(c)  of  Energy  and  Commerce) 

Present  law 

The  Paperwork  Reduction  Act  provides  that  each  Federal  agency 
systematically  inventory  information  systems  and  implement  pro- 
cedures for  assessing  their  paperwork  and  reporting  burden.  They 
are  also  required  to  assure  that  any  collection  of  information  is  not 
duplicative  with  other  agencies.  There  are  additional  provisions  re- 
lating to  the  Office  of  Management  and  Budget  and  the  assessment 
of  the  paperwork  burden  of  proposed  legislation. 

House  bill 

Section  92H(b). — Provides  that  the  requirements  of  the  Paper- 
work Reduction  Act  do  not  apply  to  information  required  for  pur- 
poses of  carrying  out  this  legislation  and  implementing  the  amend- 
ments made  by  this  legislation. 

Section  4116(c). — Similar  provision. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  both  House  provisions. 

(19)  Personal  Needs  Allowance  (Section  4115  of  Energy  and  Com- 
merce) 

Present  law 

Under  the  current  Medicaid  statute,  once  an  aged,  blind  or  dis- 
abled individual  residing  in  a  SNF,  ICF  or  hospital  has  been  deter- 
mined to  be  eligible  for  Medicaid,  much  of  the  individual's  monthly 
income  is  applied  to  the  cost  of  care.  However,  some  amounts,  in- 
cluding an  allowance  for  clothing  and  other  personal  needs,  are  re- 
served for  the  use  of  the  individual  while  in  an  institution.  This  al- 
lowance must  be  at  least  $25  a  month  for  an  aged,  blind  or  disabled 
individual  and  $50  a  month  for  an  institutionalized  couple,  if  both 
spouses  are  aged,  blind  and  disabled  or  their  income  is  considered 
to  be  available  to  each  other  in  determining  eligibility.  For  other 
individuals,  regulations  specify  a  reasonable  amount  set  by  the 
State,  based  on  a  reasonable  difference  in  their  personal  needs 
from  those  of  the  aged,  blind  or  disabled. 

House  hill 
Section  4115.— 

(a)  Requiring  Increase  in  Personal  Needs  Allowance. — Makes 
technical  changes  to  the  Medicaid  statute  relating  to  the  monthly 
personal  needs  allowance  for  certain  institutionalized,  non-SSI  indi- 
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viduals  and  couples.  Provides  that  to  meet  the  requirement  for  pro- 
viding a  personal  needs  allowance,  the  State  plan  must  provide 
that,  in  the  case  of  an  institutionalized,  non-SSI  individual  or 
couple,  that  in  determining  the  amount  of  the  individual's  or  cou- 
ple's income  to  be  applied  monthly  to  the  cost  of  care  in  an  institu- 
tion, that  there  be  deducted  from  the  monthly  income  (in  addition 
to  other  allowances  provided  by  the  State  plan)  a  monthly  personal 
needs  allowance  wMch  is  reasonable  in  amount  for  clothing  and 
other  personal  needs  of  the  individual  (or  couple)  while  in  the  insti- 
tution, and  which  is  not  less  than  the  minimum  monthly  personal 
needs  allowance.  Provides  that  the  minimum  monthly  allowance 
for  1988  is  $35  for  an  institutionalized  individual  and  $70  for  an  in- 
stitutionalized couple  (if  both  are  aged,  blind  or  disabled  and  their 
incomes  are  considered  available  to  each  other  in  determining  eli- 
gibility. 

Provides  for  a  cost-of-living  adjustment  (rounded  to  the  next 
highest  multiple  of  $1)  in  following  years,  effective  in  Decembe  of 
the  previous  year. 

(b)  Definitions. — Defines  "institutionalized,  non-SSI  individual  or 
couple"  to  mean  an  individual  or  married  couple  who  is  an  inpa- 
tient in  a  hospital,  SNF  or  ICF  for  which  pajrments  are  made 
under  Medicaid  throughout  a  month,  with  respect  to  whom  a  SSI 
pajrment  is  not  made  under  the  Social  Security  Act,  and  who  is  de- 
termined to  be  eligible  for  medical  assistance  under  the  State  plan. 

Effective  Date. — Applies  to  Medicaid  pajrments  on  or  after  Jan.  1, 
1988,  without  regard  to  whether  or  not  final  regulations  have  been 
promulgated.  Provides  that,  for  a  State  plsin  which  the  Secretary 
determines  requires  State  legislation  (other  than  legislation  appro- 
priating funds)  in  order  to  meet  the  additional  requirements  im- 
posed by  this  provision,  the  plan  is  not  to  be  regarded  as  out  of 
compliance  until  immediately  after  the  close  of  the  first  regular 
session  of  the  State  legislature  that  begins  after  the  date  of  enact- 
ment. 

Senate  amendment 

No  Medicaid  provision.  See  related  SSI  provision,  section  4065 
"Increase  in  Personal  Needs  Allowance  for  SSI  Recipients,"  of 
Senate  bill. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment  con- 
tained in  the  Supplemental  Security  Income  portion  of  the  bill. 

(20)  Report  on  Nursing  Home  CJompliance  with  New  Require- 
ments (Section  4117  of  Energy  and  CJommerce) 

Present  law 

No  provision. 

House  hill 

Section  ill7. — Requires  the  Secretary  to  report  to  Congress  an- 
nually on  the  extent  to  which  nursing  facilities  are  complying  with 
the  requirements  of  this  bill  (relating  to  provision  of  services,  resi- 
dents' rights,  administration  and  preadmission  screening  for  the 
mentally  ill  and  mentally  retarded)  and  the  number  and  type  of 


727 


enforcement  actions  taken  by  the  States  and  the  Secretary  under 
the  enforcement  process  amendments  to  the  Medicaid  statute  of 
this  legislation. 
Effective  date. — Enactment. 

Senate  amendment 

No  provision,  but  see  provision  below  creating  National  Commis- 
sion on  Long-Term  Care. 

Conference  agreement 

The  conference  agreement  includes  the  House  provision. 
(21)  Establishment  of  Grant  Program  to  Promote  Quality  of  Care 
in  SNFs  (Section  4051(b)  of  Senate  amendment) 

Present  law 

No  provision. 
House  bill 

No  provision. 
Senate  amendment 

(a)  Creation  of  Grant  Program. — Requires  the  Secretary  to  estab- 
lish a  program  of  grants  to  SNFs  certified  as  Medicare  providers  to 
promote  the  development  by  SNF's  of  projects  that  enhance  the 
quality  of  care  or  the  quality  of  life  of  residents. 

(b)  Application  Process. — Requires  that  a  SNF  that  desires  to  re- 
ceive a  grant  to  implement  such  a  project  submit  an  application  to 
the  Secretary,  at  such  time  and  in  such  form  and  manner  as  the 
Secretary  may  prescribe. 

(c)  Selection  Process. — Requires  that  the  Secretary  take  into  ac- 
count the  following  in  determining  which  SNFs  will  receive  grants: 
(1)  the  likelihood  that  the  proposed  project  will  achieve  its  stated 
objectives;  (2)  the  likelihood  that  the  proposed  project  will  serve  as 
a  model  for  similar  projects  in  other  facilities;  and  (3)  the  degree  to 
which  the  funds  provided  by  a  grant  will  be  matched  by  funds  from 
non-Federal  sources;  and  (4)  the  support  for  the  project  by  the  om- 
budsman, the  area  agency  on  aging,  nursing  home  residents  and 
their  families,  nursing  home  steiff,  institutions  of  higher  learning, 
and  other  providers  of  long-term  care. 

(d)  Amount  of. Grants. — Limits  a  grant  to  a  SNF  under  this  provi- 
sion to  no  more  than  $25,000  a  year. 

(e)  Evaluation  of  Grant  Program. — Requires  a  SNF  receiving  a 
grant  to  furnish  to  the  Secretary  such  information  as  the  Secretary 
may  require  to  evaluate  the  project  with  respect  to  which  the  grant 
is  made  and  to  ensure  that  the  grant  is  expended  for  the  purpose 
for  which  it  was  made.  Requires  the  Secretary  to  submit  a  report 
on  the  program  to  the  Congress  not  later  than  180  days  after  all 
projects  receiving  a  grant  under  the  program  are  completed. 

(f)  Authorization. — Authorizes  to  be  appropriated  from  the  Feder- 
al Hospital  Insurance  trust  fund  $2  million  for  each  of  fiscal  year 
1988,  1989,  1990. 

Effective  date. — Enactment. 
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Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

(22)  National  Commission  on  Long-Term  Care  (Section  4051(g)  of 
Senate  Finance) 

Present  law 
No  provision. 

House  bill 

No  provision. 

Senate  amendment 

(a)  Creation  of  the  Commission. — Amends  Part  A  of  title  XI  of 
the  Social  Security  Act  (relating  to  general  provisions)  by  adding 
the  following  requirements  for  a  National  Commission  on  Long 
Term  Care. 

(h)  Organization  and  Membership, — Requires  the  Director  of  the 
Office  of  Technology  Assessment  to  provide  for  the  appointment  of 
a  National  Commission  on  Long-Term  Care  (referred  to  as  the 
"Commission")  to  be  composed  of  independent  experts  appointed  by 
the  Director  (without  regard  to  the  provisions  of  title  5,  United 
States  Code,  governing  appointments  in  the  competitive  service). 
Provides  that  the  Commission  consist  of  13  members,  to  be  first  ap- 
pointed no  later  than  Oct.  1,  1988,  for  a  term  of  5  years,  except  that 
the  Director  may  provide  initially  for  such  shorter  terms  as  will 
insure  that  (on  a  continuing  basis)  the  terms  of  no  more  than  4 
members  expire  in  any  one  year. 

Requires  the  membership  of  the  Commission  to  provide  expertise 
and  experience  in  the  provision  and  financing  of  long-term  care. 
Requires  the  Director  io  seek  nominations,  and  to  select  at  least 
one  member  of  the  Commission,  from  each  of  the  following  catego- 
ries: (1)  Representatives  of  Federal  and  State  licensing  and  certifi- 
cation agencies;  (2)  long-term  care  ombudsmen;  (3)  consumers;  (4) 
representatives  of  organizations  representing  nursing  homes;  (5) 
representatives  of  home  health  agencies;  (6)  experts  in  long-term 
care  policy;  (7)  registered  professional  nurses;  (8)  heedth  care  and 
allied  professionals  with  experience  relating  to  long-term  care;  (9) 
individuals  representing  organizations  of  employees  of  SNFs,  ICFs, 
or  home  health  agencies. 

(c)  Operation  of  the  Commission. — Provides  for  application  to  the 
Long-Term  Care  Commission  specified  sections  of  the  law  relating 
to  the  Prospective  Payment  Assessment  Commission. 

(d)  Purpose  of  Commission. — Provides  that  the  purpose  of  the 
Commission  is  to  advise  the  Congress  with  respect  to  (1)  methods  of 
assessing  and  ensuring  quality  of  care  in  long-term  care  facilities 
and  certifying  such  facilities  and  programs;  (2)  necessary  and  desir- 
able changes  in  the  programs  for  surveying  and  certifjdng  such  fa- 
cilities and  programs;  (3)  the  costs,  appropriate  staffing,  and  reim- 
bursement of  such  facilities  and  programs;  (4)  the  effectiveness  of 
Federal  and  State  licensing  and  survey  procedures  and  the  enforce- 
ment of  such  procedures,  jmd  (5)  maintaining  and  extending  the 
access  of  individuals  entitled  to  benefits  under  Medicare  or  Medic- 
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aid  to  long  term  care  and  home  health  services  (including  the  ef- 
fects of  State  certificate  of  need  requirements).  Also  requires  the 
Commission  to  investigate  compliance  with  Federal  Medicaid  re- 
quirements in  any  State  with  long  reimbursement  rates  for  nursing 
home  care  that  has  a  moratorium  on  nursing  home  beds. 

(e)  Required  Meetings. — Requires  the  Commission  to  meet  at  least 
quarterly  and  to  convene  such  work  groups,  conferences  and  public 
hearings  as  it  considers  necessary  to  assist  in  carrying  out  its  re- 
sponsibilities. 

(f)  Required  Reports. — Requires  that  not  later  than  Oct  1,  1990, 
the  Commission  submit  to  Congress  and  the  Secretary  a  report  set- 
ting forth  recommendations  with  respect  to  (1)  implemantation  of  a 
reimbursement  system  and  staffing  requirements  for  long-term 
care  facilities  under  Medicare  that  is  based  on  the  level  of  patient 
needs  or  the  acuity  of  a  patient's  condition,  or  both;  and  (2)  meth- 
ods of  ensuring  the  access  to  long-term  care  of  individuals  entitled 
to  long-term  care  benefits  under  Medicare,  or  under  a  State  plan 
approved  under  Medicaid.  Requires  that  not  later  than  9  months 
after  the  Commission  submits  its  report,  the  Secretary  submit  to 
Congress  proposed  legislation  to  implement  the  recommendations 
set  forth  in  the  Commission's  report. 

(g)  Additional  Reporting  Requirements. — Requires  the  Secretary 
to  report  annually  to  the  Congress  and  the  Secretary  on  the  status 
of  its  studies  and  deliberations.  Requires  the  report  to  set  forth  any 
recommendations  that  the  Commission  has  developed  in  the  pre- 
ceding year  with  respect  to  matters  relating  to  long-term  care.  Re- 
quires that,  not  more  than  90  days  after  the  Commission  submits 
its  first  required  report,  the  Secretary  submit  to  Congress  a  report 
setting  forth  the  manner  in  which  the  Secreta^  proposes  to  imple- 
ment and  recommendations  set  forth  in  the  Commission's  report 
accompanied  proposed  changes  in  law  (if  £iny)  that  the  Secretary 
determines  to  be  necessary  to  implement  the  Commission's  recom- 
mendations. 

(h)  Authorization. — Authorizes  to  be  appropriated  from  the  Fed- 
eral Hospital  Insurance  Trust  Fund  such  sums  as  may  be  necessary 
to  carry  out  the  provisions  of  this  section. 

Requires  the  Commission  to  submit  requests  for  appropriations 
in  the  same  manner  as  the  Office  of  Technology  Assessment  sub- 
mits requests  for  appropriations,  but  accounts  appropriated  for  the 
Commission  shall  be  separated  from  amounts  appropriated  for  the 
Office  of  Technology  Assessment. 

(i)  Study  of  Compliance. — Requires  the  Commission  to  conduct  a 
study  of  the  compliance  with  Federal  quality  standards  by  nursing 
homes  in  States  that  the  Commission  selects  that  have  low  reim- 
bursement rates  for  nursing  homes  under  Medicaid  and  have  mora- 
toria  or  limits  in  effect  on  the  number  of  nursing  home  beds. 

Effective  date. — Enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

(23)  Final  Regulations  Implementing  COBRA  Provisions  Relating 
to  Intermediate  Care  Facilities  for  the  Mentally  Retarded  (Section 
4051(h)  of  Senate  Finance) 
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Present  law 

The  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985 
(COBRA,  P.L.  99-272)  provided  that  if  the  Secretary  determined 
there  were  deficiencies  with  an  ICF/MR,  the  facility  could  submit  a 
plan  to  correct  the  deficiencies  within  6  months,  or  submit  a  reduc- 
tion plan  for  closing  all  or  part  of  the  facility  within  36  months  in 
order  to  eliminate  any  physical  plant  or  staffing  deficiencies.  The 
Secretary  was  required  to  promulgate  proposed  implementing  regu- 
lations within  60  days  after  enactment  (April  7,  1986).  Proposed 
regulations  were  promulgated  on  July  25,  1986,  but  final  regula- 
tions have  not  been  promulgated. 

House  bill 
No  provision. 

Senate  amendment 

Requires  the  Secretary  to  publish  final  regulations  within  30 
days  of  enactment  to  implement  the  amendments  made  by  section 
9516  of  COBRA  of  1985.  Provides  that  the  regulations  shall  be  ret- 
roactive to  the  date  of  enactment  of  COBRA. 

Effective  date.-— Effective  as  if  enacted  on  April  7,  1986. 

Conference  agreement 
The  conference  agreement  includes  the  Senate  amendment. 

F.  MEDICAID 

1.  Medicaid  Optional  Coverage  for  Additional  Low  Income  Preg- 
nant Women  and  Children  (Section  4101  of  the  House  bill,  Sections 
4052(a),  (d),  and  (f)  of  the  Senate  amendment) 

Present  law 

(a)  Optional  Coverage.— OBRA  (1986)  allowed  States,  effective 
April  1,  1987,  to  offer  Medicaid  coverage  to  all  pregnant  women,  in- 
fants up  to  age  1,  and,  on  an  incremental  basis,  children  up  to  age 
5  with  incomes  up  to  a  State  established  level  that  does  not  exceed 
100%  of  the  Federal  poverty  line.  For  pregnant  women,  coverage  is 
limited  to  pregnancy-related  services  and  extends  through  60  days 
following  pregnancy.  For  infants  and  children  up  to  age  5,  coverage 
is  identical  to  that  offered  such  assistance  recipients. 

(b)  State  Option  to  Impose  Premium. — Current  law  prohibits  im- 
position of  an  enrollment  fee,  premium,  or  similar  charge  on  serv- 
ices furnished  to  pregnant  women  or  children. 

(c)  Certification  of  Medicaid  Eligibility  for  Newborn  Infants. — A 
child  born  to  a  woman  eligible  for  and  receiving  Medicaid  on  the 
date  of  the  child's  birth  is  deemed  eligible  for  Medicaid  for  one 
year  so  long  as  the  child  is  a  member  of  the  woman's  household 
and  the  woman  remains  eligible  for  assistance. 

House  bill 

(a)  Optional  Coverage. — Permits  States  to  extend  coverage  to 
pregnant  women  and  infants  (under  one  year  of  age)  with  incomes 
up  to  185%  of  the  Federal  poverty  line  for  the  same  family  size. 

(b)  State  Option  to  Impose  Premium. — No  provision. 
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(c)  Certification  of  Medicaid  Eligibility  for  Newborn  Infants. — No 
provision. 

Senate  amendment 

(a)  Optional  Coverage. — Permits  States  to  extend  coverage  to 
pregnant  women  and  infants  (under  one  year  of  age)  with  incomes 
up  to  160  percent  of  the  Federal  poverty  line  for  the  same  family 
size. 

(b)  State  Option  to  Impose  Premium. — Requires  the  imposition  of 
a  monthly  premium  of  $5.00  with  respect  to  children  and  pregnant 
women  covered  under  the  optional  coverage  provisions  (including 
those  covered  pursuant  to  Items  2  and  3  below)  whose  family 
income  equals  or  exceeds  130%  of  the  Federal  poverty  level  for  the 
same-sized  family. 

Prohibits  States  from  requiring  prepayment  of  the  premium.  Eli- 
gibility may  not  be  terminated  for  failure  to  pay  until  such  failure 
continues  for  at  least  60  days.  A  State  may  waive  the  premium  in 
cases  of  undue  hardship.  A  State  may  use  State  or  local  funds  from 
other  programs  for  premium  payments;  such  payments  may  not  be 
counted  as  income  to  the  individual. 

(c)  Certification  of  Medicaid  Eligibility  for  Newborn  Infants. — 
Specifies  that  during  the  period  a  child  is  deemed  eligible  under 
this  provision,  the  Medicaid  identification  number  of  the  mother  is 
to  serve  as  the  identification  number  of  the  child.  All  provider 
claims  are  to  be  submitted  and  paid  under  this  number  (unless  the 
State  issues  a  separate  identification  number  for  the  child). 

Conference  agreement 

(a)  Optional  Coverage. — The  conference  agreement  follows  the 
House  bill. 

(b)  State  Option  to  Impose  Premium. — The  conference  agreement 
follows  the  Senate  amendment  with  a  modification.  States  could,  at 
their  option,  impose  a  monthly  premium  on  pregnant  women  and 
infants  covered  under  this  provision.  The  amount  of  the  premium 
could  not  exceed  10  percent  of  the  amount  by  which  the  gross 
income  of  the  pregnant  woman  or  infant,  less  child  care  expenses, 
exceeds  150  percent  of  the  Federal  poverty  level  for  a  family  of  the 
relevant  size. 

(c)  Certification  of  Medicaid  Eligibility  for  Newborn  Infants.— 
The  conference  agreement  follows  the  Senate  amendment. 

Effective  date. — Applies  with  respect  to  medical  assistance  fur- 
nished on  or  after  July  1,  1988. 
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2.  ALLOWING  ACCELERATED  COVERAGE  OF  CHILDREN  UP  TO  AGE  5 

(Section  4102  of  the  House  bill,  Section  4052(b)  of  the  Senate 

amendment) 

Present  law 

OBRA  (1986)  allowed  States,  effective  April  1,  1987,  to  extend 
Medicaid  coverage,  to  pregnant  women  and  infants  up  to  age  one 
with  incomes  up  to  a  State-established  level  that  does  not  exceed 
100%  of  the  Federal  poverty  line.  Beginning  October  1,  1987,  States 
may  increase  the  age  level  for  children  by  one  in  each  fiscal  year 
until  all  children  up  to  age  5  are  included.  A  State  cannot  elect  to 
cover  one  age  group  unless  children  in  all  younger  age  groups  are 
covered. 

House  bill 

Permits  States  to  accelerate  coverage  of  children  under  age  5  by 
permitting  them  to  cover  children  under  age  2,  3,  4,  or  5  (as  select- 
ed by  the  State)  who  are  bom  after  September  30,  1983. 

Senate  amendment 

Same  as  House  bill,  except  adds  an  additional  conforming 
change. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill. 
Effective  date 

Applies  to  medical  assistance  furnished  on  or  after  July  1,  1988. 

3.  COVERAGE  OF  CHILDREN  UP  TO  AGE  8 

(Section  4103  of  the  House  bill.  Section  4052(c)  of  the  Senate 

amendment) 

Present  law 

(a)  Mandatory  coverage. — States  are  required  to  extend  Medicaid 
coverage  to  all  children  under  age  5  born  after  September  30,  1983 
who  meet  AFDC  income  and  resources  requirements. 

(b)  Optional  coverage. — OBRA  (1986)  allows  States  to  extend  Med- 
icaid coverage,  effective  April  1,  1987,  to  pregnant  women  and  in- 
fants up  to  age  one  with  incomes  up  to  a  State-established  level 
that  does  not  exceed  100%  of  the  Federal  poverty  line.  Beginning 
October  1,  1987,  States  may  increase  the  age  level  by  one  in  each 
fiscal  year  until  all  children  up  to  age  5  are  included.  A  State 
cannot  elect  to  cover  one  age  group  unless  children  in  all  younger 
age  groups  are  covered. 

House  bill 

(a)  Mandatory  coverage. — Extends  the  mandatory  coverage  re- 
quirement to  children  under  age  8  born  on  or  after  September  30, 
1983.  During  FY89,  the  requirement  applies  to  children  under  age 
6  and  during  FY90,  the  requirement  applies  to  children  under  age 
7. 
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(b)  Optional  coverage. — Extends  optional  coverage  of  children  by 
j)ermitting  States  (in  addition  to  the  expanded  coverage  authorized 
under  Item  2,  above),  to  cover  children  under  age  6,  7,  or  8  (as  se- 
lected by  the  State)  who  are  born  after  September  30,  1983. 

Senate  amendment 

(a)  Mandatory  coverage. — Extends  the  mandatory  coverage  re- 
quirement to  children  through  age  6  born  on  or  after  September 
30,  1983. 

(b)  Optional  coverage. — Extends  optional  coverage  of  children  by 
permitting  States  (in  addition  to  the  expanded  coverage  authorized 
under  item  2,  above),  to  cover  children  up  through  age  8  (as  select- 
ed by  the  State)  who  are  born  after  September  30,  1983. 

Conference  agreement 

(a)  Mandatory  coverage. — The  conference  agreement  follows  the 
Senate  amendment. 

(b)  Optional  coverage. — The  conference  agreement  follows  the 
Senate  amendment. 

Effective  date 

Applies  to  medical  assistance  furnished  on  or  after  July  1,  1988. 

4.  DEMONSTRATION  PROJECTS  TO  IMPROVE  ACCESS  TO  NEEDED 
PHYSICIAN  SERVICES  BY  PREGNANT  WOMAN  AND  CHILDREN 

(Section  4104  of  the  House  bill.  Section  4105  of  the  Senate 
amendment) 

Present  law 

(a)  The  Secretary  has  general  authority  to  waive  certain  program 
requirements  as  necessary  to  conduct  demonstration  projects. 

(b)  States  are  required  to  meet  certain  statutory  requirements  in 
order  to  be  eligible  for  Federal  matching  payments.  Under  the 
*'freedom-of-choice"  provision  a  beneficiary  may  obtain  services 
from  any  provider  or  person  qualified  and  willing  to  perform  the 
service.  Under  the  "comparability"  requirement,  services  must  be 
equal  in  amount,  duration,  and  scope  for  all  categorically  needy 
groups  (with  certain  exceptions,  generally  based  on  age). 

House  bill 

(a)  Authorizes  the  Secretary  to  provide  for  demonstration 
projects  by  States  to  reduce  infant  mortality  and  early  childhood 
morbidity.  The  projects  are  to  improve  access  to  obstetricians  and 
pediatricians  for  eligible  pregnamt  women  and  children  under  Med- 
icaid. 

The  projects  are  to  incorporate  innovative  approaches  to  increas- 
ing participation  of  obstetricians  under  Medicaid  by  such  means  as: 

(i)  improving  compensation  by  increasing  payment  rates,  ex- 
pediting reimbursement,  and  using  innovative  payment  mecha- 
nisms including  global  fees  for  maternity  and  pediatric  services 
(with  guaranteed  periodic  payments); 

(ii)  assisting  in  securing,  or  paying  for,  medical  malpractice 
insurance  or  otherwise  sharing  in  the  liability  risk; 
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(iii)  decreasing  unnecessary  administrative  burdens  in  sub- 
mitting claims  or  securing  authorization  for  treatment; 

(iv)  guaranteeing  continuity  of  coverage,  and  expediting  eligi- 
bility determinations,  for  eligible  pregnant  women  and  chil- 
dren served  by  such  physicians;  and 

(v)  covering  medical  services  to  meet  the  needs  of  high-risk 
pregnant  women  and  infants. 

Specifies  that  the  Federal  matching  rate  for  demonstration 
projects  is  to  be  increased  by  25  percentage  points  over  the  amount 
otherwise  applicable.  In  no  case  can  the  matching  percentage 
exceed  90%. 

(b)  Authorizes  the  Secretary  to  waive  Medicaid  requirements  to 
the  extent  necessary  to  implement  the  demonstration  projects.  The 
Secretary  may  not  waive  either  the  freedom-of-choice  provision  or 
the  provision  specifjdng  allowed  cost-sharing  requirements,  except 
the  freedom-of-choice  provision  may  be  waived  to  enable  a  State  to 
implement  a  primary  care  case  management  system. 

Prohibits  the  Secretary  from  approving  a  demonstration  project, 
or  accompanying  waiver,  which  reduces  the  amount,  duration,  or 
scope  of  Medicaid  coverage  or  results  in  the  loss  of  eligibility  for 
persons  otherwise  eligible. 

Provides  that  a  State  request  for  approval  of  a  demonstration 
project  (and  any  accompanying  waiver)  is  deemed  granted  unless 
the  Secretary,  within  90  days  of  submission,  either  denies  the  re- 
quest in  writing  or  informs  the  State  in  writing  of  additional  infor- 
mation needed.  After  receipt  of  the  additional  information,  the  re- 
quest is  deemed  granted  unless  the  Secretary  denies  the  request 
within  90  days. 

Provides  that  the  Secretary  may  not  approve  demonstration 
projects  that  result  in  aggregate  additional  Federal  expenditures 
exceeding  $50  million  in  FY88.  Amounts  appropriated  and  obligat- 
ed are  available  until  expended. 

Requires  the  Secretary  to  report  to  Congress  not  later  than 
March  1,  1991,  on  the  demonstration  projects  and  how  the  results 
of  the  demonstration  projects  may  be  used  to  lower  infant  mortali- 
ty through  improving  the  access  of  indigent  pregnant  women  and 
qualified  children  to  needed  physician  services. 

Senate  amendment 

(a)  Provides  that,  upon  application  by  the  State  of  New  York  and 
approval  by  the  Secretary,  the  State  may  conduct  a  demonstration 
project  to  test  a  Prenatal/Maternity/Newborn  Care  Pilot  Program 
as  an  alternative  to  existing  Federal  programs.  Persons  receiving 
benefits  under  the  program  would  not  receive  Medicaid  benefits. 
Federal  payments  to  the  State  for  benefits  provided  by  the  program 
would  be  in  the  same  amounts  as  would  have  been  paid  for  the 
same  benefits  under  Medicaid,  as  determined  by  the  Secretary.  The 
Secretary  is  authorized  to  waive  any  Medicaid  requirements  which 
would  prevent  effective  operation  of  the  program.  The  State  is  re- 
quired to  provide  assurance  to  the  Secretary  that  Medicaid  benefits 
would  be  made  available  to  pregnant  women  to  the  extent  such 
benefits  are  not  provided  under  the  pilot  project.  The  demonstra- 
tion is  to  be  conducted  for  a  period  not  to  exceed  3  years. 

(b)  No  provision. 
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Conference  agreement 

(a)  The  conference  agreement  follows  the  Senate  amendment 
with  a  modification.  The  provision  specifies  the  waivers  that  the 
Secretary  is  authorized  to  grant  in  connection  with  the  New  York 
Pilot  Program,  requires  a  quality  assurance  program,  and  requires 
an  evaluation  of  the  demonstration. 

Effective  date 
Enactment. 

5.  MISCELLANEOUS  PROVISIONS  RELATING  TO  SERVICES  FOR  PREGNANT 
WOMEN  AND  CHILDREN 

(Section  4105  of  the  House  bill) 

Present  law 

(a)  Period  of  extended  coverage  for  pregnant  women. — States  are 
required  to  provide  post-partum  coverage  to  eligible  pregnant 
women  until  the  end  of  the  60-day  period  beginning  on  the  last  day 
of  their  pregnancy. 

(b)  No  application  of  AFDC  deeming  methodology. — In  determin- 
ing eligibility  of  pregnant  women  and  children  under  the  optional 
coverage  provisions,  family  income  is  to  be  determined  in  accord- 
ance with  methodology  employed  by  the  State  under  the  Aid  to 
Families  with  Dependent  Children  (AFDC)  or  foster  care  programs 
and  adoption  assistance  programs. 

Under  Section  1902(a)(17XD)  of  the  Medicaid  law,  only  the 
income  and  resources  of  an  applicant's  spouse  or  an  applicant's 
parent  with  respect  to  children  who  are  under  21  or  blind  or  dis- 
abled are  considered  (within  certain  limits)  as  available  to  the  ap- 
plicant. 

(c)  Maintenance  of  effort  date. — States  electing  to  cover  pregnant 
women  and  children  under  the  optional  coverage  provisions  are 
prohibited  from  lowering  their  AFDC  standard  from  that  in  effect 
on  April  17,  1986. 

(d)  No  AFDC  application  required  fo  optional  pregnant  women 
and  children. — State  agencies  are  required  to  obtain  a  written  ap- 
plication from  a  Medicaid  applicant  or  his  representative.  The 
agency  must  not  require  a  separate  application  from  an  individual 
receiving  AFDC. 

House  Bill 

(a)  Period  of  extended  coverage  for  pregnant  women. — Specifies 
that  coverage  extends  through  the  end  of  the  month  in  which  the 
60-day  period  (beginning  on  the  last  day  of  pregnancy)  ends. 

(b)  No  application  of  AFDC  deeming  methodology. — Specifies  that 
the  methodology  of  these  programs  is  to  be  used  except  to  the 
extent  it  is  inconsistent  with  Section  1902(aX17)(D)  of  the  Social  Se- 
curity Act. 

(c)  Maintenance  of  effort  date. — Changes  the  date  to  July  1,  1987. 

(d)  No  AFDC  application  required  for  optional  pregnant  women 
and  children. — Prohibits  States  from  requiring  applicants  to  apply 
for  AFDC  as  a  condition  of  receiving  Medicaid  under  the  optional 
coverage  provisions. 
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Senate  amendment 

(a)  Period  of  extended  coverage  for  pregnant  women. — No  provi- 
sion. 

(b)  No  application  of  AFDC  deeming  methodology. — No  provision. 

(c)  Maintenance  of  effort  date. — No  provision. 

(d)  No  AFDC  application  required  for  optional  pregnant  women 
and  children. — No  provision. 

Conference  agreement 

(a)  Period  of  extended  coverage  for  pregnant  women. — The  confer- 
ence agreement  follows  the  House  amendment  with  a  clarification 
that  pregnancy-related  services  include  family  planning  services. 

(b)  No  application  of  AFDC  deeming  methodology. — The  confer- 
ence agreement  follows  the  House  bill. 

(c)  Maintenance  of  effort  date. — The  conference  agreement  fol- 
lows the  House  bill. 

(d)  No  AFDC  application  required  for  optional  pregnant  women 
and  children. — The  conference  agreement  follows  the  House  bill. 

Effective  date 

Items  (a)  and  (b)  effective  as  if  they  had  been  included  in  the  en- 
actment of  Consolidated  Omnibus  Budget  Reconciliation  Act  of 
1985  (P.L.  99-272).  Item  (c)  applies  to  elections  made  after  enac- 
ment.  Item  (d)  applies  as  if  included  in  the  enactment  of  the  Omni- 
bus Budget  Reconciliation  Act  of  1986  (P.L.  99-509). 

6.  NURSING  HOME  REFORMS 

(Sections  4111-4117  and  9311-9324  of  the  House  bill,  Section  4051 
of  the  Senate  amendment). 

See  discussion  of  Part  2,  sections  4211  through  4218. 

7.  MEDICALLY  NEEDY  INCOME  LEVELS  FOR  CERTAIN  2-MEMBER  COUPLES 

IN  CALIFORNIA 

(Section  4121  of  House  Bill) 

Present  Law 

For  purposes  of  Federal  matching,  medically  needy  income  levels 
can  be  no  higher  than  133  Va  percent  of  the  State's  AFDC  cash  pay- 
ment level  for  a  family  of  the  same  size  without  any  income  or  re- 
sources. California  has  based  its  medically  needy  income  levels  for 
the  elderly  and  disabled  on  the  AFDC  payment  standard  for  a 
family  of  three. 

House  Bill 

Permits  California,  for  payments  made  on  or  after  July  1,  1983, 
to  use  a  specified  medically  needy  income  level  for  families  consist- 
ing of  two  adults,  at  least  one  of  whom  is  aged,  blind,  or  disabled. 
This  level  may  not  exceed  the  AFDC  pajnnent  level  for  a  three 
person  family,  consisting  of  one  adult  and  two  children,  without 
any  income  or  resources.  The  income  limitation  established  for 
these  families  may  be  greater  than  that  applicable  for  other  medi- 
cally needy  families  in  California. 
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Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 
Effective  Date 

The  provision  is  effective  upon  enactment. 

8.  HOME  AND  COMMUNITY-BASED  SERVICES  FOR  THE  ELDERLY 

(Section  4122  of  the  House  Bill;  Section  4101(a)  of  the  Senate 

Amendment) 

Present  Law 

OBRA  (1981)  authorized  waivers  for  the  provision  of  home  and 
community-based  services  (not  including  room  and  board)  for  indi- 
viduals who  would  otherwise  require  care  in  a  skilled  nursing  facil- 
ity (SNF)  or  intermediate  care  facility  (ICF).  These  are  frequently 
referred  to  as  "2176  waivers"  after  the  comparable  section  in  P.L. 
97-35.  Services  authorized  to  be  provided  under  a  waiver  include 
both  those  not  available  under  the  individual  State's  Medicaid  plan 
and  those  not  generally  available  under  Medicaid  because  they  are 
primarily  nonmedical  in  nature. 

House  Bill 

(a)  Statutory  Waiver  Provision. — Establishes  a  new  waiver  au- 
thority, separate  from  the  existing  "2176"  waiver  authority.  Under 
a  waiver,  Medicaid  pa5rments  may  be  made  for  part  or  all  of  the 
cost  of  home  or  community-based  services  (other  than  room  and 
board)  approved  by  the  Secretary  which  are  provided  pursuant  to  a 
written  plan  of  care  to  individuals  65  years  of  age  or  older  with  re- 
spect to  whom  there  has  been  a  determination  that  institutionaliza- 
tion would  be  required  in  the  absence  of  such  services. 

(b)  Assurances. — Spjecified  that  a  waiver  may  not  be  granted 
unless  the  State  provides  assurances,  satisfactory  to  the  Secretary, 
that: 

(i)  Neccessary  safeguards  have  been  taken  to  protect  patient 
health  and  welfare  and  to  assure  financial  accountability  for 
expended  funds; 

(ii)  The  State  will  provide  an  evaluation  of  the  need  for  SNF 
of  ICF  care  for  aged  persons  who  are  entitled  to  Medicaid  pay- 
ments for  SNF  or  ICF  care,  may  require  such  service,  or  [and?] 
may  be  eligible  for  home  and  community  based  services  under 
the  waiver; 

(iii)  The  individuals  determined  likely  to  require  SNF  or  ICF 
care  are  informed  of  alternatives  available,  at  their  choice, 
under  the  waiver; 

(iv)  The  State  will  provide  annual  information  (consistent 
with  a  data  collection  plan  of  the  Secretary)  on  the  impact  of 
the  waiver  on  the  program  and  beneficiaries;  and 

(v)  Medicaid  expenditures  for  SNF,  ICF,  and  home  and  com- 
munity based  services  under  the  waiver  will  not  exceed  the 
projected  amount. 
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(c)  Waiver  of  other  Medicaid  requirements. — Specifies  that  an  ap- 
proved waiver  may  include  a  waiver  of  existing  State  plan  require- 
ments relating  to  state-wideness,  comparability,  and  income  and  re- 
source rules  applicable  for  persons  living  in  the  community.  A 
waiver  may  provide  that  the  maximum  amount  of  post-eligible 
income  which  may  be  disregarded  is  equal  to  such  amount  disre- 
garded for  "2176"  waivers. 

(d)  Duration  of  waivers. — Specifies  that  the  State  may  terminate 
a  waiver  (with  at  least  60  days  advance  notice  to  the  Secretary),  at 
the  beginning  of  any  calendar  quarter.  The  waiver  is  for  an  initial 
period  of  three  years,  and  on  request  of  the  State,  shall  be  ex- 
tended for  additional  5-year  periods  unless  the  Secretary  deter- 
mines the  required  assurances  have  not  been  met  in  the  previous 
period. 

(e)  Waiver  services. — Specifies  that  covered  waivered  services  may 
include  (to  the  extent  consistent  with  written  plans  of  care,  subject 
to  State  approval)  case  management  services,  homemaker/home 
health  aide  services  and  personal  care  services,  adult  day  health 
services,  habilitation  services,  respite  care,  and  such  other  services 
requested  by  the  State  as  the  Secretary  may  approve. 

(f)  Payment  limits. — Provides  that  Medicaid  pajrment  may  not  be 
made  for  SNF,  ICF,  and  home  and  community-based  services  pro- 
vided to  aged  persons  in  a  State  during  a  waiver  year  (whether  or 
not  the  waiver  is  terminated  during  the  waiver  year)  to  the  extent 
such  payments  exceed  a  projected  amount.  The  projected  amount 
for  a  waiver  year  is  the  sum  of  the  following  amounts  as  deter- 
mined by  the  Secretary: 

(i)  the  aggregate  amount  of  Medicaid  pa3mients  in  the  State 
for  SNF  and  ICF  services  for  the  aged  for  the  base  year  in- 
creased by  the  "nursing  facility  increase  percentage";  and 

(ii)  the  aggregate  amount  of  Medicaid  payments  in  the  State 
for  home  and  community-based  services  furnished  to  the  aged 
in  the  base  year  increased  by  the  "home  care  increase  percent- 
age". The  term  "home  and  community-based"  services  includes 
home  health  care  services,  services  which  may  be  covered 
under  the  waiver,  and  personal  care  services. 

Specifies  that  the  term  "base  year"  means  the  most  recent  4  cal- 
endar quarter  period  (ending  before  October  1,  1987)  for  which 
actual  final  Medicaid  expenditures  have  been  reported  to  and  ac- 
cepted by  the  Secretary  as  of  January  31,  1988. 

Defines  "nursing  facility  increase  percentage"  and  "home  care 
increase  percentage"  as  the  "applicable  annual  percentage",  com- 
pounded annually  over  the  period  (including  fractions  of  a  year 
before  the  first  waiver  year)  beginning  with  the  last  month  of  the 
base  year  and  ending  with  the  last  month  of  the  waiver  year. 
Specifies  that  the  "applicable  annual  percentage"  means  9%  per 
year. 

For  purposes  of  the  nursing  facility  increase  percentage,  begin- 
ning in  FY1990,  such  percents^e  is  9%  or  if  greater,  the  sum  of  the 
projected  percentage  increase  in  the  "facility  index"  (from  the 
month  before  the  period  to  the  last  month  of  the  period)  and  the 
projected  percentage  increase  in  the  elderly  population  of  the  State 
over  the  period.  For  purposes  of  the  home  care  increase  percentage, 
beginning  in  FY1990,  such  percentage  is  9%,  or  if  greater,  the  sum 
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of  the  percentage  increase  in  the  "home  and  community-based 
services  index"  (from  the  month  before  the  period  to  the  last 
month  of  the  period)  and  the  projected  increase  in  the  elderly  popu- 
lation of  the  State  over  the  period. 

(g)  Regulations. — Requires  the  Secretary  to  develop  methods  of 
projecting  (and  issue  regulation  by  July  1,  1989)  on: 

(i)  The  percentage  increase  in  nursing  facility  costs  based  on 
a  weighted  marketbasket  index  for  SNF  and  ICF  services; 

(ii)  The  percentage  increase  in  home  care  costs  based  on  a 
weighted  marketbasket  index  for  home  health  and  home  and 
community-based  services;  and 

(iii)  A  State-specific  projection  for  the  percentage  increeise  in 
the  number  of  residents  who  are  75  years  and  older. 

(h)  Waiver  denials  and  approvals. — No  provisions. 

(i)  Transition  for  existing  waivers. — Provides  for  temporary  ex- 
tension of  an  existing  *'2176"  waiver  for  the  elderly.  The  extension 
applies  for  such  waivers  which  are  in  effect  as  of  December  1,  1987, 
£md  which  are  scheduled  to  expire  before  July  1,  1988.  The  State  is 
required  to  notify  the  Secretary,  before  expiration  of  its  waiver,  of 
its  intention  to  file  an  application  for  a  waiver  under  this  new  pro- 
vision. The  Secretary  is  required  to  extend  approval  of  the  "2176 
waiver,"  on  the  same  terms  and  conditions,  through  July  1,  1988. 

Senate  Amendment 

(a)  Statutory  waiver  provision. — Same  as  House  bill. 

(b)  Assurances. — Same  as  House  bill,  except  does  not  include  item 
(v). 

(c)  Waiver  of  other  Medicaid  requirements. — Same  as  House  bill. 

(d)  Duration  of  waivers. — Same  as  House  bill,  except  that  a  State 
may  terminate  a  waiver  at  any  time. 

(e)  Waiver  services. — Same  as  House  bill,  except  also  specifies 
that  the  waiver  may  limit  the  individuals  provided  benefits  to 
those  for  whom  the  State  determines  there  is  a  reasonable  expecta- 
tion that  expenditures  under  the  waiver  will  not  exceed  those  that 
would  be  made  in  the  absence  of  the  waiver. 

(f)  Payment  limits. — Similar  general  requirement.  Defines  the 
projected  amount  for  a  waiver  year  as  the  sum: 

(i)  the  aggregate  amount  of  Medicaid  payments  in  the  State 
for  SNF  and  ICF  services  for  the  aged  for  the  base  year  in- 
creased by  the  lesser  of  7%  or  the  sum  of  the  following  factors: 
(a)  the  percentage  increase  in  the  appropriate  marketbasket 
index;  (b)  the  percentage  increase  in  the  over  age  65  popula- 
tion; and  (c)  2%  for  each  year  beginning  after  the  base  year; 
plus 

(ii)  the  aggregate  amount  of  Medicaid  payments  in  the  State 
for  home  and  community-based  services  for  the  aged  for  the 
base  year  increased  by  the  lesser  of  7%  or  the  sum  of  the  fac- 
tors specified  above. 

Requires  States  to  report  expenditures  on  the  basis  of  the  speci- 
fied age  categories  in  order  to  be  eligible  for  the  waiver. 

Specifies  that  the  term  "base  year"  means  the  most  recent  year 
(ending  before  enactment)  for  which  actual  final  Medicaid  expendi- 
tures have  been  reported  to  and  accepted  by  the  Secretary.  "Base 
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year'*  means  FY1989  in  the  case  of  a  State  that  does  not  report  age 
cohort  expenditures  for  a  year  ending  before  enactment, 
(g)  Regulations.— No  provisions. 

fli)  Waiver  denials  and  approvals. — Specifies  that  a  determina- 
tion by  the  Secretary  to  deny  a  waiver  (or  extension  of  a  waiver)  is 
subject  to  administrative  and  judicial  review.  If  the  Secretary 
denies  a  request  for  a  waiver  extension,  the  waiver  shall  remain  in 
effect  for  at  least  90  days  after  denial  or  (after  a  State  request  for 
review)  a  final  determination. 

(i)  Transition  for  existing  waivers. — Same  as  House  bill. 

Conference  agreement 

(a)  Statutory  waiver  provision. — The  conference  agreement  fol- 
lows the  Senate  amendment  with  technical  amendments. 

(b)  Assurances. — The  conference  agreement  follows  the  Senate 
amendment. 

(c)  Waiver  of  other  Medicaid  requirements.— -The  conference 
agreement  follows  the  Senate  amendment. 

(d)  Duration  of  waivers. — The  conference  agreement  follows  the 
Senate  amendment. 

(e)  Waiver  services. — The  conference  agreement  follows  the 
Senate  amendment. 

if)  Pajrment  limits. — The  conference  agreement  follows  the 
Senate  amendment. 

(g)  Regulations. — The  conference  agreement  follows  the  House 
bUl. 

(h)  Waiver  denials  and  approvals. — The  conference  agreement 
follows  the  Senate  amendment. 

(i)  Transition  for  existing  waivers. — The  conference  agreement 
follows  the  Senate  amendment. 

Effective  date 
The  provision  is  effective  January  1,  1988. 

9.  PROTECTION  OF  INCOME  AND  RESOURCES  OF  COUPLE  FOR 
MAINTENANCE  OF  COMMUNITY  SPOUSE 

(Section  4123  of  House  Bill) 

Present  law 

(a)  In  ^e/iera/.— Eligibility  of  the  aged  and  disabled  for  Medicaid 
is  linked  to  actual  or  potential  receipt  of  cash  assistance  under  SSI. 
The  SSI  program  employs  certain  criteria  for  the  treatment  of 
income  and  resources  which  are  also  used  in  states  which  cover  all 
SSI  recipients.  (States  which  do  not  cover  all  SSI  recipients  may 
employ  more  restrictive  criteria  provided  they  are  no  more  restric- 
tive than  those  in  effect  in  January  1972.) 

An  institutionalized  individual  with  a  spouse  in  the  community 
is  permitted  to  keep  an  amount  for  the  maintenance  needs  of  his 
spouse;  however  this  amount  is  set  at  welfare  levels.  As  a  result  of 
Medicaid  rules,  both  for  determining  eligibility  and  in  the  treat- 
ment of  income  after  eligibility  has  been  established,  the  communi- 
ty-based spouse  may  become  impoverished;  this  is  referred  to  as 
spousal  impoverishment. 
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(b)  Rules  for  treatment  of  income. — Under  SSI  rules,  if  both 
spouses  live  together,  their  incomes  and  resources  are  considered 
available  to  each  other  whether  or  not  actually  contributed  to  each 
other.  Spouses  are  no  longer  considered  to  be  living  together  if  one 
is  institutionalized  in  a  Medicaid  institution  longer  than  one 
month.  Only  the  income  of  the  institutionalized  spouse  is  consid- 
ered for  purposes  of  determining  eligibility.  The  "name  on  the  in- 
strument rule  applies  in  attributing  income:  i.e.,  income  is  consid- 
ered to  belong  to  the  spouse  whose  name  is  on  the  instrument  con- 
veying the  funds.  (In  the  case  of  Social  Security  checks,  the  amount 
attributable  to  each  spouse  is  the  individual's  share  of  the  couple's 
benefit.) 

(c)  Rules  for  Treatment  of  Resources. — Resources  must  be  consid- 
ered mutually  available  for  six  months  following  institutionaliza- 
tion if  both  spouses  are  SSI  eligible  and  for  one  month  if  only  one 
spouse  is  SSI  eligible.  Countable  resources  above  specified  amounts 
must  be  applied  to  the  costs  of  care.  If  resources  are  held  solely  by 
the  institutionalized  spouse,  they  are  attributed  to  him  for  eligibil- 
ity purposes.  If  they  are  held  jointly  by  the  institutionalized  spouse, 
they  are  considered  to  belong  entirely  to  the  institutionalized 
spouse.  If  they  are  held  solely  by  the  spouse  remaining  in  the  com- 
munity, none  is  considered  available  to  the  institutionalized  spouse. 

(d)  Protecting  income  of  community  spouse. — After  an  institution- 
alized person  has  established  eligibility,  his  income,  after  deduction 
of  specified  amounts  known  as  "disregards,"  is  applied  to  the  cost 
of  care.  The  disregards  are  applied  to  the  patient  s  income  in  the 
following  order: 

(i)  A  monthly  personal  needs  allowance  (which  must  be  at 
least  $25); 

(ii)  A  monthly  maintenance  needs  allowance  for  an  individ- 
ual with  a  spouse  at  home  which  may  not  exceed:  the  SSI 
standard  for  an  individual  residing  in  his  own  home,  the  high- 
est income  standard  for  State  optional  supplementary  pay- 
ments, or  the  medically  needy  standard  for  one  person.  (A 
State  not  covering  all  SSI  recipients  cannot  use  a  level  higher 
than  the  more  restrictive  income  standard  or  the  medically 
needy  standard); 

(iii)  An  additional  allowance  for  an  individual  with  a  family 
at  home;  and 

(iv)  Amounts  for  medical  expenses  not  subject  to  payments 
by  a  third  party. 

(e)  Notice  and  hearing. — No  provision. 

(f)  Court  ordered  support. — In  certain  instances  costs  have  issued 
orders  against  institutionalized  spouses  requiring  them  to  make 
monthly  payments  to  the  community  spouse.  However,  notwith- 
standing the  order,  the  Health  Care  Financing  Administration 
(HCFA)  has  determined  that  the  income  of  the  institutionalized 
spouse  is  available  to  him  for  purposes  of  determining  his  contribu- 
tion to  the  cost  of  care. 

(g)  Transfer  of  assets. — The  fair  market  value  of  any  resources 
(not  including  the  individual's  home)  disposed  of  within  the  preced- 
ing 24  months  must  be  taken  into  account  in  determining  SSI  eligi- 
bility (to  which  Medicaid  eligibility  is  linked).  States  are  permitted, 
but  not  required,  to  impose  such  a  restriction  for  Medicaid  provid- 
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ed  it  is  not  more  restrictive  than  that  for  SSI,  with  one  exception. 
In  cases  where  the  uncompensated  value  of  disposed  resources  ex- 
ceeds $12,000,  the  State  may  provide  for  a  period  of  ineligibility  ex- 
ceeding 24  months,  provided  the  period  bears  a  reasonable  relation- 
ship to  the  uncompensated  value.  States  may  waive  the  delay  in 
Medicaid  eligibility  in  cases  of  undue  hardship. 

States  are  also  allowed  to  deny  Medicaid  eligibility  for  24  months 
to  institutionalized  persons  who,  within  24  months  prior  to  applica- 
tion for  Medicaid,  disposed  of  their  homes  for  less  than  fair  market 
value  even  though  such  disposal  would  not  make  them  ineligible 
for  the  SSI  program.  The  provision  does  not  apply  if  the  individual 
intended  to  dispose  of  the  home  at  fair  market  value  or  if  title  was 
transferred  to  a  spouse  or  minor  or  handicapped  child. 

(h)  Conforming  amendment. — (i)  Some  States  covering  the  medi- 
cally needy  use  less  restrictive  income  or  resources  methodologies 
than  are  applied  under  the  SSI  program.  HCFA  interpreted  the 
law  to  require  that  States  use  SSI  income  and  resource  methodolo- 
gies; however,  pursuant  to  the  Medicare  Patient  and  Program  Pro- 
tection Act  of  1987  (P.L.  100-93)  HCFA  can  not  take  any  compli- 
ance action  during  a  moratorium  period. 

(ii)  Medicaid  law  contains  State  plan  requirements. 

(i)  Study  of  means  of  recovering  costs  of  nursing  facility  services 
from  estates  of  beneficiaries. — Under  certain  conditions.  States  may 
recover  amounts  paid  on  behalf  of  deceased  beneficiaries. 

House  Bill 

(a)  In  general 

(i)  Adds  a  new  Section  1922  to  the  Act  entitled  "Treatment  of 
Income  and  Resources  For  Certain  Institutionalized  Spouses."  The 
provisions  of  this  section  supersede  other  provisions  of  Title  XIX,  to 
the  extent  they  are  inconsistent,  for  purposes  of  determining  eligi- 
bility of  an  institutionalized  spouse.  Comparable  treatment  is  not 
required  for  other  groups  of  eligibles. 

(ii)  Specifies  that,  except  as  specifically  provided,  the  section  does 
not  apply  to  the  determination  of  what  constitutes  income  or  re- 
sources or  the  methodology  and  standards  for  determining  and 
evaluating  them. 

(iii)  Specifies  that  new  Section  1922  applies  to  a  State  operating 
under  a  Section  1115  waiver  (i.e.  Arizona  which  is  operating  under 
an  alternative  demonstration  progrsim)  but  not  to  the  common- 
wealths and  territories. 

(b)  Rules  for  treatment  of  income 

(i)  Specifies  that  in  any  month  in  which  a  spouse  is  institutional- 
ized, no  income  of  the  community  spouse  is  considered  available  to 
the  institutionalized  spouse. 

(ii)  Specifies  that,  regardless  of  State  laws  relating  to  community 
property  or  division  of  marital  property,  the  following  income  attri- 
bution rules  apply  (after  the  institutionalized  spouse  is  determined 
eligible  for  Medicaid)  for  non-trust  property  unless  otherwise  spe- 
cifically provided  on  the  instrument.  Income  paid  solely  to  one 
spouse  or  another  is  considered  to  belong  to  that  respective  spouse. 
If  the  income  is  paid  in  both  names,  half  is  considered  available  to 
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each  spouse.  If  the  income  is  paid  in  the  name  of  either  or  both 
spouses  and  another  person,  the  income  is  considered  available  to 
each  spouse  in  proportion  to  the  spouse's  interest;  if  payment  is 
made  to  both  spouses,  and  no  interest  is  specified,  one-half  is  con- 
sidered available  to  each  spouse.  The  same  principles  apply  for 
trust  property  unless  the  trust  specifically  provides  otherwise  (in 
which  case  the  income  is  considered  available  to  each  spouse  as 
provided  in  the  trust).  For  non-trust  property  with  no  instrument, 
half  of  the  income  is  considered  available  to  each  spouse. 

(iii)  An  institutionalized  spouse  can  rebut  the  non-trust  property 
attribution  rules  by  establishing  that  ownership  interests  are  oth- 
erwise. 

(c)  Rules  for  treatment  of  resources 

(i)  Provides  for  the  computation,  as  of  the  beginning  of  a  period 
of  continuous  period  of  institutionalization,  of  total  joint  resources 
[and  of  the  spousal  share?].  All  household  good  and  personal  ef- 
fects are  to  be  excluded  from  the  calculation.  The  spousal  share 
equals  half  of  the  total  value. 

Requires  the  State  to  provide  an  assessment  and  documentation 
of  total  joint  resources  at  the  request  of  either  spouse,  at  the  begin- 
ning of  a  continuous  period  of  institutionalization.  The  assessment 
shall  occur  promptly  on  receipt  of  relevant  documentation.  A  copy 
is  to  be  provided  to  each  spouse.  A  State  may  charge  a  reasonable 
fee  for  an  assessment  if  it  is  not  part  of  an  application  for  Medic- 
aid. 

(ii)  Provides  that  the  determination  of  countable  resources  (at  the 
time  of  application  of  benefits)  is  to  be  made  regardless  of  state 
laws  relating  to  community  property  or  division  of  marital  proper- 
ty. All  resources  held  by  either  spouse  are  considered  available  to 
the  institutionalized  spouse,  except  that  resources  held  in  the  name 
of  the  community  spouse  are  not  considered  available  unless  they 
exceed  the  community  spouse  resource  allowance  (as  of  the  applica- 
tion date.)  [or,  if  greater,  the  amount  retained  under  court 
order?] 

(iii)  No  provision. 

(iv)  Provides  that  after  an  institutionalized  spouse  has  estab- 
lished eligibility,  no  resources  of  the  community  spouse  shall  be 
considered  available  to  institutionalized  spouse. 

(v)  Specifies  that  if  the  spousal  share  is  less  than  $12,000  (in- 
dexed to  the  CPI  beginning  in  1989),  or  a  greater  amount  (up  to 
$48,000)  specified  by  the  state,  the  institutionalized  spouse  is  al- 
lowed to  transfer  a  sufficient  amount  to  enable  the  community 
spouse  to  hold  the  $12,000,  or  the  amount  specified  by  the  State,  in 
his  or  her  own  name.  If  the  spousal  share  is  greater  than  $48,000 
(indexed  by  the  CPI  beginning  for  1989),  the  amounts  in  excess  of 
$48,000  would  be  attributed  to  the  institutionalized  spouse.  A 
higher  amount  may  be  established  pursuant  to  a  fair  hearing  or 
court  order. 

(d)  Protecting  income  for  community  spouse 

Specifies  that  the  following  disregards  are  to  be  applied  to  the 
patient's  income  in  the  following  order: 
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(i)  A  monthly  personal  needs  allowance  as  specified  under 
this  bill  ($35); 

(ii)  A  community  spouse  monthly  income  allowance.  The  al- 
lowance is  the  amount  needed  to  bring  the  community  spouse's 
monthly  income  up  to  a  minimum  level  [not  to  exceed  $1,5000 
(indexed  to  the  CPI  beginning  for  1989),  or  a  greater  amount 
specified  by  the  State]  which  is  the  sum  of: 

(a)  150%  of  the  Federal  poverty  guidelines  for  a  family 
of  two; 

(b)  an  excess  shelter  allowance  (the  amount  by  which 
mortgage  expenses  or  rent,  plus  utility  costs,  exceed  30% 
of  item  "a");  and 

(c)  one-half  of  the  amount  by  which  the  income  of  the  in- 
stitutionalized spouse  exceeds  the  sum  of  items  "a"  and 
"b"; 

(iii)  A  family  allowance  for  each  family  member  (minor 
or  dependent  child,  dependent  parent  or  dependent  sibling 
residing  with  the  community  spouse)  equal  to  at  least  one- 
third  of  the  amount  by  which  150%  of  the  Federal  poverty 
line  for  a  family  of  two  exceeds  the  family  income  of  that 
family  member;  and 
(iv)  Amounts  for  incurred  medical  expenses  not  subject  to 
payment  by  a  legally  liable  third  party. 

(e)  Notice  and  hearing 

Requires  specific  notification  to  both  spouses  at  the  time  of  eligi- 
bility determination  or  to  either  spouse  upon  request.  The  State  is 
required  to  provide  notice  with  respect  to:  the  community  spouse 
monthly  income  allowance,  the  family  allowance,  the  method  for 
computing  the  amount  of  the  community  spouse  resources  allow- 
ance, and  of  the  spouse's  right  to  a  fair  hearing  with  respect  to 
ownership  and  availability  of  income  and  resources  smd  the  deter- 
mination of  the  community  spouse  monthly  income  allowance.  If 
either  spouse  establishes  that  the  minimum  monthly  maintenance 
needs  allowance  or  the  community  spouse  resource  allowance  (with 
respect  to  income  generated)  is  inadequate  to  support  the  commu- 
nity spouse  without  financial  duress,  the  amount  is  to  increased. 

(f)  Court  ordered  support 

(i)  Provides  that  if  a  court  has  entered  an  order  against  an  insti- 
tutionalized spouse  for  monthly  income  support  for  the  community 
spouse,  the  community  spouse  monthly  income  allowance  must  be 
at  least  as  great  as  the  court  ordered  amount. 

(ii)  Provides  that  if  a  court  has  entered  a  support  order  against 
an  institutionalized  spouse  requiring  the  spouse  to  transfer  count- 
able resources  to  the  community  spouse,  such  transfer  will  not  be 
considered  in  violation  of  transfer  of  assets  prohibitions. 

(g)  Transfer  of  assets 

Requires  States  to  determine,  at  the  time  of  application,  whether 
an  institutionalized  individual  has  disposed,  within  the  preceding 
24  months,  of  resources  for  less  than  fair  market  value.  If  such  a 
transfer  has  occurred,  a  period  of  ineligibility  is  established.  The 
number  of  months  in  such  a  period  equals  the  total  uncompensated 
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value  at  the  time  of  transfer  divided  be  the  average  cost  of  nursing 
home  care  to  a  private  patient  in  the  State  or  community.  The 
transfer  prohibition  does  not  apply  if: 

(i)  the  transfer  was  that  of  the  applicant's  home  to  his  or  her 
spouse,  child  under  21,  or  blind  or  disabled  adult  child; 

(ii)  resources  were  transferred  to  the  community  spouse  or 
the  individual's  blind  and  disabled  child; 

(iii)  a  satisfactory  showing  is  made  either  that: 

(a)  the  individual  intended  to  dispose  of  resources  at  fair 
market  value  or  for  other  valuable  consideration;  or 

(b)  the  resources  were  transferred  exclusively  for  a  pur- 
pose other  than  to  qualify  for  Medicaid;  or 

(iv)  The  State  determines  that  denial  of  eligibility  would 
work  an  undue  hardship. 

States  can  only  employ  transfer  of  resources  restrictions  in 
accordance  with  these  provisions. 

(h)  Conforming  amendment 

(i)  Provides  that  a  State's  methodology  for  determining  eligibility 
for  the  medically  needy  may  not  be  more  restrictive  than  that 
under  the  appropriate  cash  assistance  program.  The  methodology  is 
considered  to  be  no  more  restrictive  if,  in  using  the  methodology, 
additional  individuals  may  be  eligible  and  no  otherwise  eligible  in- 
dividuals are  made  ineligible. 

(ii)  Requires  State  plans  to  meet  requirements  pertaining  to  pro- 
tection of  community  spouse  and  transfer  of  assets. 

(i)  Study  of  means  of  recovering  costs  of  nursing  facility  serv- 

ices from  estates  of  beneficiaries 

Requires  the  Secretary  to  study  the  means  for  recovering 
amounts  from  the  estates  of  deceased  beneficiaries  (or  the  estates 
of  spouses  of  deceased  beneficiaries)  to  pay  for  SNF  or  ICF  services 
furnished  them  under  Medicaid.  The  Secretary  is  required  to 
report  to  Congress,  not  later  than  December  31,  1988,  on  such 
means,  and  include  appropriate  recommendations  for  change. 

Senate  Amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  contains  no  provisions  with  respect  to 
items  (a)  through  (h). 

0*)  Study  of  means  of  recovering  costs  of  nursing  facility  serv- 
ices from  estates  of  beneficiaries 

The  conference  agreement  follows  the  House  bill. 

Effective  date 

Section  (i)  is  effective  upon  enactment. 
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10.  MEDICAID  EUGIBIUTY  OF  WORKING  WELFARE  FAMIUES  (4131  OF 

HOUSE  BILL) 

Present  law 

Medicaid  coverage  must  be  extended  for  four  months  to  certain 
families  whose  cash  assistance  has  been  terminated.  This  extension 
applies  to  families  who  received  AFDC  for  at  least  three  of  the  pre- 
ceding six  months  and  who  lost  coverage  due  to  increased  income 
from  or  hours  of  employment. 

States  also  must  extend  coverage  for  nine  months  to  families 
losing  AFDC  because  they  no  longer  qualify  for  the  four-monthly 
earned  income.  States  have  the  option  of  extending  this  coverage 
for  an  additional  six  months  to  families  who  would  be  eligible  for 
AFDC  if  the  disregard  were  applied. 

House  hill 

(a)  Initial  Six  Month  Extension 

Requires  States  to  extend  Medicaid  coverage  for  six  months  to 
families  who  received  AFDC  for  at  least  three  of  the  preceding  six 
months  and  who  lose  coverage  due  to  increased  hours  of  or  income 
from  employment  of  the  caretaker  relative  (as  defined  under  the 
AFDC  program). 

Requires  States  to  include  with  the  AFDC  termination  notice  a 
notice  of  the  continuing  availability  of  Medicaid  and  a  description 
of  the  circumstances  under  which  the  extension  may  be  terminat- 
ed. The  State  is  to  include  a  card  or  other  evidence  of  the  family's 
continuing  entitlement. 

Provides  that  the  extension  shall  terminate  (after  notice  of  the 
grounds  for  termination)  after  the  first  month  in  which  the  family 
ceases  to  include  a  dependent  child.  The  State  may  not  terminate 
assistance  until  it  has  determined  the  child  could  not  be  covered  as 
a  "Ribicoff  child"  or  as  a  disabled  person  aged  18  or  older. 

Specifies  that  benefits  available  under  the  extension  provision 
are  the  same  as  those  which  would  be  provided  if  the  family  were 
receiving  AFDC. 

At  its  option,  a  State  may  pay  a  family's  expenses  for  premiums, 
deductibles,  coinsurance,  or  similar  costs  for  health  insurance  or 
other  health  coverage  offered  by  an  employer  of  the  caretaker  rela- 
tive or  the  absent  Parent  of  a  dependent  child  (i.e.,  provide  "wrap 
around  coverage").  A  State  may  require  a  caretaker  relative,  as  a 
condition  of  covergige  extension,  to  make  application  for  such  cover- 
age but  only  if:  (A)  the  caretaker  relative  is  not  required  to  make 
financial  contributions  for  such  coverage;  and  (B)  the  State  pro- 
vides directly,  or  otherwise,  for  pajanent  for  any  premium,  deducti- 
ble, coinsurance,  or  similar  expenses  which  the  employee  is  other- 
wise required  to  pay.  The  State  is  to  treat  the  coverage  offered 
under  the  employer  plan  as  third  party  liability  (i.e.  the  State  is 
required  to  make  effort  to  recover  any  necessary  pajnnents).  Pay- 
ments for  employer  coverage  are  treated  as  Medicaid  payments  for 
purposes  of  Federal  matching. 
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11.  MEDICAID  EXTENSION  DUE  TO  COLLECTION  OF  CHILD  OR  SPOUSAL 

SUPPORT 

(Section  4132  of  House  Bill) 

Present  Law 

Medicaid  coverage  must  be  extended  for  four  months  to  certain 
families  who,  between  August  16,  1984  and  September  30,  1988, 
lose  AFDC  because  of  receiving  child  or  spousal  support  payments. 
This  extension  applies  to  families  who  were  receiving  AFDC  for  at 
least  three  of  the  preceding  six  months. 

House  bill 

Requires  States  to  provide  Medicaid  coverage,  for  an  additional 
six  months,  to  each  dependent  child  and  each  relative  with  whom 
the  child  is  living  (including  the  relative's  spouse)  who  become  in- 
eligible for  AFDC  because  of  collection  of  child  support  payments. 
Mandatory  coverage  is  extended  for  those  who  received  APDC  in  at 
least  three  of  the  preceding  six  months. 

Specifies  that  nothing  in  Section  417(aXl)  relating  to  case  man- 
agement services  for  families  headed  by  a  minor)  shall  be  con- 
strued as  requiring  Medicaid  case  management  services. 

Specifies  that  an  individual  who  would  be  receiving  aid  except 
for  Section  417(bXlXA)  (relating  to  living  requirements  for  minor 
parents)  is  deemed  to  be  receiving  aid  for  Medicaid  purposes. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  Conference  agreement  does  not  include  the  House  provision. 

12.  MEDICAID  PAYMENTS  TO  THE  COMMONWEALTHS  AND  TERRITORIES 

(Section  4141  of  the  House  Bill;  Section  4053  of  the  Senate 
Amendment) 

Present  Law 

(a)  Total  Federal  matching  payments  for  Medicaid  expenditures 
in  a  fiscal  year  are  limited  to: 

Puerto  Rico— $63,400,000. 
Virgin  Islands— 2,100,000. 
Guam— 2,000,000. 
Northern  Marianas — 550,000. 
American  Samoa — 1,150,000. 

(b)  For  the  Medicaid  program  in  American  Samoa,  the  Secretary 
may  waive  all  Medicaid  requirements  except  the  limit  on  total  ex- 
penditures, the  Federal  matching  percentage,  and  provisions  relat- 
ing to  the  basic  types  of  services  a  Medicaid  program  may  cover. 

House  bill 

Increases  the  limits  to: 
Puerto  Rico: 

FY  1988— $79,000,000. 


748 


FY  1989—83,700,000. 

FY  1990—88,600,000. 
Virgin  Islands: 

FY  1988— $2,600,000. 

FY  1989—2,750,000. 

FY  1990—2,920,000. 
Guam: 

FY  1988— $2,500,000. 

FY  1989-2,650,000. 

FY  1990—2,800,000. 
Northern  Marianas: 

FY  1988— $750,000. 

FY  1989-790,000. 

FY  1990—840,000. 
American  Samoa: 

FY  1988— $1,450,000. 

FY  1989—1,540,000. 

FY  1990—1,630,000. 
The  limits  for  FY  1990  remain  in  effect  for  each  succeeding  year. 

Senate  amendment 

(a)  No  provision. 

(b)  Provides  for  a  similar  waiver  authority  for  the  Medicaid  pro- 
gram in  the  Northern  Mariana  Islands. 

Conference  agreement 

(a)  The  Conference  agreement  follows  the  House  bill  with  an 
amendment  raising  the  caps  for  the  Commonwealths  and  Territo- 
ries by  a  total  of:  $10.9  million  in  FY  1988,  $14  million  in  FY  1989, 
and  $17.1  million  in  FY  1990. 

(b)  The  Conference  agreement  follows  the  Senate  amendment. 

Effective  date 

Provision  (a)  is  effective  commencing  with  payments  made  for 
fiscal  year  1988.  Provision  (b)  is  effective  upon  enactment. 

13.  CLARIFICATION  OF  COVERAGE  OF  CUNIC  SERVICES  FURNISHED  TO 
HOMELESiS  OUTSIDE  FACILITY 

(Section  4142  of  House  Bill;  Section  4104  of  Senate  Amendment) 
Present  Law 

Clinic  services  are  among  the  optional  benefits  which  States  may 
elect  to  include  among  covered  Medicaid  services.  HCFA  has  inter- 
preted the  law  to  limit  payments  for  clinic  services  to  those  deliv- 
ered in  the  clinic  itself. 

House  bill 

Provides  that  States  may  cover  as  clinic  services  those  services 
furnished  outside  the  clinic  by  clinic  personnel  to  beneficiaries 
without  a  permanent  residence  fixed  home,  or  mailing  address. 
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(h)  Mandatory  18-Month  Extension 

(i)  Requires  States  to  offer  each  family,  receiving  Medicaid  for 
the  entire  six  month  initial  extension  period,  the  option  of  extend- 
ing coverage  for  the  succeeding  18  months. 

(ii)  Notice. — Requires  each  State  during  the  third  and  sixth 
month  of  the  initial  extension  period  to  notify  the  family  of  the 
option  for  a  subsequent  extension.  The  notice  is  to  include  a  state- 
ment as  to  whether  premiums  are  required,  and  a  description  of 
out-of-pocket  expenses,  benefits,  reporting  procedures,  and  coverage 
limitations  under  alternative  coverage  options.  If  the  State  requires 
a  premium  for  extended  assistance,  it  may  require  that  the  family 
report  (not  later  than  the  21st  day  of  the  4th  month  of  the  initial 
extension  period)  gross  monthly  earnings,  minus  child  day  care 
costs,  for  the  preceding  three  months.  The  reporting  requirement 
only  applies  if  it  is  described  in  the  beneficiary  notice.  The  notice 
in  the  6th  month  must  describe  the  premium  amount  applicable 
during  the  first  three  months  of  extended  assistance. 

(iii)  Termination. — Provides  that  the  extended  assistance  period 
shall  terminate  as  follows: 

(A)  At  the  close  of  the  first  month  in  which  the  family  ceases 
to  include  a  child  who  would  meet  the  definition  of  dependent 
child  under  AFDC. 

(B)  By  the  end  of  a  month  during  which  the  family  failed,  by 
the  21st  day,  to  pay  the  requisite  premium  for  the  preceding 
month  (except  where  good  cause  has  been  established). 

(C)  by  the  close  of  the  1st,  4th,  7th,  10th,  13th,  or  16th  month 
of  the  extension  period  if: 

(1)  the  family  fails  to  report  (not  later  than  the  21st  day 
of  the  month)  gross  monthly  earnings,  minus  child  day 
care  costs,  for  the  preceding  three  months  (except  where 
good  cause  established).  The  reporting  requirement  only 
applies  if  the  family  is  so  notified  in  the  preceding  month; 

(2)  the  caretaker  relative  had  no  earnings  in  one  more  of 
the  preceding  three  months  (except  where  good  cause  es- 
tablished); 

(3)  the  State  determines  that  the  family's  average  gross 
monthly  earnings,  minus  child  day  care  costs,  for  the  pre- 
ceding three  months  exceeds  185%  of  the  Federal  poverty 
line  for  the  same  size  family. 

Provides  that  instead  of  termination  under  (i)  above,  a  State  may 
provide  for  suspension  of  the  extension  until  the  month  after  the 
month  the  required  reporting  is  made.  Gross  income  information  is 
subject  to  restrictions  on  use  and  disclosure  as  provided  under 
AFDC.  A  redetermination  of  whether  a  family  exceeds  the  gross 
income  limit  is  required  each  time  the  family  submits  an  earnings 
report. 

Specifies  that  no  termination  can  be  made  without  a  prior  notice. 
Where  the  termination  is  based  on  no  earnings  by  a  caretaker  rela- 
tive, the  notice  must  contain  information  on  how  the  family  can  re- 
establish Medicaid  eligibility. 

Specifies  that  the  State  cannot  terminate  assistance  for  a  child 
(based  on  a  failure  to  report  earnings)  until  it  has  determined  that 
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the  person  is  not  eligible  for  medically  needy  coverage,  [see  page 
401;  prob.  ok  as  is] 

(iv)  Coverage. — Requires  each  State  to  offer  a  family,  which  is  eli- 
gible for  extension  coverage,  either  the  same  coverage  offered  to 
families  on  AFDC  (with  certain  exceptions)  or  alternative  coverage. 
A  State  may  choose  not  to  offer  coverage  for  the  following  services: 
SNF,  care  furnishes  by  licensed  practitioners  within  the  scope  of 
their  practice  under  State  law,  home  health,  private  duty  nursing, 
physical  therapy,  other  diagnostic  and  screening  services  for  indi- 
viduals over  65  in  mental  institutions,  ICF,  inpatient  psychiatric 
services  for  persons  under  21,  hospice,  respiratory  care,  and  any 
other  medical  or  remedial  care  recognized  under  State  law. 

Provides  that  a  State  may  elect  to  pay  a  family's  expenses  for 
premiums,  deductibles,  coinsurance,  or  similar  costs  for  health  in- 
surance or  other  health  coverage  offered  by  an  employer  of  the 
caretaker  relative  or  the  absent  parent  of  a  dependent  child  subject 
to  the  same  conditions  as  are  applicable  for  such  coverage  under 
the  initial  extension  period. 

(v)  Alternative  Coverage. — Provides  that  the  State  may  offer  al- 
ternative coverage  to  caretaker  and  dependent  childern  by  enroll- 
ing them  in:  (A)  a  family  option  of  a  group  employer  plan;  (B)  a 
family  option  of  a  group  health  plan  or  plans  offered  by  a  State  to 
its  employees;  (C)  a  basic  State  health  plan  offered  by  the  State  to 
its  uninsured  population;  or  (D)  an  HMO  (as  defined  under  Medic- 
aid), of  which  less  than  50%  of  its  membership  is  Medicaid  eligible. 
This  HMO  option  is  not  in  lieu  of  the  general  HMO  option  under 
Medicaid.  States  may  not  provide  "wrap  around"  coverage  to  indi- 
viduals who  enroll  in  a  group  employer  plan. 

Requires  States  to  pay  requisite  premiums  and  other  enrollment 
costs  for  any  family  it  has  elected  to  offer  alternative  assistance. 
Premium  payments  (excluding  any  amounts  otherwise  payable  by 
an  employer  or  smiounts  collected  from  beneficiaries)  are  consid- 
ered as  Medicaid  payments  for  purposes  of  Federal  matching. 

Provides  that  if  a  State  offers  alternative  coverage  to  families,  it 
must  offer  them  the  option  of  enrolling  or  disenrolling  during  a 
one  month  period  each  year  without  cause.  It  must  offer  the  option 
of  disenrollment  for  cause  at  any  time  in  the  case  of  State  unin- 
sured plans  or  HMOs. 

Prohibits,  under  alternative  coverage  options,  cost-sharing  for 
services  related  to  pregnancy  and  ambulatory  pediatric  care  (for 
children  under  age  8,  born  after  September  30,  1983,  as  amended 
by  item  1  above). 

(vi)  Premiums. — Permits  States  to  impose  premiums  for  extended 
coverage.  The  premium  may  vary  by  family  size.  The  premium 
level  may  vary  for  each  alternative  option  offered.  In  no  case  may 
the  premium  amount  in  a  month  exceed  10%  of  the  amount  by 
which  the  family's  gross  monthly  earnings  (excluding  child  day 
care  costs)  during  the  premium  base  period  exceeds  the  minimum 
wage.  The  premium  base  period  is  defined  as  the  3-month  period 
ending  four  months  before  the  beginning  of  the  premium  payment 
period  (which  begins  every  3  months). 

(c)  Applicability. — Specifies  that  the  requirements  for  the  exten- 
sion periods  applies  to  a  State  operating  under  a  Section  1115 
waiver  but  not  to  the  commonwealths  and  territories. 
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(d)  Fraud. — Provides  that  the  section  does  not  apply  to  persons 
losing  cash  assistance  if  the  termination  was  due  to  fraud  or  impo- 
sition of  a  sanction. 

(e)  lVi3ii;er.— Authorizes  the  Secretary  to  waive  compliance  with 
Section  1902(a)(1)  (relating  to  statewideness),  1916  (relating  to  cost- 
sharing  requirements  for  nursing  facilities)  to  the  extent  necessary 
for  Washington  State  to  carry  out  the  demonstration  project  relat- 
ing to  the  Family  Independence  Program  (as  added  by  an  amend- 
ment reported  by  the  Committee  on  Ways  and  Means  to  H.R.  1720). 

Senate  amendment 

(a)  Initial  Six  Month  Extension. — No  provision. 

(b)  Mandatory  18-Month  Extension. — No  provision. 

(c)  Applicability. — No  provision. 

(d)  Fraud. — No  provision. 

(e)  Waiver. — Section  4115  requires  the  Secretary  to  waive  compli- 
ance with  the  compliance  with  the  requirements  of  Sections 
1902(aXl),  1902(eXl),  and  1916  to  the  extent  necessary  to  enable 
Washington  State  to  carry  out  the  Family  Independence  Program 
as  enacted  in  May  1987  and  approved  under  Section  4115. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision 
with  respect  to  items  (a)  through  (c). 

Waiver. — The  conference  agreement  follows  the  House  provision 
with  a  modification  requiring  the  Secretary  to  grant  the  specified 
waivers  if  the  Secretary  approves  the  bsisic  program. 

Effective  Date 

Enactment. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 
Effective  date 

The  provision  applies  to  services  furnished  on  or  after  January  1, 
1988. 

14.  physicians'  services  furnished  by  dentists 

(Section  4143  of  House  Bill;  Section  4104  of  the  Senate 
Amendment) 

Present  Law 

Physicians'  services  are  among  the  mandatory  services  which 
State  Medicaid  programs  must  provide  to  categorically  needy  bene- 
ficiaries. For  Medicaid  purposes  physicians'  services  do  not  include 
services  furnished  by  a  doctor  of  dental  surgery  or  dental  medicine. 
Coverage  of  dentists'  services  is  optional. 
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House  hill 

Mandates  Medicaid  payments  for  services  provided  by  a  dentist 
or  dental  surgeon  when  the  services  are  of  a  kind  which,  under 
State  law,  either  a  physician  or  a  dentist  may  perform  and  which, 
if  performed  by  a  physician,  would  be  covered  as  a  physician  serv- 
ice. 

Senate  amendment 

Same  as  House  bill. 
Conference  agreement 

The  Conference  agreement  follows  the  House  bill. 
Effective  date 

The  provision  is  effective  with  regard  to  pa)mients  for  quarters 
beginning  on  or  after  January  1,  1988,  regardless  of  whether  imple- 
menting regulations  have  been  promulgated  by  that  date.  Delay  is 
permitted  where  State  legislation  would  be  required  in  order  to 
comply  with  the  provision. 

15.  ADJUSTMENT  IN  MEDICAID  PAYMENT  FOR  INPATIENT  HOSPITAL 
SERVICES  FURNISHED  BY  DISPROPORTIONATE  SHARE  HOSPITAI^ 

(Section  4144  of  House  Bill) 

Present  Law 

COBRA  provided  that  State  Medicaid  reimbursement  methods 
and  standards  for  hospital  services  take  into  account  the  situation 
of  hospitals  which  serve  a  disproportionate  number  of  low  income 
patients  with  special  needs. 

House  hill 

(a)  Implementation  of  Requirement. — Provides  that  a  State  Med- 
icaid plan  shall  not  be  deemed  to  comply  with  the  COBRA  require- 
ment unless  the  State  has  submitted  to  the  Secretary,  no  later 
than  April  1,  1988,  a  State  plan  amendment  which  includes  a  defi- 
nition of  "disproportionate  share  hospital"  meeting  the  require- 
ments of  (b)  and  (d),  below,  and  which  provides  for  increases  reim- 
bursement for  disproportionate  share  hospitals.  Requires  the  Secre- 
tary to  review  the  State  plan  amendments  by  June  30,  1988.  A 
State  whose  amendment  is  disapproved  for  noncompliance  is  re- 
quired to  submit  a  revised  amendment  immediately. 

(b)  Hospitals  Deemed  Disproportionate  Share. — Provides  that  a 
hospital  shall  be  deemed  a  disproportionate  share  hospital  if  its 
Medicaid  utilization  rate  exceeds  15  percent  or  its  low-income  utili- 
zation rate  exceeds  25  percent.  The  Medicaid  utilization  rate  is  de- 
fined as  the  percent  of  a  hospital's  total  inpatient  days  attributable 
to  Medicaid  eligibles.  The  low-income  utilization  rate  is  defined  as 
the  sum  of  two  percentages:  (1)  Medicaid  payment  and  State  and 
local  patient  care  subsidies  as  a  percentage  of  the  hospital's  total 
patient  revenues,  and  (2)  inpatient  charity  care  charges  (excluding 
contractual  allowances  or  discounts  other  than  those  for  indigent 
patients  ineligible  for  Medicaid)  as  a  percentage  of  the  hospital's 
total  inpatient  charges. 
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(c)  Payment  Adjustment. — Requires  a  State's  Medicaid  payment 
adjustment  for  a  disproportionate  share  hospital  to  take  the  form 
of  either:  (1)  a  percentage  adjustment  in  Medicaid  pa)rment  for  op- 
erating costs  comparable  to  the  adjustment  which  would  be  made 
under  the  Medicare  rules  for  disproportionate  share  hospitals,  or 
(2)  a  minimum  specified  additional  payment  or  percentage,  along 
with  an  increase  in  that  payment  or  percentage  proportional  to  the 
percentage  by  which  the  hospital's  Medicaid  utilization  rate  ex- 
ceeds 15  percent. 

(d)  Requirement  to  Qualify  as  Disproportionate  Share  Hospitals. — 
Provides  that  a  hospital  may  be  deemed  a  disproportionate  share 
hospital  for  Medicaid  purposes  only  if  the  hospital  has  at  least  2 
obstetricians  with  staff  privileges  who  have  agreed  to  furnish  ob- 
stetrical services  to  Medicaid  beneficiaries.  The  requirement  does 
not  apply  to  childrens  hospitals,  or  to  a  rural  hospital  which  does 
not  offer  nonemergency  obstetrical  services  to  the  general  popula- 
tion as  of  the  date  of  enactment.  In  the  case  of  a  rural  hospital,  an 
obstetrician  is  defined  as  including  any  physician  with  staff  privi- 
leges who  performs  nonemergency  obstetrical  services  at  the  hospi- 
tal. 

Senate  amendment 

No  provision. 
Conference  agreement 

(a)  The  Conference  agreement  follows  the  House  bill  with  an 
amendment  barring  the  granting  of  a  Section  1915(bX4)  waiver. 

(b)  The  Conference  agreement  follows  the  House  bill  with  an 
amendment  which  deletes  the  15%  Medicaid  utilization  rate  test 
and  substitutes  a  test  of  one  standard  deviation  above  the  State- 
wide mean. 

(c)  The  Conference  agreement  follows  the  House  bill  with  amend- 
ments (1)  requiring  substantial  progress  each  year  to  full  compli- 
ance by  fiscal  year  1990  and  (2)  exempting  New  York  State  pooling 
arrangments. 

(d)  The  Conference  agreement  follows  the  house  bill  with  an 
amendment  exempting  urban  as  well  as  rural  hospitals  that  do  not 
offer  nonemergency  obstetrical  services. 

Effective  date 

Provisions  (a)  through  (d)  are  effective  upon  enactment. 

16.  TREATMENT  OF  GARDEN  STATE  HEALTH  PLAN 

(Section  4145  House  Bill;  Section  4102  of  Senate  Amendment) 
Present  law 

States  may  enter  into  comprehensive  Medicaid  prepaid  risk  con- 
tracts with  Federally  qualified  HMOs  and  a  variety  of  other  inde- 
pendent entities.  Beneficiaries  enrolling  in  a  Federally  qualified 
HMO  or  certain  organizations  receiving  Federal  grant  funds  may 
be  required  to  remain  enrolled  for  a  period  of  up  to  6  months;  the 
State  may  agree  to  continue  payments  to  the  HMO  on  behalf  of  an 
enrollee  for  up  to  6  months  even  if  the  enroUee  loses  Medicaid  eli- 
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gibility  (these  provisions  are  known  as  "lock-in"  and  "minimum  en- 
rollment period,"  respectively). 

House  hill 

Provides  that  an  undertaking  by  the  New  Jersey  Medicaid 
agency  may  be  considered  as  "having  entered  into  a  prepaid  risk 
contract"  with  the  agency,  if  the  program  established  by  the  under- 
taking complies  with  the  requirements  for  such  contracts  and  is  op- 
erated by  a  separate  entity  (which  may  be  a  subdivision  of  the 
agency),  and  if  there  is  separate  accounting  for  program  funds.  Pro- 
vides that  the  undertaking  shall  be  eligible  for  the  lock-in  and  min- 
imum enrollment  period  provisions. 

Senate  amendment 

Same  as  House  bill,  except  imposes  four  additional  requirements 
on  the  program: 

(i)  The  methodology  for  establishing  capitation  rates  must 
ensure  to  the  Secretary's  satisfaction  that  total  Federal  match- 
ing pajmients  will  be  less  than  would  have  been  spent  for  the 
same  services  delivered  on  a  fee-for-service  basis  to  an  actuari- 
ally equivalent  population. 

(ii)  The  State  must  provide  for  review  of  the  entity  by  a  PRO 
or  other  organization  contracting  with  the  Secretary  for  review 
of  HMOs  or  CMPs  under  the  Medicare  program. 

(iii)  The  undertaking  is  subject  to  the  same  approval  and 
annual  reapproval  by  the  Secretary  as  a  Medicaid  HMO  con- 
tract would  be. 

(iv)  The  undertaking  is  not  eligible  for  a  freedom-of-choice  or 
other  waiver  under  section  1915(b)  or  under  section  1115.  Pro- 
vides that  the  undertaking  shall  be  eligible  for  the  lock-in  and 
minimum  enrollment  provisions  only  if  at  least  25  percent  of 
its  members  are  not  Medicaid  or  part  B  Medicare  beneficiaries 
and  only  if  any  members  for  whom  capitation  pajmrients  are 
made  by  any  government  entity  were  offered  alternative  cover- 
age of  costs  that  would  have  been  paid  by  any  government 
entity  at  the  time  such  members  were  enrolled. 

Conference  agreement 

The  Conference  agreement  follows  the  Senate  amendment. 
Effective  date 

The  provision  is  effective  upon  enactment. 

17.  FURTHER  CLARIFICATION  OF  FLEXIBIUTY  FOR  STATE  MEDICAID 
PAYMENT  SYSTEMS  FOR  INPATIENT  SERVICES 

(Section  4146  of  House  bill) 

Present  law 

State  Medicaid  reimbursement  methods  for  hospital  and  nursing 
home  services  must  assure  that  payments  (1)  are  based  on  rates 
that  are  reasonable  and  adequate  to  meet  the  costs  that  must  be 
incurred  by  efficiently  and  economically  operated  facilities,  and  (2) 
are  consistant  with  efficiency,  economy,  and  quality  of  care.  The 
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Secretary  has  provided  by  regulation  that,  in  the  aggregate,  a 
State's  Medicaid  pajrments  for  these  services  may  not  exceed  the 
estimated  aggregate  payment  which  would  have  been  made  if  the 
State  had  followed  Medicare  reimbursement  rules. 

House  bill 

Provides  that  the  Secretary  has  no  authority  to  require  that 
Medicaid  payments  to  hospitals,  skilled  nursing  facilities,  or  inter- 
mediate care  facilities  be  limited,  whether  on  an  aggregate,  facility- 
specific,  or  other  basis,  to  the  estimated  amounts  which  would  have 
been  spent  under  Medicare  principles. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  Conference  agreement  does  not  include  the  House  amend- 
ment. 

18.  TECHNICAL  AND  MISCELLANEOUS  AMENDMENTS 

(Section  4147  of  House  bill,  Sections  4055,  4101(B)  and  (D);  Section 
4103  of  the  Senate  amendment) 

Present  law 

(a)  Section  £176— Waiver  Technicals.— Section  2176  of  the  Omni- 
bus Budget  Reconciliation  Act  of  1981  (OBRA  81,  P.L.  97-35)  au- 
thorized the  Secretary  to  grant  waivers  to  States  for  the  operation 
of  Medicaid  home  and  community  based  services  programs.  The 
Secretary  was  authorized  to  waive  a  provision  of  the  State  Medic- 
aid plan.  OBRA  additionally  authorized  waiver  of  a  provision  relat- 
ing to  comparability  of  services  to  be  furnished  to  different  classes 
of  eligibles. 

(b)  Increases  in  Number  of  Individuals  Who  May  Be  Served 
Under  Model  Home  and  Community-Based  Service  Waivers. — A 
separate  category  of  2176  waivers,  known  as  model  waivers,  was 
created  by  the  Health  Care  Financing  Administration  (HCFA)  to 
facilitate  State  efforts  to  provide  community-based  services  to  a 
limited  number  of  blind  and  disabled  individuals  who  would  other- 
wise require  institutional  care  and  would  be  eligible  for  Medicaid  if 
they  were  in  an  institution.  CJoverage  under  a  model  waiver  is  lim- 
ited to  no  more  than  50  such  persons. 

(c)  Katie  Beckett  Technical. — For  Medicaid  purposes  only,  a  State 
may  deem  eligible  for  Supplemental  Security  Income  (SSI)  or  a 
State  supplemental  payment  a  disabled  individual  who  is  18  years 
of  age  or  younger,  who  requires  the  level  of  care  provided  in  an  in- 
stitution and  is  receiving  equally  cost-effective  care  outside  the  in- 
stitution, and  who  would  be  eligible  for  SSI  or  a  State  supplement 
if  he  or  she  were  in  an  institution. 

(d)  Codification  of  Voluntary  Contribution  Rule. — A  State  Medic- 
aid plan  must  provide  for  State  financial  participation  in  the  non- 
Federal  share  of  Medicaid  expenditures.  The  Secretary  has  provid- 
ed by  regulation  that  private  contributions  may  be  counted  towards 
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the  State's  share  if  the  donated  funds  are  entirely  under  the  con- 
trol of  the  State  or  a  local  Medicaid  agency. 

(e)  Organ  Transplant  Technical. — States  which  choose  to  cover 
organ  transplant  procedures  may  restrict  the  facilities  or  practi- 
tioners from  whom  Medicaid  beneficiaries  may  obtain  the  services, 
so  long  as  the  restrictions  are  consistent  with  accessibility  of  high 
quality  care,  and  so  long  as  similarly  situated  individuals  are  treat- 
ed alike.  States  may  restrict  the  facilities  of  practitioners  from 
whom  Medicaid  beneficiaries  may  obtain  the  services,  so  long  as 
the  restrictions  are  consistant  with  accessibility  of  high  quality 
care. 

(f)  Emergency  Care  Technical. — States  are  required,  as  a  condi- 
tion of  granting  Medicaid  eligiblity,  to  obtain  the  applicant's  Social 
Security  number  and  to  verify  United  States  citizenship  or  satisfac- 
tory immigration  status.  Under  the  Omnibus  Budget  Reconciliation 
Act,  states  must  provide  Medicaid  coverage  to  otherwise  eligible  il- 
legal aliens  for  treatment  of  emergency  medical  conditions. 

(g)  Civil  Money  Penalty  and  Exclusion  Clarification. — (i)  Civil 
money  penalties  may  be  imposed  in  a  number  of  circumstances  in 
which  a  person  makes  a  claim  for  pa5mient  which  he  or  she  knows 
"or  has  reason  to  know"  is  not  valid. 

(ii)  The  Medicare  and  Medicaid  Patient  and  Program  Protection 
Act  (P.L.  100-93)  provides  that,  when  a  provider  is  excluded  from 
participation  in  the  Medicare  program  for  a  specified  period,  the 
provider  is  also  to  be  excluded  from  Medicaid  participation  for  the 
same  period,  unless  the  Secretary  grants  a  waiver  of  the  Medicaid 
exclusion  at  the  request  of  a  State. 

(h)  HMO  Technical  Amendments. — A  Federally  qualified  HMO 
participating  in  the  Medicaid  program  is  subject  to  the  require- 
ment that  no  more  that  75  percent  of  its  enrolled  population  be 
Medicare  or  Medicaid  beneficiaries.  This  requirement  may  be 
waived  for  a  Federally  qualified  HMO  which  was  previously  operat- 
ed as  a  demonstration  project  and  meets  certain  other  conditions. 
However,  an  HMO  receiving  such  a  waiver  is  not  eligible  to  partici- 
pate in  the  lock-in  and  minimum  enrollment  period  provisions  (see 
the  discussion  of  these  provisions  in  item  16,  above). 

(i)  Incorporation  of  Certain  Provisions  Relating  to  Indian  Health 
Service  Facilities. — Indian  Health  Services  hospitals,  intermediate 
care  facilities,  and  skilled  nursing  facilities  are  eligible  for  Medic- 
aid reimbursement  if  they  meet  certain  qualifying  conditions. 

(j)  Frail  Elderly  Demonstration  Project  Waivers. — OBRA  required 
the  Secretary  to  provide  waivers  of  Medicare  and  Medicaid  require- 
ments for  certain  demonstration  projects  designed  to  replicate  the 
ON  LOK  program,  a  previously  authorized  demonstration  involv- 
ing the  provision  of  comprehensive  health  care  to  the  elderly  on  a 
capitated  basis.  Eligibility  for  the  waivers  was  restricted  to  projects 
which  had  received  grants  from  the  Robert  Wood  Johnson  Founda- 
tion. 

(k)  Medically  Needy  Incurred  Expenses. — Medically  needy  benefi- 
ciaries may  qualify  for  Medicaid  by  incurring  medical  expenses  suf- 
ficient to  reduce  their  income  and  resources  to  levels  established  by 
the  State's  eligibility  standards.  Only  medical  expenses  for  which 
the  applicant  is  actually  liable  may  be  counted  as  ^'incurred"  for 
this  purpose. 
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fl)  Qualifications  for  Case  Managers  for  Individuals  with  Devel- 
opment Disabilities  and  Chronic  Mental  Illness. — COBRA  added  as 
an  optional  Medicaid  benefit  case  management  services,  defined  as 
services  to  assist  Medicaid  eligibles  in  getting  access  to  needed 
medical,  social,  and  educational  services.  States  may  elect  to  pro- 
vide case  management  to  a  specific  population,  such  as  individuals 
with  chronic  mental  illness. 

(m)  Habilitation  Services  Effective  Date. — State  Medicaid  pro- 
grams may  obtain  waivers  to  furnish  home  and  community  based 
services  to  specified  populations.  COBRA  permitted  States  to  fur- 
nish "habilitation  services,"  effective  April  7,  1986;  the  definition 
covered  only  those  services  provided  to  individuals  after  discharge 
from  an  intermediate  care  or  skilled  nursing  facility.  The  Secretary 
has  interpreted  the  provision  as  allowing  coverage  of  habilitation 
services  only  for  waiver  participants  discharged  from  a  facility  on 
or  after  April  6,  1986. 

(n)  Section  2176  Waiver  for  Institutionalized  Developmentally  Dis- 
abled.— States  applying  for  home  and  community  based  services 
waivers  must  provide  assurances  that  average  per  capital  expendi- 
tures during  a  fiscal  year  for  persons  participating  in  the  waiver 
progrsim  will  not  exceed  the  average  per  capita  Medicaid  expendi- 
tures which  would  have  been  made  for  the  same  persons  if  the 
waiver  had  not  been  granted. 

(o)  Renewal  of  Freedom-ofChoice  Waivers. — States  may  obtain 
waivers  of  the  requirement  that  Medicaid  beneficiaries  be  given 
free  choice  of  providers  in  order  to  operate  a  primary  care  case 
management  program  or  otherwise  restrict  provider  participation. 
Waivers  may  be  in  effect  for  a  maximum  of  two  years;  a  waiver 
renewal  application  is  deemed  granted  unless  denied  by  the  Secre- 
tary within  90  days  after  the  date  it  is  submitted. 

(p)  Repeal  of  Coordinated  Audit  Requirement. — When  a  Medicaid 
provider  reimbursed  on  the  basis  of  reasonable  cost  is  also  a  Medi- 
care provider  reimbursed  on  the  same  basis.  State  audits  to  deter- 
mine reimbursable  costs  must  be  coordinated  with  Medicare  audits. 

(q)  Medicaid  Quality  Review. — State  Medicaid  programs  entering 
into  comprehensive  risk  contracts  with  HMOs  or  other  prepaid  pro- 
viders must  provide  for  an  annual  review  of  the  quality  of  services 
furnished  by  each  contractor.  A  State  niay  use  either  a  utilization 
and  quality  control  peer  review  organization  (PRO)  which  has  con- 
tracted with  the  Secretary  for  Medicare  reviews,  or  a  private  ac- 
creditation body.  If  the  State  contracts  with  a  PRO,  the  Federal 
matching  rate  for  the  contract  expenditures  is  75  percent,  if  the 
State  uses  a  private  accreditation  body,  the  matching  rate  is  50 
percent. 

(r)  Codification  of  Technical  Error  Definition. — Federal  financial 
participation  in  State  Medicaid  expenditures  may  be  reduced  to  the 
extent  that  a  State  makes  erroneous  expenditures  in  excess  of  al- 
lowable error  rate.  The  Secretary  has  provided  by  regulation  that 
technical  errors  in  the  State's  eligibility  determination  process  will 
not  be  counted  if  correction  of  the  errors  would  not  result  in  a  dif- 
ference in  Medicaid  expenditures. 

(s)  Freedom  of  Choice. — States  may  restrict  the  freedom  of  choice 
of  providers  by  persons  enrolled  in  a  primary  care  case  manage- 
ment program,  a  health  maintenance  organization,  or  a  similar 
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entity.  COBRA  provided  that,  when  enrollment  occurred  under  a 
waiver  program,  enrollment  could  not  entail  any  restriction  of  the 
freedom  to  choose  a  provider  of  family  planning  services. 

Persons  losing  Medicaid  eligibility  but  remaining  enrolled  in  an 
HMO  because  of  minimum  enrollment  provisions  are  entitled  only 
to  services  furnished  by  the  HMO. 

(t)  Miscellaneous  Technical  Corrections. — Current  law  contains  a 
number  of  technical  errors. 

House  bill 

(a)  Section  2176  Waiver  Technicals. — Provides  that  the  Secretary 
may  also  waive  a  requirement  that  income  and  resource  standards 
used  in  determining  eliqiblity  for  non-institutionalized  medically 
needy  beneficiaries  conform  to  the  stands  used  for  comparable  cate- 
gorically needy  groups. 

(b)  Increase  in  Number  of  Individuals  who  may  be  Served  under 
Model  Home  and  (Community-Based  Services  Waivers. — No  provi- 
sion. 

(c)  Katie  Beckett  Technical. — Replaces  the  requirement,  that  the 
child  would  have  been  eligible  for  SSI  or  a  State  supplement  if  the 
child  were  in  an  institution,  with  a  requirement  that  the  child 
would  have  been  eligible  for  Medicaid  if  he  or  she  were  in  an  insti- 
tution. 

(d)  Codification  of  Voluntary  Contribution  Rule. — Provides  that 
private  donations  may  be  counted  to  wards  the  State's  share  of 
Medicaid  expenditures  if  they  are  subject  to  the  unrestricted  con- 
trol of  the  State. 

(e)  Organ  Transplant  Technical. — Provides  that  the  special  rules 
governing  organ  transplant  coverage  may  not  be  construed  as  per- 
mitting a  State  to  limit  coverage  in  such  a  way  that  the  services 
provided  are  not  reasonable  in  amount,  duration,  and  scope  to 
achieve  their  purpose. 

(f)  Emergency  care  technical. — Provides  that  State  need  not 
obtain  a  Social  Security  number  or  verify  satisfactory  immigration 
status  when  providing  Medicaid  coverage  to  an  alien  for  treatment 
of  an  emergency  medical  condition. 

(g)  Civil  money  penalty  and  exclusion  clarifications. — (i)  Replaces 
**has  reason  to  know"  with  ^'should  know"  each  time  it  occurs. 

(ii)  Provides  that  a  State  may  exclude  a  provider  from  participa- 
tion in  the  Medicaid  program  for  a  longer  period  than  that  for 
which  the  provider  is  excluded  from  Medicare  participation. 

(h)  HMO  Technical  Amendments. — Provides  that  Federally  quali- 
fied HMOs  which  have  received  a  waiver  of  the  75  percent  Medi- 
care and  Medicaid  enrollment  limit  are  eligible  for  the  lock-in  and 
minimum  enrollment  period  provisions. 

(i)  Incorporation  of  Certain  Provisions  Relating  to  Indian  Health 
Service  Facilities. — Provides  that  an  Indian  Health  Service  facility 
other  than  a  hospital,  intermediate  care  facility,  or  skilled  nursing 
facililty  is  also  eligible  for  Medicaid  reimbursement  if  it  provides 
services  of  a  type  covered  under  the  State's  Medicaid  plan.  The  Sec- 
retary may  enter  into  an  agreement  with  a  State  for  reimburse- 
ment of  Medicaid  payments  to  an  Indian  Health  Service  facility  for 
services  provided  to  Indians. 
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(j)  Fmil  Elderly  Demonstration  Project  Waivers. — Deletes  the  re- 
quirement that  projects  receiving  waivers  be  funded  by  the  Robert 
Wood  Johnson  Foundation,  and  requires  instead  that  projects  be 
part  of  an  organized  initiative  to  replicate  the  findings  of  the  On 
Lok  demonstration.  Clarifies  that  projects  receiving  waivers  may 
assume  risk  progressively  over  3  years. 

(k)  Medically  Needy  Incurred  Expenses. — Provides  that  medical 
expenses  may  be  counted  as  "incurred"  for  the  purpose  of  estab- 
lishing Medicaid  eligibility  even  if  the  costs  have  been  reimbursed 
under  another  State  or  local  program. 

(1)  Qualifications  For  Case  Managers  For  Individuals  With  Devel- 
opment Disabilities  and  Chronic  Mental  Illness. — Provides  that, 
when  a  State  furnishes  case  management  services  to  individuals 
with  developmental  disabilities  or  chronic  mental  illness,  it  may  re- 
strict participation  to  case  managers  who  are  capable  of  ensuring 
that  the  individuals  receive  needed  services. 

(m)  Hahilitation  Services  Effective  Date. — Provides  that  habilita- 
tion  services  may  be  pr6videa  to  any  beneficiary  participating  in  a 
home  and  community  based  services  waiver  program,  regardless  of 
whether  her  or  she  was  receiving  institutional  services  prior  to  par- 
ticipation; effective  as  if  included  in  COBRA. 

(n)  Section  2176  Waiver  for  Institutionalized  Developmentally  Dis- 
abled.— Provides  that,  in  making  the  required  cost  comparison  for 
a  waiver  program  which  applies  only  to  individuals  with  develop- 
mental disabilities  who  are  inpatients  in  a  skilled  nursing  or  inter- 
mediate care  facility  (but  who  require  the  level  of  care  provided  by 
an  intermediate  care  facility  for  the  mentally  retarded),  the  State 
may  base  its  estimate  of  average  per  capita  cost  without  the  waiver 
on  average  per  capita  cost  for  inpatients  of  an  intermediate  care 
facility  for  the  mentally  retarded. 

(o)  Renewal  of  Freedom-ofChoice  Waivers. — Provides  that  the 
Secretary  may  request  additional  information  about  a  waiver  re- 
newal application  within  90  days  after  the  date  of  submission.  Once 
the  additional  information  is  received,  the  application  is  deemed 
granted  unless  the  Secretary  denies  it  within  90  days. 

(p)  Renewal  of  Freedom-ofChoice  Waivers. — Repeals  the  require- 
ment for  coordination  of  Medicare  and  Medicaid  audits. 

(q)  Medicaid  Quality  Review. — Provides  that  a  State  may  provide 
for  review  of  prepaid  contractors  by  an  organization  which  meets 
the  requirements  established  for  PROs,  but  which  has  not  contract- 
ed with  the  Secretary  for  Medicare  reviews.  Provides  for  a  75  per- 
cent matching  rate  for  a  contract  with  such  an  organization. 

(r)  Codification  of  Technical  Error  Definition. — Adds  to  the  law 
the  exception  provided  by  regulation. 

(s)  Freedom  of  Choice. — Extends  to  non-waivered  enrollment  pro- 
grams the  prohibition  of  any  restriction  of  freedom  of  choice  among 
family  planning  providers. 

(t)  Miscellaneous  Technical  Corrections. — Makes  technical  correc- 
tions to  various  provisions.  In  provisions  referring  to  "nonfarm" 
Federal  poverty  levels,  strikes  the  word  **nonfarm."  Provides  that  a 
198—  Omnibus  Budget  Reconciliation  Act  (OBRA)  Medicare 
amendment,  which  provided  that  commissions  to  a  group  purchas- 
ing agent  do  not  constitute  kickbacks,  also  applies  to  Medicaid,  ef- 
fective as  if  included  in  OBRA. 
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Senate  amendment 

(a)  Section  2176  Waiver  Technicals. — Same  as  House  bill. 

(b)  Increase  in  Number  of  Individuals  who  may  be  Served  under 
Model  Home  and  Community-Based  Service  Waivers. — Prohibits 
any  waiver  for  home  and  community-based  services  from  limiting 
to  less  than  200  the  number  of  individuals  who  may  be  served. 

(c)  Katie  Beckett  Technical. — No  provision. 

(d)  Codification  of  Voluntary  Contribution  Rule. — No  provision. 

(e)  Organ  Transplant  Technical. — No  provision. 

(f)  Emergency  Care  Technical. — No  provision. 

(g)  Civil  Money  Penalty  and  Exclusion  Clarifications. — No  provi- 
sion. 

(h)  HMO  Technical  Amendment. — No  provision. 

(i)  Incorporation  of  Certain  Provisions  Relating  to  Indian  Health 
Service  Facilities. — No  provision. 

(j)  Frail  Elderly  Demonstration  Project  Waivers. — No  provision. 

(k)  Mentally  Needy  Incurred  Expenses. — No  provision. 

(1)  Qualifications  for  Case  Managers  for  Individuals  with  Devel- 
opmental Disabilities  and  Chronic  Mental  Illness. — No  provision. 

(m)  Habilitation  Services  Effective  Date.— Provides  that  the 
COBRA  provision  applies  with  respect  to  habilitation  services  fur- 
nished on  or  after  enactment  of  COBRA  regardless  of  the  date  of 
an  individual's  discharge  from  a  skilled  nursing  or  intermediate 
care  facility. 

(n)  Section  2176  Waiver  for  Institutionalized  Development  Dis- 
abled.— No  provision. 

(o)  Renewal  of  Freedom-of-Choice  Waivers. — No  provision. 

(p)  Repeal  of  Coordinated  Audit  Requirement. — No  provision. 

(q)  Medicaid  Quality  Review. — Provides  that  the  75  percent 
matching  rate  applies  to  expenditures  under  a  contract  with  a  pri- 
vate accreditation  body  whether  or  not  it  meets  the  requirements 
for  PROs. 

(r)  Codification  of  Technical  Error  Definition. — No  provision. 

(s)  Freedom  of  Choice. — Similar  provision.  Also  provides  that 
Medicaid  payment  may  be  made  to  a  provider  other  than  the  HMO 
for  family  planning  services  furnished  to  an  enrolled  beneficiary 
who  would  be  ineligible  but  for  the  minimum  enrollment  period. 

(t)  Miscellaneous  Technical  Corrections. — Makes  a  technical  cor- 
rection in  the  numbering  of  one  provision. 

Conference  agreement 

(a)  The  Conference  agreement  follows  the  Senate  Amendment. 

(b)  The  Conference  agreement  follows  the  Senate  Amendment. 

(c)  The  Conference  agreement  follows  the  House  bill. 

(d)  The  Conference  agreement  does  not  include  the  provision 
from  the  House  bill 

(e)  The  Conference  agreement  follows  the  House  bill.  The  Confer- 
ees note  that  a  state  may  require  a  reasonable  expectation  of 
therapeutic  benefit  from  an  organ  transplant  provided  such  re- 
quirement is  applied  uniformly. 

(f)  The  Conference  agreement  does  not  include  the  provision  in 
the  House  bill. 

(g)  The  Conference  agreement  follows  the  House  bill. 
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(h)  The  Conference  agreement  follows  the  House  bill  with  an 
amendment  regarding  waivers  under  Section  1915(b)  and  conform- 
ing HMO  sanctions. 

(i)  The  Conference  agreement  follows  the  House  bill, 
(j)  The  Conference  agreement  follows  the  House  bill, 
(k)  The  Conference  agreement  follows  the  House  bill. 
(1)  The  Conference  agreement  follows  the  House  bill. 

(m)  The  Conference  agreement  follows  the  Senate  Amendment. 

(n)  The  Conference  agreement  follows  the  House  bill. 

(o)  The  Conference  agreement  follows  the  House  bill. 

(p)  The  Conference  agreement  follows  the  House  bill. 

(q)  The  Conference  agreement  follows  the  Senate  amendment. 

(r)  The  Conference  agreement  follows  the  House  bill  with  an 
amendment  providing  for  expiration  on  12/31/88. 

(s)  The  Conference  agreement  follows  the  House  bill  with  an 
amendment  concerning  the  minimum  enrollment  period. 

(t)  The  Conference  agreement  follows  the  House  bill. 

Effective  date 

Provision  (a)  is  effective  as  if  it  were  included  in  the  Omnibus 
Budget  Reconciliation  Act  of  1986  (OBRA  1986),  P.L.  99-509.  Provi- 
sion (b)  is  effective  as  if  included  in  the  Tax  Equity  and  Fiscal  Re- 
sponsibility Act  of  1982,  P.L.  97-248.  Provision  (c)  is  effective  upon 
enactment.  Provision  (e)  is  effective  as  if  it  were  included  in  OBRA 
1986.  Provision  (g)  is  effective  upon  enactment.  Provision  (h)  ap- 
plies to  health  care  services  performed  on  or  after  enactment.  Sec- 
tion (i)  is  effective  as  if  it  were  included  in  OBRA  1986.  Provision  (j) 
applies  to  costs  incurred  after  the  date  of  enrollment.  Provisions 
(k),  (1),  and  (m)  are  effective  as  though  they  were  included  in  the 
Consolidated  Omnibus  Budget  Reconciliation  Act,  P.L.  99-272.  Pro- 
vision (n)  applies  to  requests  for  continuation  of  waivers  received 
after  the  date  of  enactment.  Provision  (o)  applies  to  audits  conduct- 
ed after  the  date  of  enactment.  Provisions  (p)  and  (q)  are  effective 
upon  enactment.  Provision  (r)  is  effective  such  that  it  applies  to 
services  furnished  on  and  after  July  1,  1988.  Provision  (s)  is  effec- 
tive upon  enactment.  Provision  (t)  is  effective  as  if  it  were  included 
in  OBRA  1986. 

19.  STUDY  AND  REPORT  ON  THE  MEDICAL  EXPENSES  OF  FAMIUES  OF 
CHILDREN  WITH  SPECIAL  HEALTH  CARE  NEEDS 

(Section  4052(g)  of  Senate  amendment) 

Present  Law 

No  provisions. 
House  Bill 

No  provisions. 
Senate  Amendment 

Requires  the  Office  of  Technology  Assessment  to  conduct  a  study 
and  report  to  Congress  by  August  1,  1988  on  the  following: 

(i)  the  number  of  children  age  18  and  younger  who  have  high 
cost  medical  expenses  exceeding  $25,000  in  a  single  year  and 
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who  have  a  chronic  illness  or  disability  which  results  in  their 
being  developmentally  delayed  or  unable  to  perform  one  or 
more  normal  activities; 

(ii)  their  aggregate  annual  medical  expenses; 

(iii)  their  medical  diagnoses; 

(iv)  the  age  of  onset  of  conditions  and  the  expected  duration 
of  illness  or  disabilities; 

(v)  payment  sources; 

(vi)  status  and  adequacy  of  insurance  and  out-of-pocket  liabil- 
ity to  family  income; 

(vii)  relation  of  out-of-pocket  liability  to  family  income; 

(viii)  causes  of  out-of-pocket  liability; 

(ix)  demographic  profiles  of  families  with  such  children. 

Conference  agreement 

The  Conference  agreement  does  not  include  the  Senate  provision. 
However,  the  Conferees  agreed  to  a  joint  request  to  the  Office  of 
Technology  Assessment  for  a  study  on  the  subject  matter  contained 
in  the  Senate  Amendment,  eliminating  any  duplication  of  subjects 
already  under  study. 

20.  FEDERAL  REVIEW  OF  STATE  INSPECTION  OF  CARE  DETERMINATIONS 

(Section  4054  of  Senate  amendment) 

Present  law 

States  are  required  to  have  an  effective  program  of  medical 
review  of  the  care  of  Medicaid  patients  in  skilled  nursing  facilities, 
intermediate  care  facilities,  and  mental  hospitals.  The  reviews  are 
to  determine;  (1)  the  adequacy  of  the  services  available;  (2)  the  ne- 
cessity and  desirability  of  continued  institutionalization;  and  (3)  the 
feasibility  of  meeting  health  care  needs  through  alternative  institu- 
tional or  noninstitutional  services.  The  state  must  make  a  quarter- 
ly showing  satisfactory  to  the  Secretary  that  it  has  in  place  an  ef- 
fective program  of  medical  review.  The  Secretary  reviews  these 
showings  and  also  conducts  onsite  surveys  to  validate  the  State's 
quarterly  showings.  Penalties  apply  if  the  State  survey  fails  to 
review  each  Medicaid-eligible  patient. 

House  bill 

Repeals  current  requirement  for  medical  review  in  SNFs  and 
ICFs  [See  related  provisions  in  Nursing  Home  Comparison:  section 
4113  of  Energy  and  Commerce  and  section  9212  of  Ways  and  Means 
provisions  regarding  validation  surveys  (item  15(g));  and  section 
4111(f)  of  Energy  and  Commerce  Committee  provisions  regarding 
readmission  screening  and  annual  review  of  mentally  ill  and  men- 
tally retarded  residents  (item  7  (g)  and  (h)]. 

Senate  amendment 

Provides  that  the  Secretary  may,  in  such  cases  as  he  finds  appro- 
priate, conduct  an  independent  medical  review  of  the  care  of  pa- 
tients in  mental  facilities,  skilled  nursing  facilities,  or  intermediate 
care  facilities,  including  an  assessment  of  the  appropriateness  of 
the  State's  determination  of  level  of  care  requirements,  the  adequa- 
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cy  of  the  services  provided,  and  the  State's  efforts  in  communicat- 
ing deficiencies  to  the  facility  and  assuring  corrective  action.  If  the 
Secretary  finds  following  the  conduct  of  an  independent  medical 
review,  that  the  State  has  failed  to  perform  an  effective  medical 
review,  Federal  financial  participation  shall  not  be  available  for 
care  provided  by  the  facility  for  patients  for  whom  and  during  the 
period  for  which  the  review  was  found  to  be  ineffective.  Where  the 
Secretary's  review  is  based  on  sampling  procedures,  the  findings  of 
the  review  may  be  projected  to  all  parties  similarly  situated  in  the 
State. 

Requires  that  a  State's  program  of  medical  review  include  provi- 
sion, found  adequate  by  the  Secretary,  for  the  development  of  a 
corrective  action  plan  of  each  facility  with  deficiencies  and  a  de- 
scription of  the  steps  that  will  be  taken  by  the  State  to  assure  that 
the  facility  acts  expeditiously  to  implement  the  plan  and  correct 
the  deficiencies  addressed  in  the  plan.  Requires  that  the  corrective 
action  plan  address  both  deficiencies  in  services  provided  to  indi- 
vidual patients  and  deficiencies  of  the  facility  generally. 

Provides  that  failure  to  review  each  person's  care  in  a  mental 
hospital,  skilled  nursing  facility,  and  intermediate  care  facility 
would  not  require  the  Secretary  to  find  a  State's  program  of  medi- 
cal review  unsatisfactory,  so  long  as  the  number  of  patients  who 
were  not  reviewed  did  not  exceed  the  lesser  of  10  patients  or  2  per- 
cent of  all  Medicaid  patients  in  the  institution  (or  1  patient  in  the 
case  of  an  institution  with  50  or  fewer  Medicaid  patients.) 

Conference  agreement 

The  Conference  agreement  does  not  contain  the  provision  in  the 
Senate  Amendment.  See  Nursing  Home  provisions.  Follows  the 
House  bill. 

21.  OPTIONAL  MEDICAID  COVERAGE  OF  INDIVIDUALS  IN  CERTAIN  STATES 
RECEIVING  ONLY  OPTIONAL  STATE  SUPPLEMENTARY  PAYMENTS 

(Section  4056  of  Senate  Amendment) 

Present  law 

State  Medicaid  programs  may  cover  one  or  more  reasonable  cate- 
gories of  persons  receiving  State  supplementary  payments  (SSP) 
but  not  supplemental  security  income  (SSI)  payments,  provided 
they  would  be  eligible  for  SSI  except  for  income.  Optional  supple- 
mentary payments  must  be  available  on  a  statewide  basis,  though 
there  may  be  variations  in  the  income  standards  used  by  political 
subdivisions.  Regulations  require  that  in  computing  countable 
income  for  State-administered  payments,  the  State  must  use  SSI 
deductions  firom  income  or  raore  liberal  deductions. 

House  bill 

No  provision. 

Senate  amendment 

Permits  States  which  administer  eligibility  for  their  SSP-only  re- 
cipients to  determine  countable  income  based  on  deductions  estab- 
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lished  by  the  State  which  are  more  restrictive  than  the  SSI  stand- 
ards. 

Conference  agreement 

The  Conference  agreement  follows  the  Senate  amendment. 
Effective  date 

The  provision  is  effective  upon  enactment. 

22.  MEDICAID  WAIVER  FOR  HOSPICE  CARE  FOR  AIDS  PATIENTS 

(Section  4106  of  Senate  Amendment) 

Present  law 

A  hospice  contracting  with  Medicare  or  Medicaid  must  provide 
assurances  satisfactory  to  the  Secretary  that  total  days  of  inpatient 
care  provided  to  beneficiaries  will  be  no  more  than  20  percent  of 
the  total  days  during  which  the  beneficiaries'  election  to  receieve 
hospice  services  is  in  effect. 

House  hill 

No  provision. 

Senate  Amendment 

Provides,  for  Medicaid  services  only,  that  a  hospice  may  be  al- 
lowed to  exclude  days  of  inpatient  care  provided  to  individuals  with 
acquired  immunodeficiency  syndrome  from  the  days  counted  to- 
wards the  20  percent  inpatient  day  limit.  The  Secretary  is  required 
to  establish  procedures  for  making  this  allowance. 

Conference  agreement 

The  Conference  agreement  follows  the  Senate  Amendment. 
Effective  date 

The  provision  is  effective  upon  enactment. 

23.  DELAY  QUALITY  CONTROL  SANCTIONS  FOR  MEDICAID 

(Section  4107  of  Senate  Amendment) 

Present  law 

Both  AFDC  and  Medicaid  have  ongoing  quality  control  programs 
which  are  intended  to  reduce  erroneous  benefit  payments  below 
certain  target  levels.  States  whose  error  rates  fall  above  target  per- 
centages are  subject  to  fiscal  sanctions.  COBRA  provided  for  stu- 
dies of  quality  control  programs.  AFDC  fiscal  sanctions  were  sus- 
pended for  the  24  month  period  beginning  July  1,  1986. 

House  bill 

No  provision 

Senate  Amendment 

Prohibits  the  Secretary  from  imposing  quality  control  sanctions 
for  prior  Medicaid  July  1,  1988. 
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Conference  agreement 
The  Conference  agreement  follows  the  Senate  Amendment. 

Effective  date 
The  provision  is  effective  upon  enactment. 

24.  TECHNICAL  AMENDMENTS  RELATING  TO  NEW  JERSEY  RESPITE  CARE 

PILOT  PROJECT 

(Section  4108  of  Senate  amendment) 

Present  law 

Medicaid  does  not  currently  cover  respite  care  services  except 
where  provided  under  a  home  and  community-based  waiver  ap- 
proved by  the  Secretary  under  Section  1915(c).  However,  Section 
9414  of  the  Omnibus  Budget  Reconciliation  Act  of  1986  (P.L.  99- 
509,  OBRA)  established  a  respite  care  pilot  project  under  the  Med- 
icaid program  in  New  Jersey.  HCFA  has  interpreted  Section  9414 
to  require  a  formal  Waiver.  To  implement  the  pilot  project,  certain 
technical  corrections  to  OBRA  are  considered  necessary. 

House  bill 

No  provision. 

Senate  amendment 

(a)  Conditions  of  agreement. — Amends  Section  9414(b)  of  OBRA 
by  adding  language  providing  that  the  State  may  submit  a  detailed 
proposal  describing  the  project  (instead  of  a  formal  waiver  request) 
and  that  the  State  is  required  to  use  a  post-eligibility  cost-sharing 
formula  based  on  the  available  income  of  participants  with  income 
in  excess  of  the  nonfarm  income  official  poverty  line  (as  defined  by 
the  Office  of  Management  and  Budget  and  revised  annually.) 

(b)  Definitions. — Amends  Section  9414(a)  of  OBRA  to  redefine  eli- 
gible individuals  for  the  pilot  project  as  those  elderly  and  disable 
persons:  (1)  whose  income  does  not  exceed  300%  of  the  SSI  stand- 
ard (or,  in  the  case  of  a  couple  dependent  on  a  caregiver,  whose 
conibined  incomes  do  not  exceed  this  amount);  and  (2)  who,  at  State 
option  meet  a  State-established  resource  standard.  Also  provides  a 
definition  of  "respite  care  services." 

(c)  Provisions  subject  to  waiver. — Allows  the  Secretary  to  require 
the  current  low  requirements  relating  to  single  standard  for 
income  and  resource  eligibility. 

Conference  agreement 

(a)  Conditions  of  agreement. — The  Conference  Agreement  follows 
the  Senate  Amendment. 

(b)  Definitions. — The  Conference  Agreement  follows  the  Senate 
Amendment  with  an  amendment  establishing  a  self-declaratory  re- 
source limit  of  $40,000. 

(c)  Provisions  Subject  Waiver. 

Effective  date 

Provisions  (a)  through  (c)  are  effective  upon  enactment. 
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25.  CONTINUES  EUGIBILITY  AND  RESTRICTION  ON  DISENROLLMENT 
WITHOUT  CAUSE  FOR  METROPOUTAN  HEALTH  PLAN  HMO 

(Section  4109  of  the  Senate  amendment) 

Present  law 

For  Federally  qualified  HMOs  and  specified  other  organizations 
with  prepaid  contracts,  a  State  may:  (a)  Continue  payments  to  the 
organization  for  up  to  6  months  after  the  date  of  enrollment  on 
behalf  of  a  beneficiary  who  loses  eligibility  for  Medicaid  benefits; 
and  (b)  restrict  a  beneficiary's  right  to  disenroll  from  the  organiza- 
tion without  cause  for  up  to  6  months. 

House  bill 

No  provision. 

Senate  amendment 

Provides  that,  for  the  purposes  of  the  payment  continuation  and 
disenrollment  restrictions.  Metropolitan  Health  Plan,  operated  by 
the  New  York  City  public  hospitals,  shall  be  treated  in  the  same 
manner  as  a  Federally  qualified  HMO. 

Conference  agreement 

The  Conference  agreement  follows  the  Senate  Amendment  with 
an  amendment  regarding  the  authority  to  grant  waivers  under  Sec- 
tion 1915(b)  and  conforming  HMO  sanctions. 

Effective  date 
The  provision  is  effective  upon  enactment. 

26.  RURAL  IMPACT  REGULATORY  ANALYSIS 

(Section  4001(c)  of  Senate  amendment) 

Present  law 

There  is  currently  no  requirement  that  the  Secretary  include,  in 
a  proposed  final  rule,  an  analysis  of  the  regulation's  impact  on 
rural  areas: 

House  bill 

No  provision.  See  Item  7(j),  Part  A  for  summary  of  Medicare  pro- 
vision. 

Senate  amendment 

Requires  the  Secretary — whenever  he  or  she  publishes  a  general 
notice  of  proposed  rulemaking  for  any  rule  or  regulation  proposed 
under  Medicare,  Medicaid,  or  the  peer  review  organization  pro- 
gram, that  may  have  a  significant  impact  on  a  substantial  number 
of  small  rural  hospitals — to  prepare  and  make  available  for  public 
comment  an  initial  regulatory  impact  analysis. 

Requires  that  analysis  to  describe  the  impact  of  the  proposed 
rule  or  regulation  on  such  hospitals  and  requires  that,  with  respect 
to  small  rural  hospitals,  the  matters  required  under  Section  603  of 
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Title  V,  United  States  Code,  be  set  forth  with  respect  to  small  enti- 
ties. 

Requires  the  initial  regulatory  impact  analysis  (or  a  summary)  to 
be  published  in  the  Federal  Register  at  the  time  of  the  publication 
of  general  notice  of  proposed  rulemaking  for  the  rule  or  regulation. 

Requires  the  Secretary — whenever  he  or  she  promulgates  a  final 
version  of  a  rule  or  regulation  for  which  an  initial  regulatory 
impact  analysis  is  required  by  the  above — to  prepare  a  final  regula- 
tory impact  analysis  with  respect  to  the  final  version  of  the  rule  or 
regulation. 

Requires  that  analysis  to  describe  the  impact  of  the  proposed 
rule  or  regulation  on  such  hospitals  and  requires  that  with  respect 
to  rural  hospitals  the  matters  required  under  Section  603  of  Title 
V,  United  States  Code,  be  set  forth  with  respect  to  small  entities. 

Requires  the  Secretary  to  to  make  copies  of  the  final  regulatory 
impact  analysis  available  to  the  public  and  to  publish,  in  the  Feder- 
al Register  at  the  time  of  publication  of  the  final  version  of  the 
rule  or  regulation,  a  statement  describing  how  a  member  of  the 
public  may  obtain  a  copy  of  such  analysis. 

Requires  that  if  a  regulatory  flexibility  analysis  is  required  by 
Chapter  6  of  Title  V,  United  States  Code,  for  a  rule  or  regulation  to 
which  this  subsection  applies,  then  such  analysis  shall  specifically 
address  the  impact  of  the  rule  or  regulation  on  small  rural  hospi- 
tals. 

Conference  agreement 

The  Conference  agreement  follows  the  Senate  Amendment  with 
an  amendment  limiting  the  application  of  the  provision  to  regula^ 
tions  directly  affecting  operations  of  small  rural  hospitals. 

Effective  date 

The  provision  applies  to  regulations  proposed  more  than  30  days 
after  the  date  of  enactment  of  this  Act. 

27.  COLLECTION  OF  PAST  DUE  AMOUNTS  OWED  BY  PHYSICIANS  WHO 
BREACHED  CONTRACTS  UNDER  THE  NATIONAL  HEALTH  SERVICE  CORPS 
SCHOLARSHIP  PROGRAM 

(Section  402 l(i)  of  Senate  Amendment) 

Present  law 

The  National  Health  Service  Corps  provides  scholarship  funds 
for  health  professions  training  in  exchange  for  a  promise  to  serve 
in  a  health  manpower  shortage  area  for  a  specified  period  of  time 
(one  year  of  service  for  each  year  of  scholarship  assistance  re- 
ceived). If  the  physician  breaches  this  eigreement,  the  scholarship, 
plus  a  penalty,  must  be  repaid. 

House  hill 

No  provision. 

Senate  amendment 

(a)  Agreements. — (i)  Adds  a  new  Section  1891  to  the  Social  Securi- 
ty Act  entitled:  "Offset  of  Payments  to  Physicians  to  Collect  Past- 
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Due  Obligations  Arising  From  Breach  of  Scholarship  Obligations." 
The  Section  requires  the  Secretary  to  enter  into  an  agreement  with 
any  physician  who,  by  reason,  of  a  breach  of  contract  with  the  Na- 
tional Health  Service  Corps  Scholarship  Program,  owes  a  past  due 
obligation  to  the  United  States, 
(ii)  Requires  the  agreement  to  provide  that: 

(A)  Deductions  are  to  be  made  from  amounts  otherwise  pay- 
able to  the  physician  under  Medicare  and  Medicaid,  in  accord- 
ance with  a  schedule  agreed  to  by  the  Secretary  and  the  physi- 
cian, until  the  past-due  obligation  (and  accrued  interest)  have 
been  repaid; 

(B)  Payment  under  Medicare  to  these  physicians  can  only  be 
made  on  an  assignment  related  basis;  and 

(C)  If  the  physician  does  not  provide  a  sufficient  quantity  of 
Medicare  and  Medicaid  services  to  maintain  the  collection  ac- 
cording to  the  agreement  formula  and  schedule,  or  if  the  physi- 
cian refuses  to  enter  into  an  agreement  or  breaches  any  provi- 
sion of  the  agreement,  the  Secretary  must  immediately  inform 
the  Attorney  Greneral.  The  Attorney  Greneral  is  required  to  im- 
mediately commence  an  action  to  recover  the  full  amount  of 
the  past  due  obligation.  The  Secretary  is  required  to  bar  the 
physician  from  Medicare  and  Medicaid  until  the  entire  past- 
due  obligation  has  been  repaid. 

(D)  Prohibits  the  Secretary  from  barring  a  physician  from 
Medicare  and  Medicaid  if  the  physician  is  a  sole  community 
physician  or  sole  source  of  essential  specialized  services  in  the 
community. 

(b)  Past  Due  Obligation.— Specifies  that  a  past-due  obligation  is 
any  amount:  (1)  owed  by  a  physician  to  the  United  States  by  reason 
of  a  breach  of  a  National  Health  Service  Corps  scholarship  con- 
tract, and  (2)  which  has  not  been  paid  by  the  deadline  established 
by  the  Secretary  and  has  not  been  cancelled,  waived,  or  suspended 
by  the  Secretary. 

(c)  Collection  Not  Exclusive. — Specifies  that  the  new  Section  1891 
does  not  preclude  the  United  States  from  appljdng  other  provisions 
of  law  otherwise  applicable  to  obligations  owed  to  the  United 
States. 

(d)  Collection  From  Providers  and  Health  Maintenance  Organiza- 
tions.— (i)  Requires  the  Secretary  to  deduct  pa^t  due  obligations 
from  pajrments  to  a  provider,  health  maintenance  organization 
(HMO)  or  competitive  medical  plan  (CMP)  in  the  case  of  a  physi- 
cian who  owes  a  past-due  obligation  and  is  an  employee  of  a  provid- 
er (which  has  an  agreement  with  Medicare)  or  of  an  HMO  or  CMP 
(with  a  contract  with  Medicare). 

(ii)  Specifies  that  the  deduction  cannot  be  made  until  6  months 
after  the  Secretary  notifies  the  provider,  HMO  or  CMP  of  the 
amount  to  be  deducted  and  the  physicians  to  whom  the  deductions 
are  attributable. 

(iii)  Specifies  that  such  deduction  relieves  the  physician  of  the  ob- 
ligation (to  the  extent  of  the  amount  collected)  to  the  United 
States.  The  provider,  HMO  or  CMP  has  a  right  of  action  to  collect 
from  the  physician  the  deducted  amount  (including  accumulated 
interest). 
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(iv)  Specifies  that  no  deduction  shall  be  made  if,  within  6  months 
of  the  notice,  the  physician  pays  the  past-due  obligation  or  is  no 
longer  an  employee  of  the  provider,  HMO  or  CMP. 

(v)  Requires  the  Secretary  to  apply  these  requirements  in  the 
case  of  a  physician  who  is  a  member  of  a  group  practice  if  the 
group  practice  submits  bills  as  a  group. 

(e)  Notification  to  and  Agreement  With  the  State  Medicaid  Agen- 
cies.—Requires  the  Secretary  to  notify  each  Medicaid  agency  of  a 
physician  who  owes  a  past-due  obligation.  If  the  physician  receives 
(or  is  employed  by  any  entity  which  receives)  Medicaid  payments, 
the  Secretary  is  required  to  enter  into  an  agreement  with  each 
State  under  which  the  amounts  otherwise  payable  will  be  deducted 
as  provided  under  (a)  or  (d)  above.  Deductions  are  to  be  made  only 
from  the  Federal  share  of  Medicaid  payments.  Amounts  paid  to  the 
State  are  to  be  reduced  accordingly. 

(f)  Transfer  From  Trust  Funds. — Specifies  that  deducted  amounts 
are  to  be  transferred  from  the  appropriate  trust  fund  to  the  gener- 
al fund  of  the  Treasury  and  credited  as  payment  of  the  named  phy- 
sician's past  due  obligation. 

(g)  Medicaid  Amendment. — Requires  States  to  make  deductions 
as  specified  by  the  Secretary  under  (e)  above.  Deductions  are  to  be 
made  from  the  Federal  share  of  Medicaid  pajanents  credited  as 
pajonent  of  the  named  physician  past-due  obligation. 

Qi)  PHS  Act  Amendment. — Amends  the  PHS  Act  to  provide  for 
collection  of  past-due  National  Health  Service  Corps  scholarship 
obligations  through  Medicare  and  Medicaid  pajanents. 

Conference  agreement 

The  Conference  Agreement  does  not  include  the  portions  of  the 
Senate  Amendment  relating  to  Medicaid. 

28.  EXTENSION  OF  ARIZONA  HEALTH  CARE  DEMONSTRATION  PROJECT 

(Section  4122  of  the  Senate  amendment) 

Present  law 

The  Arizona  Health  Care  Cost  Containment  System  (AHCCCS) 
receives  Federal  matching,  under  the  Section  1115  demonstration 
authority,  for  care  it  provides  to  categorically  needy  individuals 
who  would  be  eligible  for  Medicaid  in  another  State.  This  demon- 
stration authority  expires  September  30,  1988. 

House  bill 

No  provision. 

Senate  amendment 

Specifies  that  notwithstanding  limitations  included  in  Section 
1115  of  the  Social  Secuity  Act,  the  Secretary  upon  application  shall 
renew  until  September  30,  1989,  approval  of  the  AHCCCS  demon- 
stration project  including  all  waivers  granted  by  the  Secretary 
under  such  Section  1115  as  of  September  30,  1987.  The  Secretary's 
renewed  approval  is  on  the  same  terms  and  conditions  that  existed 
between  the  applicant  and  the  Secretary  on  September  30,  1987. 
The  renewed  approval  remains  in  effect  through  September  30, 
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1989,  unless  the  Secretary  finds  that  the  applicant  no  longer  com- 
plies with  such  terms  and  conditions.  Nothing  in  this  provision  is 
to  be  construed  as  preventing  the  applicant  from  seeking  approval, 
in  due  course,  from  the  Secretary  for  additional  Section  1115  waiv- 
ers for  coverage  of  additional  optional  groups  and  for  coverage  for 
long-term  care  and  other  services  which  were  not  covered  as  of 
September  30,  1987. 

Conference  agreement 

The  Conference  agreement  follows  the  Senate  Amendment  with 
an  amendment:  providing  that  the  extension  is  not  to  be  construed 
as  requiring  or  prohibiting  the  Secretary  from  granting  further 
waivers  regarding  optional  coverage  groups  or  long-term  care  serv- 
ices. 

Effective  date 
The  provision  is  effective  upon  enactment. 

29.  CERTIFICATION  AND  RECERTIFICATION  OF  THE  NEED  FOR  CERTAIN 

SERVICES 

(Section  4131  of  the  Senate  amendment) 

Present  law 

(a)  Certification  and  Recertification  for  Certain  Services. — Pay- 
ment for  skilled  nursing  facility  (SNF)  services  and  intermediate 
care  facility  (ICF)  services  can  only  be  made  if  a  physician,  or  a 
physicians  assistant  or  nurse  practitioner  working  under  the  super- 
vision of  a  physician,  certifies  and  periodically  recertifies  that  an 
individual  requires  services  in  an  SNF  or  ICF.  Such  services  also 
must  be  furnished  according  to  a  plan  established  and  periodically 
reviewed  by  a  physician. 

(b)  Coverage  of  Certain  Items  and  Services  Provided  by  a  Nurse 
Practitioner  or  Clinical  Nurse  Specialist. — No  provision. 

House  bill 

(a)  Certification  and  Recertification  for  Certain  Services. — No  pro- 
vision. 

(b)  Coverage  of  Certain  Items  and  Services  Provided  by  a  Nurse 
Practitioner  or  Clinical  Nurse  Specialist. — No  provision. 

Senate  amendment 

(a)  Certification  and  Recertification  for  Certain  Services. — Pro- 
vides that  the  certification  and  recertification  of  the  need  for  care 
in  an  SNF  or  ICF  may  be  done  by  a  physician,  or  by  a  nurse  practi- 
tioner or  clinical  nurse  specialist  who  is  not  an  employee  of  the  fa- 
cility but  is  working  in  collaboration  with  a  physician.  Also  pro- 
vides that  the  plan  for  SNF  and  ICF  services  must  be  established 
and  periodically  reviewed  by  a  physician,  or  by  a  nurse  practitioner 
or  clinical  nurse  specialist  who  is  not  an  employee  of  the  facility 
but  is  working  in  collaboration  with  a  physician. 

(b)  Coverage  of  Certain  Items  and  Services  Provided  by  a  Nurse 
Practitioner  or  Clinical  Nurse  Specialist. — Provides  for  coverage  of 
services  provided  in  an  SNF  or  ICF  by  nurse  practitioners  and  clin- 
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in  constructing  its  budget  baseline  for  the  purposes  of  that  Act,  the 
Congressional  Budget  Office  and  the  Office  of  Management  and 
Budget  shall  assume  that  the  Federal  Housing  Administration 
mortgage  insurance  program  is  a  permanent,  ongoing  program. 
This  clarifies  the  law  to  conform  with  existing  Congressional 
Budget  Office  and  Office  of  Management  and  Budget  practice. 

TITLE  IX— INCOME  SECURITY  AND  RELATED  PROGRAMS 

A.— OASDI  Provisions 

EXTEND  FICA  TAX  TO  INACTIVE  DUTY  RESERVISTS 

(Section  9001  of  the  House  Bill  Section  4588  of  the  Senate 
Amendment) 

Present  law 

Wages  paid  for  certain  military  training  for  the  reserves  are  not 
subject  to  FICA  tax. 

House  hill 

FICA  taxes  would  be  extended  to  inactive  duty  training  (general- 
ly weekend  training). 

Effective  date. — The  provision  would  apply  with  respect  to  serv- 
ices performed  after  December  31,  1987. 

Senate  amendment 

Similar  provision,  except  that  the  Senate  amendment  does  not 
extend  to  inactive  duty  training  the  additional,  general-revenue-fi- 
nanced social  security  wage  credits  which  are  provided  for  wages 
earned  in  active  duty. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  with  the  addi- 
tion of  the  Senate  amendment  concerning  additional  military  wage 
credits. 

The  provision  would  be  effective  with  respect  to  *  *  *  after  De- 
cember 31,  1987. 

2.  EXTEND  FICA  TAX  TO  WAGES  OF  CERTAIN  AGRICULTURAL  EMPLOYEES 

(Section  9002  of  the  House  Bill;  Section  4587  of  the  Senate 
Amendment) 

Present  law 

Cash  wages  paid  by  an  employer  to  an  employee  for  agricultural 
labor  in  any  calendar  year  are  subject  to  FICA  tax  only  if  (1)  the 
employee  received  cash  remuneration  of  at  least  $150,  or  (2)  the 
employee  performed  20  or  more  days  of  agricultural  labor  for  that 
employer. 

House  hill 

Provides  that  the  20-day  test  would  be  eliminated  and  that  any 
remuneration  for  agricultural  labor  paid  by  an  employer  to  an  em- 
ployee would  constitute  wages  if  the  employer  pays  more  than 
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$2500  to  all  employees  for  such  labor  during  the  taxable  year.  How- 
ever, the  $150  annual  cash  pay  test  would  continue  to  be  applied  if 
the  $2500  annual  pa3Toll  test  is  not  met. 

Effective  date — This  provision  would  apply  to  remuneration  paid 
for  agricultural  labor  after  December  31,  1987. 

Senate  amendment 

Identical  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

3.  FICA  TAX  APPUCATION  TO  EMPLOYER  COST  OF  GROUP  TERM  UFE 

INSURANCE 

(Section  9003  of  the  House  Bill;  Section  4590  of  the  Senate 
Amendment) 

Present  law 

The  cost  of  group  term  insurance  provided  by  an  employer  to  an 
employee  is  excluded  from  wages  for  FICA  purposes.  For  income 
tax  purposes,  the  cost  of  employer-provided  group  term  life  insur- 
ance is  includible  in  an  employee's  gross  income  to  the  extent  that 
the  coverage  exceeds  $50,000.  Additionally  the  total  amount  of  em- 
ployer-provided group  term  life  insurance  is  included  in  an  employ- 
ee's gross  income  if  the  coverage  is  provided  on  a  discriminatory 
basis. 

House  bill 

The  cost  of  employer-provided  group  term  life  insurance  is  in- 
cluded in  wages  for  FICA  tax  purposes  if  such  insurance  was  in- 
cludible for  gross  income  tax  purposes. 

Effective  date. — This  provision  applies  to  group  term  life  insur- 
ance coverage  in  effect  after  December  31,  1987. 

Senate  amendment 

Similar  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

4.  COVERAGE  OF  SERVICES  PERFORMED  BY  ONE  SPOUSE  IN  THE  EMPLOY 

OF  ANOTHER 

(Section  9004  of  the  House  Bill;  Section  4591  of  the  Senate 
Amendment) 

Present  law 

Covered  employment  for  FICA  tax  purposes  does  not  currently 
include  wages  paid  to  a  spouse  in  the  employ  of  his  or  her  spouse. 

House  bill 

FICA  tax  is  extended  to  wages  paid  for  services  performed  by  an 
individual  in  the  employ  of  his  or  her  spouse's  trade  or  business. 
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Effective  date. — The  provision  applies  with  respect  to  services 
performed  after  December  31,  1987. 

Senate  amendment 

Similar  provision. 

Conference  agreement 

The  conference  follows  the  House  bill,  except  the  provision  would 
be  effective  with  respect  to  remuneration  paid  after  December  31, 
1987. 

5.  COVERAGE  OF  SERVICES  PERFORMED  BY  AN  INDIVIDUAL  IN  THE 
EMPLOY  OF  A  PARENT 

(Section  9005  of  the  House  Bill  Section  4592  of  the  Senate 
Amendment) 

Present  law 

Wages  paid  for  service  performed  by  a  child  under  the  age  of  21 
in  the  employ  of  his  or  her  father  or  mother  are  not  subject  to 
FICA  tax. 

House  hill 

FICA  tax  is  extended  to  services  performed  by  individuals  be- 
tween the  ages  of  18  and  21  who  are  employed  in  their  parent's 
trade  or  business. 

Effective  date. — The  provision  applies  with  respect  to  services 
performed  after  December  31,  1987. 

Senate  amendment 

Similar  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  except  the  pro- 
vision would  be  effective  with  respect  to  remuneration  paid  after 
December  31,  1987. 

6.  EXPAND  EMPLOYER  SHARE  OF  FICA  TAX  TO  INCLUDE  ALL  CASH  TIPS 

(Section  9012  of  the  House  Bill)  (Section  4587  of  the  Senate  Amend- 
ment) 

Present  Law 

Special  rules  apply  for  purposes  of  calculating  FICA  taxes  pay- 
able by  employees  and  employers  with  respect  to  tips.  For  purposes 
of  the  employee  FICA  tax,  tips  received  by  employees  are  consid- 
ered remuneration  for  services  and  are  subject  to  the  tax.  The  full 
amount  of  tips  received  by  an  employee  is  not,  however,  usually 
subject  to  the  FICA  tax  imposed  on  the  employer.  Instead  the  em- 
ployee is  deemed  to  receive  wages  for  purposes  of  the  employer's 
share  of  FICA  taxes  only  to  the  extent  the  Federal  minimum  wage 
exceeds  the  actual  wage  rate  paid  by  the  employer.  Any  tips  re- 
ceived in  excess  of  the  difference  between  the  minimum  wage  and 
the  wages  paid  are  not  subject  to  the  employer's  portion  of  the  tax. 
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House  hill 

For  purposes  of  the  employer's  share  of  FICA  taxes,  all  cash  tips 
would  be  included  within  the  definition  of  wages.  Thus  employers 
must  pay  FICA  taxes  on  the  total  amount  of  wages  and  cash  tips 
up  to  the  Social  Security  wage  base. 

Effective  date. — The  provision  would  apply  to  tips  received  and 
wages  paid  on  or  after  January  1,  1988. 

Senate  amendment 

Identical  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

7.  APPUCABIUTY  OF  GOVERNMENT  PENSION  OFFSET  TO  CERTAIN 
FEDERAL  EMPLOYEES 

(Section  9006  of  the  House  bill) 

Present  Law 

Social  security  benefits  payable  to  spouses  of  retired,  disabled,  or 
deceased  workers  are  generally  reduced  to  take  account  of  any 
public  pension  the  spouse  receives  as  a  result  of  work  in  a  govern- 
ment job  not  covered  by  social  security.  The  amount  of  the  reduc- 
tion is  equal  to  two-thirds  of  the  government  pension.  The  offset 
does  not  apply  to  workers  whose  government  job  is  covered  by 
social  security  on  the  last  day  of  the  person's  emplojmient. 

Grenerally,  Federal  workers  hired  before  1984  are  part  of  the 
Civil  Service  Retirement  System  (CSRS)  and  are  not  covered  by 
social  security.  Federal  workers  hired  after  1983  are  covered  by  the 
Federal  Employees'  Retirement  System  Act  of  1986  (FERS),  which 
includes  coverage  by  social  security.  The  FERS  law  provides  that 
employees  covered  by  the  CSRS  will  be  given  the  opportunity  from 
July  1,  1987  to  December  31,  1987  to  make  a  one-time  election  to 
join  FERS  (and  thereby  obtain  social  security  coverage).  Thus,  a 
CSRS  employee  who  switches  to  FERS  during  this  period  immedi- 
ately becomes  exempt  from  the  government  pension  offset. 

House  bill 

Federal  employees  who  switch  from  CSRS  to  FERS  during  the 
July  1-December  31,  1987  election  period  are  exempt  from  the  gov- 
ernment pension  offset  only  if  they  have  5  or  more  years  of  Federal 
employment  covered  by  social  security  after  June  30,  1987.  Certain 
legislative  branch  employees  mandatorily  covered  by  social  security 
by  the  1983  Social  Security  Amendments  are  exempt  only  if  they 
have  5  or  more  years  of  Federal  employment  covered  by  social  se- 
curity after  December  31,  1983. 

A  transition  rule  is  provided  for  those  nearing  retirement. 

Effective  date. — Applies  with  respect  to  benefits  for  months  after 
June  1987,  except  for  benefits  to  certain  legislative  employees  man- 
datorily covered  by  social  security  by  the  1983  Social  Security 
Amendments  who  applied  for  spousal  benefits  before  July  1,  1987. 
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Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  modifica- 
tion making  the  5  year  requirement  effective  prospectively;  that  is, 
it  would  be  effective  with  respect  to  employees  who  elect  to  become 
covered  under  FERS  during  any  election  period  which  may  occur 
on  or  after  January  1,  1988.  The  provision  also  applies  to  certain 
legislative  branch  employees  who  first  become  covered  under  FERS 
on  or  after  January  1,  1988.  The  provision  would  be  effective  with 
respect  to  social  security  benefits  for  months  after  December  1987 
except  for  benefits  to  certain  legislative  employees  who  applied  for 
special  benefits  before  January  1,  1988. 

8.  EXEMPTION  FROM  REDUCTION  IN  "WINDFALL"  BENEFIT 

(Section  9007  of  the  House  Bill) 

Present  Law 

Under  the  so-called  "windfall"  benefit  provision  of  the  Social  Se- 
curity Amendments  of  1983,  social  security  benefits  are  generally 
reduced  for  workers  who  also  have  pensions  from  work  that  was 
not  covered  by  social  security  (e.g.,  work  under  the  Federal  Civil 
Service  Retirement  System).  Under  the  regular,  weighted  benefit 
formula,  benefits  are  determined  by  appl3dng  a  percentage  to  aver- 
age indexed  monthly  earnings.  In  1987,  benefits  equal  90  percent  of 
the  first  $310  of  average  indexed  monthly  earnings,  32  percent  of 
earnings  from  $310  to  $1866,  and  15  percent  of  earnings  above 
$1866.  The  formula  applicable  to  those  with  pensions  from  nonco- 
vered  employment  substitutes  40  percent  for  the  90  percent  factor 
in  the  first  bracket.  (The  second  and  third  factors  remain  the 
same.)  The  resulting  reduction  in  the  worker's  social  security  bene- 
fit is  limited  to  one-half  the  amount  of  the  noncovered  pension.  The 
new  law  is  being  phased  in  over  a  5-year  period  beginning  with 
those  first  eligible  for  social  security  benefits  and  noncovered  pen- 
sions in  1986. 

Workers  who  have  30  years  or  more  of  social  security  coverage 
are  fully  exempt  from  this  treatment.  For  workers  who  have  26-29 
years  of  coverage,  the  percentage  in  the  first  bracket  in  the  formu- 
la increases  by  10  percentage  points  for  each  year  over  25,  as  illus- 
trated below: 

Years  of  social  security  coverage: 


First  factor  in  formula  Percent 

25  or  less   40 

26   50 

27   60 

28   70 

29   80 

30  or  more   90 


House  bill 

The  years  of  social  security  coverage  required  in  order  for  an  in- 
dividual to  be  exempt  from  the  alternate  benefit  formula  is  lowered 
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from  30  to  25  years.  Similarly,  the  years  of  coverage  at  which  the 
formula  gradually  takes  effect  are  scaled  back,  as  illustrated  below: 
Years  of  social  security  coverage: 


First  factor  in  formula  (Percent) 

20  or  less   40 

21   50 

22   60 

23   70 

24   80 

25  or  more   90 


Effective  date. — This  provision  is  effective  for  benefits  payable 
for  months  after  December  1987. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

9.  MODIFICATION  OF  AGREEMENT  WITH  IOWA  TO  PROVIDE  COVERAGE 
FOR  CERTAIN  POUCEMEN  AND  FIREMEN 

(Section  9008  of  the  House  bill) 

Present  Law 

Social  security  coverage  for  employees  of  State  and  local  govern- 
ments is  optional.  States  elect  coverage  for  themselves  and  their 
political  subdivisions  through  agreements  with  the  Secretary  of 
Health  and  Human  Services. 

In  1986,  the  Iowa  State  Supreme  Court  held  that  the  agreement 
between  Iowa  and  the  Secretary  did  not  include  certain  police  and 
firefighter  positions.  This  decision  effectively  took  away  their  cov- 
erage though  they  had  paid  FICA  tax  on  their  wages  for  many 
years. 

House  Bill 

Allows  the  State  of  Iowa  until  1989  to  modify  retroactively  its 
agreement  with  the  Secretary  of  Health  and  Human  Services  to 
provide  coverage  for  certain  police  and  firefighter  positions. 

Effective  date. — Upon  enactment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

10.  INTERIM  DISABILITY  BENEFITS  IN  CASES  OF  DELAYED  FINAL 

DECISIONS 

(Section  9009  of  the  House  bill) 

Present  law 

If,  upon  appeal,  an  individual  receives  an  unfavorable  determina- 
tion from  an  Administrative  Law  Judge  (AU)  at  the  hearing  stage, 
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he  or  she  may  appeal  to  ALJ's  decision  to  the  Social  Security  Ad- 
ministration's Appeals  Council.  If  the  individual  receives  a  favor- 
able determination  from  an  ALJ,  the  Appeals  Council  may  review 
the  determination  on  its  "own  motion."  Interim  disability  benefits 
are  not  paid  while  a  case  is  under  review  by  the  Appeals  Council. 

House  hill 

In  any  disability  case  under  Title  II  or  Title  XVI  of  the  Social 
Security  Act  in  which  an  ALJ  has  made  a  decision  favorable  to  the 
individual  and  the  Appeals  Council  has  not  rendered  a  final  deci- 
sion within  110  days,  interim  benefits  must  be  provided  to  the  indi- 
vidual. (Delays  in  excess  of  20  days  caused  by  or  on  behalf  of  the 
claimant  do  not  count  in  determining  the  110  day  period.)  These 
benefits  will  commence  with  the  month  before  the  month  in  which 
the  110  day  period  expired  and  may  not  be  considered  overpay- 
ments if  eligibility  is  subsequently  denied,  unless  the  benefits  were 
fraudulently  obtained. 

Effective  date— The  provision  is  effective  with  respect  to  favor- 
able ALJ  determinations  made  180  days  or  more  after  enactment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

11.  CONTINUATION  OF  DISABIUTY  BENEFITS  DURING  APPEAL 

(Section  9010  of  the  House  bill) 

Present  law 

A  disability  insurance  beneficiary  who  is  determined  to  be  no 
longer  disabled  can  appeal  the  determination  sequentially  through 
three  appellate  levels  within  the  Social  Security  Administration:  a 
reconsideration  usually  conducted  by  the  State  Disability  Determi- 
nation Service  that  rendered  the  initial  unfavorable  determination; 
a  hearing  before  an  SSA  administrative  law  judge;  and  a  review  by 
a  member  of  SSA's  Appeals  Council. 

The  beneficiary  has  the  option  to  have  his  or  her  benefits  contin- 
ued through  the  hearing  stage  of  appeal.  If  the  earlier  unfavorable 
determinations  are  upheld  by  the  ALJ,  the  benefits  paid  during  the 
period  of  appeal  are  considered  overpayments  and  are  subject  to  re- 
covery by  the  agency.  (If  an  appeal  is  made  in  good  faith,  benefit 
repa)Tnent  may  be  waived.)  Medicare  elibigility  is  also  continued, 
but  Medicare  benefits  are  not  subject  to  recovery. 

This  option  was  originally  enacted  in  1983  and  has  been  ex- 
tended twice.  The  latest  extension,  provided  in  Public  Law  98-460, 
the  Social  Security  Disability  Reform  Act  of  1984,  authorizes  the 
payment  of  interim  benefits  to  persons  in  the  process  of  appealing 
termination  decisions  made  before  January  1,  1988.  Such  payments 
may  continue  through  June  30,  1988  (i.e.,  through  the  July  1988 
check). 
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House  bill 

The  period  in  which  benefits  can  be  paid  and  Medicare  eligibility 
continued  while  an  appeal  is  in  progress  is  extended  for  1  year. 
Benefits  may  be  paid  while  an  appeal  is  in  progress  with  respect  to 
unfavorable  determinations  made  on  or  before  December  31,  1988 
and  may  be  continued  through  June  1989  (i.e.,  through  the  July 
1989  check). 

Effective  date. — Upon  enactment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

12.  EXTENSION  OF  DISABILITY  REENTTTLEMENT  PERIOD 

(Section  9011  of  the  House  bill) 

Present  Law 

A  disability  insurance  beneficiary  can  attempt  to  return  to  work 
under  a  so-called  trial  work  period  that  can  be  up  to  9  months  long, 
provided  his  or  her  medical  condition  has  not  improved  to  the 
extent  that  he  or  she  would  no  longer  meet  the  definition  of  dis- 
ability. Benefits  are  continued  during  this  period.  If  in  the  10th 
month,  earnings  constitute  "substantial  gainful  activity"  (currently 
earnings  of  $300  or  more  per  month),  cash  benefits  will  be  termi- 
nated two  months  later.  In  addition,  a  beneficiary  who  completes  9 
months  of  trial  work  and  continues  to  have  a  disabling  impairment 
can  have  his  or  her  benefits  re-instated  amy  time  during  the  next 
15  months  (the  reentitlement  period)  if  the  attempt  at  work  fails 
(i.e.,  his  or  her  earnings  fall  below  $300)  without  the  need  for  a  new 
application  guid  disability  determination.  Medicare  eligibility  con- 
tinues for  two  years  beyond  the  15-month  reentitlement  period. 

House  bill 

The  period  in  which  DI  benefits  can  be  reinstated  is  lengthened 
by  45  months,  i.e.,  from  15  months  to  60  months.  As  under  current 
law,  Medicare  eligibility  continues  for  two  years  beyond  the  60- 
month  reentitlement  period. 

Effective  date. — The  provision  is  effective  January  1,  1988,  and 
applies  to  individuals  who  are  entitled  to  disability  benefits  after 
December  1987  and  individuals  who  are  within  the  15-month  reen- 
titlement period. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  Senate  recedes  to  the  House,  with  an  amendment  increasing 
the  reentitlement  period  to  36,  rather  than  60,  months.  Medicare 
eligibility  would  continue  for  the  39  month  period  provided  by  cur- 
rent law  (that  is,  two  years  past  the  previous  15  month  reentitle- 
ment period). 
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13.  FEES  FOR  REPRESENTATION  OF  CLAIMANTS  IN  ADMINISTRATIVE 

PROCEEDINGS 

(Section  9021  of  the  House  bill) 

Present  law 

Attorneys  often  represent  claimants  who  appeal  decisions  by 
SSA.  Appealed  decisions  usually  concern  disability  benefits.  There 
are  several  layers  of  administrative  appeal  available  before  judicial 
review.  At  the  Administrative  Law  Judge  (AU)  level,  about  65  per- 
cent of  the  claimants  are  represented  by  attorneys. 

The  amount  of  the  fee  that  an  attorney  or  other  person  may 
charge  a  claimant  for  services  performed  as  a  representative  in 
dealings  with  SSA  must  be  approved  by  SSA.  Section  206(a)  of  the 
Social  Security  Act  requires  that  SSA  set  a  "reasonable"  fee  as 
compensation  for  the  attorney's  services.  If  the  claimant  receives  a 
favorable  decision  and  become  entitled  to  retroactive  benefits,  the 
Act  also  requires  that  SSA  withhold  part  of  the  beneficiary's  past- 
due  benefits  for  pajmient  directly  to  the  attorney.  The  amount 
withheld  must  be  the  smaller  of  25  percent  of  past-due  benefits,  the 
amount  set  by  SSA,  or  the  amount  agreed  upon  by  the  attorney 
and  the  claimant. 

Under  administrative  policy  existing  before  April  1,  1987,  ALJ's 
had  the  authority  to  approve  an  attorney's  fee  request  of  $3,000  or 
less.  Above  that  amount,  fee  requests  had  to  be  approved  by  SSA's 
regional  office  (i.e.,  by  a  regional  ALJ).  Beginning  on  April  1,  1987, 
and  continuing  to  December  16,  1987,  SSA  lowered  this  authority 
limit  to  $1,500.  (The  $3,000  limit  was  reinstated  in  a  memorandum 
dated  December 16,  1987,  from  the  Associate  Commissioner  of  SSA 
to  all  ALJ's  and  supervisory  personnel). 

An  individual's  retroactive  social  security  award  may  be  reduced 
to  take  account  of  certain  SSI,  worker's  compensation,  or  other 
public  disability  benefits  that  the  individual  has  received.  This  re- 
duction may  result  in  insufficient  past-due  amounts  being  available 
to  SSA  for  direct  payment  of  the  fee  due  to  the  attorney. 

House  bill 

The  pa)anent  of  attorney's  fees  for  representation  of  social  secu- 
rity clients  is  changed  from  a  fee  petition  process  to  an  automatic 
pajrment  system.  Attorneys  generally  will  be  paid  25  percent  of  any 
back  benefits  awarded  to  the  claimEuit,  up  to  a  cap  of  $4,000  (in- 
dexed to  reflect  increases  in  the  cost  of  living).  In  cases  where  no 
back  payment  is  due  because  benefits  were  paid  during  the  appel- 
late process,  the  attorney  will  receive  25  percent,  up  to  the  $4,000 
cap,  of  the  amount  paid  to  the  recipient  through  the  period  of  rep- 
resentation. In  cases  where  no  back  payment  is  due  nor  any  bene- 
fits paid  during  appeal,  the  attorney  will  receive  3  times  either:  (1) 
the  claimant's  primary  insurance  amount;  or  (2)  if  benefits  are  paid 
based  on  another  person's  earnings  record,  the  monthly  benefit 
amount;  or  if  less,  $4,000.  In  cases  where  no  back  pa)rment  is  due, 
the  fee  will  be  paid  to  the  attorney  by  SSA  and  will  be  repaid  by 
the  beneficiary  through  withholding  of  10  percent  of  future  month- 
ly benefits.  In  each  case,  the  ALJ,  the  attorney,  or  the  claimant 
may  protest  the  25  percent  amount  as  too  low  or  too  high. 
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If  there  is  a  back  award,  the  full  amount  of  the  award  must  be 
paid  in  the  form  of  a  two-party  check,  and  sent  to  the  attorney  for 
division  with  the  claimant.  The  attorney  and  the  claimant  must 
complete  a  sworn  affidavit  attesting  that  the  attorney  has  received 
the  correct  fee.  The  attorney  must  send  the  affidavit  to  SSA  within 
15  days.  Otherwise  the  authorization  of  the  attorney's  fee  shall  be 
withdrawn  and  the  attorney  shall  be  prohibited  from  representing 
claimants  before  SSA  until  the  affidavit  is  sent. 

An  individual's  retroactive  social  security  award  may  not  be  re- 
duced to  take  account  of  certain  SSI,  worker's  compensation  or 
other  public  disability  benefits  to  the  extent  that  the  reduction 
would  result  in  insufficient  past-due  amounts  being  available  to 
SSA  for  direct  payment  in  full  of  the  fee  due  to  the  attorney. 

Effective  date. — Effective  for  determinations  favorable  to  the 
claimant  made  after  December  31,  1987. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement:  (1)  rescinds  the  $1,500  rule,  (2)  prohib- 
its the  issuance  or  amendment  of  any  rules  concerning  the  pay- 
ment of  attorneys'  fees  until  July  1,  1989,  and  (3)  requires  simulta- 
neous studies  by  the  Department  of  Health  and  Human  Services 
(to  be  conducted  by  the  Social  Security  Administration)  and  the 
General  Accounting  Office  of  the  process  by  which  attorneys'  fees 
are  authorized  and  paid. 

The  rescission  of  the  $1,500  rule  is  to  apply  prospectively  to  fees 
given  final  authorization  by  SSA  on  or  after  the  date  of  enactment 
of  this  bill.  The  reinstated  $3,000  limit  is  thus  intended  to  apply  to 
all  future  fee  authorizations  made  by  SSA  including  those  in 
which,  on  or  after  the  date  of  enactment  of  this  bill,  (1)  benefits 
have  been  approved  but  a  fee  petition  has  not  yet  been  submitted, 
(2)  a  petition  in  excess  of  $1,500  is  pending  before  an  ALJ  or  a  re- 
gional chief  ALJ,  and  (3)  a  fee  authorized  by  an  AU  has  been  ap- 
pealed by  an  attorney. 

The  SSA  study  will  assess  levels  of  reimbursement  to  attorneys, 
taking  into  account  the  contingent  nature  of  most  agreements  be- 
tween beneficiaries  and  their  legal  representatives,  and  propose  al- 
ternative methods  for  establishing  fees  which  take  into  account  the 
nature  of  these  agreements.  It  will  also  recommend  changes  which 
simplify  and  streamline  the  fee  pajanent  process.  The  GAO  study 
will  access  the  impact  of  the  fee  payment  process  on  both  benefici- 
aries and  attorne>s.  It  will  include  at  a  minimum  an  identification 
of  obstacles  to  the  timely  payment  of  attorneys'  fees  and  an  assess- 
ment of  the  effects,  if  any,  of  the  $1,500  limit  on  access  to  legal  rep- 
resentation by  applicants  for  social  security  disability  benefits. 
Both  studies  must  be  submitted  to  Congress  by  July  1,  1988. 
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14.  TREATMENT  OF  CORPORATE  DIRECTORS  AS  EMPLOYEES  FOR  FICA  TAX 

PURPOSES 

(Section  9022  of  the  House  bill) 

Present  law 

Income  from  wages  or  self  employment  causes  a  reduction  in 
social  security  benefits  for  recipients  under  age  70,  if  the  income 
exceeds  certain  exempt  amounts.  Income  from  self  employment  for 
work  performed  after  a  person  becomes  entitled  to  social  security 
benefits  is  counted  in  the  year  it  is  received.  The  wages  of  an  em- 
ployee, on  the  other  hand,  are  counted  in  the  year  they  are  earned, 
regardless  of  when  they  are  received. 

Because  corporate  directors'  earnings  are  treated  as  self-employ- 
ment income,  a  director  is  able  to  avoid  benefit  reductions  from  the 
earnings  test  by  deferring  receipt  of  them  until  reaching  70.  Since 
the  earnings  test  does  not  apply  to  recipients  age  70  and  older,  the 
deferred  directorship  earnings  do  not  cause  a  reduction  in  benefits. 
In  addition,  since  the  earnings  are  deferred,  the  payment  of  SECA 
taxes  is  delayed;  and  the  corporation  is  not  responsible  for  either 
payment  or  withholding  of  FICA  taxes  on  any  remuneration  to 
such  individuals. 

House  hill 

The  provision  amends  the  Social  Security  Act  to  treat  directors 
of  corporations  as  employees  solely  for  purposes  of  the  FICA  tax 
and  social  security  earnings  test.  This  change  is  intended  to  be  nar- 
rowly construed,  and  is  not  to  be  applied  for  other  purposes. 

Effective  date. — This  proposal  is  effective  for  remuneration  paid 
on  or  after  January  1,  1988. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  treats  corporate  directors'  earnings  as 
received  when  services  are  performed,  regardless  of  when  actually 
paid,  for  purposes  of  both  the  SECA  tax  and  the  earnings  test. 

15.  APPUCATION  OF  EARNINGS  TEST  IN  YEAR  OF  INDIVIDUAL'S  DEATH 

(Section  9023  of  the  House  bill) 

Present  law 

A  Social  Security  beneficiary  under  age  70  with  earnings  in 
excess  of  certain  thresholds  is  subject  to  a  $1  reduction  in  benefits 
for  every  $2  earned  over  this  exempt  amount. 

The  annual  exempt  amount  under  the  earnings  test  is  lower  for 
beneficiaries  under  age  65  than  it  is  for  beneficiaries  ages  65-69. 
This  year  the  under  age  65  exempt  amount  is  $6,000  and  the  age 
65-69  exempt  amount  is  $8,160.  Thus,  beneficiaries  under  age  65 
begin  to  lose  benefits  at  a  lower  earnings  level  than  beneficiaries 
ages  65-69.  If  a  beneficiary  dies,  the  annual  exempt  amount  appli- 
cable to  his  or  her  age  group  at  time  of  death  is  prorated  based  on 
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the  number  of  months  that  he  or  she  lived  during  the  year.  Thus,  if 
a  63  year  old  individual  dies  in  October,  the  annual  exempt 
amount  is  $5,000  (10/12  of  the  full  year  $6,000  exempt  amount).  In 
addition,  the  higher  exempt  amount  is  applicable  in  the  year  a  ben- 
eficiary reaches  age  65  regardless  of  when  during  the  year  the  ben- 
eficiary turns  65.  However,  if  a  beneficiary  dies  at  age  64  in  the 
year  that  he  or  she  would  have  turned  65,  the  lower  exempt 
amount  applies.  If  the  beneficiary  dies  after  his  or  her  65th  birth- 
day but  still  in  the  same  year,  the  higher  exempt  amount  applies. 

House  hill 

The  annual  exempt  amount  is  not  prorated  in  the  year  of  death. 
In  addition,  the  higher  annual  exempt  amount  for  recipients  age 
65-69  applies  to  people  who  die  before  they  reach  65  in  the  year 
that  they  otherwise  would  have  attained  age  65. 

Effective  date. — Effective  with  respect  to  deaths  after  the  date  of 
enactment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

16.  DENIAL  OF  BENEFITS  TO  INDIVIDUALS  DEPORTED  OR  ORDERED  DE- 
PORTED ON  THE  BASIS  OF  ASSOCIATION  WFTH  THE  NAZI  GOVERNMENT 
OF  GERMANY  DURING  WORLD  WAR  II 

(Section  9024  of  the  House  bill) 

Present  law 

People  who  are  deported  for  violating  specified  provisions  of  the 
Immigration  and  Nationality  Act  lose  their  social  security  benefits. 
However,  the  list  of  provisions  does  not  include  paragraph  19. 
Paragraph  19,  which  was  added  to  the  Immigration  and  National- 
ity Act  in  1978,  pertains  to  people  who  are  deported  for  certain  ac- 
tivities in  association  with  the  Nazi  government  of  Gtermany 
during  World  War  II. 

House  bill 

Benefits  to  individuals  who  are  deported  as  Nazi  war  criminals 
under  paragraph  19  of  the  Immigration  and  Nationality  Act  are 
terminated. 

Effective  date. — Applies  only  in  the  case  of  deportations  occur- 
ring, and  fined  orders  of  deportation  issued,  on  or  after  the  date  of 
enactment,  and  only  with  respect  to  benefits  beginning  on  or  after 
such  date. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 
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17.  MODIFICATIONS  IN  THE  TERM  OF  OFFICE  OF  PUBUC  MEMBERS  OF 
THE  BOARDS  OF  TRUSTEES 

(Section  9025  of  the  House  Bill) 

Present  law 

The  Boards  of  Trustees  of  the  social  security  trust  funds  are  com- 
posed of  the  Secretaries  of  the  Treasury,  Labor,  Health  and  Human 
Services,  and  two  members  of  the  public.  The  members  of  the 
public  are  nominated  by  the  President  and  confirmed  by  the 
Senate.  The  law  specifies  that  their  term  of  service  is  for  four 
years,  but  is  otherwise  silent  on  the  length  of  term  for  a  public 
member  appointed  to  fill  a  vacancy  left  by  another  public  member 
who  leaves  before  the  end  of  his  or  her  term,  or  on  whether  a 
public  member  is  permitted  to  serve  after  the  expiration  of  his  or 
her  term  until  a  successor  has  taken  office. 

House  bill 

A  public  member  appointed  to  fill  a  vacancy  occurring  before  the 
end  of  a  term  shall  serve  only  for  the  remainder  of  such  term.  Also 
a  public  member  may  serve  after  the  expiration  of  his  or  her  term 
until  a  successor  has  taken  office. 

Effective  date. — Upon  enactment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  Conference  agreement  does  not  include  the  House  provision. 

18.  RAILROAD  RETIREMENT  TAX  PROVISIONS 

(Sections  9031-9033  of  the  House  Bill  and  Sections  6582-6585  of  the 

Senate  Bill) 

Present  law 

The  Railroad  Retirement  Program  consists  of  a  Tier  I  benefit 
structure  which  is  generally  equivalent  in  benefits  and  financing  to 
the  social  security  program  and  a  separately  financed  Tier  II  bene- 
fit structure.  Under  present  law,  the  Tier  11  program  is  financed 
primarily  by  a  payroll  tax  of  14.75  percent  for  employers  and  4.25 
percent  for  employees.  This  tax  is  applied  to  wages  up  to  $33,800  in 
1988.  (This  limitation  on  the  amount  of  wages  is  increased  annually 
by  the  increase  in  average  annual  wages  in  the  general  economy.) 

Tier  II  benefits  are  includible  in  income  for  tax  purposes  in  the 
same  manner  as  benefits  received  under  a  qualified  pension  plan. 
The  1983  Railroad  Retirement  Solvency  Act  provides  for  the  trans- 
fer to  the  Railroad  Retirement  Account  of  an  amount  equal  to  the 
income  received  from  the  taxation  of  Tier  II  benefits.  This  transfer 
to  the  Railroad  Retirement  Account  is  limited  to  an  aggregate  total 
of  $877  million,  and  applies  only  to  the  taxation  of  benefits  which 
are  received  prior  to  October  1,  1988. 
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House  bill 

(a)  Railroad  retirement  tax. — The  provision  increases  the  employ- 
er Tier  II  tax  by  1.35  percent  to  16.1  percent.  The  employee  rate  is 
increased  by  0.65  percent  to  4.9  percent. 

(b)  Commission  on  Railroad  Retirement  Reform. — The  provision 
establishes  a  seven-member  Commission  on  Railroad  Retirement 
Reform  to  perform  a  comprehensive  study  of  alternative  methods 
of  financing  the  railroad  retirement  system.  The  study  would  look 
at  the  possibility  of  changes  in  the  tax  rate  or  base,  the  imposition 
of  a  tax  on  operating  revenues,  changes  in  investment  policy,  and 
the  establishment  of  a  private  pension  plan.  In  completing  its 
study,  the  Commission  would  make  findings  relating  to  the  eco- 
nomic outlook  for  the  rail  industry,  and  the  nature  of  the  relation- 
ships between  the  railroad  retirement  system,  levels  of  rail  employ- 
ment and  compensation,  and  the  performance  of  the  rail  sector. 
The  Commission  would  submit  its  report  and  recommendations  to 
Congress  by  October  1,  1989. 

(c)  Extension  of  transfer  to  the  Railroad  Retirement  Account  of 
Tier  II  taxes. — No  provision. 

Effective  date. — The  railroad  retirement  tax  increase  is  effective 
January  1,  1988. 

Senate  amendment 

(a)  Railroad  retirement  tax. — Same  as  House  provision. 

(b)  Commission  on  Railroad  Retirement  Reform. — Same  as  House 
bill,  except  that  provision  establishes  an  eight-member  commis- 
sion. 

(c)  Extension  of  transfer  to  the  Railroad  Retirement  Account  of 
Tier  II  taxes. — The  provision  eliminates  the  $877  million  limit  on 
the  amount  of  general  funds  that  are  transferred  to  the  Railroad 
Retirement  Account  on  the  basis  of  income  taxes  on  Tier  II  bene- 
fits. It  also  provides  that  such  transfers  will  be  made  for  two  addi- 
tional years  based  on  Tier  II  benefits  paid  prior  to  October  1,  1990. 

Effective  date. — The  railroad  retirement  tax  increase  is  effective 
January  1,  1988. 

Conference  agreement 

(a)  Railroad  retirement  tax. — The  conference  agreed  to  the  House 
bill  and  the  Senate  amendment. 

(b)  Commission  on  Railroad  Retirement  Reform. — The  conference 
agreement  follows  the  House  bill  with  modifications.  The  President 
would  appoint  four  members  of  the  Commission,  one  of  whom 
would  represent  rail  labor,  one  of  whom  would  represent  rail  man- 
agement, one  of  whom  would  represent  commuter  railroads,  and 
one  of  whom  would  represent  the  general  public.  The  President  pro 
tempore  of  the  Senate  and  the  Speaker  of  the  House  of  Representa- 
tives would  each  appoint  one  public  member.  The  ComptroUer-Gren- 
eral  of  the  United  States  would  appoint  one  public  member  with 
expertise  in  the  fields  of  retirement  systems  or  pension  plans. 

The  conference  agreement  provides  for  the  appointment  of  a 
total  of  four  individuals  from  among  members  of  the  public.  The 
conferees  believe  that  these  individuals  should  be  selected  on  the 
basis  of  their  ability  to  represent  the  public  interest,  as  well  as  the 
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interests  of  the  employers,  employees,  and  retirees  who  are  imme- 
diately affected  by  the  system.  These  appointees  should  include  in- 
dividuals who  have  specific  knowledge  of  the  issues  involved  in  es- 
tablishing and  maintaining  an  actuarially  sound  retirement 
system.  They  should  also  include  individuals  who  have  an  under- 
standing of  the  history  of  and  the  outlook  for  the  railroad  industry. 
The  conferees  anticipate  that  those  who  have  the  responsibility  of 
appointing  members  of  the  Commission  will  make  every  attempt  to 
assure  that  the  Commission  will  be  balanced  in  its  composition  so 
that  all  interests  will  be  fairly  represented. 

The  Conferees  expect  that  the  Speaker  of  the  House  of  Repre- 
sentatives and  the  President  pro  tempore  of  the  Senate  will  consult 
with  the  Chairmen  of  the  appropriate  committees  before  making 
their  appointments  to  the  Commission. 

It  is  the  intention  of  the  Conferees  that  the  study  will  focus  pri- 
marily on  financing  issues.  In  addition,  the  study  will  also  consider 
the  ability  of  the  system  under  current  law  to  pay  benefits  to  cur- 
rent and  future  beneficiaries  and  the  financial  relationship  of  the 
system  to  the  railroad  unemployment  insurance  system,  the  social 
security  system,  and  the  general  fund.  The  Conferees  do  not  intend 
however,  that  the  study  make  recommendations  which  will  require 
the  use  of  additional  general  revenues  to  finance  the  system. 

It  is  the  intention  of  the  Conferees  that  the  Commission  consider 
the  matter  of  benefits  for  divorced  spouses  of  retired  railroad  work- 
ers. They  note  that  under  present  law,  divorced  spouses  of  railroad 
workers  do  not  have  the  same  coverage  they  would  have  under 
social  security. 

The  agreement  provides  that  the  members  of  the  Commission 
will  serve  without  compensation,  but  will  be  reimbursed  for  ex- 
penses. They  will  elect  their  own  Chairman  from  smiong  them- 
selves. 

The  agreement  authorizes  $1  million  to  fund  the  Commission. 

(c)  Extension  of  transfer  to  the  Railroad  Retirement  Account  of 
Tier  II  taxes. — The  agreement  follows  the  Senate  amendment 
except  the  transfer  of  revenue  would  continue  for  one  year  only, 
until  October  1,  1989. 

Aid  To  Famiues  With  Dependent  Children 

a.  fraud  control  under  afdc  program 

(Section  9202  of  House  bill) 

Present  law 

States  are  reimbursed  with  50  percent  Federal  funds  for  the 
proper  and  efficient  administration  of  the  AFDC  program.  This  in- 
cludes the  cost  of  any  pre-prosecutorial  fraud  control  activities. 

House  bill 

The  House  bill  authorizes  75  percent  Federal  funding  for  costs  of 
a  State's  fraud  control  program.  In  addition,  it  would  disqualify 
from  eligibility  recipients  found  to  have  intentionally  violated  the 
program  as  follows:  for  first  offense,  six  months;  second  offense,  12 
months;  third  offense,  permanently. 
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The  determination  of  intentional  violation  would  be  based  on 
proof  of  intentionally  (a)  making  a  false  or  misleading  statement; 
(b)  misrepresenting,  concealing,  or  withholding  facts;  or  (c)  commit- 
ting any  act  that  violates  the  AFDC  program,  the  State's  AFDC 
plan  or  any  Federal  or  State  law  or  regulation  relating  to  AFDC. 
The  determination  could  be  made  either  through  an  administrative 
hearing  or  by  a  court.  The  State  Eigency  could  combine  hearings  for 
alleged  violations  in  the  AFDC  and  food  stamp  programs  when  fac- 
tual issues  arise  from  the  same  or  related  circumstances. 

Effective  cia^c.— October  1,  1987. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  several 
modifications.  First,  statutory  language  is  added  to  clarify  that 
matching  funds  are  available  for  cases  in  which  an  individual 
pleads  guilty  or  nolo-contendere,  as  well  as  for  cases  requiring  pros- 
ecution. Second,  States  would  be  required  to  provide  written  notice 
at  application  of  the  penalties  for  fraud  under  the  AFDC  program. 
Third,  the  purposes  for  which  Federal  matching  funds  may  be  used 
are  clarified.  Funds  may  be  used  for  costs  relating  to  the  investiga- 
tion, prosecution,  administrative  hearing  and  collection  of  fraudu- 
lent cases.  Fourth,  language  has  been  added  to  clarify  that  the 
fraud  control  provision  applies  to  intentional  actions  to  obtain  or 
increase  benefit  amounts.  The  types  of  activities  to  be  covered  are 
expected  to  parallel  those  covered  under  the  food  stamp  program. 
Similarly,  the  procedures  used  to  carry  out  the  AFDC  fraud  control 
program,  including  the  hearings  process,  are  expected  to  parallel 
those  currently  in  use  under  the  food  stamp  program. 

B.  ASSISTANCE  TO  HOMELESS  FAMIUES.  (SECTION  9219  OF  HOUSE  BILL; 
SECTION  4121  OF  SENATE  AMENDMENT) 

Present  law 

(a)  States  may  operate  an  emergency  assistance  program  for 
needy  families  with  children  (whether  or  not  eligible  for  AFDC)  if 
the  assistance  is  necessary  in  order  to  avoid  the  destitution  of  the 
child  or  to  provide  living  arrangements  in  a  home  for  the  child. 
The  statute  authorizes  50  percent  Federal  matching  for  emergency 
assistance  furnished  for  a  period  not  in  excess  of  30  days  in  any  12- 
month  period.  Regulations  state  that  Federal  matching  is  available 
for  emergency  assistance  authorized  by  the  State  during  one  period 
of  30  consecutive  days  in  any  12  consecutive  months,  including  pay- 
ments which  are  to  meet  needs  which  arose  before  the  30-day 
period  or  are  for  such  needs  as  rent  which  extend  beyond  the  30- 
day  period. 

(b)  AFDC  regulations  allow  States  to  include  in  their  State  stand- 
ards of  need  provision  for  meeting  "special  needs"  of  AFDC  appli- 
cants and  recipients.  The  State  plan  must  specify  the  circum- 
stances under  which  payments  will  be  made  for  special  needs. 

(c)  No  provision. 
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House  bill 

(a)  The  Secretary  of  HHS  would  be  prohibited  from  taking  any 
action  to  prevent  a  State,  prior  to  October  1,  1988,  from  furnishing 
emergency  assistance  without  durational  limitation  during  any 
period  of  12  consecutive  months,  if  such  assistance  is  authorized  by 
the  State  during  a  single  period  of  30  consecutive  days  in  such  12- 
month  period,  including  assistance  to  meet  needs  which  arose 
before  the  30-day  period  or  needs  such  as  rent  which  extend  beyond 
the  30-day  period. 

(b)  The  Secretary  of  HHS  would  also  be  prohibited  from  taking 
any  action  to  prevent  a  State,  prior  to  October  1,  1988,  from  includ- 
ing in  its  standard  of  need,  (either  as  a  basic  or  a  special  need)  an 
amount  for  shelter  and  related  needs  that  varies  according  to  geo- 
graphic location,  family  circumstsmce,  or  the  type  of  living  accom- 
modation occupied. 

(c)  A  demonstration  program  would  be  authorized  under  which 
any  State  that  provides  for  temporary  shelter  as  a  special  need 
could  submit  an  application  to  conduct  a  demonstration  for  the 
purpose  of  encouraging  landlords  to  make  permanent  dwelling 
units  available  to  needy  families  that  otherwise  require  emergency 
assistance  under  title  IV-A  of  the  Social  Security  Act  in  the  form  of 
commercial  or  similar  transient  accommodations,  and  of  testing  a 
method  of  minimizing  or  eliminating  the  need  for  emergency  as- 
sistance in  the  form  of  commerciad  or  similar  transient  accommo- 
dations. 

A  demonstration  would  provide  for  the  payment  of  rent  (under 
lease  with  owners  of  permanent  dwellings):  for  the  first  12  months 
of  the  lease,  at  the  rate  payable  for  comparable  commercial  or 
transient  accommodations  under  the  emergency  assistance  pro- 
gram; and,  for  the  remainder  of  the  lease,  at  the  applicable  AFDC 
housing  allowance.  No  lease  could  be  entered  into  after  September 
30,  1989.  Notwithstanding  any  provision  of  AFDC  law  or  regula- 
tion, the  full  amount  of  rent  payable  for  the  first  12  months  of  a 
lease  would  be  matched  at  the  State's  AFDC  matching  rate. 

The  Secretary  would  be  authorized  to  approve  an  application  if  it 
appears  likely  that  the  proposed  project  will  contribute  significant- 
ly to  the  purpose  of  the  demonstration. 

Effective  date. — Prohibitions  on  Secretarial  action  would  be  effec- 
tive October  15,  1987.  Demonstration  authority  would  be  effective 
November  20,  1987. 

Senate  amendment 

(a)  No  provision. 

(b)  The  Secretary  of  HHS  would  be  prohibited  from  taking  any 
action,  prior  to  October  1,  1988,  from  including  in  its  standard  of 
need  (as  a  special  need  for  individuals  who  would  otherwise  be 
homeless)  an  amount  for  shelter  and  related  needs  that  varies  ac- 
cording to  geographic  location,  family  circumstance,  or  the  type  of 
living  accomodation  occupied. 

(c)  No  provision. 

Effective  date. — The  prohibition  on  Secretarial  action  would  be 
effective  December  1,  1987. 
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Conference  agreement 

The  conference  agreement  is  a  substitute  for  the  House  and 
Senate  provisions.  It  prohibits  the  Secretary  of  Health  and  Human 
Services,  prior  to  October  1,  1988,  from  taking  any  action  that 
would  have  the  effect  of  implementing,  in  whole  or  in  part,  the  pro- 
posed regulation  published  in  the  Federal  Register  on  becember  14, 
1987  with  respect  to  emergency  assistance  and  need  and  amount  of 
assistance  under  the  program  of  Aid  to  Families  with  Dependent 
Children,  and  from  taking  any  other  action  that  would  change  cur- 
rent policy  with  respect  to  the  matters  addressed  in  the  proposed 
regulation  published  on  that  date. 

The  conferees  note  that  the  tragic  problem  of  widespread  home- 
lessness  of  families  with  children  is  a  relatively  new  phenomenon 
in  this  Nation,  and  governments  at  all  levels  are  experiencing  diffi- 
culty in  dealing  with  it.  The  Committee  on  Ways  smd  Means  and 
the  Committee  on  Finance  intend  to  hold  hearings  in  the  coming 
year  on  whether  and  how  the  current  AFDC  statute  should  be 
amended  to  respond  to  the  problem  of  homeless  families.  The  con- 
ferees emphasize  that  while  this  issue  is  being  considered  by  the 
Committees,  they  expect  the  Administration  to  madntain  current 
policies  with  respect  to  State  reimbursement  for  costs  incurred  in 
serving  the  homeless  under  the  AFDC  program. 

C.  WASHINGTON  STATE  DEMONSTRATION  PROGRAM 

(Section  4115  of  Senate  amendment) 

Present  law 

The  State  of  Washington  has  passed  legislation  to  undertake  a 
five-year  demonstration  program,  the  Family  Independence  Pro- 
gram (FIP),  as  an  alternative  to  the  present  Aid  to  Families  with 
Dependent  Children  program.  The  legislation  directs  the  Governor 
to  enter  into  agreements  with  the  Federal  government  to  allow  the 
State  to  proceed  with  the  program.  The  Governor  must  submit 
those  agreements  and  an  implementation  plan  to  the  legislature  by 
no  later  than  February  7,  1988.  The  demonstration  cannot  proceed 
without  Federal  authorizing  legislation. 

House  hill 

No  provision.  (A  similar  provision  is  contained  in  H.R.  1720.) 
Senate  amendment 

The  Senate  amendment  would  allow  the  State  of  Washington  to 
conduct  a  demonstration  of  its  proposed  Family  Independence  Pro- 
gram. The  demonstration  would  emphasize  education,  employment 
and  training  services.  The  State  would  be  required  to  provide  as- 
surances satisfactory  to  the  Secretary  that  the  total  amount  of  Fed- 
eral reimbursement  over  the  period  of  the  project  will  not  exceed 
the  anticipated  Federal  reimbursement  under  the  AFDC  and  Med- 
icaid programs  (including  reimbursement  for  additional  persons 
who  would  qualify  for  AFDC,  and  for  costs  attributable  to  increases 
in  the  State  s  payment  standard). 

Every  individual  eligible  for  aid  under  the  State  AFDC  plan 
would  be  eligible  to  enroll  in  FIP,  which  would  operate  simulta- 
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neously  with  the  AFDC  program  so  long  as  there  are  individuals 
who  qualify  for  the  latter.  No  family  could  receive  less  in  cash  ben- 
efits than  it  would  have  received  under  the  AFDC  program.  Par- 
ticipation in  work  or  training  would  be  voluntary  during  the  first 
two  years  of  the  program,  and  could  thereafter  by  made  mandatory 
only  in  counties  where  more  than  50  percent  of  the  enrollees  can 
be  placed  in  employment  within  three  months  after  they  are  job 
ready. 

Effective  date. — Upon  enactment. 
Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  effec- 
tive upon  enactment. 

D.  NEW  YORK  STATE  DEMONSTRATION  PROJECT. 

(Section  4114  of  Senate  amendment) 

Present  law 

No  provision. 
House  bill 

No  provision.  (Identical  provision  included  in  H.R.  1720.) 
Senate  amendment 

The  Senate  amendment  would  gdlow  the  State  of  New  York  to 
test  a  child  support  supplement  demonstration  program  as  an  al- 
ternative to  the  present  Aid  to  Families  with  Dependent  Children 
(AFDC)  program.  The  Federal  government  would  pay  to  the  State 
with  respect  to  families  receiving  assistance  under  the  demonstra- 
tion program  the  same  amoimts  as  would  be  payable  with  respect 
to  the  families  as  if  they  were  receiving  cash  and  medical  assist- 
ance under  the  regular  AFDC  and  Medicaid  programs. 

The  State  would  be  required  to  provide  assurances  to  the  Secre- 
tary that  the  State  will  continue  to  make  assistance  available  to  all 
eligible  children  in  the  State  who  are  in  need  of  financial  support, 
and  will  continue  to  operate  an  effective  child  support  program. 
The  State  must  also  agree  to  have  the  program  evaluated,  and  to 
report  interim  findings  to  the  Secretary  at  such  times  as  the  Secre- 
tary provides.  In  addition,  the  State  must  satisfy  the  Secretary  that 
the  program  will  be  evaluated  using  a  reasonable  methodology  that 
can  determine  whether  changes  in  earnings  are  attributable  to  par- 
ticipation in  the  program. 

The  State  would  be  required  to  submit  its  plan  for  the  demon- 
stration to  the  Secretary  of  Health  and  Human  Services  for  his  ap- 
proval. Unless  the  Secretary  or  the  Governor  choose  to  terminate 
the  project  sooner,  the  demonstration  would  be  conducted  for  a 
period  not  to  exceed  five  years. 

Effective  date. — Upon  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  effec- 
tive upon  enactment. 
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II.  Child  Support  Enforcement  Amendments 

A.  CONTINUATION  OF  CHILD  SUPPORT  ENFORCEMENT  SERVICES  FOR 
FAMILIES  NO  LONGER  RECEIVING  AFDC 

(Section  9231  of  House  bill) 

Present  law 

State  child  support  enforcement  agencies  are  required  to  contin- 
ue to  collect  child  support  payments  on  behalf  of  families  that 
leave  AFDC  for  a  period  of  3  months.  After  3  months,  if  the  State 
is  authorized  by  the  family  to  do  so,  it  must  continue  to  collect  sup- 
port without  requiring  the  family  to  reapply  as  a  non-AFDC  case 
or  to  pay  an  application  fee. 

House  hill 

State  child  support  enforcement  agencies  would  be  required  to 
continue  services  for  persons  no  longer  eligible  for  AFDC  on  the 
same  basis  and  under  the  same  conditions  as  other  non-AFDC  fam- 
ilies, except  that  no  application  (or  application  fee)  for  services 
could  be  required. 

Effective  Date. — Upon  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  effective  upon 
enactment. 

E.  CHILD  SUPPORT  SERVICES  FOR  CERTAIN  FAMIUES  RECEIVING 

MEDICAID. 

(Section  9232  of  House  bill) 

Present  law 

State  child  support  enforcement  agencies  are  required  to  petition 
for  inclusion  of  medical  support  in  child  support  orders  (when 
health  insurance  is  available  to  the  absent  parent  at  a  reasonable 
cost)  on  behalf  of  AFDC  recipients,  non-AFDC  families  requesting 
child  support  services,  and  certain  foster  care  families.  As  a  condi- 
tion of  eligibility,  all  Medicaid  applicants  and  recipients  must 
assign  to  the  State  their  rights  to  support  (specified  as  support  for 
the  purpose  of  medical  care  by  court  or  administrative  order)  and 
to  payment  of  medical  care  from  any  third  party.  States  are  not 
required  to  extend  child  support  services  to  Medicaid  families  who 
do  not  also  receive  AFDC. 

House  hill 

State  child  support  enforcement  agencies  would  be  required  to 
provide  services  to  all  families  with  an  absent  parent  who  receive 
Medicaid  and  have  assigned  to  the  State  their  rights  to  support,  re- 
gardless of  whether  they  are  receiving  AFDC. 

Effective  date. — Upon  enactment. 
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Senate  amendment 

No  provision. 

Conference  Agreement 

The  conference  agreement  follows  the  House  bill,  effective  July 
1,  1988. 

C.  REPEAL  OF  CHILD  SUPPORT  REVOLVING  FUND 

(Section  4116  of  Senate  amendment) 

Present  Law 

States  may  in  specified  circumstances  request  assistance  from 
the  Internal  Revenue  Service  (IRS)  in  collecting  child  support  obli- 
gations. When  IRS  makes  a  child  support  collection  on  behalf  of  a 
State,  the  monies  collected  must  be  deposited  in  a  revolving  fund. 
They  are  disbursed  from  the  revolving  fund  to  the  State  for  further 
distribution  as  though  the  State  had  made  the  collection  directly. 
Because  of  the  existence  of  the  fund,  the  monies  flow  through  the 
Federal  budget,  although  with  no  net  budgetary  impact,  since 
income  to  the  fund  is  offset  by  outgo  from  the  fund.  In  the  event  of 
a  sequestration  under  the  Balanced  Budget  and  Emergency  Deficit 
Control  Act,  however,  these  monies  would  be  subject  to  sequestra- 
tion even  though  they  are  not  Federal  funds  in  any  sense.  Under 
the  November  20th  sequestration  order,  a  total  of  $38,000  from  this 
account  is  to  be  sequestered  in  fiscal  year  1988. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  would  replace  the  present  revolving  fund 
mechanism  with  a  requirement  that  any  amounts  collected  by  IRS 
under  this  procedure  be  transferred  to  the  State  requesting  the  IRS 
assistance. 

Effective  date. — Upon  enactment. 

Conference  Agreement 

The  conference  agreement  follows  the  Senate  amendment,  effec- 
tive upon  enactment. 

III.  C.  Unemplojmient  Compensation  Amendments 

A.  RETROACTIVE  CHANGE  IN  EFFECTIVE  DATE  OF  CERTAIN  EXTENDED 
BENEFIT  REQUIREMENTS 

(Section  9241  of  House  bill;  Section  4120  of  Senate  amendment) 
Present  law 

The  Omnibus  Reconciliation  Act  enacted  in  December  1980  gave 
States  three  months  (to  March  31,  1981)  to  enact  laws  requiring  job 
search  by  individuals  receiving  extended  unemployment  benefits 
(which  are  partially  funded  out  of  the  Federal  unemployment  tax). 
Sixteen  States  failed  to  enact  legislation  within  the  required  time. 
The  Inspector  General  of  the  Department  of  Labor  has  found  them 
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out  of  compliance,  and  has  determined  that  they  should  repay  a 
total  of  $152  million  to  the  Federal  accounts  in  the  trust  fund. 

House  bill 

The  House  bill  would  amend  the  1980  Act  retroactively  to  give 
States  six  additional  months,  until  October  31,  1981,  to  come  into 
compliance.  States  whose  legislatures  did  not  meet  in  1981  are 
given  until  October  31,  1982,  to  come  into  compliance.  The  Congres- 
sional Budget  Office  considers  the  amendment  to  be  budget  neu- 
tral, because  the  $152  million  would  be  shifted  within  accounts  in 
the  unemployment  trust  fund. 

Effective  date. — Upon  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill  except  that 
it  provides  for  a  compliance  date  of  October  1,  1981  rather  than  Oc- 
tober 31,  1981. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

B.  SELF-EMPLOYMENT  DEMONSTRATION  PROGRAM 

(Section  9242  of  House  bill;  Section  4119  of  Senate  amendment) 
Present  law 

Workers  who  become  involuntarily  unemployed  are  entitled  to 
receive  unemployment  compensation  benefits  under  State  benefit 
programs.  In  general,  benefits  are  available  for  up  to  6  months  of 
unemployment.  To  qualify  for  benefits,  an  individual  must  be  able 
to  work  and  must  be  available  for  work.  If  an  individual  attempts 
to  set  up  his  own  business,  he  would  be  ineligible  for  further  unem- 
ployment benefits  since  he  would  no  longer  be  unemployed. 

House  bill 

The  House  bill  would  authorize  a  demonstration  project  under 
which  States  would  continue  paying  unemployment  benefits  to  un- 
employed persons  who  attempt  to  set  up  their  own  businesses.  A 
maximum  of  three  3-year  demonstration  projects  would  be  author- 
ized. In  each  State,  the  number  of  participants  could  not  exceed  the 
lesser  of  (1)  3  percent  of  the  number  of  claimants  receiving  regular 
unemplojrment  compensation  at  the  start  of  the  calendar  year  or 
(2)  the  number  of  individuals  who  exhausted  unemployment  bene- 
fits during  the  previous  calendar  year. 

In  order  to  participate  in  a  self-employment  project,  a  State 
would  have  to  establish  a  project  to  assist  claimante  to  set  up  busi- 
nesses and  would  have  to  demonstrate  that  suitable  conditions  for 
creating  new  small  businesses  exist.  States  would  have  to  establish 
the  projects  on  a  basis  that  would  permit  an  estimate  of  the  cost 
incurred  or  savings  achieved.  States  would  be  required  to  guaran- 
tee that  no  net  additional  costs  in  any  fiscal  year  would  accrue  to 
the  unemployment  program  as  a  result  of  the  projects.  (State  gen- 
eral revenues  would  have  to  be  used  to  meet  administrative  costs 
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and  to  make  up  any  losses  to  the  unemployment  compensation  pro- 
gram.) 

Effective  date. — Upon  enactment. 
Senate  amendment 

Same  as  House  bill. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment,  effective  upon  enactment. 

C.  FUTA  TAX  EXTENSION 

(Sections  9243-46  of  House  bill;  Sections  4585-86  of  Senate 
amendment) 

Present  law 

The  Federal  Unemplojmient  Tax  Act  (FUTA)  imposes  a  gross  em- 
ployer tax  of  6.2  percent  on  the  first  $7,000  paid  annually  to  each 
employee.  Employers  in  States  with  no  overdue  Federal  loans  are 
eligible  for  a  full  5.4  percentage  point  credit,  making  the  basic  net 
FUTA  tax  rate  0.8  percent.  The  0.8  percent  tax  rate  has  a  perma- 
nent component  of  0.6  and  a  temporary  component  of  0.2.  The  0.2 
percentage  point  surtax  expires  at  the  end  of  the  year  in  which  the 
Unemployment  Trust  Fund  pays  off  an  $8.7  billion  debt  incurred  in 
the  1970s.  Since  this  debt  was  repaid  in  May  1987,  the  0.2  percent- 
age point  surtax  is  scheduled  to  expire  at  the  end  of  1987. 

House  bill 

The  0.2  percentage  point  surtax  is  extended  for  3  years.  Half  of 
the  additional  revenue  collected  during  the  extension  flows  into  the 
Extended  Unemployment  Compensation  Account  and  the  other 
half  goes  into  the  Federal  Unemplo)mient  Account. 

In  order  to  accumulate  reserves  in  these  accounts  to  help  avoid 
future  debt  to  the  General  Fund,  the  ceilings  in  these  accounts  are 
tripled  from  0.125  percent  to  0.375  percent  of  total  covered  wages. 

If  these  accounts  obtain  new  loans  from  the  genersd  fund,  inter- 
est would  be  charged  on  the  new  loans.  Currently,  these  loans  are 
interest  free.  The  interest  rate  is  the  same  rate  that  is  used  to  cal- 
culate interest  on  balances  in  the  Unemployment  Trust  Fund.  In- 
terest pajmients  by  States  on  borrowing  from  the  Federal  Unem- 
ployment Account  would  be  paid  to  that  Account.  Under  present 
law,  such  interest  is  paid  into  the  General  Fund. 

Effective  date. — Wsiges  paid  on  or  after  January  1,  1988. 

Senate  amendment 

Same  as  House  bill,  except  that  the  ceiling  on  the  Federal  Unem- 
ployment Accoimt  is  increased  from  0.125  percent  to  0.625  percent 
of  total  covered  wages  and  no  provision  is  made  for  interest  pay- 
ments on  loans  from  the  Greneral  Fund. 

Effective  date. — Wages  paid  on  or  after  January  1,  1988. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  except  that  it 
increases  the  ceiling  on  the  Federal  Unemployment  Account  to 
0.625  percent  of  total  covered  wages  as  proposed  in  the  Senate 
amendment. 

IV.  Supplemental  Security  Income  (SSI) 

A.  permanent  extension  of  disregard  of  certain  in-kind 

ASSISTANCE 

(Section  9201  of  House  bill;  Section  4071  of  Senate  amendment) 
Present  law 

In  counting  income  for  purposes  of  determining  SSI  benefits,  the 
law  requires  exclusion  of  any  support  or  maintenance  assistance 
furnished  to  or  on  behalf  of  an  individual  that  (as  determined  by 
the  State)  is  based  on  need  for  such  support  or  maintenance,  in- 
cluding assistance  received  to  help  in  meeting  the  costs  of  home 
energy  (both  heating  and  cooling),  and  that  is  (a)  assistance  fur- 
nished in-kind  by  a  private  nonprofit  agency;  or  (b)  assistance  fur- 
nished by  a  supplier  of  home  heating  oil  or  gas,  or  by  an  entity  pro- 
viding home  energy.  States  have  the  option  to  exclude  this  kind  of 
assistance  in  determining  AFDC  benefits.  This  provision  expired 
September  30,  1987. 

House  bill 

The  House  bill  would  permanently  extend  the  mandatory  SSI 
disregard  and  the  optional  AFDC  disregard  of  such  in-kind  assist- 
ance. 

Effective  da^e.— October  1,  1987. 
Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill  except  for 
a  technical  difference  with  respect  to  the  effective  date. 

Conference  Agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment  with  an  effective  date  of  October  1,  1987. 

B.  EXCLUSION  OF  REAL  PROPERTY  WHEN  IT  CANNOT  BE  SOLD 

(Section  9203  of  House  bill;  Section  4069  of  Senate  amendment) 
Present  law 

An  individual  may  receive  SSI  benefits  for  a  limited  time  even 
though  he  has  property  that,  if  counted,  would  make  him  ineligi- 
ble. These  benefits  are  conditioned  upon  the  disposal  of  the  proper- 
ty, and  are  subject  to  recovery  as  overpayments  when  the  property 
is  sold,  or  if  the  individual  fails  to  dispose  of  them  within  the  re- 
quired time. 

Regulations  permit  conditional  payments  for  up  to  three  months 
in  the  case  of  excess  liquid  resources  that  do  not  exceed  $3,000  for 
an  individual  and  $4,500  for  a  couple.  In  the  case  of  real  property, 
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regulations  allow  conditional  pajrments  for  up  to  six  months.  There 
is  no  limit  on  the  value  of  the  real  property  which  an  individual 
can  own  and  receive  conditional  pa)rments. 

SSI  regulations  also  provide  that  property  which  no  one  has  of- 
fered to  buy  within  the  conditional  payment  disposition  period 
cannot  be  presumed  to  have  zero  market  value  and  therefore  not 
be  counted  as  a  resource.  The  regulations  provide  that  the  estimate 
of  the  property's  market  value  remains  operative  unless  the  SSI  re- 
cipient submits  evidence  which  establishes  a  lower  value. 

House  bill 

The  House  bill  would  exclude  from  countable  resources  real 
property  owned  by  an  SSI  recipient  which  cannot  be  sold  because: 
(1)  it  is  jointly  owned  (and  its  sale  would  cause  undue  hardship,  in- 
cluding loss  of  housing,  for  the  other  owners);  (2)  its  sale  is  barred 
by  a  legal  impediment;  or  (3)  the  owner's  reasonable  efforts  to  sell 
it  have  been  unsuccessful. 

Effective  date,— October  1,  1987. 

Senate  amendment 

The  Senate  amendment  would  exclude  (and  does  not  require  the 
sale  of)  real  property  for  so  long  as  it  cannot  be  sold  because:  (1)  it 
is  jointly  owned  (and  its  sale  would  cause  undue  hardship  due  to 
loss  of  housing  for  the  other  owner  or  owners);  (2)  its  sale  is  barred 
by  a  legal  impediment;  or  (3)  as  determined  by  regulations  issued 
by  the  Secretary,  the  owner's  reasonable  efforts  to  sell  it  have  been 
unsuccessful. 

Effective  date. — The  first  day  of  the  second  calendar  quarter  to 
begin  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  with 
an  effective  date  of  April  1,  1988. 

C.  TRANSFER  OF  ASSETS  FOR  LESS  THAN  FAIR  MARKET  VALUE 

(Section  9204  of  House  bill;  Section  4067  of  Senate  amendment) 
Present  law 

When  an  individual  gives  away  or  sells  an  asset  at  less  than  fair 
market  value,  the  value  of  that  asset  is  counted  for  24  months  after 
disposal  in  determining  whether  the  individual  meets  the  SSI  re- 
source requirements,  provided  it  is  determined  that  the  transaction 
was  for  the  purpose  of  establishing  eligibility  for  SSI.  The  transac- 
tion is  presumed  to  have  been  for  the  purpose  of  establishing  SSI 
eligibility  unless  the  individual  furnishes  convincing  evidence  that 
it  was  exclusively  for  some  other  purpose. 

House  hill 

The  House  bill  provides  that  the  value  of  resources  given  away 
or  sold  for  less  than  fair  market  value  in  the  prior  24  months  may 
not  be  counted  toward  the  SSI  resource  limit  until  the  cumulative 
uncompensated  value  of  such  resources  exceeds  $3,000.  It  would 
also  require  the  Secretary  to  issue  regulations  for  suspending  the 
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transfer  of  assets  rule  in  cases  where  he  determines  that  the  sus- 
pension is  necessary  to  avoid  undue  hardship. 
Effective  date —Ocioher  1,  1987. 

Senate  amendment 

The  Senate  amendment  would  require  the  Secretary  of  HHS  to 
issue  regulations  for  suspending  the  transfer  of  assets  rule  where 
he  determines  that  the  suspension  is  necessary  to  avoid  undue 
hardship. 

Effective  date. — The  first  day  of  the  second  calendar  quarter  to 
begin  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  includes  only  the  provision  which 
allows  the  Secretary  of  Health  and  Human  Services  to  waive  the 
SSI  transfer  of  assets  policy  in  cases  of  undue  hardship,  effective 
April  1,  1988.  The  conferees  believe  that  the  SSI  transfer  of  assets 
policy  should  be  coordinated  with  the  Medicaid  transfer  of  assets 
policy  and  expect  that  the  two  will  be  coordinated  in  the  cata- 
strophic health  care  bill  which  will  be  in  conference  during  the 
second  session. 

D.  EXCLUSION  OF  INTEREST  IN  BURIAL  ACCOUNTS 

(Section  9205  of  House  bill;  Section  4070  of  Senate  amendment) 
Present  law 

In  determining  whether  an  individual's  resources  are  within  the 
SSI  eligibility  limits  ($1,800  per  individual  in  counted  resources  in 
1987)  there  is  excluded  an  amount  of  up  to  $1,500  that  is  placed  in 
a  separately  identifiable  burial  account,  if  the  inclusion  of  any  por- 
tion of  the  amount  in  the  account  would  cause  the  individual's  re- 
sources to  exceed  the  SSI  resource  limit.  Any  interest  earned  on 
the  excluded  account  also  is  excluded.  If  the  person's  resources  are 
so  low  that  the  amount  in  the  burisd  account  would  not  cause  ineli- 
gibility, any  interest  earned  is  not  excluded. 

House  bill 

The  House  bill  would  require  that  any  interest  on  designated 
burial  accounts  must  be  excluded  in  determining  whether  an  indi- 
vidual meets  the  SSI  resource  requirements,  regardless  of  the 
amount  of  the  individual's  other  resources. 

Effective  date.— October  1,  1987. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill  except  for 
a  technical  difference. 

Effective  date.— The  first  day  of  the  second  calendar  quarter  to 
begin  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  effec- 
tive April  1,  1988.  In  addition,  the  conferees  wish  to  clarify  that  the 
term  "separately  identifiable"  as  used  in  defining  an  excludable 
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burial  fund  means  that  the  assets  set  aside  as  a  burial  fund  must 
be  kept  separate  from  the  individual's  other  assets  and  the  fund 
must  be  specifically  identified  as  to  its  purpose. 

E.  TREATMENT  OF  AFDC  BENEFITS  UNDER  SSI  RETROSPECTIVE 
ACCOUNTING 

(Section  9206  of  House  bill;  Section  4068  of  Senate  amendment) 
Present  law 

When  a  recipient  of  Aid  to  Families  with  Dependent  Children 
(AFDC)  becomes  eligible  for  SSI,  his  eligibility  for  AFDC  is  termi- 
nated. However,  rules  for  determining  the  amount  of  an  individ- 
ual's SSI  benefit  require  that  the  AFDC  payment  received  in  the 
month  of  application  must  be  counted  as  income  in  determining 
SSI  benefits  for  the  fii*st  and  second  months  after  the  month  of  ap- 
plication. This  results  in  reduced  SSI  payments  for  those  months, 
even  though  the  individual's  AFDC  payments  have  actually  been 
terminated. 

House  bill 

The  House  bill  would  require  that  AFDC  pa3mients  made  by  a 
State  welfare  agency  be  disregarded  in  determining  SSI  benefits. 
Effective  da^e.— October  1,  1987. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill  except  for 
a  technical  difference. 

Effective  date. — The  first  day  of  the  second  calendar  quarter  to 
begin  aifter  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment,  with  language  clarifying  that  certain  income  will  be 
counted  only  in  the  month  it  is  received.  This  provision  will  apply 
to  income  received  under  title  IV-A  (AFDC),  title  IV-E  (foster  care), 
refugee  cash  assistance,  Cuban/Haitian  entrant  assistance,  or  gen- 
eral and  child  welfare  assistance  provided  by  the  Bureau  of  Indian 
Affairs.  The  provision  is  effective  April  1,  1988. 

F.  TREATMENT  OF  CERTAIN  COUPLES  IN  INSTITUTIONS 

(Section  9207  of  House  Bill;  Section  4074  of  Senate  Amendment) 
Present  law 

States  are  allowed  to  treat  a  husband  and  wife  who  have  shared 
a  room  in  a  Medicaid  institut  on  for  a  period  of  six  months  as  a 
couple  (rather  than  as  two  eli,  ,ible  individuals,  as  would  otherwise 
be  required  under  SSI  rules)  if  doing  so  would  prevent  a  reduction 
or  termination  of  Medicaid  benefits. 

House  hill 

The  House  bill  would  expand  this  option  to  cover  situations  in 
which  the  husband  and  wife  live  in  the  same  facility. 
Effective  da^e.— November  10,  1986. 
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Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 
Effective  date. — Upon  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment,  effective  November  10,  1986. 

G.  EXTENSION  OF  DEADUNE  FOR  CERTAIN  WIDOW  (ER)S  TO  APPLY  FOR 

MEDICAID 

(Section  9208  of  House  bill;  Section  4079  of  Senate  amendment) 
Present  law 

The  1983  social  security  amendments  increased  benefits  for  dis- 
abled widows  and  widowers.  Because  this  benefit  increase  had  the 
effect  of  making  some  individuals  ineligible  for  SSI  and  therefore 
for  Medicaid,  a  provision  was  later  enacted  to  deem  them  to  be  SSI 
recipients  for  purposes  of  Medicaid  eligibility.  The  law  provided  a 
15-month  period  (to  July  1,  1987)  during  which  affected  individuals 
could  file  an  application  for  Medicaid  under  this  provision. 

House  bill 

The  House  bill  would  extend  the  period  during  which  these  per- 
sons may  file  an  application  for  Medicaid  to  July  1,  1988. 
Effective  date.— July  1,  1987. 

Senate  amendment 
Same  provision. 

Effective  date. — Upon  enactment. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment,  effective  July  1,  1987. 

H.  INCREASE  IN  SSI  EMERGENCY  ADVANCE  PAYMENTS 

(Section  9209  of  House  bill;  Section  4066  of  Senate  amendment) 
Present  law 

The  Social  Security  Administration  may  make  emergency  ad- 
vance payments  of  up  to  $100  to  individuals  who  are  presumptively 
eligible  for  SSI  and  who  face  a  financial  emergency. 

House  bill 

The  House  bill  would  increase  the  allowable  emergency  advance 
payment  to  equal  the  maximum  amount  of  the  regular  Federal  SSI 
monthly  benefit  rate  (currently  $340  for  an  individual)  plus,  if  any, 
the  Federally-administered  State  supplementary  pajonent. 

Effective  date.— October  1,  1987. 

Senate  amendment 
Same  provision. 
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Effective  date— The  first  day  of  the  second  calendar  quarter  to 
begin  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment,  effective  upon  enactment. 

I.  EXTENSION  OF  INTERIM  ASSISTANCE  REIMBURSEMENT 

(Section  9210  of  House  Bill;  Section  4118  of  Senate  Amendment) 
Present  law 

Upon  written  authorization  by  an  individual,  the  Secretary  of 
Health  and  Human  Services  may  withhold  SSI  benefits  due  to  that 
individual  and  pay  a  State  from  the  benefits  withheld  an  amount 
sufficient  to  reimburse  the  State  for  interim  assistance  furnished 
the  individual.  This  method  of  reimbursing  States  for  interim  SSI 
assistance  may  be  used  only  in  the  case  of  payments  made  to  an 
applicant  awaiting  a  determination  of  initial  eligibility. 

House  bill 

(a)  The  House  bill  would  permit  States  to  also  receive  reimburse- 
ment for  interim  assistance  in  cases  where  they  have  provided  cash 
assistance  to  individuals  whose  SSI  benefits  were  terminated  or 
suspended,  but  who  subsequently  were  found  eligible  for  benefits. 

(b)  The  House  bill  would  also  permit  use  of  this  mechanism  to 
reimburse  a  State  for  interim  assistance  given  to  a  recipient  whose 
SSI  check  hais  been  lost  or  stolen  and  not  promptly  replaced. 

Effective  date. — The  provision  would  be  effective  the  13th  month 
following  the  month  of  enactment,  or  if  sooner,  the  first  month  for 
which  the  Secretary  determines  that  it  is  administratively  feasible. 

Senate  amendment 

(a)  Same  as  the  House  bill. 

(b)  No  provision. 

Effective  date—Same  as  House  bill. 
Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  effec- 
tive the  13th  month  following  the  month  of  enactment,  or,  if 
sooner,  the  first  month  for  which  the  Secretary  determines  that  it 
is  administratively  feasible.  Although  the  conferees  have  not 
agreed  to  the  House  provision  authorizing  use  of  the  interim  assist- 
ance mechanism  with  respect  to  lost  or  stolen  checks,  they  expect 
the  Social  Security  Administration  to  take  steps  to  improve  its  pro- 
cedures for  responding  to  the  needs  of  recipients  who  are  facing 
emergency  situations  because  their  checks  have  been  lost  or  stolen. 

J.  SPECTAL  NOTICE  TO  BUND  RECIPIENTS 

(Section  9211  of  House  bill;  Section  4076  of  Senate  amendment) 
Present  law 
No  provision. 


828 

House  bill 

(a)  The  House  bill  would  require  the  Social  Security  Administra- 
tion to  give  blind  SSI  applicants  or  recipients  the  option:  (1)  to  re- 
ceive a  supplementary  notice  regarding  decisions  or  determinations 
about  their  rights  under  the  SSI  program,  by  telephone,  within  five 
days  after  the  initial  notice  is  mailed;  or  (2)  to  receive  the  initial 
notice  in  the  form  of  a  certified  letter. 

(b)  The  Secretary  would  also  be  required  to  take  appropriate 
steps,  no  later  than  one  year  after  enactment,  to  ensure  that  every 
individual  already  receiving  SSI  benefits  on  the  basis  of  blindness 
is  given  an  opportunity  to  make  the  election  provided  above. 

(c)  Finally,  the  House  bill  would  require  the  Secretary  to  study 
the  desirability  and  feasibility  of  extending  special  or  supplementa- 
ry notices  to  other  persons  who  may  lack  the  ability  to  read  and 
comprehend  regular  written  notices,  and  to  make  any  appropriate 
recommendations  within  6  months  aiPter  enactment. 

Effective  da ^e.— October  1,  1987. 

Senate  amendment 

(a)  The  Senate  amendment  would  require  the  Social  Security  Ad- 
ministration to  give  blind  SSI  applicants  or  recipients  the  option: 
(1)  to  receive  a  supplementary  notice  regarding  decisions  or  deter- 
minations relating  to  their  eligibility,  by  telephone,  within  five 
days  after  the  initial  notice  is  mailed;  (2)  to  receive  the  initial 
notice  in  the  form  of  a  certified  letter;  or  (3)  to  receive  notification 
by  some  alternative  procedure  established  by  the  Secretary  of  HHS 
and  agreed  to  by  the  individual. 

(b)  Same  as  the  House  bill. 

(c)  The  Senate  amendment  would  require  the  Secretary  to  study 
the  desirability  and  feasibility  of  extending  special  or  supplementa- 
ry notices  to  other  persons  who  may  lack  the  ability  to  read  and 
comprehend  regular  written  notices,  and  to  make  any  appropriate 
recommendations  within  12  months  after  enactment. 

Effective  date.— The  first  day  of  the  second  calendar  quarter  to 
begin  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  effec- 
tive July  1,  1988.  The  conferees  want  to  clarify  that  they  expect  the 
Social  Security  Administration  to  assure  that  individual  recipients 
are  adequately  informed  that  they  have  the  option  of  selecting 
whichever  method  of  notification  they  prefer. 

K.  CONTINUED  SSI  BENEFITS  FOR  RECIPIENTS  OF  REHABILITATION 
SERVICES  WHOSE  BUNDNESS  HAS  CEASED 

(Section  9212  of  House  bill;  Section  4077  of  Senate  amendment) 
Present  law 

Benefits  to  a  disabled  individual  may  not  be  terminated,  even 
though  the  individual's  impairment  has  ceased,  if  the  individual  is 
participating  in  an  approved  vocational  rehabilitation  program  and 
the  Commissioner  of  Social  Security  determines  that  the  comple- 
tion or  continuation  of  the  program  will  increase  the  likelihood 
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that  the  individual  may  be  permanently  removed  from  the  disabil- 
ity rolls.  There  is  no  similar  provision  with  respect  to  SSI  recipi- 
ents who  are  blind. 

House  hill 

The  House  bill  would  continue  SSI  benefits  to  individuals  whose 
blindness  has  ceased  if  they  are  participating  in  an  approved  voca- 
tional rehabilitation  program,  under  the  same  conditions  as  apply 
to  the  disabled. 

Effective  ciate.— October  1,  1987. 

Senate  amendment 
Same  as  House  bill. 

Effective  date. — The  first  day  of  the  second  calendar  quarter  to 
begin  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment,  effective  April  1,  1988. 

L.  SSI  EUGIBIUTY  FOR  INDIVIDUALS  IN  PUBUC  EMERGENCY  SHELTERS 

(Section  9213  of  House  bill;  Section  4075  of  Senate  amendment) 
Present  law 

Individuals  in  a  public  institution  generally  are  not  eligible  for 
SSI.  However,  SSI  benefits  are  paid  for  a  period  of  up  to  three 
months  out  of  a  12-month  period  to  an  otherwise  eligible  individual 
who  is  living  in  a  public  emergency  shelter  for  the  homeless. 

House  bill 

The  House  bill  would  extend  to  12  consecutive  months  the  maxi- 
mum period  during  which  SSI  benefits  may  be  paid  to  persons  in 
public  emergency  shelters. 

Effective  date.-— October  1,  1987. 

Senate  amendment 

The  Senate  amendment  would  extend  to  6  months  out  of  9  con- 
secutive months  the  maximum  period  during  which  SSI  benefits 
may  be  paid  to  persons  in  public  emergency  shelters. 

Effective  date. — The  first  day  of  the  second  calendar  quarter  be- 
ginning after  the  date  of  enactment. 

(Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment in  providing  that  an  individual  in  an  emergency  public  shel- 
ter may  receive  SSI  for  up  to  a  total  of  6  months  in  any  period  of  9 
consecutive  months  beginning  after  December  1987.  Thus,  an  indi- 
vidual may  receive  up  to  6  months  of  SSI  benefits  while  in  a  public 
emergency  shelter  during  the  period  of  January-September  1988, 
without  regard  to  his  status  during  months  prior  to  January  1988. 
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M.  EXCLUSION  OF  UNDERPAYMENTS  FROM  RESOURCES 

(Section  9214  of  House  bill) 

Present  law 

The  SSI  program  disregards  retroactive  SSI  or  social  security 
pajnnents  as  a  resource  for  6  months. 

House  hill 

The  House  bill  provides  that,  for  the  2-year  period  beginning 
January  1,  1987,  retroactive  SSI  and  social  security  pajmients  re- 
ceived during  the  period  must  be  disregarded  as  a  resource  for  12 
months. 

Effective  ciate.— January  1,  1987. 
Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  generally  follows  the  House  bill,  but 
provides  that  retroactive  payments  received  during  the  two-year 
period  beginning  October  1,  1987  will  be  disregarded  as  a  resource 
for  9  months. 

N.  FULL  BENEFITS  FOR  SSI  RECIPIENTS  TEMPORARILY  IN  INSTITUTIONS 

(Section  9215  of  House  bill;  Section  4073  of  Senate  amendment) 
Present  law 

An  SSI  recipient's  benefit  is  reduced  to  $25  for  any  month  during 
all  of  which  he  is  in  a  Medicaid  institution.  Individuals  who  are  in 
public  institutions  that  are  not  Medicaid  institutions  (public 
mental  institutions,  for  example)  are  generally  not  eligible  for  SSI 
benefits. 

Medicaid  regulations  give  States  the  option  to  allow  an  individ- 
ual who  enters  a  Medicaid  institution  to  retain,  for  six  months 
only,  more  than  $25  a  month  if  the  State  determines  that  the 
excess  above  $25  is  needed  to  maintain  a  home  that  he  will  return 
to  after  a  temporary  stay  in  the  institution. 

House  bill 

The  House  bill  provides  full  SSI  benefits,  including  State  supple- 
mentary payments,  for 'a  person  who  enters  a  public  institution  or 
a  Medicaid  institution,  if  it  is  determined  that  the  person's  stay  is 
not  likely  to  exceed  3  months  and  he  must  continue  to  maintain  a 
home  to  which  he  may  return  upon  leaving  the  institution. 

It  would  also  require  the  Secretary  to  establish  procedures  for 
making  necessary  determinations  and  would  authorize  him  to 
enter  into  agreements  with  State  and  local  public  and  private 
agencies  for  making  such  determinations.  The  procedures  and 
agreements  would  provide  appropriate  assistance  to  individuals 
who,  because  of  their  physical  or  mental  condition,  have  limited 
ability  to  furnish  the  information  needed  to  make  the  determina- 
tions. 
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Effective  rfafe.— July  1,  1988. 
Senate  amendment 

The  Senate  amendment  contains  a  similar  provision.  It  would  re- 
quire that  a  physician  certify  that  the  individual's  stay  in  the  insti- 
tution is  not  likely  to  exceed  3  months.  Full  benefits  could  be  paid 
to  an  individual  in  a  public  institution  only  if  the  institution's  pri- 
mary purpose  is  the  provision  of  medical  or  psychiatric  care. 

Effective  ciate.— July  1,  1988. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  effec- 
tive July  1,  1988. 

The  conferees  recognize  that  it  may  frequently  be  difficult  to 
make  the  determination  that  an  individual's  stay  in  an  institution 
(or  institutions)  is  likely  not  to  exceed  three  months.  It  will  require 
a  physician  to  certify  something  that  is  anticipated,  not  something 
that  has  actually  happened. 

Because  of  the  anticipatory  nature  of  the  provision,  it  is  clear 
that  SSI  recipients  may  be  able  to  take  advantage  of  it  only  if  they 
are  informed  of  its  existence.  Therefore,  the  conferees  direct  the 
Social  Security  Administration  to  include  in  informational  litera- 
ture for  applicants  and  recipients  specific  information  about  their 
possible  eligibility  for  continuation  of  full  benefits  in  case  of  tempo- 
rary institutionalization.  Recipients  (or  others  acting  on  their 
behalf)  will  thus  be  aware  of  the  need  to  acquire  the  necessary  cer- 
tification and  to  apply  for  continued  full  benefits  in  a  timely  way. 

In  developing  the  procedures  to  be  used  in  administering  this 
provision  the  conferees  anticipate  that  the  Secretary  will  examine 
the  procedures  used  in  States  like  Wisconsin  that  currently  provide 
for  "maintenance  of  the  home"  allowances  for  persons  who  are  in 
temporary  care  in  Medicaid  institutions. 

In  addition,  the  conferees  note  that  SSA  will  have  authority 
under  this  provision  to  make  arrangements  with  public  or  private 
agencies  to  assist  in  making  the  determinations  required  under 
this  provision  to  the  extent  that  it  determines  this  will  facilitate 
the  administration  of  the  provision. 

Finally,  the  conferees  direct  SSA  to  evaluate  the  effects  of  this 
provision  and  to  report  its  findings  to  the  Congress  within  three 
years  after  enactment. 

O.  RETENTION  OF  MEDICAID  FOR  CERTAIN  WIDOW  (ER)S 

(Section  9216  of  House  bill;  Section  4078  of  Senate  amendment) 
Present  law 

SSI  law  requires  individuals  to  apply  for  all  other  benefits  for 
which  they  may  be  eligible.  Thus,  at  age  60,  disabled  widows  or 
widowers  who  apply  for  or  are  receiving  SSI,  are  required  to  apply 
for  early  aged  widow  or  widower  social  security  benefits,  which  are 
actuarially  reduced.  Where  the  resulting  social  security  benefit  is 
sufficient  to  end  SSI  eligibility,  the  disabled  widow  or  widower  may 
lose  Medicaid  coverage. 
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House  hill 

The  House  bill  would  require  that  an  individual  who  would  oth- 
erwise qualify  for  SSI  on  the  basis  of  disability  or  blindness,  but 
beginning  at  age  60  qualifies  for  social  security  early  aged  widow's 
or  widower's  benefits  and  loses  eligibility  for  SSI,  nevertheless,  be 
deemed  to  be  an  SSI  recipient  for  purposes  of  Medicaid  eligibility. 
It  would  continue  Medicaid  eligibility  until  the  individual  Incomes 
eligible  for  Medicare. 

Effective  date. — The  provision  would  apply  with  respect  to  any 
individual  without  regard  to  whether  the  determination  of  his  or 
her  eligibility  for  SSI  benefits  occurred  before,  on,  or  after  the  date 
of  enactment.  However,  no  individual  would  be  eligible  for  Medic- 
aid by  reason  of  this  amendment  before  October  1,  1987. 

Senate  amendment 
Same  as  House  bill. 

Effective  date. — The  Senate  amendment  is  the  same  as  the  House 
bill,  except  that  it  provides  that  no  individual  would  be  eligible  for 
Medicaid  by  reason  of  this  amendment  before  the  first  day  of  the 
second  calendar  quarter  beginning  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment,  effective  July  1,  1988.  The  conferees  note  that  the 
Social  Security  Administration  is  not  expected  to  individually  iden- 
tify all  of  those  whose  SSI  benefits  have  been  terminated  in  the 
past.  SSA  may  instead  provide  a  generalized  notice  to  a  category  or 
class  of  Social  Security  beneficiaries  which  is  likely  to  include 
those  who  may  have  been  affected.  The  conferees  do  expect  that 
widows  or  widowers  who  lose  benefits  in  the  future  will  receive  in- 
dividual notification  of  their  continued  eligibility  for  Medicaid. 

p.  DEMONSTRATION  TO  ASSIST  HOMELESS  INDIVIDUALS  IN  OBTAINING  SSI 

(Section  9217  of  House  bill;  Section  4117  of  Senate  amendment) 
Present  law 

SSI  law  requires  the  Secretary  to  make  payments  to  eligible  indi- 
viduals who  do  not  have  a  fixed  address  but  does  not  authorize  spe- 
cific services  and  procedures  for  identifying  potentially  eligible 
homeless  persons  and  helping  them  apply  for  benefits. 

House  bill 

(a)  The  House  bill  would  authorize  $1.25  million  for  FY  1988,  $2.5 
million  for  FY  1989,  and  such  sums  as  may  be  necessary  thereaifter 
for  projects  to  demonstrate  and  test  the  feasibility  of  developing 
and  using  special  procedures  to  ensure  that  all  homeless  individ- 
uals in  shelters  understand  their  rights  to  benefits  under  the  SSI 
program  and  other  programs  under  the  Social  Security  Act,  to  pro- 
vide them  with  all  possible  help  in  applying  for  benefits  and  ob- 
taining necessary  documentation,  and  ensuring  that  they  receive 
the  benefits  to  which  they  are  entitled.  It  would  permit  up  to  10 
States  to  create  SSI  outreach  team  projects  at  a  cost  not  to  exceed 
$250,000  yearly  per  project. 
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(b)  A  demonstration  State's  SSI  Outreach  and  Eligibility  Team 
would  consist  of:  a  caseworker  from  the  State  adult  social  services 
agency  (or  from  a  local  adult  social  services  agency),  who  would  be 
the  team  leader,  and,  if  necessary,  one  other  caseworker;  a  consult- 
ative medical  examiner  who  is  a  physician /psychiatrist  qualified  to 
provide  consultative  examinations  for  the  Disability  Determination 
Service  (DDS)  of  the  State;  a  disability  examiner  from  the  State 
DDS;  and  a  social  security  claims  representative.  The  Secretary 
would  enter  into  an  agreement  with  the  State  providing  that  team 
members  detailed  from  their  agencies  shall  retain  authority  to 
make  decisions  and  determinations  that  they  would  have  within 
the  agency. 

(c)  The  team  leader  would  be  assigned  the  following  duties:  deter- 
mining, before  visiting  the  shelter,  the  names  of  persons  there  who 
are  potentially  eligible  for  SSI;  arranging  transportation  and,  if 
necessary,  accompanjdng  SSI  disability  applicants  to  necessary  ex- 
aminations outside  the  shelter;  assisting  as  needed  in  interviews; 
tracking  and  monitoring  decisions  made  on  claims;  and  assisting  as 
needed  in  obtaining  additional  eligibility-related  information  about 
applicants. 

(d)  The  Secretary  would  be  required  to  waive  requirements,  re- 
strictions, and  limits  in  SSI  law  or  regulations,  or  in  any  other  law 
or  regulation,  that  could  prevent  or  hinder  the  team  from  carrying 
out  its  functions. 

Effective  date.--October  1,  1987. 

Senate  amendment 

(a)  Same  as  House  bill. 

(b)  No  provision. 

(c)  No  provision. 

(d)  The  Secretary  would  be  permitted  to  waive  requirements,  re- 
strictions, and  limits  in  SSI  law,  or  in  any  other  law  or  regulation, 
that  could  prevent  or  hinder  operation  of  the  demonstration  pro- 
gram. 

Effective  da^e.— October  1,  1987. 
Conference  agreement 

The  conference  agreement  authorizes  several  types  of  demonstra- 
tion projects  designed  to  assist  homeless  individuals  who  may  qual- 
ify for  SSI.  Under  this  authority,  the  Secretary  of  Health  and 
Human  Services  would  be  authorized  to  approve  demonstrations 
which:  create  cooperative  approaches  by  the  Federal,  State  and 
local  governments;  establish,  where  appropriate,  multi-agency  SSI 
outreach  teams  similar  to  those  proposed  in  the  House  bill;  test 
special  efforts  for  identifying  homeless  individuals  who  are  poten- 
tisdly  eligible  for  SSI;  provide  assistance  to  the  homeless  in  apply- 
ing for  benefits  and  developing  evidence  related  to  eligibility;  pro- 
vide special  staff  training;  provide  assistance  to  formerly  homeless 
individuals  to  ensure  their  continuing  compliance  with  SSI  rules; 
provide  services  designed  to  help  homeless  individuals  obtain  per- 
manent housing,  nutrition  and  physical  and  mental  health  care; 
and  such  other  demonstrations  as  the  Secretary  may  approve. 

The  conferees  do  not  intend  for  the  Social  Security  Administra- 
tion to  develop  a  new  disability  determination  process  as  a  result  of 
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this  provision.  Instead,  the  intent  is  to  establish  procedures  and 
services,  in  cooperation  with  other  pubhc  and  private  nonprofit  or- 
ganizations, which  reduce  the  barriers  facing  homeless  individuals 
eligible  for  SSI. 

Q.  SSI  EUGIBILITY  REQUIREMENTS  FOR  CERTAIN  AUENS 

(Section  9218  of  House  bill) 

Present  law 

SSI  law  requires  that  the  income  and  resources  of  an  alien's 
sponsor  be  considered  in  determining  the  alien's  eligibility,  provid- 
ed the  sponsor  signed  an  affidavit  of  support.  A  portion  of  the  spon- 
sor's income  (after  allowance  is  made  for  his  own  family  needs)  is 
deemed  available  for  the  alien's  support  for  3  years  after  entry  into 
the  United  States.  This  provision  does  not  apply  to  those  who 
become  blind  or  disabled  after  entry,  to  refugees,  to  those  granted 
political  asylum,  or  to  aliens  sponsored  by  an  agency  or  organiza- 
tion. AFDC  law  has  a  similar  provision;  however,  the  AFD€  pro- 
gram also  restricts  the  eligibility  of  aliens  sponsored  by  agencies 
for  3  years  after  entry. 

House  hill 

The  House  bill  would  make  ineligible  for  SSI  for  3  years  after 
entry  an  alien  for  whom  an  organization  executed  an  affidavit  of 
support  or  similar  agreement  unless  the  sponsoring  organization 
has  ceased  to  exist  or  has  been  determined  by  a  bankruptcy  court 
to  be  bankrupt. 

Effective  date.— Upon  enactment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

R.  INCREASE  IN  PERSONAL  NEEDS  ALLOWANCE 

(Section  4065  of  Senate  amendment) 

Present  law 

The  amount  payable  to  an  SSI  recipient  for  any  month  through- 
out which  he  is  in  a  Medicaid  institution  is  reduced  to  $25  for  an 
individual  and  to  $50  for  an  individual  and  spouse.  These  amounts 
are  intended  to  cover  the  cost  of  personal  needs,  such  as  toiletries 
and  other  small  items,  that  are  not  covered  by  Medicaid.  These 
amounts  have  been  in  effect  since  the  SSI  program  began  in  1974. 

Medicaid  regulations  require  that  States  allow  SSI  recipients 
who  are  residents  of  Medicaid  institutions  to  retain  from  their 
income  no  less  than  the  $25  personal  needs  allowance  benefit 
standard. 

House  bill 
No  provision. 
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Senate  amendment 

The  Senate  amendment  would  increase  the  personal  needs  allow- 
ance to  $30  for  an  individual  and  to  $60  for  a  couple.  It  would  also 
require  States  that  supplement  the  Federal  benefit  to  pass  through 
this  increase  in  the  Federal  payment  level  to  SSI  recipients. 

Effective  date.— July  1,  1988. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  with 
an  effective  date  of  July  1,  1988. 

S.  EXCLUSION  OF  DEATH  BENEFITS  SPENT  ON  LAST  ILLNESS  AND  BURIAL 

(Section  4072  of  Senate  amendment) 

Present  law 

SSI  law  specifies  certain  kinds  of  income  that  must  be  excluded 
in  determining  whether  an  individual's  income  is  within  SSI  limits. 
These  include  proceeds  of  a  life  insurance  policy  to  the  extent  they 
are  used  for  purposes  of  the  final  illness  and  burial  of  the  insured 
person,  or  $1,500,  whichever  is  less. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  would  exclude  pajmients  occasioned  by 
the  death  of  another  person,  to  the  extent  that  the  payments  do 
not  exceed  the  amount  spent  for  purposes  of  the  deceased  person's 
last  illness  and  burial.  It  would  also  exclude  gifts  and  inheritances 
to  the  extent  they  are  used  for  a  last  illness  or  burial. 

Effective  date. — The  first  day  of  the  second  calendar  quarter  to 
begin  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  effec- 
tive April  1,  1988. 

V.  Social  Services,  Child  Welfare  Services,  and  Other 
Provisions  Relating  to  Children 

A.  extension  of  authority  for  voluntary  foster  care 

PLACEMENTS 

(Section  9221  of  House  bill;  Section  4063  of  Senate  amendment) 
Present  law 

Title  rV-E  of  the  Social  Security  Act  authorizes  Federal  matching 
for  maintenance  payments  made  by  States  for  AFDC-eligible  chil- 
dren placed  in  foster  care  homes  or  institutions.  Most  placements 
are  made  under  court  order.  However,  since  1981  there  has  been 
temporary  authority  in  the  law  allowing  States  to  make  pajmients 
for  children  placed  in  foster  care  on  a  voluntary  basis.  To  use  this 
authority.  States  must  have  in  place  certain  foster  care  protections 
and  procedures.  This  authority  expired  September  30,  1987. 


836 


House  bill 

The  House  bill  would  permanently  extend  the  authority  for  Fed- 
eral matching  funds  for  voluntarily-placed  foster  care  children. 
Effective  date.-— Octoher  1,  1987. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except  for 
a  technical  difference. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment,  with  the  technical  change  in  the  Senate  amendment, 
effective  October  1,  1987. 

B.  EXTENSION  OF  AUTHORITY  TO  TRANSFER  FOSTER  CARE  FUNDS 

(Section  9222  of  House  bill;  Section  4062  of  Senate  amendment) 
Present  law 

In  any  year  that  the  Federal  appropriation  for  child  welfare  serv- 
ices exceeds  a  specified  statutory  level,  there  is  a  mandatory  ceiling 
on  the  amount  each  State  may  receive  for  foster  care  maintenance 
payments.  Under  this  mandatory  ceiling.  States  may,  under  certain 
conditions,  transfer  all  unused  foster  care  maintenance  funds  to 
their  child  welfare  services  program.  In  any  year  that  the  Federal 
appropriation  is  below  the  specified  level,  States  may  choose  to  op- 
erate under  a  voluntary  ceiling.  Under  the  voluntary  ceiling. 
States  may,  under  certain  conditions,  transfer  part  of  their  unused 
foster  care  maintenance  funds  to  the  child  welfare  services  pro- 
gram. The  foster  care  ceilings  and  transfer  authority  expired  Sep- 
tember 30,  1987. 

House  bill 

The  House  bill  would  extend  the  foster  care  ceilings  and  transfer 
authority  through  September  30,  1989. 
Effective  da^e.— October  1,  1987. 

Senate  amendment 

Same  as  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment,  effective  October  1,  1987. 

C.  mother/ INFANT  FOSTER  CARE 

(Section  9223  of  House  bill;  Section  4064  of  Senate  amendment) 
Present  law 

When  a  minor  who  is  in  foster  care  has  a  child,  the  minor  con- 
tinues to  be  eligible  for  foster  care  maintenance  payments,  but  the 
child  is  eligible  only  for  regular  AFDC  benefits,  which  are  general- 
ly lower. 
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House  bill 

The  House  bill  would  require  that  in  cases  where  a  child  in 
foster  care  is  the  parent  of  a  son  or  daughter  who  is  in  the  same 
home  or  institution,  the  foster  care  maintenance  pa)rments  for  the 
child  shall  include  amounts  necessary  to  cover  costs  of  items  pro- 
vided on  behalf  of  the  son  or  daughter. 

It  would  also  deem  the  infants  to  be  title  IV-E  foster  care  chil- 
dren for  purposes  of  Medicaid  eligibility  or  for  eligibility  under  the 
adoption  assistance  program. 

Effective  date.— Octoher  1,  1987. 

Senate  amendment 
Same  as  House  bill. 

Effective  date. — The  first  day  of  the  second  calendar  quarter  to 
begin  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment,  effective  April  1,  1988. 

D.  INCREASE  IN  FUNDING  FOR  TITLE  XX  BLOCK  GRANT 

(Section  4061  of  Senate  amendment) 

Present  law 

The  Title  XX  block  grant  program  provides  entitlement  funds  to 
the  States  and  certain  outlying  areas  to  provide  social  services 
aimed  at  five  specified  goals.  States  determine  which  services  to 
provide  in  pursuing  these  goals.  Funds  are  generally  allocated  on 
the  basis  of  population.  Effective  in  FY  1984,  the  ceiling  on  Title 
XX  entitlement  funds  was  set  permanently  at  $2.7  billion. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  would  increase  the  Title  XX  entitlement 
cap  by  $50  million  to  $2,750  billion  for  fiscal  year  1988;  the  cap  re- 
verts to  $2.7  billion  in  1989. 

Effective  rfate.— October  1,  1987. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
an  amendment  requiring  that  the  additional  funds  be  used  for  ad- 
ditional services  and  not  supplant  existing  State  funds. 

E.  EXTENSION  OF  TITLE  XX  AND  CHILD  WELFARE  SERVICES  TO 
AMERICAN  SAMOA 

(Section  4061  of  Senate  amendment) 

Present  law 

All  States  and  outl)dng  areas,  with  the  exception  of  American 
Samoa,  are  eligible  for  Title  XX  social  services  funds.  In  addition, 
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the  law  provides  Title  IV-B  funds  for  child  welfare  services  to 
States,  the  District  of  Columbia,  Puerto  Rico,  the  Virgin  Islands, 
and  Guam,  but  not  American  Samoa. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  would  make  American  Samoa  eligible  to 
participate  in  both  the  Title  XX  and  child  welfare  services  pro- 
grams. 

Effective  date.— October  1,  1987. 
Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  effec- 
tive October  1,  1988. 

F.  NATIONAL  COMMISSION  ON  CHILDREN 

(Section  9703  of  House  bill;  Section  4111  of  Senate  amendment) 
Present  law 

No  provision. 
House  hill 

The  House  bill  would  establish  a  bipartisan  National  CJommission 
on  Children  composed  of  36  members:  12  persons  representing  or- 
ganizations serving  children,  involved  in  activities  on  their  behalf, 
or  engaged  in  academic  research  about  their  problems  and  needs; 
12  elected  or  appointed  public  officials  involved  in  issues  and  pro- 
grams relating  to  children,  and  12  parents  or  representatives  of 
parents  or  parents*  organizations.  It  would  direct  the  President,  the 
Speaker  of  the  House,  and  the  President  pro  tempore  of  the  Senate 
to  each  name  12  members,  4  in  each  category. 

The  Commission  would  hold  public  hearings  throughout  the 
country  on  how  to  safeguard  and  enhance  the  physical,  mental, 
and  emotional  well-being  of  children  and  youth. 

The  Commission  would  make  recommendations  regarding  five 
subjects:  health  of  children,  social  and  support  services  for  children 
and  their  parents,  education,  income  security,  and  tax  policy. 

The  Commission  would  also  seek  to  identify  ways  in  which  public 
and  private  organizations  and  institutions  can  work  together  at  the 
community  level  to  identify  deficiencies  in  existing  services  for 
families  and  children  and  to  develop  recommendations  to  ensure 
that  the  needs  of  families  and  children  are  met,  using  all  available 
resources,  in  a  coordinated  and  comprehensive  manner. 

The  Commission  would  be  required  to  submit  recommendations 
to  the  President  and  Congress  by  September  30,  1988. 

Effective  date. — Upon  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill  except  that 
it  would  charge  the  Commission  with  making  recommendations  re- 
garding four  subjects:  health  of  children,  social  and  support  serv- 
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ices  for  children  and  their  parents,  education,  and  income  security. 
Recommendations  would  be  made  in  the  context  of  the  purposes  of 
relevant  Federal  law. 
Effective  date. — Upon  enactment. 

Conference  agreement 

The  conference  agreement  generally  follows  the  House  bill  and 
the  Senate  amendment.  It  includes  the  House  provision  that  di- 
rects the  Commission  to  study  and  make  recommendations  with  re- 
spect to  tax  policy  (in  addition  to  health,  social  and  support  serv- 
ices, education,  and  income  security),  and  excludes  the  Senate  pro- 
vision that  directs  the  Commission  to  address  specified  issues 
within  the  context  of  particular  provisions  of  law.  The  conferees 
intend  that  the  Commission  take  into  account  the  work  of  other 
commissions  and  task  forces  addressing  related  issues.  The  Confer- 
ees also  intend  that  in  selecting  members  of  the  Commission,  the 
Speaker  of  the  House  will  consult  with  the  Committee  on  Ways 
and  Means,  the  Committee  on  Education  and  Labor  and  the  Com- 
mittee on  Energy  and  Commerce  and  the  President  Pro  Tempore  of 
the  Senate  will  consult  with  the  Committee  on  Finance  and  the 
Committee  on  Labor  and  Human  Resources. 

G.  BOARDER  BABIES  DEMONSTRATION  PROJECTS 

(Section  4112  of  Senate  amendment) 

Present  law 

No  provision. 
House  hill 

No  provision. 
Senate  amendment 

The  Senate  amendment  would  authorize  $4  million  yearly  for 
three  years  to  fund  demonstration  projects  to  provide  residential 
care  for  newborn  babies  whose  parents  abandon  them  to  the  care 
of  hospitals. 

Demonstrations  could  include:  (1)  projects  in  which  infants 
remain  with  a  parent  in  a  residential  setting,  where  appropriate 
care  for  the  infant  and  suitable  treatment  for  the  parent  may  be 
assured;  (2)  projects  that  assure  appropriate  individualized  care  for 
such  infants  in  a  foster  home  or  other  nonmedical  residential  set- 
ting; (3)  such  other  projects  as  the  Secretary  of  Health  and  Human 
Services  determines  will  best  serve  the  interests  of  such  infants 
and  will  serve  as  models  for  projects  in  other  communities. 

The  Secretary  would  be  required  to  give  priority  among  appli- 
cants for  funds  to  those  projects  that  serve  areas  most  in  need  of 
alternative  care  arrangements  for  boarder  babies,  provide  for  ade- 
quate evaluation,  and  meet  such  other  criteria  as  he  prescribes. 
Grants  could  be  used  to  pay  costs  of  maintenance  and  necessary 
medical  and  social  services  and  for  such  other  purposes  as  the  Sec- 
retary may  allow. 

Effective  date. —October  1,  1987. 
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Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment, effective  October  1,  1987,  with  the  following  modifications: 
language  is  added  to  clarify  that  infants  in  non-medical  residential 
settings  are  to  be  subject  to  foster  care  case  planning  and  case 
review  requirements  comparable  to  those  in  section  475  of  the 
Social  Security  Act;  the  demonstration's  purpose  is  expanded  to  in- 
clude projects  which  are  designed  to  recruit,  train,  and  support 
foster  parents  and  other  professionals  working  with  these  infants; 
and  additional  application  requirements  for  potential  demonstra- 
tion grantees  are  established. 

The  demonstration  projects  approved  by  the  conferees  will  pro- 
vide residential  care  for  newborn  babies  whose  parents  abandon 
them  to  the  care  of  hospitals.  These  "boarder  babies"  are  frequent- 
ly the  offspring  of  drug  addicts.  They  are  generally  healthy  and  do 
not  require  hospitalization,  but  cities  such  as  New  York  have  found 
it  difficult  to  arrange  alternative  care.  The  conferees  understand 
that  the  "boarder  baby"  problem  is  likely  to  grow  and  become  even 
more  intractable  in  the  coming  years,  and  new  approaches  to  re- 
solving this  problem,  as  well  as  new  resources,  may  well  be  needed. 
This  will  be  an  issue  for  future  Congressional  consideration. 

H.  STUDY  OF  CHILDREN  WITH  AIDS  IN  FOSTER  CARE 

(Section  4113  of  Senate  amendment) 

Present  law 
No  provision. 

House  hill 

No  provision. 
Senate  amendment 

The  Senate  amendment  would  authorize  a  study  to  determine 
the  number  of  infants  and  children  in  the  United  States  who  have 
acquired  immune  deficiency  syndrome  and  who  have  been  placed 
in  foster  care;  the  problems  encountered  by  social  services  agencies 
in  placing  such  infants  and  children;  and  the  potential  growth  in 
the  number  of  such  children  who  will  require  foster  care  over  the 
next  five  years.  The  Secretary  of  Health  and  Human  Services  and 
the  Comptroller  Greneral  of  the  General  Accounting  Office  would 
conduct  the  study  and  make  recommendations  for  improving  care 
of  AIDS  infants  and  children  who  lack  ongoing  parental  involve- 
ment and  support.  The  Secretary  and  the  Comptroller  General 
could  not  duplicate  activities  of  the  Centers  for  Disease  Control. 
Recommendations  would  be  made  within  one  year  after  enactment. 

Effective  date, — Upon  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
an  amendment  requiring  that  the  study  be  conducted  by  only  one 
agency,  the  Department  of  Health  and  Human  Services. 
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ing  the  minimum  500-shareholder  requirement  in  the  case  of  RICs 
that  experience  a  loss  of  shareholders  through  net  redemptions  of 
their  shares. 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1986. 

B.  EMPLOYEE  BENEFIT  PROVISIONS 

1.  Limitation  on  taxable  benefit  option  under  cafeteria  plan 
Present  law 

Under  present  law,  compensation  generally  is  taxable  to  employ- 
ees when  actually  or  constructively  received.  An  amount  is  con- 
structively received  by  a  taxpayer  if  it  is  made  available  to  the  tax- 
payer or  the  taxpayer  has  an  election  to  receive  such  amount. 

There  are  various  exceptions  to  this  basic  principle  of  construc- 
tive receipt.  Under  one  exception,  no  amount  is  included  in  the 
income  of  a  participant  in  a  cafeteria  plan  meeting  certain  require- 
ments solely  because,  under  the  plan,  the  participant  has  an  elec- 
tion to  receive  a  taxable  benefit  (sec.  125).  Nontaxable  benefits  that 
may  be  available  under  a  cafeteria  plan  include,  for  example, 
health  coverage,  group-term  life  insurance,  and  dependent  care  as- 
sistance. The  cafeteria  plan  exception  from  the  principles  of  con- 
structive receipt  generally  also  applies  for  purposes  of  the  Federal 
Insurance  Contribution  Act  (FICA)  and  the  Federal  Unemployment 
Tax  Act  (FUTA). 

House  bill 

Under  the  House  bill,  the  cafeteria  plan  exception  to  the  con- 
structive receipt  principle  is  limited  to  $500.  Thus,  for  example,  if 
an  employee  is  eligible  under  a  cafeteria  plan  to  reduce  her  salary 
by  $1,500  to  buy  health  coverage  or  to  take  the  $1,500  in  taxable 
benefits,  the  employee  is  in  constructive  receipt  of  $1,000  under  the 
bill,  which  is  the  excess  of  the  taxable  benefits  available  over  $500. 
This  would  apply  even  if  she  elected  to  acquire  $1,500  of  health 
coverage  under  the  cafeteria  plan.  Of  course,  if  the  employee  in 
this  example  elected  to  receive  $1,500  in  cash,  such  employee  would 
only  include  this  $1,500  once;  i.e.,  the  employee  would  not  include 
the  $1,000  constructively  received  and  include  an  additional  $1,500 
actually  received. 

The  $500  limit  applies  on  an  individual  basis,  rather  than  a  plan 
basis,  so  that,  for  purposes  of  the  limit,  all  cafeteria  plans  of  all 
employers  in  which  an  individual  participates  are  aggregated.  Cor- 
respondingly, the  limit  applies  to  the  individual's  taxable  year.  In 
addition,  the  employer  is  required  to  report  on  its  employees' 
Forms  W-2  the  amount  of  teixable  benefits  available  but  not  chosen 
by  any  employee. 

The  $500  limit  on  the  cash  option  applies  under  the  bill  for  FICA 
and  FUTA  purposes. 

This  provision  applies  to  taxable  years  beginning  after  December 
31,  1987. 

Senate  amendment 
No  provision. 
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penditures  were  likely  to  result  in  revocation  of  the  organization's 
tax-exempt  status,  unless  the  msuiager's  agreement  was  not  willful 
and  was  due  to  reasonable  cause.  The  burden  of  proof  as  to  wheth- 
er the  manager  knowingly  participated  in  the  lobb3dng  expendi- 
tures is  on  the  Internal  Revenue  Service.  The  fact  that  the  excise 
tax  is  imposed  on  an  organization  does  not  itself  establish  that  any 
manager  of  the  organization  is  subject  to  the  excise  tax. 

The  reasonable  cause  exception  to  the  tax  applicable  to  manag- 
ers is  to  be  applied  in  the  same  manner  as  the  present-law  reasona- 
ble cause  exception  to  the  excise  tax  liability  of  managers  of  a  pri- 
vate foundation  under  section  4945  (see  Treas.  Reg.  sec.  53.4945-- 1). 
Thus,  a  manager  is  liable  for  the  excise  tax  under  the  conference 
agreement  only  if  the  IRS  shows  that,  in  agreeing  to  the  making  of 
the  lobbjdng  expenditures,  the  manager  knew  that  such  expendi- 
tures constituted  lobb)dng  expenditures  and  knew  that  as  a  result 
of  such  expenditures  the  organization  was  likely  to  lose  its  tax- 
exempt  status  under  section  501(cX3),  and  only  if  the  manager 
failed  to  obtain  an  opinion  of  counsel  concerning  the  expenditures 
that  would  protect  the  manager  under  the  reasonable  cause  excep- 
tion. 

APPENDIX-ESTIMATED  BUDGET  EFFECTS  OF  REVENUE  PROVISIONS  OF  CONFERENCE  AGREEMENT- 
FISCAL  YEARS  1988-90 

[Millions  of  dollars] 

Item  1988         1989         1990  1988-90 


PART  l.-REVENUE  PROVISIONS 

I.  Individual  Tax  Provisions: 

A.  Income  Tax  Provisions: 

1.  Child  and  dependent  care  aedit:  Deny  credit  for  overnight  camp 
expenses  

2.  Limit  interest  deduction:  Home  equity  debt  in  excess  of  acquisi- 
tion debt  capped  at  $100,000;  total  for  qualified  residence  debt 
capped  at  $1  million  

3.  On^year  delay  in  application  of  2%  floor  to  indirect  deductions 
through  regulated  investment  companies  

B.  Employee  Benefit  Provisions:  Modify  definition  of  active  participant  for 
IRA  rules  

II.  Business  Tax  Provisions: 

A.  Accounting  Provisions: 

1.  Repeal  vacation  pay  reserve  

2.  Repeal  completed  contract  method  

3.  Require  capitalization  of  pension  past  service  liability  

4.  Repeal  installment  method  for  dealers  

5.  Repeal  cash  method  of  accounting  for  farms  with  receipts  over 
525  million  

6.  Changes  in  required  taxable  years  for  partnerships,  S  corpora- 
tions, and  personal  service  corporations  

B.  Partnership  Provisions: 

1.  Portfolio  income  

2.  Other  publicly-traded  partnership  provisions  

3.  Treatment  of  tax-exempt  partners  

4.  Study  of  publicly-traded  partnerships  

C.  Corporate  Provisions: 

1.  Modify  computation  of  earnings  and  profits  for  intercorporate 
dividends  and  basis  adjustments  (overrule  Woods  Investment 
Company  case)  

2.  Denial  of  graduated  rates  for  personal  service  corporations  

3.  Dividend  received  deduction  to  70%  


11 

106 

112 

229 

8 

31 

54 

93 

-239 

-239 

(») 

(M 

{>) 

614 

885 

1,639 

3,138 

417 

773 

975 

2,165 

91 

153 

173 

417 

1,593 

2,750 

1,942 

6.285 

27 

42 

45 

114 

31 

(M 

3 

34 

77 

127 

170 

374 

22 

42 

60 

124 

28 

97 

111 

236 

34 

208 

450 

692 

75 

125 

140 

340 

219 

381 

426 

1,026 
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APPENDIX-ESTIMATED  BUDGET  EFFECTS  OF  REVENUE  PROVISIONS  OF  CONFERENCE  AGREEMENT- 
FISCAL  YEARS  1988-90-Continued 

[Millions  of  dollars] 


Item  1988  1989  1990  1988-90 


4.  Reduction  of  tax  avoidance  in  certain  corporate  dispositions  

37 

94 

273 

404 

5.  Greenmail  and  hostile  corporate  takeovers  

(') 

(') 

{') 

(•) 

6.  Limitations  on  net  operating  loss  carryforwards  of  corporations 

following  worthless  securities  deduction  by  shareholders  

5 

8 

9 

22 

7.  Tax  loss  mergers  and  l)enefit  acquisitions  

26 

44 

48 

118 

8.  LIFO  recapture  on  conversion  from  C  corporation  to  S  corporation.. 

CO 

1  on 
129 

185 

372 

1  9 
IC 

1  c 
l3 

OCT 

C7Q 

1,50^ 

0  170 

3,1/3 

E.  Foreign  Tax  Provisions:  Treatment  of  South  African  income  

OA 

20 

23 

14 

57 

F.  Insurance  Provisions: 

1.  Interest  rate  used  in  computing  reserves  for  life  insurance  and 

annuity  contracts  

43 

154 

208 

405 

2.  Treatment  of  investment  income  of  foreign  insurance  companies .... 

1 1 
11 

97 

LI 

oy 

77 

3.  Minimum  tax  treatment  of  mutual  life  insurance  companies  

91; 

0/ 

Dl 

1X9 
14j 

oUo 

1 17 
11/ 

70 
/3 

1  (\M 

IV.  LSiaie  ano  uin  taxes. 

£.1 

17C 
1/0 

9'39 

lie 

2.  Modify  rates  and  unified  credit  

2 

23 

31 

56 

3.  Valuation  of  property  (estate  tax  freezes  &  minority  discount)  

c 
D 

4d 

1:7 
D/ 

ino 
IU3 

1  99K 

l.JJO 

1  QC9 

4,041 

V.  Excise  Taxes: 

1.  Telephone  tax:  3-year  extension  

1,324 

0  occ 

2,266 

0  mo 

2,4/2 

e  nco 
6,062 

2.  Collect  diesel  fuel  and  special  motor  fuels  taxes  on  sales  to  retailer  

91  C 

04D 

3.  Extension  of  termination  date  for  coal  excise  tax  rate  

VI.  Other  Revenue — Increase  Provisions: 

A.  targeted  Jot)s  Tax  Credit  

4 

2 

2 

7 

B.  Illegal  Federal  Irrigation  Subsidies  as  Gross  Income  

(') 

(') 

(M 

1 

C.  Compliance  Provisions: 

10 

10 

10 

30 

o  IOC 

D.  Tax-Exempt  Bond  Provisions: 

1.  Limitation  on  issuance  of  tax-exempt  bonds  to  acquire  existing 

output  facilities  

9 

70 

162 

241 

2.  Limitation  on  issuance  of  tax-exempt  bonds  by  Indian  tribes 

6 

18 

29 

53 

VII.  Employment  Taxes  (fttle  IX): 

1.  Railroad  retirement  taxes  

144 

182 

183 

509 

2.  FUTA  tax:  3-year  extension  

715 

1.009 

1,033 

2.757 

3.  FICA  taxes: 

a.  Expand  employer  share  of  FICA  tax  to  include  all  cash  tips  

184 

281 

302 

767 

b.  Expand  FICA  tax  to  inactive  duty  reservists,  certain  agricultu'al 

employees,  family  members,  and  group-term  life  insurance  includ- 

ible in  wages  

187 

255 

275 

717 

VIII.  Vaccine  Compensation  Tax  and  Trust  Fund  (Title  IX)  ^  

67 

89 

-5 

151 

Subtotal:  Part  1.— Revenue  Provisions  

9,078 

14,097 

15,068 

38,243 

PART  2.-USER  FEES  (Title  IX) 


\.  Internal  Revenue  Service  

46 

60 

60 

166 

II.  Extensions  and  increases  in  certain  Alcohol,  Tobacco,  and  Firearms 

occupational  taxes  

167 

106 

106 

379 

in.  Customs  Service  

122 

152 

591 

865 

Subtotal:  Part  2.— User  Fees  

335 

318 

757 

1,410 

Grand  Total  

9.413 

14,415 

15.825 

39,653 

'  Gam  of  less  than  $500,000. 

'  Estimates  represent  the  net  effects  of  full-funding  rules  and  underfunding  rules. 
'  Estimate  net  of  outlay  amounts. 
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From  the  Committee  on  the  Budget,  for  consideration  of 
the  House  bill  (except  Title  X),  and  the  Senate  amendment 
(except  subtitle  B  of  Title  IV),  and  modifications  commit- 
ted to  conference: 

WiLUAM  H.  Gray  III, 
Butler  Derrick, 
Martin  Frost, 
Ed  Jenkins, 
Pat  Wiluams, 
James  L.  Oberstar, 

WiLUAM  F.  GOODUNG, 

From  the  Committee  on  the  Budget,  for  consideration  of 
Title  X  of  the  House  bill,  and  subtitle  B  of  Title  IV  of  the 
Senate  amendment,  and  modifications  committed  to  con- 
ference: 

Ed  Jenkins, 

From  the  Committee  on  Agriculture,  for  consideration  of 
Title  I  and  section  5003  of  the  House  bill,  and  Title  VIII 
and  sections  2101  through  2113,  2301,  3001,  and  9005  of  the 
Senate  amendment,  and  modifications  committed  to  con- 
ference: 

de  la  Garza, 

Ed  Jones, 

Charue  Rose, 

Jerry  Huckaby, 

Dan  Glickman, 

Charue  Stenholm, 

Leon  E.  Panetta, 

Ed  Madigan, 

Arlan  Stangeland, 

Robert  F.  Smith, 

Tom  Lewis, 

Wally  Herger, 
From  the  Committee  on  Armed  Services,  for  consideration 
of  section  5001  of  the  Senate  amendment,  and  modifica- 
tions committed  to  conference: 

Les  Aspin, 

Beverly  Byron, 

WiLUAM  L.  Dickinson, 
From  the  Committee  on  Banking,  Finance  and  Urban  Af- 
fairs, for  consideration  of  Title  II  of  the  House  bill,  and 
sections  9006,  9007,  9010,  and  9012  of  the  Senate  amend- 
ment, and  modifications  committed  to  conference: 

Henry  Gonzalez, 

Frank  Annunzio, 

Mary  Rose  Oakar, 

Robert  Garcia, 
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From  the  Committee  on  Banking,  Finance,  and  Urban  Af- 
fairs, for  consideration  of  Title  X  of  the  Senate  amend- 
ment, and  modifications  committed  to  conference: 

Fernand  St  Germain, 
Mary  Rose  Oakar, 
From  the  Committee  on  Education  and  Labor,  for  consider- 
ation of  Title  III  and  subtitle  E  and  section  9602  of  Title 
IX  of  the  House  bill,  and  Part  VI  of  Title  IV,  Title  VI,  ar^ 
sections  4111,  4112,  and  9008  of  the  Senate  amendment, 
and  modifications  committed  to  conference: 

Augustus  F.  Hawkins, 
(except  for  the  pension  pro-  <^ 
visions) 
WiLUAM  D.  Ford, 
(except  for  the  pension  pro- 
visions) 
Joseph  M.  Gaydos, 

(except  for  the  pension  pro- 
visions) 
WiLUAM  L.  Clay, 
(except  for  the  pension  pro- 
visions) 
Pat  Wiluams, 
(except  for  the  pension  pro- 
visions) 
Dale  E.  Kildee, 
(except  for  the  pension  pro- 
visions) 
Major  R.  Owens, 
(except  for  the  pension  pro- 
visions) 
James  M.  Jeffords, 

WiLUAM  F.  GOODUNG, 

Tom  Coleman, 

Marge  Roukema, 
From  the  Committee  on  the  Budget,  for  consideration  of 
Title  III  and  subtitle  E  of  Title  IX  of  the  House  bill,  and 
part  VI  of  subtitle  B  of  title  IV  and  subtitle  A  of  Title  VI 
of  the  Senate  amendment: 

Delbert  Latta, 

Connie  Mack, 

Denny  Smith, 
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From  the  Committee  on  Energy  and  Commerce,  for  consid- 
eration of  subtitles  A,  B,  and  C  of  Title  IV,  parts  2  through 
4  of  subtitle  C  of  Title  IX,  and  sections  1052  and  9602  of  the 
House  bill,  and  subparts  II  through  V  of  part  A,  subparts  I 
(except  sections  4086  and  4091)  and  II  of  part  B  of  subtitle 
A  of  Title  IV  and  sections  4001(q),  4002(b),  4002(c),  4051, 
4111  through  4113,  9010,  and  9011  of  the  Senate  amend- 
ment, and  modifications  committed  to  conference: 

John  D.  Dingell, 

Henry  A.  Waxman, 

James  H.  Scheuer, 

Cardiss  Collins, 

Mike  Synar, 

Ron  Wydler, 

Jim  Slattery, 

Bob  Whittaker, 
(only  for  the  Medicaid  provi- 
sions) 

Tom  Tauke, 
(only  for  the  Medicaid  provi- 
sions) 

From  the  Committee  on  Energy  and  Commerce,  for  consid- 
eration of  sections  4301,  5001,  and  620 1  of  the  House  bill, 
and  subtitle  A  of  Title  II  and  Title  III  (except  sections  3001 
and  3003)  of  the  Senate  amendment,  and  modifications 
committed  to  conference: 

John  D.  Dingell, 
Philip  R.  Sharp, 
Al  Swift, 
Mickey  Leland, 
Jim  Cooper, 
Jim  Slattery, 
Norman  F.  Lent, 
Carlos  Moorhead, 
Bill  Dannemeyer, 
(only  for  section  6201  of  the 
House  bill) 
Jack  Fields, 

From  the  Committee  on  Energy  and  Commerce,  for  consid- 
eration of  section  9033  of  the  House  bill,  and  section  4583 
of  the  Senate  amendment,  and  modifications  committed  to 
conference: 

John  D.  Dingell, 
Tom  Luken, 
James  J.  Florio, 
Billy  Tauzin, 
Jerry  Sikorski, 
Rick  Boucher, 
Jim  Slattery, 
Norman  F.  Lent, 
Bob  Whittaker, 
Tom  Tauke, 
Mike  Bilirakis, 
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From  the  Committee  on  Interior  and  Insular  Affairs,  for 
consideration  of  sections  4301  and  5001  of  the  House  bill, 
and  sections  2001  through  2009  and  3010  of  the  Senate 
amendment,  and  modifications  committed  to  conference: 

Mo  Udall, 

Geo  Miller, 

Austin  J.  Murphy, 

Bruce  F.  Vento, 

Ed  Markey, 
(only  for  purposes  of  NRC 
user  fees) 

Nick  Rahall, 
(only  for  purposes  of  NRC 
user  fees) 

Don  Young, 

Manuel  Lujan,  Jr., 

Robert  J.  Lagomarsino, 

Ron  Marlenee, 
From  the  Committee  on  Interior  and  Insular  Affairs,  for 
consideration  of  sections  5002  through  5004  of  the  House 
bill,  and  sections  2101  through  2113  and  9009  of  the  Senate 
amendment,  and  modifications  committed  to  conference: 

Mo  Udall, 

George  Miller, 

Phiup  R.  Sharp, 

Ed  Markey, 

Austin  J.  Murphy, 

Nick  Rahall, 

Don  Young, 

Manuel  Lujan,  Jr., 

Robert  J.  Lagomarsino, 

Ron  Marlenee, 
From  the  Committee  on  Interior  and  Insular  Affairs,  for 
consideration  of  section  5005  of  the  House  bill,  and  sec- 
tions 2201  through  2203  and  2301  of  the  Senate  amend- 
ment, and  modifications  committed  to  conference: 

Mo  Udall, 

Geo  Miller, 

Philip  R.  Sharp, 

Ed  Markey, 

Sam  Gejdenson, 

Bruce  F.  Vento, 

Don  Young, 

Manuel  Lujan,  Jr., 

Robert  J.  Lagomarsino, 

Ron  Marlenee, 
From  the  Committee  on  the  Judiciary,  for  consideration  of 
the  bankruptcy  provisions  contained  in  sections  9432  and 
9433  of  the  House  bill,  and  sections  4553(e),  4558,  and  4559 
of  the  Senate  amendment,  and  modifications  committed  to 
conference: 

Hamilton  Fish,  Jr., 
Bill  Dannemeyer, 
Carlos  J.  Moorhead, 
Henry  J.  Hyde, 
From  the  Committee  on  Merchant  Marine  and  Fisheries, 
for  consideration  of  Title  VI  of  the  House  bill,  and  sections 
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1002,  2002  (insofar  as  that  section  would  add  a  new  section 
409  (c)  and  (d)  to  the  Nuclear  Waste  Policy  Act  of  1982), 
2008,  and  3001  of  the  Senate  amendment,  and  modifica- 
tions committed  to  conference: 

Walter  B.  Jones, 
Gerry  E.  Studds, 
Mike  Lowry, 
Earl  Hutto, 
Bob  Davis, 
Don  Young, 
(except  for  sections  2002  and 
2008  of  the  Senate  amend- 
ment) 
Norman  F.  Lent, 
(except   for   sections  2002, 
2008,    and   3001    of  the 
Senate  amendment) 
Norman  D.  Shumway, 
Bill  Hughes, 
(solely  for  section  3001  of  the 
Senate  amendment) 
From  the  Committee  on  Post  Office  and  Civil  Service,  for 
consideration  of  Title  VII  of  the  House  bill,  and  Title  V 
(except  section  5002)  of  the  Senate  amendment,  and  modi- 
fications committed  to  conference: 

WiixiAM  D.  Ford, 
Mickey  Leland, 
Gary  L.  Ackerman, 
Gene  Taylor, 
Frank  Horton, 
From  the  Committee  on  Public  Works  and  Transportation 
only  for  consideration  of  subtitle  A  of  Title  VI  of  the 
House  bill: 

James  J.  Howard, 
Robert  A.  Roe, 
Norman  Y.  Mineta, 
James  L.  Oberstar, 
Henry  Nowak, 
Nick  Rahall, 

John  Paul  Hammerschmidt, 

Bud  Shuster, 

Arlan  Stangeland, 

Newt  Gingrich, 
From  the  Committee  on  Government  Operations,  for  con- 
sideration of  sections  5002  and  9003  of  the  Senate  amend- 
ment, and  modifications  committed  to  conference: 

Jack  Brooks, 

John  Conyers, 

Cardiss  Collins, 

Glenn  Engush, 

Henry  A.  Waxman, 

Ted  Weiss, 

Frank  Horton, 

Robert  A.  Walker, 

William  F.  Clinger, 

Al  McCandless, 
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From  the  Committee  on  Science,  Space,  and  Technology, 
for  consideration  of  sections  2002  (insofar  as  that  section 
would  add  new  sections  403(i)  and  410  to  the  Nuclear 
Waste  Policy  Act  of  1982),  2006,  and  2008  of  the  Senate 
amendment,  and  modifications  committed  to  conference: 

Robert  A.  Roe, 

George  E.  Brown,  Jr., 

James  H.  Scheuer, 

Tim  Valentine, 

Jim  Chapman, 

Sid  Morrison, 

Lamar  Smith, 

Ernest  Konnyu, 
From  the  Committee  on  Veterans'  Affairs,  for  consider- 
ation of  Title  VIII  of  the  House  bill,  and  Title  VII  of  the 
Senate  amendment,  and  modifications  committed  to  con- 
ference: 

G.V.  Montgomery, 

Marcy  Kaptur, 

Gerald  B.H.  Solomon, 
From  the  Committee  on  Ways  and  Means,  for  consider- 
ation of  Title  III,  subtitle  A  of  Title  IV,  and  Title  IX  of  the 
House  bill,  and  subtitle  A  of  Title  IV  (except  subpart  V  of 
Part  A  and  Subpart  II  of  Part  B)  and  subtitle  A  of  Title  VI 
and  section  8309  of  the  Senate  amendment,  and  modifica- 
tions committed  to  conference: 

Dan  Rostenkowski, 

Sam  M.  Gibbons, 

J.J.  Pickle; 

Charles  B.  Rangel, 

Pete  Stark, 

Andrew  Jacobs,  Jr., 

Thomas  J.  Downey, 

Bill  Gradison, 

Bill  Frenzel, 
(only  for  the  pension  provi- 
sions) 

Richard  T.  Schulze, 
(only  for  the  pension  provi- 
sions) 

From  the  Committee  on  Ways  and  Means,  for  consider- 
ation of  Title  X  of  the  House  bill,  and  subtitle  B  of  Title  IV 
of  the  Senate  amendment,  and  modifications  committed  to 
conference: 

Dan  Rostenkowski, 
Sam  M.  Gibbons, 
J.J.  Pickle, 
Charles  B.  Rangel, 
Pete  Stark, 
Andrew  Jacobs,  Jr., 
Thomas  J.  Downey, 
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From  the  Committee  on  Ways  and  Means,  for  consider- 
ation of  Title  X  of  the  Senate  amendment,  and  modifica- 
tions committed  to  conference: 

Dan  Rostenkowski, 
Thomas  J.  Downey, 
John  J.  Duncan, 
As  additional  conferees,  for  consideration  of  the  House  bill 
(except  Title  X),  and  the  Senate  amendment  (except  sub- 
title B  of  Title  IV),  and  modifications  committed  to  confer- 
ence: 

Thomas  S.  Foley, 
Dick  Cheney, 
Managers  on  the  Part  of  the  House. 

From  the  Committee  on  the  Budget: 

Lawton  Chiles, 
Ernest  F.  Holungs, 
J.  Bennett  Johnston, 
Jim  Sasser, 
Don  Riegle, 
J.J.  EXON, 

Frank  R.  Lautenberg, 
Pete  V.  Domenici, 
Rudy  Boschwitz, 
Bob  Dole, 

From  the  Committee  on  Agriculture,  Nutrition,  and  For- 
estry: 

Pat  Leahy, 
John  Melcher, 
David  Pryor, 
Richard  G.  Lugar, 
Thad  Cochran, 
From  the  Committee  on  Armed  Services: 

Sam  Nunn, 
John  Glenn, 

From  the  Committee  on  Banking,  Housing,  and  Urban  Af- 
fairs: 

William  Proxmire, 

Alan  Cranston, 

Paul  Sarbanes, 
From  the  Committee  on  Commerce,  Science,  and  Transpor- 
tation: 

Fritz  Holungs, 
Daniel  K.  Inouye, 
Wendell  H.  Ford, 
Jack  Danforth, 
From  the  Committee  on  Energy  and  Natural  Resources: 

J.  Bennett  Johnston, 
Dale  Bumpers, 
Wendell  Ford, 
John  Melcher, 
Jeff  Bingaman, 
Tim  Wirth, 
Don  Nickles, 
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From  the  Committee  on  Environment  and  Public  Works; 

QUENTIN  N.  BURDICK, 

George  Mitchell, 

Max  Baucus, 

John  Breaux, 

Robert  T.  Stafford, 

John  H.  Chafee, 

Dave  Durenberger, 
From  the  Committee  on  Finance: 

Lloyd  Bentsen, 

Spark  M.  Matsunaga, 

Daniel  Patrick  Moynihan, 

Max  Baucus, 

David  L.  Boren, 

Bill  Bradley, 

George  Mitchell, 

Bob  Packwood, 

John  C.  Danforth, 

John  H.  Chafee, 

John  Heinz, 
From  the  Committee  on  Governmental  Affairs: 

John  Glenn, 

Lawton  Chiles, 

Jim  Sasser, 

David  Pryor, 

Ted  Stevens, 
(except  I  do  not  concur  with 
the  budget  reduction  allo- 
cations pursuant  to  the 
Summit  agreement) 

Warren  B.  Rudman, 
From  the  Committee  on  Labor  and  Human  Resources: 

Ted  Kennedy, 

Claiborne  Pell, 

Paul  Simon, 

Orrin  Hatch, 

Robert  T.  Stafford, 

Dan  Quayle, 
From  the  Committee  on  Veterans'  Affairs: 

Alan  Cranston, 

Spark  M.  Matsunaga, 

Frank  H.  Murkowski, 
Managers  on  the  Part  of  the  Senate. 
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Finder's  Aid 

P.L.  100-300  (102  Stat.  437)  Approved  April  29,  1988 
"International  Child  Abduction  Remedies  Act" 


Subject 


Agreement  for  Use 
of  Parent  Locator 
Service  in 
Determining 
Whereabouts  of 
Parent  or  Child 


S.S.  Act 
Section 


463(b) 


Agreement  for  Use 
of  Parent  Locator 
Service  in 
Determining 
Whereabouts  of 
Parent  or  Child 


463(c) 


Agreement  for  Use 
of  Parent  Locator 
Service  in 
Determining 
Whereabouts  of 
Parent  or  Child 


463(e) 
New 


P.L. 
Section 


102 
Stat, 


H.  Rep. 
100-525 


11(1) 


441 


4,  18 


11(2) 


442 


4,  19 


11(3) 


442 


5,  7, 
9-10,  15, 
19.  23 


PUBLIC  LAW  100-300— APR.  29, 1988 


102  STAT.  437 


Public  Law  100-300 
100th  Congress 


An  Act 


To  establish  procedures  to  impleiiiait  the  Convention  on  the  Qvil  Aspects  of  Interna- 
tional Child  Abduction,  done  at  The  Hague  on  October  25,  1980,  and  for  other 
purposes. 


Apr.  29.  1988 


[H.R.  3971] 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled. 


International 
Child  Abduction 


SECTION  1.  SHORT  TITLE. 


Remedies  Act 
42  use  11601 


This  Act  may  be  cited  as  the  'International  Child  Abduction  note.' 
Remedies  Act". 


(a)  Findings.— The  Congress  makes  the  following  findings: 

(1)  The  international  abduction  or  wrongful  retention  of  chil- 
dren is  harmful  to  their  well-being. 

(2)  Persons  should  not  be  permitted  to  obtain  custody  of 
children  by  virtue  of  their  wrongful  removal  or  retention. 

(3)  International  abductions  and  retentions  of  children  are 
increasing,  and  only  concerted  cooperation  pursuant  to  an  inter- 
national agreement  can  effectively  combat  this  problem. 

(4)  The  Convention  on  the  Civil  Aspects  of  International  Child 
Abduction,  done  at  The  Hague  on  October  25,  1980,  establishes 
legal  rights  and  procedures  for  the  prompt  return  of  children 
who  have  been  wrongfidly  removed  or  retained,  as  well  as 
for  securing  the  exercise  of  visitation  rights.  Qiildren  who 
are  wrongfully  removed  or  retained  within  the  meaning  of 
the  Convention  are  to  be  promptly  returned  unless  one  of  the 
narrow  exceptions  set  forth  in  the  Convention  applies.  The 
Convention  provides  a  sound  treaty  framework  to  help  resolve 
the  problem  of  international  abduction  and  retention  of  chil- 
dren and  will  deter  such  wrongful  removals  and  retentions. 

0>)  Declarations.— The    Congress    makes    the  following 
declarations: 

(1)  It  is  the  purpose  of  this  Act  to  establish  procedures  for  the 
implementation  of  the  Convention  in  the  United  States. 

(2)  The  provisions  of  this  Act  are  in  addition  to  and  not  in  lieu 
of  the  provisions  of  the  Convention. 

(3)  In  enacting  this  Act  the  Congress  recognizes— 

(A)  the  international  character  of  the  Convention;  and 

(B)  the  need  for  uniform  international  interpretation  of 
the  Convention. 

(4)  The  Convention  and  this  Act  empower  courts  in  the  United 
States  to  determine  only  rights  under  the  Convention  and  not 
the  merits  of  any  underlying  child  custody  claims. 

SEC  3.  DEHNITIONS.  42  USC  11602. 

For  the  purposes  of  this  Act— 

(1)  the  term  "applicant"  means  any  person  who,  pursuant  to 
the  Convention,  files  an  application  with  the  United  States 
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Authority  under  subsection  (a),  the  head  of  such  department, 
agency,  or  instrumentality  shall  promptly  cause  a  search  to  be  made 
of  the  files  and  records  maintained  by  such  department,  agency,  or 
instrumentality  in  order  to  determine  whether  the  information 
requested  is  contained  in  any  such  files  or  records.  If  such  search 
discloses  the  information  requested,  the  head  of  such  department, 
agency,  or  instrumentality  shall  immediately  transmit  such 
information  to  the  United  States  Central  Authority,  except  that  any 
such  information  the  disclosure  of  which — 

(1)  would  adversely  affect  the  national  security  interests  of 
the  United  States  or  the  law  enforcement  interests  of  the 
United  States  or  of  any  State;  or 

(2)  would  be  prohibited  by  section  9  of  title  13,  United  States 
Code; 

shall  not  be  transmitted  to  the  Central  Authority.  The  head  of  such 
department,  agency,  or  instrumentality  shall,  immediately  upon 
completion  of  the  requested  search,  notify  the  Central  Authority  of 
the  results  of  the  search,  and  whether  an  exception  set  forth  in 
paragraph  (1)  or  (2)  applies.  In  the  event  that  the  United  States 
Central  Authority  receives  information  and  the  appropriate  Federal 
or  State  department,  agency,  or  instrumentality  thereafter  notifies 
the  Central  Authority  that  an  exception  set  forth  in  paragraph  (1)  or 
(2)  applies  to  that  information,  the  Central  Authority  may  not 
disclose  that  information  under  subsection  (a). 

(d)  Information  Available  From  Parent  Locator  Service.— To 
the  extent  that  information  which  the  United  States  Central 
Authority  is  authorized  to  obtain  under  the  provisions  of  subsection 
(c)  can  be  obtained  through  the  Parent  Locator  Service,  the  United 
States  Central  Authority  shall  first  seek  to  obtain  such  information 
from  the  Parent  Locator  Service,  before  requesting  such  information 
directly  under  the  provisions  of  subsection  (c)  of  this  section. 

(e)  Recordkeeping.— The  United  States  Central  Authority  shall 
maintain  appropriate  records  concerning  its  activities  and  the  dis- 
position of  cases  brought  to  its  attention. 

SEC.  10.  INTERAGENCY  COORDINATING  GROUP. 

The  Secretary  of  State,  the  Secretary  of  Health  and  Human 
Services,  and  the  Attorney  General  shall  designate  Federal  employ- 
ees and  may,  from  time  to  time,  designate  private  citizens  to  serve 
on  an  interagency  coordinating  group  to  monitor  the  operation  of 
the  Convention  and  to  provide  advice  on  its  implementation  to  the 
United  States  Central  Authority  and  other  Federal  agencies.  This 
group  shall  meet  from  time  to  time  at  the  request  of  the  United 
States  Central  Authority.  The  agency  in  which  the  United  States 
Central  Authority  is  located  is  authorized  to  reimburse  such  private 
citizens  for  travel  and  other  expenses  incurred  in  participating  at 
meetings  of  the  interagency  coordinating  group  at  rates  not  to 
exceed  those  authorized  under  subchapter  I  of  chapter  57  of  title  5, 
United  States  Code,  for  employees  of  agencies. 

SEC.  11.  AGREEMENT  FOR  USE  OF  PARENT  LOCATOR  SERVICE  IN  DETER- 
MINING WHEREABOUTS  OF  PARENT  OR  CHILD. 

Section  463  of  the  Social  Security  Act  (42  U.S.C.  663)  is  amended— 
(1)  by  striking  "under  this  section"  in  subsection  (b)  and 
inserting  "under  subsection  fa)"; 
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(2)  by  striking  "under  this  section"  where  it  first  appears  in 
subsection  (c)  and  inserting  "under  subsection  (a),  (b),  or  (e)"; 
and 

(3)  by  adding  at  the  end  the  following  new  subsection:  • 
Contracts.             "(e)  The  Secretary  shall  enter  into  an  agreement  with  the  Central 

Authority  designated  by  the  President  in  accordance  with  section  7 
of  the  International  Child  Abduction  Remedies  Act,  under  which  the 
services  of  the  Parent  Locator  Service  established  under  section  453 
shall  be  made  available  to  such  Central  Authority  upon  its  request 
for  the  purpose  of  locating  any  parent  or  child  on  behalf  of  an 
applicant  to  such  Central  Authority  within  the  meaning  of  section 
3(1)  of  that  Act.  The  Parent  Locator  Service  shall  charge  no  fees  for 
services  requested  pursuant  to  this  subsection.". 

42  use  11610.       SEC.  12.  AUTHORIZATION  OF  APPROPRIATIONS. 

There  are  authorized  to  be  appropriated  for  each  fiscal  year  such 
sums  as  may  be  necessary  to  carry  out  the  purposes  of  the  Conven- 
tion and  this  Act. 

Approved  April  29,  1988. 
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INTERNATIONAL  CHILD  ABDUCTION  REMEDIES  ACT 


March  23, 1988.— Committed  to  the  Committee  of  the  Whole  House  on  the  State  of 
the  Union  and  ordered  to  be  printed 


Mr.  Frank,  from  the  Committee  on  the  Judiciary, 
submitted  the  following 

REPORT 


[To  accompany  H.R.  3971] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  the  bill 
(H.R.  3971)  to  establish  procedures  to  implement  the  1980  Hague 
Convention  on  the  Civil  Aspects  of  International  Child  Abduction, 
and  for  other  purposes,  having  considered  the  same,  report  favor- 
ably thereon  with  an  amendment  and  recommend  that  the  bill  as 
amended  do  pass. 

The  amendment  is  as  follows: 

Strike  out  all  after  the  enacting  clause  and  insert  in  lieu  therof 
the  following: 

SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "International  Child  Abduction  Remedies  Act". 

SEC.  2.  FINDINGS  AND  DECLARATIONS. 

(a)  Findings.— The  Congress  makes  the  following  findings: 

(1)  The  international  abduction  or  wrongful  retention  of  children  is  harmful 
to  their  well-being. 

(2)  Persons  should  not  be  permitted  to  obtain  custody  of  children  by  virtue  of 
their  wrongful  removal  or  retention. 

(3)  International  abductions  and  retentions  of  children  are  increasing,  and 
only  concerted  cooperation  pursuant  to  an  international  agreement  can  effec- 
tively combat  this  problem. 

(4)  The  Convention  on  the  Civil  Aspects  of  International  Child  Abduction, 
done  at  The  Hague  on  October  25,  1980,  establishes  legal  rights  and  procedures 
for  the  prompt  return  of  children  who  have  been  wrongfully  removed  or  re- 
tained, as  well  as  for  securing  the  exercise  of  visitation  rights.  Children  who  are 
wrongfully  removed  or  retained  within  the  meaning  of  the  Convention  are  to  be 
promptly  returned  unless  one  of  the  narrow  exceptions  set  forth  in  the  Conven- 
tion applies.  The  Convention  provides  a  sound  treaty  framework  to  help  resolve 
the  problem  of  international  abduction  and  retention  of  children  and  will  deter 
such  wrongful  removals  and  retentions. 
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(b)  Declarations. — The  Congress  makes  the  following  declarations: 

(1)  It  is  the  purpose  of  this  Act  to  establish  procedures  for  the  implementation 
of  the  Convention  in  the  United  States. 

(2)  The  provisions  of  this  Act  are  in  addition  to  and  not  in  lieu  of  the  provi- 
sions of  the  Convention. 

(3)  In  enacting  this  Act  the  Congress  recognizes— 

(A)  the  international  character  of  the  Convention;  and 

(B)  the  need  for  uniform  international  interpretation  of  the  Convention. 

(4)  The  Convention  and  this  Act  empower  courts  in  the  United  States  to  de- 
termine only  rights  under  the  Convention  and  not  the  merits  of  any  underlying 
child  custody  claims. 

SEC.  3.  DEFINITIONS. 

For  the  purposes  of  this  Act — 

(1)  the  term  "applicant"  means  any  person  who,  pursuant  to  the  Convention, 
files  an  application  with  the  United  States  Central  Authority  or  a  Central  Au- 
thority of  any  other  party  to  the  Convention  for  the  return  of  a  child  alleged  to 
have  been  wrongfully  removed  or  retained  or  for  arrangements  for  organizing 
or  securing  the  effective  exercise  of  rights  of  access  pursuant  to  the  Convention; 

(2)  the  term  "Convention"  means  the  Convention  on  the  Civil  Aspects  of 
International  Child  Abduction,  done  at  The  Hague  on  October  25,  1980; 

(3)  the  term  "Parent  Locator  Service"  means  the  service  established  by  the 
Secretary  of  Health  and  Human  Services  under  section  453  of  the  Social  Securi- 
ty Act  (42  U.S.C.  653); 

(4)  the  term  "petitioner"  means  any  person  who,  in  accordance  with  this  Act, 
files  a  petition  in  court  seeking  relief  under  the  Convention; 

(5)  the  term  "person"  includes  any  individual,  institution,  or  other  legal 
entity  or  body; 

(6)  the  term  "respondent"  means  any  person  against  whose  interests  a  peti- 
tion is  filed  in  court,  in  accordance  with  this  Act,  which  seeks  relief  under  the 
Convention;  and 

(7)  the  term  "rights  of  access"  means  visitation  rights; 

(8)  the  term  "State"  means  any  of  the  several  States,  the  District  of  Colum- 
bia, and  any  commonwealth,  territory,  or  possession  of  the  United  States;  and 

(9)  the  term  "United  States  Central  Authority"  means  the  agency  of  the  Fed- 
eral Government  designated  by  the  President  under  section  7(a). 

SEC.  4.  JUDICIAL  REMEDIES. 

(a)  Jurisdiction  of  the  Courts.— (1)  The  courts  of  the  States  shall  have  original 
jurisdiction  of  all  actions  arising  under  the  Convention. 

(2)  The  United  States  district  courts  shall  have  jurisdiction  of  any  action  arising 
under  the  Convention  to  the  extent  authorized  by  chapter  85  of  title  28,  United 
States  Code. 

(b)  Petitions. — Any  person  seeking  to  initiate  judicial  proceedings  under  the  Con- 
vention for  the  return  of  a  child  or  for  arrangements  for  organizing  or  securing  the 
effective  exercise  of  rights  of  access  to  a  child  may  do  so  by  commencing  a  civil 
action  by  filing  a  petition  for  the  relief  sought  in  any  court  which  has  jurisdiction  of 
such  action  and  which  is  authorized  to  exercise  its  jurisdiction  in  the  place  where 
the  child  is  located  at  the  time  the  petition  is  filed. 

(c)  Notice. — Notice  of  an  action  brought  under  subsection  (b)  shall  be  given  in  ac- 
cordance with  the  applicable  law  governing  notice  in  interstate  child  custody  pro- 
ceedings. 

(d)  Determination  of  Case.— The  court  in  which  an  action  is  brought  under  sub- 
section (b)  shall  decide  the  case  in  accordance  with  the  Convention. 

(e)  Burdens  of  Proof. — A  petitioner  in  an  action  brought  under  subsection  (b) 
shall  establish  by  a  preponderance  of  the  evidence — 

(1)  in  the  case  of  an  action  for  the  return  of  a  child,  that  the  child  has  been 
wrongfully  removed  or  retained  within  the  meaning  of  the  Convention;  and 

(2)  in  the  case  of  an  action  for  arrangements  for  organizing  or  securing  the 
effective  exercise  of  rights  of  access,  that  the  petitioner  has  such  rights. 

In  the  case  of  an  action  for  the  return  of  a  child,  a  respondent  who  opposes  the 
return  of  the  child  has  the  burden  of  establishing  by  clear  and  convincing  evidence 
that  one  of  the  exceptions  set  forth  in  article  12,  13,  or  20  of  the  Convention  applies. 

(f)  Appucation  of  the  Convention. — For  purposes  of  any  action  brought  under 
this  Act — 

(1)  the  term  "authorities",  as  used  in  article  15  of  the  Convention  to  refer  to 
the  authorities  of  the  state  of  the  habitual  residence  of  a  child,  includes  courts 
and  appropriate  government  agencies; 
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(2)  the  terms  "wrongful  removal  or  retention"  and  "wrongfully  removed  or 
retained",  as  used  in  the  Convention,  include  a  removal  or  retention  of  a  child 
before  the  entry  of  a  custody  order  regarding  that  child;  and 

(3)  the  term  "commencement  of  proceedings",  as  used  in  article  12  of  the  Con- 
vention, means,  with  respect  to  the  return  of  a  child  located  in  the  United 
States,  the  filing  of  a  petition  in  accordance  with  subsection  (b)  of  this  section. 

(g)  Full  Faith  and  Credit. — Full  faith  and  credit  shall  be  accorded  by  the  courts 
of  the  States  and  the  courts  of  the  United  States  to  the  judgment  of  any  other  such 
court  ordering  or  denying  the  return  of  a  child,  pursuant  to  the  Convention,  in  an 
action  brought  under  this  Act. 

(h)  Remedies  Under  the  Convention  Not  Exclusive. — The  remedies  established 
by  the  Convention  and  this  Act  shall  be  in  addition  to  remedies  available  under 
other  laws  or  international  agreements. 

SEC.  5.  PROVISIONAL  REMEDIES. 

(a)  Authority  of  Courts. — In  furtherance  of  the  objectives  of  article  7(b)  and 
other  provisions  of  the  Convention,  and  subject  to  the  provisions  of  subsection  (b)  of 
this  section,  any  court  exercising  jurisdiction  of  an  action  brought  under  section  4(b) 
of  this  Act  may  take  or  cause  to  be  taken  measures  under  Federal  or  State  law,  as 
appropriated,  to  protect  the  well-being  of  the  child  involved  or  to  prevent  the  child's 
further  removal  or  concealment  b^ore  the  final  disposition  of  the  petition. 

(b)  Limitation  on  Authority. — No  court  exercising  jurisdiction  of  an  action 
brought  under  section  4(b)  may,  under  section  (a)  of  this  section,  order  a  child  re- 
moved from  a  person  having  physical  control  of  the  child  unless  the  applicable  re- 
quirements of  State  law  are  satisfied. 

SEC.  fi.  admissibility  of  documents. 

With  respect  to  any  application  to  the  United  States  Central  Authority,  or  any 
petition  to  a  court  under  section  4,  which  seeks  relief  under  the  Convention,  or  any 
other  documents  or  information  included  with  such  application  or  petition  or  pro- 
vided after  such  submission  which  relates  to  the  application  or  petition,  as  the  case 
may  be,  no  authentication  of  such  application,  petition,  document,  or  information 
shall  be  required  in  order  for  the  application,  petition,  document,  or  information  to 
be  admissible  in  court. 

SEC.  7.  united  states  CENTRAL  AUTHORITY. 

(a)  Designation.— The  President  shall  designate  a  Federal  agency  to  serve  as  the 
Central  Authority  for  the  United  States  under  the  Convention. 

(b)  Functions.— The  functions  of  the  United  States  Central  Authority  are  those 
ascribed  to  the  Central  Authority  by  the  Convention  and  this  Act. 

(c)  Regulatory,— The  United  States  Central  Authority  is  authorized  to  issue  such 
r^ulations  as  may  be  necessary  to  carry  out  its  functions  under  the  Convention  and 
this  Act. 

(d)  Obtaining  Information  From  Parent  Locator  Service.— The  United  States 
Central  Authority  may,  to  the  extent  authorized  by  the  Social  Security  Act,  obtain 
information  form  the  Parent  Locator  Service. 

SEC.  8.  costs  and  FEES. 

(a)  Administrative  Costs.— No  department,  agency,  or  instrumentality  of  the 
Federal  Government  or  of  any  State  or  local  government  may  impose  on  an  appli- 
cant any  fee  in  relation  to  the  administrative  processing  of  applications  submitted 
under  the  Convention. 

(b)  Costs  Incurred  in  Civil  Actions. — (1)  Petitioners  may  be  required  to  bear  the 
costs  of  legal  counsel  or  advisors,  court  costs  incurred  in  connection  with  their  peti- 
tions, and  travel  costs  for  the  return  of  the  child  involved  and  any  accompanying 
persons,  except  as  provided  in  paragraphs  (2)  and  (3). 

(2)  Subject  to  paragraph  (3),  legal  fees  or  court  costs  incurred  in  connection  with 
an  action  brought  under  section  4  shall  be  borne  by  the  petitioner  unless  they  are 
covered  by  payments  from  Federal,  State,  or  local  legal  assistance  or  other  pro- 
grams. 

(3)  Any  court  ordering  the  return  of  a  child  pursuant  to  an  action  brought  under 
section  4  shall  order  the  respondent  to  pay  necessary  expenses  incurred  by  or  on 
behalf  of  the  petitioner,  including  court  costs,  legal  fees,  foster  home  or  other  care 
during  the  course  of  proceedings  in  the  action,  and  transportation  costs  related  to 
the  return  of  the  child,  unless  the  respondent  establishes  that  such  order  would  be 
clearly  inappropriate. 
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SEC.  9.  COLLECTION,  MAINTENANCE.  AND  DISSEMINATION  OF  INFORMATION. 

(a)  In  General. — In  jjerforming  its  functions  under  the  Convention,  the  United 
States  Central  Authority  may,  under  such  conditions  as  the  Central  Authority  pre- 
scribes by  regulation,  but  subject  to  subsection  (c),  receive  from  or  transmit  to  any 
department,  agency,  or  instrumentality  of  the  Federal  Government  or  of  any  State 
or  foreign  government,  and  receive  from  or  transmit  to  any  applicant,  petitioner,  or 
respondent,  information  necessary  to  locate  a  child  or  for  the  purpose  of  otherwise 
implementing  the  Convention  with  respect  to  a  child,  except  that  the  United  States 
Central  Authority — 

(1)  may  receive  such  information  from  a  Federal  or  State  department,  agency, 
or  instrumentality  only  pursuant  to  applicable  Federal  and  State  statutes;  and 

(2)  may  transmit  any  information  received  under  this  subsection  notwith- 
standing any  provision  of  law  other  than  this  Act. 

(b)  Requests  for  Information. — Requests  for  information  under  this  section  shall 
be  submitted  in  such  manner  and  form  as  the  United  States  Central  Authority  may 
prescribe  by  regulation  and  shall  be  accompanied  or  supported  by  such  documents 
as  the  United  States  Central  Authority  may  require. 

(c)  Responsibility  of  Government  Entities. — Whenever  any  department,  agency, 
or  instrumentality  of  the  United  States  or  of  any  State  receives  a  request  from  the 
United  States  Central  Authority  for  information  authorized  to  be  provided  to  such 
Central  Authority  under  subsection  (a),  the  head  of  such  department,  agency,  or  in- 
strumentality shall  promptly  cause  a  search  to  be  made  of  the  files  and  records 
maintained  by  such  department,  agency,  or  instrumentality  in  order  to  determine 
whether  the  information  requested  is  contained  in  any  such  files  or  records.  If  such 
search  discloses  the  information  requested,  the  head  of  such  department,  agency,  or 
instrumentality  shall  immediately  transmit  such  information  to  the  United  States 
Central  Authority,  except  that  any  such  information  the  disclosure  of  which — 

(1)  would  adversely  affect  the  national  security  interests  of  the  United  States 
or  the  law  enforcement  interests  of  the  United  States  or  of  any  State;  or 

(2)  would  be  prohibited  by  section  9  of  title  13,  United  States  Code, 

shall  not  be  transmitted  to  the  Central  Authority,  The  head  of  such  department, 
agency,  or  instrumentality  shall,  immediately  upon  completion  of  the  requested 
search,  notify  the  Central  Authority  of  the  results  of  the  search,  and  whether  an 
exception  set  forth  in  paragraph  (1)  or  (2)  applies.  In  the  event  that  the  United 
States  Central  Authority  receives  information  and  the  appropriate  Federal  or  State 
department,  agency,  or  instrumentality  thereafter  notifies  the  Central  Authority 
that  an  exception  set  forth  in  paragraph  (1)  or  (2)  applies  to  that  information,  the 
Central  Authority  may  not  disclose  that  information  under  subsection  (a). 

(d)  Information  Available  From  Parent  Locator  Service.— To  the  extent  that 
information  which  the  United  States  Central  Authority  is  authorized  to  obtain 
under  the  proyisions  of  subsection  (c)  can  be  obtained  through  the  Parent  Locator 
Service,  the  United  States  Central  Authority  shall  first  seek  to  obtain  such  informa- 
tion from  the  Parent  Locator  Service,  before  requesting  such  information  directly 
under  the  provisions  of  subsection  (c)  of  this  section. 

(e)  Recordkeeping.— The  United  States  Central  Authority  shall  maintain  appro- 
priate records  concerning  its  activities  and  the  disposition  of  cases  brought  to  its  at- 
tention. 

SEC.  10.  INTERAGENCY  COORDINATING  GROUP. 

The  Secretary  of  State,  the  Secretary  of  Health  and  Human  Services,  and  the  At- 
torney General  shall  designate  Federal  employees  and  may,  from  time  to  time,  des- 
ignate private  citizens  to  serve  on  an  interagency  coordinating  group  to  monitor  the 
operation  of  the  Convention  and  to  provide  advice  on  its  implementation  to  the 
United  States  Central  Authority  and  other  Federal  agencies.  This  group  shall  meet 
from  time  to  time  at  the  request  of  the  United  States  Central  Authority.  The  agency 
in  which  the  United  States  Central  Authority  is  located  is  authorized  to  reimburse 
such  private  citizens  for  travel  and  other  expenses  incurred  in  participating  at 
meetings  of  the  interagency  coordinating  group  at  rates  not  to  exceed  those  author- 
ized under  subchapter  I  of  chapter  57  of  title  5,  United  States  Code,  for  employees  of 
agencies. 

SEC.  11.  agreement  for  use  of  parent  locator  service  in  DETERMINING  WHEREABOUTS 

of  parent  or  child. 
Section  463  of  the  Social  Security  Act  (42  U.S.C.  663)  is  amended— 

(1)  by  striking  "under  this  section"  in  subsection  (b)  and  inserting  "under  sub- 
section (a)"; 

(2)  by  striking  "under  this  section"  where  it  first  appears  in  subsection  (c)  and 
inserting  "under  subsection  (a),  (b),  or  (e)";  and 
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(3)  by  adding  at  the  end  the  following  new  subsection: 
"(e)  The  Secretary  shall  enter  into  an  agreement  with  the  Central  Authority  des- 
ignated by  the  President  in  accordance  with  section  7  of  the  International  Child  Ab- 
duction Remedies  Act,  under  which  the  services  of  the  Parent  Locator  Service  estab- 
lished under  section  453  shall  be  made  available  to  such  Central  Authority  upon  its 
request  for  the  purpose  of  locating  any  parent  or  child  on  behalf  of  an  applicant  to 
such  Central  Authority  within  the  meaning  of  section  3(1)  of  that  Act.  The  Parent 
Locator  Service  shall  charge  no  fees  for  services  requested  pursuant  to  this  subsec- 
tion.". 

SEC.  12.  AUTHORIZATION  OF  APPROPRIATIONS. 

There  are  authorized  to  be  appropriated  for  each  Hscal  year  such  sums  as  may  be 
necessary  to  carry  out  the  purposes  of  the  (Convention  and  this  Act. 

Purpose 

The  purpose  of  H.R.  3971  is  to  establish  court  and  administrative 
procedures  for  the  implementation  of  the  Hague  Ck)nvention  on  the 
Civil  Aspects  of  International  Child  Abduction. 

Background 

In  recent  years,  there  has  been  growing  concern  about  the 
number  of  instances  in  which  children  have  been  abducted  from 
the  custodial  parent  and  taken  to  another  cotmtry,  often  by  the 
other  parents  who  is  involved  in  custody  dispute  regarding  the 
child.  While  the  States  have  established  procedures  for  resolving 
child  custody  cases  that  involve  residents  of  the  United  States,  cus- 
tody disputes  involving  residents  of  other  countries,  either  from 
which  or  to  which  children  have  been  abducted,  raise  difficult  and 
time-consuming  legal  issues  under  the  laws  and  customs  of  the  re- 
spective countries. 

The  Hague  Convention  of  the  Civil  Aspects  of  International 
Child  Abduction,  which  is  designed  to  address  the  problems  unique 
to  international  child  abduction  cases,  was  signed  by  the  United 
States  on  December  23,  1981.  Its  purposes  were  set  forth  by  the 
President  when  he  submitted  the  Convention  to  the  Senate  to 
obtain  consent  to  its  ratification: 

The  Convention  is  designed  to  secure  the  prompt  return 
of  children  who  have  been  abducted  from  their  country  of 
habitual  residence  or  wrongfully  retained  outside  that 
country.  It  also  seeks  to  facilitate  the  exercise  of  visitation 
rights  across  international  borders.  The  Convention  re- 
flects a  worldwide  concern  about  the  harmful  effects  on 
children  of  parental  kidnapping  and  a  strong  desire  to 
fashion  an  effective  deterrent  to  such  conduct. 

The  Convention's  approach  to  the  problem  of  interna- 
tional child  abduction  is  a  simple  one.  The  Convention  is 
designed  promptly  to  restore  the  factual  situation  that  ex- 
isted prior  to  a  child's  removal  or  retention.  It  does  not 
seek  to  settle  disputes  about  legal  custody  rights,  nor  does 
it  depend  upon  the  existence  of  court  orders  as  a  condition 
for  returning  children.  The  international  abductor  is 
denied  legal  advantage  from  the  abduction  to  or  retention 
in  the  coimtry  where  the  child  is  located,  as  resort  to  the 
Convention  is  to  effect  the  child's  swift  return  to  his  or  her 
circumstances  before  the  abduction  or  retention.  In  mQ3t 
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cases  this  will  mean  return  to  the  country  of  the  child's 
habitual  residence  where  any  dispute  about  custody  rights 
can  be  heard  and  settled. — Letter  of  Transmittal,  Presi- 
dent Ronald  Reagan,  October  30,  1985. 

The  Senate  gave  its  consent  to  the  Convention  on  October  9, 
1986;  however,  the  United  States  Grovernment  has  not  yet  ratified 
the  treaty  because: 

The  Department  [of  State]  believes  that  federal  legisla- 
tion will  be  needed  fully  to  give  effect  to  various  provisions 
of  the  Convention.  .  .  .  The  United  States  instrument  of 
ratification  would  be  deposited  only  after  satisfactory  legis- 
lation has  been  enacted. — Letter  of  Submittal  to  the  Presi- 
dent, Secretary  of  State,  George  P.  Shultz,  October  4,  1985. 

The  Department  of  State  submitted  an  Executive  Communica- 
tion on  legislation  to  implement  the  Convention  on  March  6,  1987. 
Representative  Lantos  introduced  the  proposed  legislation,  H.R. 
2673,  in  the  House  on  June  11,  1987.  This  bill  was  referred  jointly 
to  the  Judiciary  Committee  and  the  Ways  and  Means  Committee. 

There  are  currently  29  signatories  to  the  Hague  Convention  on 
the  CivQ  Aspects  of  Child  Abduction.  Nine  (9)  of  these  signatories 
have  ratified  the  Convention:  Australia,  Canada,  France,  Hungary, 
Luxembourg,  Portugal,  Spain,  Switzerland,  and  the  United  King- 
dom. 

Summary  of  H.R.  3971  as  Recommended  by  the  Committee 

H.R.  3971  establishes  court  and  administrative  procedures  for  the 
implementation  of  the  Hague  Convention  on  the  Civil  Aspects  of 
International  Child  Abduction. 

The  bill  establishes  original  jurisdiction  in  the  State  Courts  for 
actions  arising  under  the  Convention.  These  courts  are  authorized 
to  determine  the  appropriate  "habitual  residence"  of  a  child  and  to 
order  the  return  of  a  child  to  that  residence.  The  Court  is  required 
to  return  a  child  to  his/her  habitual  residence  even  if  there  is  no 
legal  order  establishing  custody.  Federal  Court  jurisdiction  is  re- 
tained in  those  cases  arising  under  the  Convention  where  jurisdic- 
tion exists  under  general  law  pursuant  to  chapter  85  of  title  28. 

H.R.  3971  establishes  a  "United  States  Central  Authority"  ("Cen- 
tral Authority"),  which  would  be  authorized  to  discharge  the  duties 
imposed  on  the  United  States  by  the  Convention  and  which  is  di- 
rected to  cooperate  with  the  competent  authorities  of  other  ratify- 
ing countries  to  secure  the  prompt  return  of  children  and  to 
achieve  the  other  objectives  of  the  Convention. 

The  bill  provides  that  the  Central  Authority  may  receive  and 
transmit  any  information  to  or  from  any  agency,  country,  or 
person  for  purposes  related  to  the  Convention,  in  accordance  with 
the  goals  and  standards  of  the  Privacy  Act  or  any  other  Federal  or 
State  laws  limiting  the  disclosure  of  such  information.  The  bill  also 
precludes  disclosure  where  disclosure  would  adversely  affect  the 
national  security  interests  of  the  United  States,  the  law  enforce- 
ment interests  of  the  United  States  or  of  any  state,  or  the  confiden- 
tiality of  census  data.  Each  agency  of  the  United  States  is  required 
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to  respond  to  a  request  from  the  Central  Authority  for  information 
when  the  information  it  possesses  is  subject  to  disclosure. 

H.R.  3971  provides  for  the  establishment  of  the  Inter-agency  Co- 
ordinating Group  to  monitor  the  operation  of  the  Convention  and 
to  provide  advice  on  its  implementation.  This  group  will  consist  of 
federal  employees  appointed  by  the  Secretaries  of  State  and  Health 
and  Human  Services  and  the  Attorney  General,  and  may  include 
private  citizens. 

Finally,  H.R.  3971  amends  the  Social  Security  Act  so  that  the 
services  of  the  Parent  Locator  Service  will  be  available  to  the  Cen- 
tral Authority  for  the  purpose  of  locating  an  allegedly  abducted 
child  or  abducting  parent. 

CoMMriTEE  Action 

On  February  3,  1988,  the  Subcommittee  on  Administrative  Law 
and  Governmental  Relations  held  a  hearing  on  H.R.  2673,  the 
"International  Child  Abduction  Act."  On  February  18,  1988,  Mr. 
Lantos  introduced  H.R.  3971,  "the  International  Child  Abduction 
Act"  which  responded  to  concerns  raised  at  the  Subcommittee's 
hearing.  H.R.  3971  is  similar  to  H.R.  2673,  but  does  not  contain  pro- 
visions amending  the  Social  Security  Act  and  the  Internal  Revenue 
Act  of  1986,  which  were  jointly  referred  to  the  Ways  and  Means 
Committee.  H.R.  3971  as  introduced  contained  only  those  provi- 
sions solely  within  the  jurisdiction  of  the  Committee  on  the  Judici- 
ary.^ 

On  February  25,  1988,  the  Subcommittee  considered  H.R.  3971 
and  favorably  recommended  to  the  full  Committee  by  voice  vote  a 
single  amendment  in  the  nature  of  a  substitute. 

On  March  15,  1988,  the  full  Committee  considered  H.R.  3971,  as 
recommended  by  the  Subcommittee,  and  after  further  amendments 
reported  the  bill  favorably  to  the  House  with  a  single  amendment 
in  the  nature  of  a  substitute  by  voice  vote. 

Discussion  of  the  Committee  Amendment  in  the  Nature  of  a 

Substitute 

The  amendment  in  the  nature  of  a  substitute  recommended  by 
the  Committee  includes  the  following  modifications  to  H.R.  3971: 

1.  JURISDICTION  IN  STATE  AND  FEDERAL  COURTS 

The  section  of  H.R.  3951  which  is  entitled  "Judicial  Remedies" 
explicitly  provided  that  the  Federal  and  State  Courts  will  have  ju- 
risdiction over  litigation  arising  from  the  Convention. 

The  amendment  in  the  nature  of  a  substitute  redesignates  this 
section  as  section  4  and  adds  a  new  subsection  (a)  to  the  section. 
New  subsection  (aXD  of  this  section  provides  that  original  jurisdic- 
tion over  actions  arising  under  the  Convention  will  be  in  the  State 
Courts. 

Subsection  (aX2)  of  the  amendment  explicitly  retains  Federal 
court  jurisdiction  in  those  cases  arising  under  the  Convention 
where  such  jurisdiction  would  exist  under  general  law  as  set  forth 


»  H.R.  3972,  introduced  by  Mr.  Lantoe,  contains  the  provisions  relating  to  the  Internal  Reve- 
nue Service  and  the  Social  Security  Act  and  was  referred  to  the  Committee  on  Ways  and  Means. 
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in  chapter  85  of  title  28.  This  would  include  actions  covered  by  sec- 
tion 1331  (federal  question);  section  1332  (diversity);  section  1345 
(U.S.  as  plaintiff);  section  1346  (U.S.  as  defendant);  and  section  1351 
(members  of  diplomatic  missions  as  defendants). 

2.  evidence/ ADMISSIBILITY  OF  DOCUMENTS 

The  section  of  H.R.  3951  which  is  entitled  "Admissibility  of  Docu- 
ments" provides  that  any  documents  submitted  in  an  action  under 
the  Convention  are  admissible  without  authentication.  The  substi- 
tute amendment  clarifies  this  provision,  now  designated  section  6, 
to  ensure  that  documents  submitted  to  the  U.S.  Central  Authority 
or  any  court  will  require  no  authentication,  but  that  all  other  rules 
of  evidence  or  civil  procedure  are  not  affected  by  this  provision. 
The  waiver  under  this  provision  of  any  requirement  for  official  au- 
thentication simply  removes  burdensome  and  time  consuming  re- 
quirements, such  as  the  obtaining  of  letters  rogatory  from  another 
government.  It  is  important  to  note  that  this  amended  provision 
addresses  only  the  issue  of  the  admissibility  of  documents.  For  ex- 
ample, it  does  not  waive  the  rules  of  evidence  regarding  the  rel- 
evance or  probative  value  of  the  documents. 

3.  FEDERAL  ADVISORY  COMMITTEE  ACT 

Section  10,  as  redesignated  by  the  amendment  in  the  nature  of  a 
substitute,  is  entitled  "Interagency  CJoordinating  Group".  It  pro- 
vides for  the  establishment  of  a  group  charged  with  monitoring  the 
operation  of  the  Convention.  The  Group  will  be  composed  of  federal 
employees  appointed  by  the  Secretaries  of  State  and  Health  and 
Human  Services  and  the  Attorney  General.  Under  H.R.  3971  as  in- 
troduced the  Group  would  have  been  exempt  from  the  Federal  Ad- 
visory Committee  Act,  which  requires  federal  advisory  groups  to 
give  public  notice  of  their  activities  and  to  conduct  meetings  in 
public.  The  substitute  strikes  the  provision  for  the  Group's  exemp- 
tion from  the  Federal  Advisory  Committee  Act,  thus  making  it  sub- 
ject to  the  Act's  provisions. 

4.  PRIVACY  STATUTES 

Section  8  of  H.R.  3971  as  introduced  provided  that  the  head  of 
any  agency  or  department  is  authorized  to  provide  information  for 
purposes  related  to  the  Convention  to  any  Federal,  State,  or  foreign 
authority  or  person,  notwithstanding  the  Privacy  Act  and  any 
other  Federal  or  State  privacy  law. 

This  sweeping  override  of  privacy  protections  could  have  un- 
known consequences.  It  certainly  would  have  allowed  far  greater 
disclosure  of  documents  relating  to  the  treaty  than  is  available  to 
other  individuals  for  any  other  information  held  by  the  Federal 
and  State  governments.  Therefore,  the  Committee  substitute, 
which  redesignates  this  as  section  9,  modifies  this  provision  in 
three  essential  ways: 

(a)  All  federal  and  state  agencies  which  provide  information 
to  the  U.S.  CJentral  authority  would  be  required  to  follow  any 
applicable  federal  and  state  privacy  laws. 

(b)  The  type  of  information  that  could  be  given  to  the  U.S. 
Central  authority  by  federal  or  state  agencies  is  limited  to  in- 
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formation  which  would  help  locate  a  particular  child  or  other- 
wise facilitate  implementation  of  the  Convention  as  to  a  par- 
ticular child. 

(c)  Agencies  may  not  disclose  ta  the  U.S.  Central  Authority 
any  information  which  would  adversely  affect  State  law  en- 
forcement interests  (H.R.  3971  already  has  this  limitation  for 
national  security  matters  and  Federal  law  enforcement  inter- 
ests). 

5.  PARENT  LOCATOR  SERVICE 

The  substitute  includes  a  new  section  11,  * 'Agreement  For  Use  of 
Parent  Locator  Service  In  Determining  Whereabouts  of  Parent  or 
Child",  at  the  request  of  the  Committee  on  Ways  and  Means. ^  A 
similar  provision  was  recommend  in  the  Executive  Communication 
on  which  the  legislation  is  based  and  was  contained  in  the  originsd 
bill  introduced  by  Mr.  Lantos.  The  Committee  on  Ways  and  Means 
requested  that  the  Committee  on  the  Judiciary  include  this  provi- 
sion in  H.R.  3971  so  that  the  legislation  could  be  acted  on  expedi- 
tiously by  the  House  without  the  need  for  the  Committee  on  Ways 
and  Means  to  act  on  the  companion  bill,  H.R.  3972.  An  explanation 
of  the  amendment  was  suggested  by  the  Ways  and  Means  Commit- 
tee and  adopted  by  the  Committee  on  the  Judiciary.  The  explana- 
tion follows: 

USE  OF  THE  PARENT  LOCATOR  SERVICE 

Present  Law 

Section  453  of  the  Social  Security  Act,  the  Secretary  of 
Health  and  Human  Services  requires  to  establish  a  Parent 
Locator  Service  (PLS)  to  obtain  and  transmit  information 
that  can  help  to  locate  an  absent  parent  to  enforce  the 
parentis  support  obligations. 

Section  463  of  the  Social  Security  Act  authorizes  the  use 
of  the  Parent  Locator  Service  in  domestic  parental  kidnap- 
ping cases  to  determine  the  whereabouts  of  any  absent 
parent  or  child  for  the  purpose  of:  (1)  enforcing  any  Feder- 
al or  State  law  with  respect  to  the  unlawful  taking  of  re- 
straint of  a  child;  or  (2)  making  or  enforcing  a  child  custo- 
dy determination. 

The  Social  Security  Act  does  not  now  permit  the  use  of 
the  Parent  Locator  Service  in  international  child  abduc- 
tion cases. 

Description  of  Provision 

This  provision  would  require  the  Secretary  of  Health 
and  Human  Services  to  enter  into  an  agreement  with  the 
Central  Authority  established  by  this  legislation.  The 
agreement  would  make  the  services  of  the  Parent  Locator 
Service  available  to  the  Central  Authority  for  the  purpose 
of  locating  certain  absent  parents  or  children.  Location 


*  See  Appendix  for  Letter  of  March  14,  1988,  from  Chairman  Rostenkowski  to  Chairman  - 
Rodino. 
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services  would  be  provided  on  behalf  of  any  applicant  to 
the  Central  Authority. 

The  provision  would  parallel  the  authority  to  provide 
Parent  Locator  Services  in  domestic  parental  kidnapping 
cases.  Only  information  as  to  the  most  recent  address  and 
place  of  employment  of  the  absent  parent  or  child  would 
be  provided.  The  U.S.  Central  Authority  must  first  seek  to 
obtain  information  through  the  PLS,  before  requesting  in- 
formation from  other  departments  or  agencies. 

The  Committee  intends  that  care  be  taken  to  protect  the 
confidentiality  of  information.  The  Parent  Locator  Service 
would  be  authorized  to  provide  information  only  with  re- 
spect to  the  missing  parent  and  child.  This  information 
only  could  be  transmitted  to  a  Federal,  State  or  foreign  au- 
thority or  an  applicant,  petitioner  or  respondent  under  the 
terms  of  the  Convention. 

During  consideration  of  H.R  3971,  the  members  of  the  Committee 
discussed  the  appropriate  burden  of  proof  under  the  Act  for  the  re- 
spondent's affirmative  defenses.  An  amendment  was  offered  to 
change  the  respondent's  burden  of  proof  when  responding  to  a  peti- 
tion which  asks  for  the  return  or  a  child  to  a  "Preponderance  of 
the  evidence"  from  "clear  and  convincing  evidence".  The  amend- 
ment was  withdrawn,  and  during  the  ensuing  discussion,  the  Com- 
mittee agreed  that  some  distinction  on  burden  of  proof  should  be 
made  aunong  the  respondent's  affirmative  defenses.  An  amendment 
on  this  basis  will  be  offered  during  floor  consideration  of  the  bill. 

Section-by-Section  Analysis  of  the  Committee  Amendment  in 
THE  Nature  of  a  Substitute 

H.R.  3971 

Section  1.  Short  Title 

Section  1  provides  that  the  short  title  of  this  bill  will  be  the 
"International  Child  Abduction  Remedies  Act." 

Section  2.  Findings  and  Declarations 

Section  2  states  certain  principles  basic  to  the  Convention  and  its 
implementation,  and  that  the  purpose  of  the  Act  is  the  effective 
implementation  of  the  Convention.  It  makes  clear  that  the  provi- 
sions of  the  legislation  are  in  addition  to,  and  not  in  lieu  of,  those 
of  the  Convention.  This  section  contains  an  admonition  that  the 
international  character  of  the  Convention  is  to  be  taken  into  con- 
sideration in  its  implementation,  as  is  the  need  for  uniformity  in  its 
interpretation  in  the  United  States.  It  also  makes  clear  that  proce- 
dures undertaken  by  the  courts  under  the  Convention  and  the  Act 
are  not  to  determine  the  merits  of  the  conflicting  custody  claims 
that  underlie  the  wrongful  abduction  or  retention,  and  that  such 
claims  remain  for  resolution  after  the  Convention  procedures  have 
been  concluded. 
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Section  S.  Definitions 

Section  3  defines  terms  used  in  the  Act  and  the  Convention,  the 
interpretation  of  which  is  not  self-explanatory  in  the  context  of  the 
U.S.  legal  system. 

Applicant"  means  any  person  who  files  an  application  with  the 
United  States  Central  Authority  or  any  other  Central  Authority 
for  the  return  of  a  child  alleged  to  have  been  wrongfully  removed 
or  retained  or  for  arrangements  for  organizing  or  securing  the  ef- 
fective exercise  of  rights  of  access  under  the  Convention. 

"Convention"  meams  the  Convention  on  the  Civil  Aspects  of 
International  Child  Abduction  done  at  the  Hague  on  October  25, 
1980. 

"Parent  Locator  Service"  means  the  service  in  the  Department 
of  Health  and  Human  Service  which  obtains  and  transmits  infor- 
mation as  to  the  whereabouts  of  any  absent  parent  when  such  in- 
formation is  to  be  used  to  locate  such  parent  for  the  purpose  of  en- 
forcing support  obligations  against  such  parent. 

"Petitioner"  means  any  person  who  files  a  petition  in  court  for 
relief  under  the  Convention  and  this  Act. 

"Person"  includes  any  individual,  institution,  or  any  other  legal 
entity  or  body. 

"Respondent"  means  any  person  against  whom  a  petition  is  filed 
in  accordance  with  this  Act  for  relief  under  the  Convention. 
"Rights  of  access"  means  visitation  rights. 

"State"  means  any  of  the  several  states,  the  District  of  Columbia, 
any  commonwealth,  territory  or  possession  of  the  United  States. 

"United  States  Central  Authority"  means  the  agency  of  the  Fed- 
eral Government  designated  by  the  President  to  perform  on  behalf 
of  the  United  States  the  functions  set  forth  in  the  Convention  and 
Act. 

Section  4 

Section  4(A)  expressly  provides  that  a  person  seeking  relief  under 
the  Convention  has  an  original  cause  of  action  in  any  State  court 
in  the  jurisdiction  of  which  the  child  is  located  at  the  time  the  peti- 
tion is  filed.  The  U.S.  District  Courts  shall  have  jurisdiction  in 
cases  arising  under  the  Convention  where  the  jurisdiction  exists 
under  title  28,  U.S.C.  chapter  85. 

Section  4(b)  provides  for  filing  of  petitions  to  seek  the  return  of  a 
child  under  the  Convention.  Petitions  are  to  be  filed  with  the  court 
which  has  jurisdiction  where  the  child  is  located. 

Section  4(c)  provides  that  notice  of  an  action  for  the  return  of  a 
child  under  the  Convention  and  the  Act  is  to  be  given  in  accord- 
ance with  the  applicable  State  or  other  law  governing  notice  in 
interstate  child  custody  cases.  This  will  provide  the  necessary  guid- 
ance for  notice,  for  example,  when  the  child  is  located  in  one  U.S. 
jurisdiction  and  the  respondent  is  located  in  another  jurisdiction. 

Section  4(d)  provides  that  the  court  in  which  an  action  is  brought 
shall  decide  the  case  in  accordance  with  the  Convention. 

Section  4(e)  makes  clear  that  the  courts  are  to  order  the  prompt 
return  of  a  child  when  the  parent  seeking  return  of  the  child  under 
the  Convention  establishes  by  a  preponderance  of  the  evidence  that 
the  child  has  been  wrongfully  removed  or  retained  within  the 
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meaning  of  the  Convention.  The  respondent,  on  the  other  hand, 
must  demonstrate  by  clear  and  convincing  evidence  that  one  of  the 
exceptions  provided  by  the  Convention  applies.  The  respondent 
must  meet  a  higher  burden  of  proof  in  order  to  provide  any  basis 
for  return  to  be  refused. 

Section  4(D  provides  that  in  an  action  brought  under  this  Act, 
these  terms  have  a  defined  meaning:  / 

"Authorities",  as  used  in  Article  15  of  the  Convention,  in- 
cludes public  officials  and  courts. 

"Wrongful  removal  or  retention"  includes  a  removal  or  re- 
tention even  when  the  child  has  not  yet  become  the  subject  of 
a  custody  order,  notwithstanding  that  the  law  of  the  State  in 
which  the  child  is  located  may  not  make  the  taking  or  reten- 
tion in  such  circumstances  a  felony  or  otherwise  wrongful. 

"Commencement  of  the  proceedings",  within  the  meaning  of 
Article  12  of  the  Convention,  means  the  filing  of  a  petition  in 
accordance  with  section  102(b)  of  the  Act.  Under  Article  12,  so 
long  as  the  commencement  of  proceedings  takes  place  less  than 
one  year  after  the  wrongful  removal  or  retention,  the  judicial 
authority  is  to  order  the  return  of  the  child  forthwith  and 
without  regard  for  any  demonstration  that  the  child  may  have 
become  settled  in  its  new  environment. 
Section  4(g)  provides  that  full  faith  and  credit  shall  be  accorded 
throughout  the  United  States  to  judgments  and  orders  of  courts  in 
the  United  States  rendered  with  regard  to  return  actions  pursuant 
to  the  Convention  and  the  Act.  This  means,  for  example,  that  if  a 
court  in  one  jurisdiction  has  ordered  the  return  of  a  child  and  the 
child  is  located  in  another  jurisdiction  in  the  United  States  before 
that  order  has  been  executed,  the  order  shall  be  given  full  effect  in 
the  second  jurisdiction  without  the  need  to  initiate  a  new  return 
action  there  pursuant  to  the  Convention  and  the  Act.  It  also  means 
that  if  the  return  request  is  denied,  the  court's  decision  shall  be 
recognized  by  courts  in  other  jurisdictions.  However,  the  provision 
is  not  intended  to  deny  the  possibility  of  appeal  from  a  return 
order  or  a  decision  denying  a  return  order. 

Section  4(h)  makes  clear  that  the  remedies  under  the  Convention 
and  the  Act  are  in  addition  to  remedies  otherwise  available,  and 
are  not  intended  to  replace  or  exclude  other  available  remedies 
that  exist  or  may  be  established  under  law  in  the  United  States, 
such  as  the  Uniform  Child  Custody  Jurisdiction  Act  (UCCJA). 

Section  5.  Provisional  Remedies 

Section  5(a)  provides  that  any  court  may  take  or  cause  to  be 
taken  provisional  measures  under  State  or  Federal  law,  as  appro- 
priate, to  protect  the  child  from  neglect  or  abuse  or  to  prevent  its 
removal  from  the  jurisdiction  or  its  concealment  while  the  petition 
filed  pursuant  to  the  Convention  and  this  Act  is  pending. 

Section  5(b)  provides  that  the  requirements  of  the  law  of  the  ju- 
risdiction where  the  child  is  located  must  be  satisfied  for  removal 
of  the  child  from  the  physical  custody  of  a  person  having  such  cus- 
tody. While  the  meaning  of  this  provision  for  State  courts  is  clear, 
it  also  means  that  Federal  district  courts  must  similarly  apply  local 
law  in  this  regard.  It  will  be  up  to  Federal  courts,  by  appropriate 
arrangements  with  State  or  local  authorities,  to  make  provision  for 
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such  matters  as  foster  care  by  State  or  local  authorities.  Care  pro- 
visions in  such  situations  would  presumably  have  been  ordered  by 
State  courts  if  the  action  concerning  a  particular  child  had  been 
brought  before  a  State  rather  than  a  Federal  court. 

Section  6.  Admissibility  of  Documents 

Section  6  ensures  that  documents  submitted  in  support  of  an  ap- 
plication for  assistance  addressed  to  the  United  States  Central  Au- 
thority or  a  petition  to  a  court  in  an  action  pursuant  to  the  Con- 
vention and  the  Act  will  be  admissible  without  any  need  for  legal- 
ization or  authentication.  Rules  of  evidence  or  civil  procedures  are 
not  siffected  by  this  provision.  The  waiver  under  this  provision  of 
any  requirement  for  official  authentication  simply  removes  burden- 
some and  time  consuming  requirements,  such  as  the  obtaining  of 
letters  rc^atory  from  another  government.  It  is  important  to  note 
that  this  amended  provision  addresses  only  the  issue  of  the  admis- 
sibility of  documents.  For  example,  it  does  not  waive  the  rules  of 
evidence  regarding  the  relevance  or  probative  value  of  the  docu- 
ments. 

Section  7.  United  States  Central  Authority 

Section  7(a)  provides  for  the  establishment  of  the  United  States 
Central  Authority  in  an  existing  Federad  agency. 

Subsection  7(b)  makes  clear  that  the  functions  of  the  Central  Au- 
thority ascribed  to  it  by  the  Convention  amd  the  Act  are  to  be  car- 
ried out  by  the  United  States  (Central  Authority. 

Subsection  7(c)  expressly  authorizes  the  United  States  Central 
Authority  to  issue  regulations  in  connection  with  the  implementa- 
tion of  the  Convention  and  the  Act. 

Subsection  7(d)  authorizes  the  United  States  Central  Authority  to 
make  use  of  the  services  of  the  Parent  Locator  Service  (PLS)  to  the 
extent  authorized  by  the  Social  Security  Act. 

Section  8.  Costs  and  Fees 

Section  8(a)  ensures  that,  consistent  with  the  obligation  in  the 
first  paragraph  of  Article  26  of  the  Convention,  none  of  the  costs 
for  the  administrative  processing  of  applications  under  the  Conven- 
tion are  imposed  on  the  applicant  by  the  United  States  CJentral  Au- 
thority, any  Federal  agency,  or  any  cooperating  State  or  local  au- 
thorities. 

Section  8(bXl)  provides  that  petitioners  may  be  required  to  bear 
the  costs  of  legal  fees  and  court  costs  in  connection  with  their  peti- 
tions, and  travel  costs  associated  with  the  return  of  a  child.  This  is 
consistent  with  the  State  Department's  proposal  that  the  United 
States  ratify  the  (Convention  subject  to  a  reservation,  permitted  by 
Article  42  (to  be  made  by  declaration  at  the  time  of  ratification) 
that  the  United  States  will  not  be  bound  to  assume  any  costs  re- 
ferred to  in  the  second  paragraph  of  Article  26  resulting  from  the 
participation  of  legal  counsel  or  advisers  or  from  court  proceedings. 
The  advice  and  consent  to  ratification  of  the  (invention  given  by 
the  U.S.  Senate  on  October  9,  1986,  was  made  subject  to  this  reser- 
vation. 
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Section  8(bX2)  provides  that  legal  fees  and  court  costs  not  covered 
by  Federal,  State,  or  local  legal  assistance  or  other  programs  are  to 
be  borne  by  the  petitioner,  but  subject  to  subsection  (bX3). 

Section  8(bX3),  reflecting  the  provisions  of  the  last  paragraph  of 
Article  26  of  the  Convention,  provides  that  a  court  ordering  the 
return  of  a  child  shall  order  the  respondent  to  pay  specified  neces- 
sary expenses  incurred  by  or  on  behalf  of  the  petitioner  unless  the 
respondent  establishes  that  to  do  so  would  be  clearly  inappropriate. 
This  provision  of  the  Act,  and  the  provision  of  Article  26  that  it 
reflects,  were  intended  to  provide  an  additional  deterrent  to  wrong- 
ful international  child  removals  and  retentions. 

Section  9.  Collection,  Maintenance  and  Dissemination  of  Informa- 
tion 

Section  9(a)  provides  for  the  United  States  Central  Authority,  in 
pursuance  of  its  functions  under  the  Convention,  to  receive  and 
transmit  information  regarding  the  location  of  a  child  with  agen- 
cies, departments,  or  instrumentalities  of  the  Federal  or  state  Gov- 
ernments in  conformance  with  applicable  federal  and  state  privacy 
laws. 

Section  9(b)  permits  the  United  States  Central  Authority  to  pre- 
scribe by  regulation  how  and  subject  to  what  exceptions  requests 
for  information  shall  be  submitted  to  it  and  what  supporting  docu- 
ments may  be  required. 

Section  9(c)  requires  each  federed  agency  or  any  state  to  provide 
information  requested  by  the  United  States  Central  Authority  in 
compliance  with  any  applicable  federal  and  state  privacy  laws.  In- 
formation given  to  the  U.S.  Central  Authority  by  federal  or  state 
agencies  is  limited  to  information  which  would  help  locate  a  par- 
ticular child  or  implement  the  Convention  as  to  a  particular  child. 
Agencies  may  not  disclose  to  the  U.S.  Central  Authority  informa- 
tion which  would  adversely  affect  state  or  federal  law  enforcement 
interests  or  national  security  interests. 

Section  9(d)  requires  the  United  States  Central  Authority  to 
obtain  from  the  Parent  Locator  Service  (PLS)  any  information  in 
the  control  of  a  Federal  Agency  that  can  be  obtained  through  the 
FPLS  and  that  the  FPLS  is  authorized  to  provide  to  the  Authority, 
rather  than  requesting  such  information  directly  from  that  agency. 

Section  9(e)  requires  that  the  Central  Authority  maintain  appro- 
priate records  concerning  its  functions  and  the  disposition  of  cases 
arising  under  the  Convention. 

Section  10.  Inter-Agency  Coordinating  Group 

Section  10  provides  for  the  establishment  of  the  Inter-agency  Co- 
ordinating Group  to  monitor  operation  of  the  Convention  and  pro- 
vide advice  on  its  implementation  in  the  United  States.  This  group 
will  consist  of  federal  employees  appointed  by  the  Secretaries  of 
State  and  Health  and  Human  Services  and  the  Attorney  General, 
and  may  also  include  expert  private  citizens.  The  group  shall  meet 
at  the  request  of  the  United  States  Central  Authority. 
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Section  11.  Agreement  For  Use  of  Parent  Locator  Service  In  Deter- 
mining Whereabouts  of  Parent  or  Child 

Section  12  authorizes  the  Secretary  of  Health  and  Human  Serv- 
ices to  enter  into  an  agreement  with  the  Central  Authority  to 
make  the  service's  of  the  Parent  Locator  Service  available  to  the 
Central  Authority  for  the  location  of  absent  parents  or  children. 
The  authority  would  parallel  that  granted  to  Parent  Locator  serv- 
ices in  domestic  parental  kidnapping  cases.  The  U.S.  Central  Au- 
thority must  first  seek  information  through  the  PLS,  before  re- 
questing information  from  other  departments  or  agencies. 

Section  12.  Authorization  of  Appropriations 

Section  12  authorizes  the  appropriation  of  such  sums  as  may  be 
necessary  each  fiscal  year  to  carry  out  the  purposes  of  the  Conven- 
tion and  this  Act.  The  purpose  of  this  section  is  to  provide  for  the 
contingency  that  funds  may  be  needed  to  carry  out  these  functions. 

Statements  Under  Rule  XI,  Clause  2aX2)(B),  Clause  2(1X3XA), 
Clause  2(1X3)B),  Clause  2(1X3)(D),  and  Clause  2(1X4);  Rule  XIII, 
Clause  (TXaXD;  and  Rule  XI,  Clause  2(1X3XC);  and  Rule  XIII, 
Clause  (3) 

committee  vote 
(Rule  XI  (2X1X2XB)) 

On  March  15,  1988,  a  reporting  quorum  being  present,  the  full 
Committee  on  the  Judiciary  approved  the  bill,  H.R.  3971,  by  a  voice 
vote. 

oversight  statement 
(Rule  XI  (2X1X3XA)) 

The  Subcommitte  on  Administrative  Law  and  Governmental  Re- 
lations of  this  Committee  exercises  the  Committee's  oversight  re- 
sponsibility with  reference  to  administrative  procedure  and  the 
courts  in  accordance  with  Rule  Vl(b)  of  the  Rules  of  the  Commit- 
tee. The  favorable  consideration  of  this  bill  was  recommended  by 
the  Subcommittee  and  the  CJommittee  determined  that  the  legisla- 
tion should  be  enacted  as  set  forth  in  this  bill. 

BUDGET  STATEMENT 

(Rule  XI  (2X1X3XB)) 

H.R.  3971  does  not  directly  provide  budget  authority  nor  does  it 
involve  new  or  increased  tax  expenditures  contemplated  by  Clause 
2(1X3XB)  of  Rule  XI. 
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OVERSIGHT  FINDINGS  AND  RECOMMENDATIONS  OF  THE  COMMITTEE  ON 
GOVERNMENT  OPERATIONS 

(Rule  XI  (2)(1X3XD)) 

No  findings  or  recommendations  of  the  Committee  on  Govern- 
ment Operations  were  received  as  referred  to  in  subdivision  (d)  of 
clause  2(1X3)  of  House  Rule  XL 

INFLATIONARY  IMPACT 

(Rule  XI  (2X1X4)) 

In  compliance  with  clause  2(1X4)  of  House  Rule  XI,  it  is  stated 
that  this  legislation  will  have  no  inflationary  impact  on  prices  and 
costs  on  the  operation  of  the  national  economy. 

COST 

(Rule  XIII  (7Xa)(l)) 

The  costs  are  those  outlined  in  the  cost  estimate  of  the  Congres- 
sional Budget  Office  included  in  this  report. 

COST  ESTIMATE  OF  THE  CONGRESSIONAL  BUDGET  OFFICE 

(Rule  XI  2(1X3X0) 

The  cost  estimate  of  the  Congressional  Budget  Office,  prepared 
pursuant  to  section  403  of  the  Congressional  Budget  Act  of  1974 
and  received  by  the  Committee  on  March  22,  1988,  is  as  follows: 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  March  22,  1988. 

Hon.  Peter  W.  Rodino,  Jr., 
Chairman,  Committee  on  the  Judiciary, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  re- 
viewed H.R.  3971,  the  International  Child  Abduction  Remedies  Act, 
as  ordered  reported  by  the  House  Committee  on  the  Judiciary, 
March  15,  1988. 

H.R.  3971  would  implement  the  1980  Hague  Convention  on  the 
Civil  Aspects  of  International  Child  Abduction.  The  Convention  re- 
quires that  nations  establish  a  central  authority  on  international 
child  abduction  to  respond  to  requests  for  information.  H.R.  3971 
would  authorize  the  appropriation  of  the  necessary  sums  to  carry 
out  these  purposes. 

It  is  difficult  to  project  what  costs,  if  any,  would  result  from  en- 
acting H.R.  3971  because  there  is  little  available  information  on 
international  child  abduction.  The  potential  costs  depend  on  the 
number  of  petitions  filed  for  the  return  of  abducted  children  and 
the  difficulties  encountered  locating  them  and  securing  their 
return.  Based  on  information  provided  by  the  Department  of  State, 
CBO  expects  that  additional  costs  to  the  federal  government  are 
not  likely  to  be  substantial — probably  well  below  $1  million  annu- 
ally. 
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This  bill  would  result  in  some  additional  costs  to  state  and  local 
governments  because  the  responsibility  for  locating  abducted  chil- 
dren and  providing  foster  care  would  rest  with  state  and  local  gov- 
ernments. Additionally,  H.R.  3971  would  empower  state  courts  with 
original  jurisdiction  over  cases  brought  under  the  Convention.  Be- 
cause the  number  of  cases  is  likely  to  be  small,  additional  costs  to 
state  and  local  governments  are  not  likely  to  be  significant. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

James  L.  Blum, 
Acting  Director. 

The  following  Executive  Communication  was  submitted  by  the 
U.S.  Department  of  State  to  the  House  of  Representatives  on 
March  6,  1987: 

U.S.  Department  of  State, 
Washington,  DC,  March  9,  1987. 

Hon.  James  C.  Wright,  Jr., 
Speaker,  House  of  Representatives, 
Washington,  DC. 

Dear  Mr.  Speaker:  I  have  the  honor  to  transmit  for  the  consid- 
eration of  the  Congress  the  draft  of  a  bill  to  ensure  the  appropriate 
implementation  in  the  United  States  of  the  1980  Hague  Convention 
on  the  Civil  Aspects  of  International  Child  Abduction.  The  Conven- 
tion was  transmitted  to  the  United  States  Senate  by  President 
Reagan  for  advice  and  consent  to  ratification  on  October  30,  1985 
(Senate  Treaty  Doc.  99-11),  and  the  United  States  Senate  on  Octo- 
ber 9,  1986  gave  its  advice  and  consent  to  U.S.  ratification.  The 
United  States  instrument  of  ratification  will  be  deposited  with  the 
Ministry  of  Foreign  Affairs  of  the  Kingdom  of  the  Netherlands 
once  the  bill  has  been  enacted  into  law.  The  Convention  will  enter 
into  force  for  the  United  States  on  the  first  day  of  the  third  calen- 
dar month  after  the  deposit  of  the  U.S.  instrument  of  ratification. 

The  Convention  has  entered  into  force  between  Canada,  France, 
Portugal,  Switzerland,  the  United  Kingdom,  Hungary,  Luxembourg 
and  Australia.  The  United  States  signed  the  Convention  on  Decem- 
ber 23,  1981  after  the  American  Bar  Association  and  the  Secretary 
of  State's  Advisory  Committee  on  Private  International  Law  had 
endorsed  it  for  signature  and  ratification  by  the  United  States. 

The  Convention  seeks  to  deal  with  the  intractable  problem  of 
international  abductions  or  retentions  of  children  in  custody-relat- 
ed disputes  by  providing  a  treaty  obligation  for  the  prompt  return 
of  such  children. 

The  draft  bill  was  prepared  by  the  Department  of  State  in  con- 
sultation with  the  Departments  of  Justice  and  Health  and  Human 
Services  and  private  sector  study  group  consisting  of  practicing  at- 
torneys, law  professors  and  State  officials  expert  in  the  legal  as- 
pects of  child  custody  problems.  The  provisions  of  the  bill  expressly 
address  certain  questions  that  might  arise  in  connection  with  im- 
plementation of  the  Convention  in  the  context  of  the  United  States 
legal  system.  It  is  hoped  that  enactment  of  the  bill  will  ensure' 
greater  uniformity  in  the  Convention's  implementation  and  inter- 
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pretation  in  the  United  States,  and  will  shorten  the  running-in 
period  for  effective  U.S.  implementation.  It  is  also  hoped  that  it 
will  enhance  the  effectiveness  of  the  Convention  as  a  deterrent  to 
future  wrongful  removals  or  retentions  of  children  between  the 
United  States  and  other  States  party  to  the  Convention. 

The  scope  of  the  problem  addressed  by  the  Convention  for  the 
United  States  is  evident  from  statistics  available  to  the  Depart- 
ment of  State  on  just  those  cases  brought  to  its  attention.  As  of 
May  1,  1983  the  Department  knew  of  667  unresolved  cases  of  child 
abductions  from  the  United  States;  as  of  December  31,  1986  such 
cases  totaled  2,353.  The  Department's  statistics  suggest  that  chil- 
dren abducted  from  the  United  States  and  retained  outside  the 
United  States  currently  average  at  least  35  per  month. 

Prompt  enactment  by  Congress  of  federal  legislation  and  U.S. 
ratification  of  the  Convention  will  permit  future  left-behind  par- 
ents in  the  United  States  to  benefit  from  this  Convention  in  the 
event  of  child  abductions  or  retentions  involving  other  countries 
that  are  parties  to  the  Convention,  and  will  undoubtedly  encourage 
more  rapid  and  widespread  ratification  of  the  Convention  by  other 
countries. 

The  Office  of  Management  and  Budget  has  advised  that  there  is 
no  objection  to  the  presentation  of  this  proposal  to  the  Congress, 
and  that  it?  enactment  would  be  in  accord  with  the  program  of  the 
President. 

With  best  wished. 
Sincerely, 

J.  Edward  Fox, 
Assistant  Secretary, 
Legislative  and  Intergovernmental  Affairs. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rues  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman): 

Section  463  of  the  Social  Security  Act 

use  of  federal  parent  locator  service  in  connection  with  the 
enforcement  or  determination  of  child  custody  and  in  cases 
of  parental  kidnaping  of  a  child 

Sec.  463.  (a)  *  *  • 

(b)  An  agreement  entered  into  [under  this  section]  under  sub- 
section (a)  shall  provide  that  the  State  agency  described  in  section 
454  will,  under  procedures  prescribed  by  the  Secretary  in  regula- 
tions, receive  and  transmit  to  the  Secretary  requests  from  author- 
ized persons  for  information  as  to  (or  useful  in  determining)  the 
whereabouts  of  any  absent  parent  or  child  when  such  information 
is  to  be  used  to  locate  such  parent  or  child  for  the  purpose  of—  „ 
(1)  enforcing  any  State  or  Federal  law  with  respect  to  the  un- 
lawful taking  or  restraint  of  a  child;  or 
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(2)  making  or  enforcing  a  child  custody  determination, 
(c)  Information  authorized  to  be  provided  by  the  Secretary  under 
[this  section]  subsection  (a),  (b),  or  (e)  shall  be  subject  to  the  same 
conditions  with  respect  to  disclosure  as  information  authorized  to 
be  provided  under  section  453,  and  a  request  for  information  by  the 
Secretary  under  this  section  shall  be  considered  to  be  a  request  for 
information  under  section  453  which  is  authorized  to  be  provided 
under  such  section.  Only  information  as  to  the  most  recent  address 
and  place  of  emplojnnent  of  any  absent  parent  or  child  shall  be 
provided  under  this  section. 

*  *  *  *  *  *  « 

(e)  The  Secretary  shall  enter  into  an  agreement  with  the  Central 
Authority  designated  by  the  President  in  accordance  with  section  7 
of  the  International  Child  Abduction  Remedies  Act,  under  which 
the  services  of  the  Parent  Locator  Service  established  under  section 
45S  shall  be  made  available  to  such  Central  Authority  upon  its  re- 
quest for  the  purpose  of  locating  any  parent  or  child  on  behalf  of  an 
applicant  to  such  Central  Authority  within  the  meaning  of  section 
3(1)  of  that  Act.  The  Parent  Locator  Service  shall  charge  no  fees  for 
services  requested  pursuant  to  this  subsection. 
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U.S.  House  of  Representatives, 
Committee  on  Ways  and  Means, 

Washington,  DC,  March  U,  1988. 

Hon.  Peter  W.  Rodino,  Jr., 

Chairman,  Committee  on  the  Judiciary,  House  of  Representatives, 
Ray  bum  House  Office,  Washington,  DC. 

Dear  Mr.  Chairman:  I  am  writing  to  you  concerning  legislation 
to  implement  the  Hague  Convention  on  the  Civil  Aspects  of  Inter- 
national Child  Abduction,  a  treaty  that  has  been  negotiated  to  fa- 
cilitate resolution  of  international  child  kidnapping  cases. 

As  you  know,  there  are  two  companion  bills  in  the  House  which 
are  necessary  to  implement  this  treaty.  H.R.  3971  has  been  re- 
ferred to  your  Committee  and  may  soon  be  ordered  reported.  H.R. 
3972  has  been  referred  to  the  Committee  on  Ways  and  Means;  no 
action  has  been  taken  to  date  on  this  bill. 

In  order  to  facilitate  action  on  this  important  issue,  I  would  re- 
quest that  an  amendment  which  would  constitute  action  by  the 
Committee  on  Ways  and  Means  on  H.R.  3972  be  adopted  during 
your  Committee's  deliberation  on  H.R.  3971. 

I  have  reviewed  the  amendment  in  the  nature  of  a  substitute 
that  has  been  recommended  by  the  Subcommittee  on  Administra- 
tive Law  and  Governmental  Relations,  as  well  as  the  Frank  amend- 
ment with  respect  to  the  application  of  the  Privacy  Act  to  the  re- 
lease of  information  under  the  bill.  I  support  both  and  am  particu- 
larly pleased  that  the  Frank  amendment  makes  clear  that  the  pro- 
visions of  the  Privacy  Act  may  not  be  waived  by  the  Central  Au- 
thority established  pursuant  to  this  legislation.  Sharing  informa- 
tion about  the  possible  whereabouts  of  kidnapped  children  is  im- 
portant but  in  doing  so  we  must  be  careful  not  to  violate  the  priva- 
cy of  other  citizens.  Limiting  the  information  that  can  be  released 
to  the  most  recent  address  and  place  of  employment  of  the  absent 
parent  and  child,  as  section  463  of  the  Social  Security  Act  provides, 
and  assuring  that  the  basic  provisions  of  the  Privacy  Act  also  apply 
will  protect  against  the  inappropriate  release  of  information. 

Assuming  adoption  by  your  Committee  of  the  Frank  amendment, 
I  would  propose  an  amendment  that  consists  of  two  provisions. 
First,  it  would  delete  section  9(e)  of  the  amendment  in  the  nature 
of  a  substitute  concerning  the  ability  of  the  Central  Authority  to 
obtain  tax  return  information.  This  provision  is  unnecessary.  The 
Parent  Locator  Service,  established  in  section  453  of  the  Social  Se- 
curity Act,  has  access  to  all  of  the  required  information  under  cur^ 
rent  law. 
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Second,  the  amendment  would  add  a  new  section  11  to  the 
amendment  in  the  nature  of  a  substitute.  Section  11  would  amend 
section  463  of  the  Social  Security  Act,  permitting  the  federal 
Parent  Locator  Service  to  share  certain  information  with  the  Cen- 
tral Authority  in  international  kidnapping  cases.  A  copy  of  the 
amendment  and  proposed  report  language  describing  it  are  at- 
tached. 

Adoption  of  this  proposed  amendment  by  your  Committee  would 
enable  your  Committee  to  move  quickly  to  the  House  floor  subse- 
quent to  your  action  on  H.R.  3971,  and  eliminate  the  need  for  the 
Committee  on  Ways  and  Means  to  act  on  the  companion  bill  H.R. 
3972.  In  order  to  constitute  legislative  history  I  would  request  that 
my  letter  also  be  printed  in  your  Committee  report  on  H.R.  3971. 

With  warm  regards,  I  am 
Sincerely  yours, 

Dan  Rostenkowski, 

Chairman. 

Amendments  to  the  Amendment  in  the  Nature  of  a  Substitute 

TO  H.R.  3971 

Strike  "Federal*'  in  section  3(4),  in  section  7(d),  and  each  place  it 
appears  in  section  9(d). 

Strike  subsection  (e)  of  section  9  and  redesignate  the  succeeding 
subsection  accordingly. 

Redesignate  section  11  as  section  12,  and  insert  after  section  10 
the  following  new  section: 

SEC.  11.  AGREEMENT  FOR  USE  OF  PARENT  LOCATOR  SERVICE 
IN  DETERMINING  WHEREABOUTS  OF  PARENT  OR 
CHILD. 

Section  463  of  the  Social  Security  Act  (42  U.S.C.  663)  is 
amended — 

(1)  by  striking  "under  this  section"  in  subsection  (b) 
and  inserting  "under  subsection  (a)"; 

(2)  by  striking  "under  this  section"  where  it  first  ap- 
pears in  subsection  (c)  and  inserting  "under  subsection 
(a),  (b),  or  (e)";  and 

(3)  by  adding  at  the  end  the  following  new  subsec- 
tion: 

"(e)  The  Secretary  shall  enter  into  an  agreement  with 
the  Central  Authority  designated  by  the  President  in  ac- 
cordance with  section  6  of  the  International  Child  Abduc- 
tion Remedies  Act,  under  which  the  services  of  the  Parent 
Locator  Service  established  under  section  453  shall  be 
made  available  to  such  Central  Authority  upon  its  request 
for  the  purpose  of  locating  any  parent  or  child  on  behalf  of 
an  applicant  to  such  Central  Authority  within  the  mean- 
ing of  section  2(1)  of  that  Act.  The  Parent  Locator  Service 
shall  charge  no  fees  for  services  requested  pursuant  to  this 
subsection.". 
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Amendment  to  H.R.  3971  Proposed  Report  Language 

USE  OF  the  parent  LOCATOR  SERVICE 

Present  Law 

Section  453  of  the  Social  Security  Act  requires  the  Secretary  of 
Health  and  Human  Services  to  establish  a  Parent  Locator  Service 
(PLS)  to  obtain  and  transmit  information  that  can  help  to  locate  an 
absent  parent  to  enforce  the  parent's  support  obligations. 

Section  463  of  the  Social  Security  Act  authorizes  the  use  of  the 
Parent  Locator  Service  in  domestic  parental  kidnapping  cases  to 
determine  the  whereabouts  of  any  absent  parent  or  child  for  the 
purpose  of:  (1)  enforcing  any  Federal  or  State  law  with  respect  to 
the  unlawful  taking  or  restraint  of  a  child;  or  (2)  making  or  enforc- 
ing a  child  custody  determination. 

The  Social  Security  Act  does  not  now  permit  the  use  of  the 
Parent  Locator  Service  in  international  child  abduction  cases. 

Description  of  Provision 

This  provision  would  require  the  Secretary  of  Health  and  Human 
Services  to  enter  into  an  agreement  with  the  Central  Authority  es- 
tablished by  this  legislation.  The  agreement  would  make  the  serv- 
ices of  the  Parent  Locator  Service  available  to  the  Central  Author- 
ity for  the  purpose  of  locating  certain  absent  parents  or  children. 
Location  services  would  be  provided  on  behalf  of  any  applicant  to 
the  Central  Authority. 

The  provision  would  parallel  the  authority  to  provide  Parent  Lo- 
cator Services  in  domestic  parental  kidnapping  cases.  Only  infor- 
mation as  to  the  most  recent  address  and  place  of  employment  of 
the  absent  parent  or  child  would  be  provided.  The  U.S.  Central  Au- 
thority must  first  seek  to  obtain  information  through  the  PLS, 
before  requesting  information  from  other  departments  or  agencies. 

The  Committee  intends  that  care  be  taken  to  protect  the  confi- 
dentiality of  information.  The  Parent  Locator  Service  would  be  au- 
thorized to  provide  information  only  with  respect  to  the  missing 
parent  and  child.  This  information  only  could  be  transmitted  to  a 
Federal,  State  or  foreign  authority  or  an  applicant,  petitioner  or  re- 
spondent under  the  terms  of  the  Convention, 
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Finder 'B  Aid 

P.L.  100-360  (102  Stat.  683)  i^roved  July  1,  1988 
"Medicare  Catastrophic  Cbverage  Act  of  1988" 


Subject 


Trust  FuiKls — Transfers 


S.S.  Act 
Section 

201(g) 
(1)(A) 


P.L. 

Section 


212(c)(1) 
(A) 


102 
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H.  Rep.* 

100-105  S.  Rep. 
Pts.  1&?  100-126 
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212(c)(1) 
(B) 
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Entitleraent  to  Hospital  226(b) 
Insurance  Benefits 

Maternal  and  Child  Health  504(b) 
Services  Block  Grant — Use  (6) 
of  Allotment  Funds 

J^daunistration — Office  of  711(b) 
Rural  Health  Policy  (1) 
(technical  ameiKlment) 


411(n)(l) 


411(k)(10) 
(D) 


411(ni)(l) 


General  Provisions—  1128(b)  411(k)(10) 
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Participation  in  Health 
Care  Programs 
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Participation  in  Health 
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Benefits 


1812(a) 
(3) 


101(1) 


684 


1/9-14, 

46 
2/38-40, 

99 


5-6, 
41-44 


3, 

146-152 


P.L.  100-360  (Cont.) 


6 


Subject 


S.S.  Act  P.L. 

Section  Section 


102 
Stat. 


H.  Rep.* 

100-105 
Pts.  1&2 


S.  Ri^. 
100-126 


H.C. 

100-661 


Medicare — Scope  of 
Benefits 


1812(a)  101(1) 
(4) 


684 


1/9-14, 

46 
2/38-40, 

99 


5-6, 
41-44 


3, 

146-152 


Medicare — Scope  of 
Benefits 


1812(b)  101(2) 


685 


1/9-14, 
47 

2/38-40, 
99 


5-6, 
42-44 


3, 

146-152 


of 


Benefits 


1812(c)  101(3) 


685 


1/9-14, 
47-48 

2/38-40, 
99-100 


5-6, 
42-45 


3-4, 
146-152 


Medicare — Scope  of 
Benefits 


1812(d)  101(4)  (A) 

(1) 


1/9-14, 

48 
2/38-40, 

100 


4, 

146-152 


Medicare—Scope  of 
Benefits 


1812(d)  101(4) (B) 

(2)(B) 


fi85 


1/9-14, 

48 
2/38-40, 

100 


4, 

146-152 


Medicare — Scope  of 
Benefits 


1812(e)  101(5) 


685 


1/9-14, 

48 
2/38-40, 

100 


146-152 


Medicare — Scc^  of 
Benefits 


1812(f)  101(6) 
Stricken 


685 


1/9-14, 

48 
2/38-40, 

100 


5-6, 
43 


4, 

146-152 


Medicare — Scope  of 
Benefits 


1812(g)  101(6) 
Stricken 


685 


1/9-14, 

48 
2/38-40, 

100 


5-6, 
43 


4, 

146-152 


Medicare—Deductibles 
and  Ccinsuoreinca 


Medicare—Deductibles 
and  Coinsurance 


1813(a) 
(1) 

1813(a) 
(2) 


102(1) 
102(1) 


685 
635 


1/9-14 
2/40,.  101 

1/9-14, 
49 

2/40,  102 


6-7, 
47-49 


6-7, 
47-49 


4-5, 
146-149 


3/ 

146-149 


Medicare — Deductibles, 
and  Coinsiironce 


1813(a) 
(3) 


102(1) 


685 


1/9-14, 
5U 

2/40,  103 


6-7, 
47-49 


5, 

146-149 


7 


P.L.  100-360  (Cont.) 


Subject 


S.S.  Act 

Section 


P.L. 

Section 


H.  R^.*  H.C. 
102       100-105       S.  R^.  Rep. 
Stat.     Pts.  1&2     100-126  100-661 


Medicare — Deductibles 
and  Coinsurance 


1813(b) 
(1) 


411(b)(1) 
(A)(ii) 


769 


2/102-103  ~ 


92, 

270-273 


Medicare — Deductibles 
and  Coinsurance 


1813(b) 
(3) 

Stricken 


102(2) 


687         1/9-14,       6-7,  5, 

50  48  146-149 

2/40,  103 


Medicare— Ccoditions  of  1814(a)  104(d)(2) 
and  Limitations  on  (2)(B)  (A) 

Payments  for  Services 


1/51 
2/104 


7, 

146-149 


Medicare— Conditions  of  1814(a)  104(d)(2) 
and  LimLtations  oa  (2)(B)  (B) 

Payments  for  Services 


1/9-14, 

51 
2/104 


7, 

146-149 


Medicare— conditions  of  1814(a)  104(d)(2) 
and  Lunitations  on  (6)  (A) 

Patyments  for  Services 


1/9-14, 

51 
2/104 


7, 

146-149 


Medicare— Conditions  of  1814(a)  104(d)(2) 

and  Limitations  on  ('7)(A)  (C)(i) 

Payments  for  Services  (i) 
(technical  amendknent) 


688 


1/9-14, 

52 
2/104 


53 


7, 

146-149 


Medicare— conditions  of  1814(a)  104(d)(2) 
and  Limitations  on  (7)(A)  (C)(ii) 

Payments  for  Services  (ii) 


689 


1/9-14, 

52 
2/104 


7, 

146-149 


Medicare— Conditions  of  1814(a)  104(d)(2) 
and  Limitations  on  (7)  (A)  (C)(iii) 

P^ments  for  Services  (iii) 


689 


1/52 
2/104 


53 


7, 

146-149 


Medicare— Conditions  of      1814(d)  104(d)(2)  689  1/52 

and  Limitations  on  (3)  (D)(i)  2/105 

Payments  for  Services 


7, 

146-149 


Medicare — Conditions  of  1814(d) 
and  Limitations  on  (3) 
Payments  for  Services 

Medicare— Ose  of  Public  1816(j) 
Agencies  or  Private  (2) 
Organizations — Payment 
to  Providers 


104(d)(2) 
(D)(ii) 


411(e)(1) 
(B)(i) 


689  1/52 


775 


7, 

146-149 


98, 

270-273 


Medicare— Use  of  Public  1816(j)  411(e)(1) 

Agencies  or  Private  (2)  (B)(ii) 
Organizations — Payment 
to  Providers 


775 


98, 

270-273 


P.L.  100-360  (Cont.)  8 


Subiect 

S.S.  Act 
Section 

P.L. 

Section 

H.  R^.* 

102       100-105       S.  Ri^. 
Stat.     Pts.  1&2  100-126 

H.C. 

100-661 

Medicare — ^Use  of  Public 
Agencies  or  Private 
Organizations— P^roent 
to  Providers 

1816(k) 
New 

203(f) 

725  — 

46, 

199-204 

Medicare — Trust  Fund — 
■nransfers 

1817(b) 

212(c)(3) 

741            —  — 

62, 

157, 

160, 

166, 

220-222 

Medicare — Federal 
Hospital  Insxirance 
Catastrophic  Coverage 
Reserve  Fund 

1817A 
New 

112(a) 

698 

17-18, 
152-166 

Medicare— Hospital 
Insurance  Benefits  for 
Uninsured  Individuals 

1818(c) 
(4) 

Stricken 

411(b)(8) 
(D) 

772            —  — 

95, 

270-273 

Medicare— Hospital 
Insurance  Benefits  for 
lAiinsured  Individuals 
(techniced  amendment) 

1818(c)(5) 
Redesignated 
as  1818(c) 
(4) 

411(b)(8) 
(D) 

772 

95, 

270-273 

Medicare — Hospital 
Insurance  Benefits  for 
lAiinsured  Individuals 
(technical  ameiximent) 

1818(c)(6) 
Redesignated 
as  1818(c) 
(5) 

411(b)(8) 

772            —  — 

95, 

270-273 

Medicare— Hospital 
Insurance  Benefits  for 
Uninsured  Individuals 
(technical  amendment) 

1818(c)(7) 
Redesignated 
as  1818(c) 
(6) 

411(b) (8^ 
(D) 

772 

95, 

2/0-273 

Medicare— Hospital 
Insurance  Benefits  for 
Uninsured  Individuals 

1818(d) 

103 

687  1/52-53 
2/42-44, 
105-106 

6, 

146-149 

Medicare — Requirements 
for  Skilled  Nursjjig 
Facilities 

1819(b) 
(3)  (A) 
(iii) 

411(,6(2) 
(B)^ 

801 

126, 
270-273 

Medicare — Requirements 
for  Skilled  Nursing 
Facilities 

1819(b) 
(3)  (A) 
(iv) 

411(/(2) 

801  — 

125, 
270-273 

Medicare— Requirements 
for  Skilled  Nursing 
Facilities 

1819(b) 

(3)fB) 

(ii){lll) 

411(^(2) 
(C)^ 

801  — 

126, 
270-273 

Subject 


Medicare — Requireroents 
for  Skilled  Nursing 
Facilities 

Medicare — ^Requirements 
for  Skilled  Nursing 
Facilities 

Medicare — Requirements 
for  Skilled  Nursing 
Facilities 

Medicare — Rpfpiirenimts 
for  Skilled  Nursing 
Facilities 

Medicare — Requirements 
for  Skilled  Nursing 
Facilities 

Medicare — Requirements 
for  Skilled  Nursing 
Facilities 

Medicare — Requirements 
for  Skilled  Nursing 
Facilities 

Medicare — Requirements 
for  Skilled  Nursing 
Facilities 

Medicare — Requirements 
for  Skilled  Nursing 
Facilities 

Medicare — Requirements 
for  Skilled  Nursing 
Facilities 

Medicare — Requiranents 
for  Skilled  Nursing 
Facilities 

Medicare — Requirements 
for  Skilled  Nursing 
Facilities 


S.S.  Act  P.L. 

Section  Section 


1819(b)  411^)  (1) 

(3)  (C)  (A)(i) 
(i)(I) 

1819(b)  411C/)(1) 

(4)  (C)  (A)rii) 
(i)  (I) 

1819  (b;  411(A(1) 

(4)(C)  (A)ai) 

(i)  (II) 

1819(b)  411^)  (1) 

(4)  (C)  (A)(ii) 
(i)  (III) 

1819(b)  411^^)(1) 

(5)  (A)  (A)(iii) 


1819(b)  41lr^(2) 
(5)  (A)  (D)(L) 


1819(b)  4110(2) 

(5)(A)  (D)fii) 
(ii) 

1819(b)  4110(2) 

(5)(G)  (D)(iii) 


1819(c)  411(^)(2) 

(2)  (A)  (F)' 
(V) 

1819(C)  411(i|(2) 

(6)  (A)  (G)(1) 
(ii) 

1819(c)  411f<6(2) 

(6)(B)  (G)rii) 


1819(e)  411it/)(l) 
(1)(A)  (A)Uv) 


P.L.  100-360  (Cont.) 
H.  Rfip.*  H.C. 
102       100-105       S.  R^.  R^. 
Stat.     Pts.  1&2     100-126  100-661 

800  —  —  125, 

270-273 


800  —  ~  125, 

270-273 


801  ~  —  125, 

270-273 


801  ~  —  125, 

270-273 


801  —  ~  125, 

270-273 


802  ~  —  126, 

270-273 


802  —  ~  126, 

270-273 


802  --  —  126, 

270-273 


802  —  —  126, 

270-273 


802  ~  —  126, 

270-273 


802  —  ~  126, 

270-273 


801  —  ~  125, 

270-273 


P.L.  100-360  (Cont.) 


10 


Subject 


Medicare — Requixeroents 
for  Skilled  Nursing 
Facilities 

Medicare — Requirements 
for  Skilled  Nursing 
Facilities 

Medicare — Requirements 
for  Skilled  Nursing 
Facilities 

Medicare— Requirenents 
for  Skilled  Nursing 
Facilities 


S.S.  Act 
Section 


1819(e) 
(1)(B) 


1819(e) 
(2)  (A) 


1819(e) 
(2)(B) 


1819(e) 
(3) 


P.L. 

Section 


4110(1) 
(A)(v) 


4110(1) 
(A)  (v^ ) 


4110(2) 
(H)"^ 

411;/)  (1) 
(A)(vii) 


H.  Rep.*  H.C. 
102       100-105       S.  Rep.  Rep. 
Stat.      Pts.  1&2      100-126  100-661 

801  —  —  125, 

270-273 


801 


801 


125, 
270-273 


126, 
270-273 


125, 
270-273 


Medicare — Requirements  1819(e)  4110(2) 
for  Skilled  Nursing  (3)  (I)(i) 

Facilities 


127, 
270-273 


Medicare—Requirements  1819(e)  4110(2) 
for  Skilled  Nursing  (3)  (I)(ii) 

Facilities 


802 


127, 
270-273 


Medicare — Requirements  1819(e) 

for  Skilled  Nursing  (5) 
Facilities 

Medicare — Requirements  1819(f) 

for  Skilled  Nursing  (2)  (A) 

Facilities  (i)(I) 

Medicare — Requirements  1819(f) 

for  Skilled  Nursing  '3) 
Facilities 


4110(1) 
(A)fviii) 

4110(2) 


4110(1) 
(A)(ix) 


801 


802 


125, 
270-273 


127, 
270-273 


125, 
270-273 


Medicare — Requirements  1819(f) 

for  Skilled  Nursing  (3) 
Faciliti^ 

Medicare — Requireoents  1819(f) 

for  Skilled  Nursing  (3) 
Facilities 


411(/)(2) 
(Dfi) 

411ii^(2) 
(I)(ii) 


802 


127, 
270-273 


127, 
270-273 


Medicare— Requirements  1819(f)  411(>^(1) 
for  Skilled  Nursing  (6)  (A)  (A)(x) 

Facilities 


801 


125, 
270-273 


11 


P.L.  100-360  (Cont. ) 


S.S.  Act  P.L. 
Subject   Section  Section 


Medicare— Requirements 
for  Skilled  Nursing 
Facilities 

1819(f) 
(6)(B) 

4110(1) 
(A)(xi) 

Medicare — ^Requirements 
for  Ski ] 1 fld  Nursing 
Facilities 

1819(f) 

(  '  ) 

411(^(2) 
(K) 

Medicare — Requirements 

fnr-  Cki11«HH  MiiT-cinrr 
XUi.   OR  1  1 ICU  riUXol  IBj 

Facilities 

1819(f) 

411(>^(2) 

Medicare — ^Requirements 
for  Ski  1  l*?c^  Nursing 
Facilities 

1819(g) 

411(/)(5) 
(A) 

Medicare— Requirements 
for*  SlcLXXocl  Nursing 
Facilities 

1819(g) 
(1)(C) 

4110(5) 

Medicare — ^Requirements 
for  Skilled  Nursing 
Facilities 

1819(g) 
(1)(C) 

411(/)(5) 
(C) 

Medicare— Requirements 
for  Skilled  Nursing 
Facilities 

1819(g) 
(1)(D) 

411(^)(5) 

Medicare — Requirements 
for  Skilled  Nursing 
Facilities 

1819(g) 
(2)  (A) 
(i) 

411(^(5) 
(E)-^ 

Medicare — ^Requirements 
for  Skilled  Nursing 
Facilities 

1819(g) 

(2)(C) 

(i) 

4110(4) 

Medicare — ^Requirements 
for  Skilled  Nursing 
Facilities 

1819(g) 
(3)(D) 

411(^(5) 

for  Skilled  Nursing 
Facilities 

1819(g) 
(4) 

4110(5) 

Medicare — Requirements 
for  Skilled  Nursing 
Facilities 

1819(h) 

(2)(B) 

(ii) 

4n(>6(7) 

H.  Rep.*  H.C. 
102       100-105       S.  R^.  R^. 
Stat.     Pts.  1&2     100-126  100-661 

801  —  —  125, 

270-273 


802  —  —  127, 

270-273 


802  —  —  127, 

270-273 


804  —  —  128, 

270-273 


804  —  —  128, 

270-273 


804  —  128, 

270-273 


804  —  —  128, 

270-273 


804  ~  —  128, 

270-273 


803  —  —  128, 

270-273 


804  —  —  129, 

270-273 


804  —  —  129, 

270-273 


805  —  —  129, 

270-273 


P.L.  100-360  (Cent.) 


12 


Subject 


Medicare — Requirements 
for  Skilled  Nursing 
Facilities 


S.S.  Act 
Section 

1819(h) 
(6) 


P.L. 
Section 


411(/)(7) 
(B)^ 


H.  Rqp.*  H.C. 
102       100-105       S.  R^.  Rep. 
Stat.     Pts.  1&2     100-126  100-661 


805 


129, 
270-273 


Medicare— Requirements  1832  ( a ) 
for  Skillfri  MoxBing  (2)  (A) 

Facilities 


203(a) 


721 


41, 

199-204 


Medicare — In-Hcne  Care 
for  Certain  Chronically 
DQ>endent  Individuals 
(technical  amendnnent) 


1832(a) 
(2)  (A) 

Redesignated 
as  1832(a) 
(2)(A)(i) 


205(a)(1) 
(A) 


729  2/51-53, 
106 


50, 

204-206 


Medicare~In-HcBne  Care  1832(a)  205(a)(1) 

for  certain  Chronicjdly  (2)  (A)  (B) 

Dependent  Individuals  (i) 
(technical  ameninent) 


729        2/12,  51- 
53,  106 


50, 

204-206 


Medicare — In-Home  Care 
for  Certain  Chronically 
Dq>endent  Individuals 


1832(a) 
(2)(A) 
(ii) 
New 


205(a)(1) 
(B) 


729  2/51-53 


50, 

204-206 


Medicare—Sv^lementaxy  1832(a)  411(h)(4) 
Medical  ZOBuxance  (2)(B)  (A) 

Benefits  (U) 


786- 


109, 
270-273 


Medicare—Supplementary  1832(a)  411(h)(7) 
Medical  Insurance  (2)(B)  (B) 

Benefits  (ii) 


787 


111, 
270-273 


Medicare— Sv^leroentary  1832(a)  411(h)(4) 
Medical  Insurance  (2)(B)  (A) 

Benefits  (iii) 


786 


109,  . 
270-273 


Medicare— Si^lementary  1832(a) 

Medical  Insurance  (2)(B) 

Benefits  (iii) 

Medicare — Si^lementary  1832  ( a ) 

Medical  Insurance  (2)(B) 

Benefits  (iv) 


411(h)(7) 
(B) 


411(h)(4) 
(A) 


787 


786 


111, 
270-273 


109, 
270-273 


Medicare— Sv^jpleroentary 
Medical  Insurance 


1832(a) 

(2)(B) 

(iv) 


411(h)(7) 
(B) 


787 


111, 
270-273 


Subject 


S.S.  Act 
Section 


Medicare—SiqplenBntaxy 
Medical  Insurance 
Benefits 


1832(a) 


13 


P.L. 
Section 


Medicare— Supplementary  1832(a)  411(g)(2) 

Medical  Insurance  (2)(F)  (E) 

Benefits  (i) 

Medicare— Si?jpleraentary  1832(a)  411(i)(4) 

Medical  Insurance  (2)(F)  (C)(vi) 

Benefits  (ii) 


205(a)(2) 


102 
Stat. 


783 


789 


729 


H.  Rep.* 
100-105       S.  R^. 
Pts.  1&2  100-126 


P.L.  100-360  (Cont.) 

H.C. 


2/12,  51- 
53,  106 


Rep. 
100-661 


106, 
270-273 


113, 
270-273 


50, 

204-206 


Medicare — Si^leroentary 
Medical  Insurance 
Benefits 


1832(b) 


104(d)(3) 


1/53, 
106 


7, 

146-149 


Medicare — ^Fund  ni^oisfers  1833(a) 


212(c)(2) 


741 


62, 

157, 

160, 

166, 

220-222 


Medicare— Sii^lonentary  1833(a)  411(i)(4) 

Medical  Insurance  (1)(D)  (C)(i) 

Benefits  (i) 

Medicare— Sv^lenentary  1833(a)  411(i)(4) 

Medical  Insurance  (1)(F)  (C)(ii) 
Benefits 


789 


789 


113, 
270-273 


113, 
270-273 


Medicare—Sv^lenientary      1833(a)  411(f)  (12) 

Medical  Insurance  (1)(F)  (A) 

Benefits  Stricken 


781 


104, 
270-273 


Medicare— S\^leroentary  1833(a)  411(h)(4) 
Medical  Insurance  (1)(G)  (B)(iii) 

Benefits 


786 


109, 
270-273 


Medicare—fiiqjpleraentary  1833(a)  411(h)(7) 
Medical  Insurance  (1)(G)  (C)(ii) 

Benefits 


787 


111, 
270-273 


Medicare— Suppleroentary  1833(a)  411(h)(4) 

Medical  Insurance  (1)(H)  (B)(iv) 

Boiefits  (I) 

Medicare— a^ipleroentary  1833(a)  411(h)(7) 

Medical  Insuraiice  (1)(H)  (C)(ii) 
Benefits 


786 


109, 
270-273 


111, 
270-273 


P.L.  100-360  (Cont.) 


S.S.  Act  P.L. 

Subject  ._      Section  Section 


Medicare—Suppleroentary  1833(a)  411(i)(3) 

Mediccd  Insurance  (1)(H) 

Benefits 

Medicare—Supplementary  1833(a)  411(g)(1) 

Medical  Insurance  (1)  (E) 
Benefits 

Medicare—Si^jpleroentary  1833(a)  411(h)(4) 

Medical  Insurance  (1)(I)  (B)(iv) 

Benefits  (I) 

Medicare—Supplertentary  1833(a)  411(f)(8) 

Medical  Insxirance  (1)(J)  (C) 
Benefits 

Medicare— Supplementary  1833(a)  411(h)(7) 

Medical  Insurance  (1)(J)  (C)(v) 

Benefits  (I) 

Medicare—Coverage  of  1833(a)  202(b)(1) 

Catastrcphic  Expenses  (1)(K)  (A) 
(technical  amendment) 

Mecicare— Supplementary  1833(a)  411(h)(7) 

Medical  Insurance  (1)(K)  (C)(iii) 
Benefits 

Medicare— Supplementary  lS33(a;  411(h)(4) 

Medical  Insurance  (lt(K)  (B)(iv) 

Benefits  (II) 

Medicare— Supplementary-  1833(a)  411(h)(4) 

Madical  Insurance  (1)(K)  (B)(iv) 

Benefits  (III) 

Medicare— Supplementary  1833(a)  411(h)(4) 

Medical  Insurance  (l)i'^)  (B)(iv) 

Benefits  (IV) 

Medicare— Coverage  of  1833(a)  202(b)(1) 

Catastrcphic  Expenses  ('i-)(l')  (B) 
(technical  amendment) 

Maiicarc— Sx^jpiementary  i833(a,«  411(h)(7) 

Medical  Insurance  (!)(!<)  (C)(v) 

Benefits  (II) 


H.  R^.*  H.C. 

102       100-105       S.  R^.  R^. 
Stat.      Pts.  1&2      100-126  100-661 

788  —  —  112, 

270-273 


782  —  —  106, 

270-273 


786  —  —  109, 

270-273 


779  —  —  102, 

270-275 


787  —  —  111, 

270-273 


704        2/46-51  —  23, 

173-199 


789  —  —  111, 

270-273 


786  —  —  110, 

270-273 


786  —  —  110, 

270-273 


786        —  —  no, 

270-273 


704         2/46-51  —  23, 

173-199 


787  —  —  111, 

270-273 
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Subiect 

S.S.  Act 

Section 

P.L. 

Section 

102 
Stat. 

H.  R^.* 

100-105 
Pts.  1&2 

S.  Rj^. 
100-126 

H.C. 
Rep. 
100-661 

148dicare--Coverage  of 
Catastrophic  Expenses 

1833(a) 

(1)(M) 

New 

202(b)  (1)' 
(B) 

704 

2/5,  46- 
51 

23, 

173-199 

Medicare — Coverage  of 
Catastrophic  Expenses 

1833(a) 
(2) 

202(b)(2) 

704 

2/46-51 

23, 

173-199 

Medicare— In-Hcroe  Care 
for  Certain  Chronically 
Dqjendent  Individuals 

1833(a) 
(2) 

205fc) (1) 

730 

2/12,  51- 
53,  107 

51, 

204-206 

Medicare—Coverage  of 
Catastrophic  Expenses 

1833(a) 
(2)(B) 

203(c)(1) 
(A) 

722 

42, 

199-204 

Medicare — Coverage  of 
Catastrophic  Expenses 

1833(a) 
(2) (D) 

203(c)(1) 
(B) 

722 

— 

— 

42, 

199-204 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1833(a^ 

(2)(D) 

(i) 

411fi)(4) 
(C)(i) 

789 

- 

lie, 

270-273 

Medicare — Coverage  of 
Catastrofdiic  Expenses 

1833(a) 
(2)(E) 

203(c)(1) 
(C) 

722 

- 

42, 

199-204 

Msdicgre — Coverage  of 
Screening  Maimography 

1833(a) 
(2)(E) 

204(d)(1) 

729 

— 

— 

49, 

170—172 

Medicare — Coverage  of 
Home  Intravenous  Drug 
Iherapj."  Services 

1833(a) 

(2)(F) 

New 

203(C)(1) 
(D) 

722 

42, 

199-204 

Medicare — In-Home  Care 
for  Certain  Chronically 
Depeixient  Individuals 

183i(a) 
(3) 

205(c)(2) 

730 

2/13,  51- 
53,  108 

51, 

204-206 

Medicare — In-Home  Care 
for  Certain  Chronically 
Dependent  Individuals 

1833(a) 

205(c)(3) 

730 

2/13,  51- 
53,  108 

51, 

204-206 

Medicare — Coverage  of 
Heme  Intravenous  Drug 
■nierapv  Services 

1833(b) 

203(c)(1) 
(E) 

722 

42, 

199-204 

Medicoi-e — Coverage  of 
Catasti-ofMc  Expenses 

1833(b) 
(1) 

202(b)(3) 
(A) 

704 

2/5,  46- 
51,  108 

23, 

173-199 

Medicare — Coverage  of 
Catastrofrfuj  Expen.-'<^ 

1833(b) 
{2) 

202(b)(3) 
(H) 

704 

2/5,  46- 
51,  108 

23, 

173-199 
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Subject 


S.S.  Act 
Section 


P.L. 

Section 


H.  Rep.*  H.C. 
102       100-105       S.  Rep.  Rep. 
Stat.     Pts.  1&2     100-126  100-661 


Medicare—Supplementary      1833(b)  411(f)  (12) 

Medical  Insurance  (3)  (A) 

Benefits  Stricken 


781 


104, 
270-273 


Medicare — Sv^jpleroentary 
Medical  Insurance 
Benefits 

(technical  amendtnent) 


1833(b)(4) 
Redesignated 
as  1833(b) 
(3) 


411(f)(12) 
(A) 


781 


104, 
270-273 


Medicare — Sv^jplementary 
Medical  Insurance 
Benefits 

(technical  amendment) 


1833(b)(5) 
Redesignated 
as  1833(b) 
(4) 


411(f)(12) 
(A) 


781 


104, 
270-273 


Medicare — Limitation  on 
Cost-Sharing 


1833(c) 


201(a)(1) 
(A) 


700 


1/21-23  7-9 
2/44-46 


19/ 

146-152 


Medicare — Limitation  on 
Cost-Sharing 


1833(c) 


201(a)(1) 
(C) 


700 


1/21-23  7-9 
2/44-46 


19, 

146-152 


Medicare — Limitation  or. 
Cost-Sharing 


1833(c) 
Redesignated 
as  1833(d) 
(1) 


201(a)(1) 
(3) 


1/21-23  7-9 
2/44-46 


19, 

146-152 


Medicare — Lunitation  on 
Cost-Sharing 


1833(c)(1) 
Redesignated 
as  1833(d) 
(1)(A) 


201(a)(1) 
(B) 


700         1/21-23  7-9 
2/44-46 


19, 

146-152 


Medicare — Limi.tation  on 
Cost -Sharing 


1833(c)(2) 
Redesignated 
as  1833(d) 
(1)(B) 


201(a)(1) 
(B) 


700         1/21-23  7-9 
2/44-46 


19, 

146-152 


Medicare — Limitation  on  1833(c) 
Ctost-Sharing  New 

Medicare — Supplementcxj'  1833(c) 

Medical  Insurance 

Benefits 


201(a)(4) 


411(h)(1) 
(A) 


70C         1/21-23  7-9 
2/44-46 


785 


1/21-23 
2/44-46 


19-20, 
146-152 

109, 
270-273 


Medicare — Limitation  on 
Cost-Sharing 


1833(d) 
Redesignated 
as  1833(d) 
(2) 


201(a)(2) 


7C0  1/21-23 
2/44-46 


19, 

146-152 


Medicare — Sv^jplementarj' 
Medical  Insurance 
Benefits 


183?ff) 


411(g)(5) 


785 


109, 
270-27? 


 Subject  

Medicare — Si^jplanentary 
Medical  Insurance 
Benefits 

(technical  amendrent) 

Medicare — Limitation  on 
Cost-Sharing 

Medicare — Si^lementary 
Medical  Insurance 
Benefits 

Medicare — Sv^plenentary 
Medical  Insurance 
Benefits 

Medicare — Supplementary 
Mediccil  Insurance 
Benefits 

(techniced  anendment) 

Medicare—Supplementary 
Medical  Insurance 
Benefits 

(technical  amendment) 

M3dicare — Supplementary 
Medical  Insurance 
Benefits 


Medicare—Supplementary 
Medical  Insurance 
Benefits 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

(techr.icel  amendment) 

Medicare—Si^lementary 
Medical  Insurance 
Benefits 

Medicare — Si^jplementary 
Medical  Insurance 
Benefits 

(t<.ichnical  amendment) 


17  P.L.  100-360  (Cont.) 

H.  Rep.*  H.C. 

S.S.  Act             P.L.                 102       100-105  S.  Rqp.  Rep. 

Section            Section           Stat.     Pts.  1&2  100-126  100-661 


1833(f)  411(h)(3)  786  ~  ~  109, 

Redesignated  (B)(ii)  270-273 
as  1833(o) 

1833(g)  201(a)(3)  700        1/21-23  —  19, 

2/44-46  167-173 

1833(h)  411(a)(3)  784  —  —  107, 

(1)(D)  (E)  270-273 


1833(h)  411(g)(3)  784  —  —  107, 

(2)  (E)  270-273 


1833(h)(2)  4il(g)(3)  783  ~  ~  107, 

Redesignated  (A)  270-273 
as  1833(h) 
(2)(A)(i) 

1833(h)  41I(o)(3)  733  —  —  107, 

(2) (A)  (A)  270-273 


1833(h)  411(g)(3)  783  -  —  307, 

(2) (A)  (A)  270-273 
(ii) 
New 

1833(h)  411(g)(3)  784  ~  —  107, 

(2) (A)  (B)(ii)  270-273 
(ii^) 

183'.(h)  411(g)(3)  784  —  ~  107, 

(2)  (A)  (B)(iii)  n0-?73 


1833(h)  411(g)(3)  784  ~  ~  i07, 

(2) (A)  (C)  270-273 
(iii) 

1833(h)  411(o)(3)  783  —  —  107, 

(2)(B)  (A)  270-273 


P.L.  100-360  (Cont.) 
Subiect 

S.S.  Act 

18 

P.L. 

102 
Stat. 

H.  Rep.* 

100-105       S.  Rep. 
Pts.  1&2  100-126 

H.C. 
Rep. 
100-661 

Medicare—Supplementary 
Medical  Insurance 

1833(h) 

(4)(B) 

\^) 

411(g)(3) 
(D) 

784 

107, 
270-273 

Medicare — Supplementary 
Medical  Insurance 

1833(h) 
(5)  (A) 

411(i)(4) 
(C)(vi) 

789 

113, 
270-273 

Medicare — Si^jpleroentary 
Medical  Insurance 
Benefits 

1833(h) 
(S>)(C) 

411(i)(4) 
(C)(vi) 

789 

113, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1833(h) 
(5)(D) 

411(i)(4) 
(B)(i) 

789 

- 

112, 
270-273 

Medicare — Sv^jpleroentary 
Medical  Insurance 

1833(h) 
(5)(D) 

411(i)(4) 
(B)(ii) 

789 

- 

112, 
270-273 

Medicare — Si:ipplerentary 
Medical  Insurance 
Benefits 

1833(i) 
(2)(A) 

411(g)(2) 
(D)(i) 

783 

- 

106, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1833(i) 

(2)(A) 

(iii) 

411(g)(2) 
(D)(ii) 

783 

106, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1833(i) 
(4) 

Stricken 

411(f)(12) 
(A) 

781 

104, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1833(i) 

(6) 

New 

411(q)(2) 
(E) 

783 

106, 
270-273 

Medicare — Si^lementary 
Medical  Insurance 
Benefits 

1833ge) 
(2)  ^ 

411(f)(2) 
(D) 

777 

IC'J . 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1833n^ 

(5)(B) 

(ii) 

411(i)(4) 
(C)(vi) 

789 

113, 
270-275 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1833(^0 

(5)(B) 

<ii) 

411(i)(4) 
(C)(vi) 

789 

113. 
270-273 
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Subiect 

S.S.  Act 
Section 

P.L. 

Section 

H.  Rep.* 
102       100-105       S.  Rep. 
Stat.     Pts.  1&2  100-126 

H.C. 
Rep. 
100-661 

Medical  Insurance 
Benefits 

(technical  amendiiBnt) 

1833  (m) 
Redesignated 
as  1833(p) 

4lirhs  ^4^ 
(C)(iii) 

786 

110, 
270-273 

Medicare — SuppleroentarY 
Medical  Insurance 
Benefits 

1833(n) 
(1)(A) 

411(g)(4) 
(C)(i) 

785 

108, 
270-273 

Medicare — Supplementary 
Mediced  Insurance 
Benefits 

1833(n) 
(1)(B) 

(i)(n) 

411(g)(4) 
(C)(ii) 

785 

108, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1833(n) 

(1)(B) 

(ii)(I) 

411(g)(4) 
(C)(iii) 

785 

108, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1833(n) 

(1)(B) 

(iiXII) 

411(g)(4) 
(C)(iii) 

785 

108, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1833(p) 

411(h)(4) 
(C)(iv) 

786 

lie, 

270-273 

Medicare—  Supplementary 
Medical  Insurance 
Benefits 

1834 
Heading 

411(g)(1) 
(A) 

781 

105, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1834(a) 
a)(C) 

411(g)(1) 
(B)(i) 

782 

105, 
270-273 

Medicare — Cufpleroentary 
Medical  Insurance 
Benefits 

1834(a) 
(2)(A) 

411(g)(1) 
(B)(ii) 

782 

105, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1834(a) 

(2)(B) 

(i) 

411(g)(1) 
(B)(iii) 

782 

105, 
270-273 

Medicare—Supplementary 
Medical  Insurance 
Benefits 

1834(3) 
(3)(A) 

411(g)(1) 
(B)(iv) 

782               -  -r- 

105, 
270-273 

Medicare-  -S^3plementary 
Medical  Insurance 
Benefits 

1834(a) 

(3)(B) 

(i) 

411(g)(1) 
(B)(iii) 

782 

105, 
270-273 
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Subiect 

S.S.  Act 
Section 

P.L. 

Section 

H.  Rep.* 

102       100-105       S.  Rep. 
Stat.      Pts.  1&2  100-126 

H.C. 

100-661 

Medicare—Suppleraentary 
Medical  Insurance 
Benefits 

1834(a) 
(4) 

411(g)(1) 
(B)(v) 

782            —  — 

105, 
270-273 

Medicare — a^jpleraentary 
Medical  Insurance 
Benefits 

1834(a) 
(4) 

411(g)(1) 
(B)(vi) 

782  — 

105, 
270-273 

Medicare — Supplementary 
Mediccd  Insurance 
Benefits 

1834(a) 
(4) 

411(g)(1) 
(B)(vii) 

782            —  — 

105, 
270-?73 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1834(a) 

(7)(A) 

(ii) 

411(g)(1) 
(B)(vii) 

782            —  — 

105, 
270-273 

Medicare — Suppleroentary 
Medical  Insurance 
Benefits 

1834(a) 

(7)(A) 

(iii) 

411(g)(1) 

(B)(vii) 

782            —  — 

105, 
270-273 

Medicare — Sv^jplanentary 
Medical  Insurance 
Benefits 

1834(a) 

(7)(A) 

(iii)(I) 

411(g)(1) 

(B)(viii) 

782  — 

105, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1834(a) 

(7)(B) 

(i) 

411(a)(3) 
(C)(ii) 

768            —  — 

91, 

27U-273 

Medicare— Suppleroentary 
Medical  Insurance 
■Benefits 

1834(a) 
(8)(A) 

411(g)(1) 
(B)(iii) 

782  ~ 

105, 
270-273 

Medicare — Supplementary 
Medical  Ins\irance 
Benefits 

1834(a) 

(9)(A) 

(ii)(I) 

411(g)(1) 
(B)(ix) 

782  — 

105, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1834(a) 

(9)(A) 
(ii)(II) 

411(g)(i) 
{B)(x) 

782  — 

105, 
270-273 

Medicare — Suppleroentary 
Medical  Insurance 
Benefits 

1834(a) 

(9)(B) 

(i) 

411(g)(1) 
(B)(xi) 

782 

105, 
270-273 

Medicare —  Sv^leroentary 
Medical  Insurance 
fieaoefits 

1834(a) 

(9)(C) 

(i) 

411(g)(1) 
(B)(xii) 

782 

105, 
270-273 
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Subiect 

S.S.  Act 
Section 

P.L. 

Section 

102 
Stat. 

H.  Rqp.* 
100-105 
Pts.  1&2 

S.  Rep. 
100-126 

H.C. 
Rqp. 
100-661 

Medicare — Si^pleroentary 
Medical  Insurance 
Benefits 

1834(a) 
(10)(B) 

411(g)(1) 
(B)(xiii) 

782 

~ 

~ 

105, 
270-273 

Medicare — Si^jplementary 
Medical  Insurance 
Benefits 

1834(a) 
(10)(B) 
(1) 

411(g)(1) 
(B)(xi) 

782 

- 

105, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1834(a) 
(11)(A) 

411(g)(1) 
(B)(vii) 

782 

105, 
270-273 

Medicare — Sv?ipleraentary 
Medical  Insurance 
Benefits 

1834(a) 
(11)  (A) 

411(g)(1) 
(B)(xiv) 

782 

- 

105, 
270-273 

Medicare — Supplementary 
Medical  Insurance 

1834(a) 
(12) 

411(g)(1) 
(B)(xv) 

782 

- 

106, 
270-273 

Medicare — Supplementary 
Medical  Insurance 

1834(a) 
(14) 

411(g)(1) 
(B)(xvi) 

782 

106, 

270-273 

Medicare — Coverage  of 
Screening  l^nnography 

1834(b) 
(1)(B) 

204(b)(1) 

726 

46, 

170-172 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1834(b) 
(4)(D) 

411(f)(8) 
(D)(i) 

779 

103, 
270-273 

Medicare~Si:ppleroentary 
Medical  Insurance 
Benefits 

1834(b) 
(5) 

411(f)(8) 

779 

103, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1834(b) 
(5)(C) 

411(f)(8) 
(D)(ii) 

779 

103, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1834(b) 
(5)(C) 

411(f)(8) 
(D)(iii) 

779 

103, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1834(b) 
(6) 

411(f)r8) 
(D)(iv) 

780 

103, 

270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1834(b) 
(6) 

411(f)(8) 
(A) 

779 

102, 
270-273 

P.L.  100-360  (Cont.) 

Subiect 

S.S.  Act 

Section 

22 

P.L. 

Section 

102 
Stat. 

H.  Rep.* 

100-105 
Pts.  1S.2 

S.  Rep. 

100-126 

H.C. 
Rep. 
100-661 

Medicare—Supplanentary 
Medical  Insurance 
Benefits 

1834(b) 
(6)(B) 

411(f)(8) 
(D)(v) 

780 

— 

103, 
270-273 

Medicare — Coverage  of 
Catastrofdiic  Expenses 

1834(c) 
New 

202(b)(4) 

704 

2/5-7, 
46-51 

23-33, 
199 

Medicare — Coverage  of 
Heme  Intravenous  Drug 
Therapy  Services 

1834(d) 
New 

203(c)(1) 
(F) 

722 

43-44, 
199-204 

Medicare — Coverage  of 
Screening  Mannogr^hy 

1834(e) 

204(b)(2) 

726 

46-49, 
170-172 

Medicare — Coverage  of 
Heme  Intravenous  Drug 
Therapy  Services 
(technical  amendment) 

1835(a) 
(2)(E) 

203(d)(1) 
(A) 

724 

44, 

199-204 

Medicare — In-Hone  Care 
for  Certain  Chronically 
Dq)endent  Individuals 
(technical  amendment) 

1835(a) 
(2)(F) 

205(d)(1) 

731 

2/51-53 

51, 

204-206 

Medicare — Coverage  of 
Honte  Intravenous  Drug 
Therapy  Services 

1835(a) 
(2)(F) 

203(d)(1) 
(B) 

724 

- 

44, 

199-204 

Medicare — Coverage  of 
Here  Intravenous  Drug 
Therapy  Services 

1835(a) 

(2)(G) 

New 

203(d)(1) 
(C) 

724 

45, 

199-204 

Medicare — In-Hcroe  Care 
for  Certain  Chronically 
D^aendent  Individuals 

1835(a) 
(2)(G) 

205(d) ^2) 

731 

2/51-53 

52, 

204-206 

Medicare— In-Hone  Care 
for  Certain  Chronically 
Dependent  Individuals 

1835(a) 

(2)(H) 

New 

205fd)(3) 

731 

2/13,  51- 
53,  113 

52, 

204-206 

Medicare — ^Adjustment  in 
Praniura 

1839(a) 
(1) 

211(c)(1) 
(A) 

738 

9- 

■10 

59, 

208-220 

Medicare—Adjustment  in 
Premium 

1839(a) 
(1) 

211(c)(1) 
(B) 

738 

9- 

10 

59, 

208-220 

Medicare — ^Adjustment  in 
Prenu-um 

1839(a) 
(2) 

211(c)(1) 
(C) 

738 

9- 

10 

59, 

208-220 

23 
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Subject 


Medicare — ^fldjustinent  in 
Premium 

Medicare — ^Adjustment  in 
Premium 

Medicare — ^Adjustment  in 
Premium 

Medicare — ^Adjustment  in 
Premium 

Medicare — ^Adjustment  in 
Premium 

Medicare — ^Adjustment  in 
Premium 

Medicare — ^Adjustment  in 
Premium 

Medicare — Trust  Fund 
Transfers 


S.S.  Act 
Section 

1839(a) 
(3) 

1839(a) 
(4) 

1839(a) 
(4) 

1839(b) 


1839(e) 

(1) 

1839(f) 


1839(g) 
New 

I840(i) 
New 


P.L. 

Section 


211(c)(1) 
(D) 

211(c)(1) 
(A) 

211(c)(1) 
(B) 

211(c)(1) 
(E) 

211(c)(1) 
(F) 

211(b) 
211(a) 
212(b)(i) 


102 
Stat. 

738 
738 
738 
738 
738 
738 
733 
740 


H.  Rep.* 

100-105 
Pts.  1&2 


S.  Rep. 
100-126 

61 

9-10 
9-10 


1/54 

2/21,  114 


1/27-30  9-10 


H.C. 
Ri^. 
100-661 

59, 

208-220 
59, 

208-220 
59, 

208-220 
60, 

208-220 
60, 

208-220 
59, 

208-220 

54-5&, 
208-220 

61, 

157, 

160, 

166, 

220-222 


Medicare— Trust  Fund  1841(a)  212(b)(2) 

Transfers 


740 


62, 

157, 
150. 
166, 
220-; 


Medicare — Trust  Fund 
Transfers 


L841(b) 


212(C)(4] 


10-12 


62, 

157, 

160, 

166, 

220-22: 


Medicare — Trust  Fund 
Transfers 


18-1  lA 
New 


212(a) 


739 


10-12 


60-61, 

157, 

160, 

166, 

220-222 


Medicare — Creation  of  1841B  213(a) 

Catastrophic  Coverage  New 

Account 


741 


10-12 


63-64 
222-225 


P.L.  100-360  (Cont.) 


 Subject  

Medicare— Supplementary 
Medical  Insurance 
Benefits 


S.S.  Act 
Section 


1842(b) 
(2) 


2U 


P.L. 

Section 


411(i)(2) 
(B) 


102 
Stat. 


788 


H.  Rep.* 
100-105 
Pts.  1&2 


H.C. 

S.  R^.  R^. 

100-126  100-661 

112, 
270-273 


Medicare—Si^Jpleroentary  1842(b)  411(i)(2) 
Medical  Insurance  (2)(B)  (A) 

Benefits  New 


112, 
270-273 


Medicare—Siqppleroentary  1842(b)  411(f)(1) 
Medical  Insurance  (2)  (B) 

Benefits 


776 


99, 

270-273 


Medicare — Coverage  of  1842(b)  202(e)(3) 

Catastrophic  Ebqpenses  (2)  (C) 

Medicare—Suppleroentary  1842(b)  411(f)(4) 

Medical  Insurance  (3)  (B)(ii) 
Benefits 


2/46-51, 
119 


37, 

173-199 


101, 
270-273 


Medicare — Supplementary  1842(b)  411(i)(4) 
Medical  Insurance  (3)  (C)(vi) 

Benefits 


789 


113, 
270-273 


Medicare—Lijtiitation  on  1842(b) 

Cost-Sharing  (3)(G) 
(technical  amendment) 

Medicare — Limitation  on  1842(b) 

Cost-Sharing  (3)(H) 
(technical  amendment) 

Medicare — Coverage  of  1842(b) 

Catastrophic  Expenses  (3)(H) 
(technical  amendment) 

Medicare — Limitation  on  1842(b) 

Cost-Sharing  ( 3 ) ( I ) 


201(c)(1) 


201(c)(2) 


202(e)(2) 
(A) 


201(c)(3) 


702 


702 


1/21-23 
2/44-46 


1/21-23 
2/44-46 


2/46-51 


1/21-23 
2/44-46 


21, 

167-173 


21, 

167-173 


36, 

173-199 


2., 

167-173 


Medicare — Coverage  of 
Catastrophic  Ebqpenses 


Medicare — Coverage  of 
Cateistraphic 


1842(b) 

(3)(J) 

New 

1842(b) 
(3)(K) 


202(e)(2) 
(B) 


202(e)(2) 
(B) 


716 


2/46-51 


2/46-51 


36, 

173-199 


36, 

173-199 


Medicare—Supplementary      1842(b)  411(f)  (11) 

Medical  Insurance  (3)  (A) 

Benefits 


104, 
270-273 


25  P.L.  100-360  (Cont.) 


Subiect 

S.S.  Act 

Section 

P.L. 

Section 

H.  Rep.* 
102       100-105       S.  Rep. 
Stat.     Pts.  1&2  100-126 

H.C. 
Rep. 
100-661 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1842(b) 

(4)(A) 

(iv) 

411(f)(2) 
(F)(i) 

777 

100-101 
270-273 

Medicare — Si^plementary 
Medical  Insurance 
Benefits 

1842(b) 
(4)  (A) 
(iv)(II) 

411(f)(2) 
(E) 

777 

100, 
270-273 

Medicare — Sx^jplanentary 
Medical  Insxirance 
Benefits 

1842(b) 
(4)  (A) 
(vi) 

411(f)(3) 
(B)(iii) 

778 

101, 
270-273 

Medicare — Supplanentary 
Medical  Insiirance 
Benefits 

1842(b) 
(4)  (A) 
(vi) 

411(f)(3) 
(B)(ii) 

778 

101, 
270-273 

Medicare — Supplenentary 
Jfedical  Insurance 
Benefits 

1842(b) 
(4)  (A) 
(vi) 

411(f)(3) 
(B)(i) 

778 

101, 
270-273 

Medicare — Supplementary 
Medical  Insvirance 
Benefits 

1842(b) 
(4)  (A) 
(vii) 

411(f)(2) 
(D) 

777 

100, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

(techriical  amendment) 

1842(b) 
(4)(E) 

411(f)(2) 
(C) 

777 

100, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

(techniccd  amendment) 

1842(b) 

(4)(E) 

(i) 

411(f)(2) 
(C) 

777 

100, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

(teciinical  amendment) 

1842(b) 

(4)(E) 

(ii) 

411(f)(2) 
(C) 

777 

100, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1842(b) 
(4)(F) 

Redesignated 
as  1842(b) 
{4)(E) 

411(f)(2) 
(C) 

777 

100, 
270-273 

Medicare — Sv^jpleroentary 
Medical  Insurance 
Benefits 

1842(b) 

(4)(F) 

(ii)(I) 

411(f)(2) 
•(B) 

777 

100, 
270-273 

P.L.  10»-360  (C»nt.) 


Sxibject 


S.S.  Act 

Section 


26 


P.L. 

Section 


H.  Rep.*  H.C. 
102       100-105       S.  Rep.  Ri^. 
Stat.     Pts.  1&2     100-126  100-661 


Medicare—Supplementary  1842(b)  411(f)(2) 
Medical  Insvirance  (4)(F)  (A)(i) 

Benefits  (iii)(l) 


777 


100, 
270-273 


Medicare—Su^jplementary  1842(b)  411(f)(2) 
Medical  Insurance  (4)(F)  (A)(ii) 

Benefits  (iii)(II) 


100, 
270-273 


Medicare—Supplementary  1842(b)  411(f)(6) 
Medical  Insurance  (4)(G)  (B)(ii) 

Benefits 


779 


102, 
270-273 


Medicare— Supplementary  1842(b)  411(f)(6) 
Medical  Insurance  (4)(G)  (B)(i) 

Benefits 


779 


102,. 
270-273 


Medicare — Supplementary 
Medical  Insurance 
Benefits 

(technical  amendment) 


1842(b) 
(4)(G) 

Redesignated 
as  1842(b) 
(4)(F) 


411(f)(2) 
(C) 


100, 
270-273 


Medicare — Sv^jpleroentary  1842(b)  411(i)(2) 
Medical  Insurance  (5) (A)  (A) 

Benefits 


788 


112, 
270-273 


Medicare— Supplementary      1842(b)  411  (i)  (2) 

Medical  Insurance  (5)(B)  (A) 

Benefits 


788 


112, 
270-273 


Medicare—Supplementary  1842(b)  411(i)(4) 
Medical  Insurance  (7)(B)  (C)(vi) 

Benefits  (iii) 


789 


113, 
270-273 


Medicare— Supplementary  1842(b)  411(f)(4) 
Medical  Insurance  (10) (A)  (A)(i)(I) 

Benefits  (i) 


779 


101, 
270-273 


Medicare — Supplenentary  1842(b) 

Medical  Insurance  (10)  (A) 

Benefits  (i) 

Medicare — Supplementary  1842(b) 

Medical  Insurance  (10) (A) 

Benefits  (i) 


411(f)(4) 
(A)(i)(II) 


411(f)(4) 
(A)(i)(III) 


101, 
270-273 


101, 
270-273 


Medicare— Supplementary  1842(b)  411(f)(4) 
Medical  Insurance  ilO)(A)  (A)(ii) 

Benefits  (iii) 


778 


101, 
270-273 


27  P.L.  100-360  (Cont.) 


Subiect 

S.S.  Act 

Section 

P.L. 

Section 

H.  R^.  * 

102       100-105       S.  Rep. 
Stat.     Pts.  lSt2  100-126 

H.C. 

100-661 

Medicare — Supplementary 
Medical  Insvirance 
Benefits 

1842(b) 
(10)(B) 

411(f)(4) 
(A)(iii) 

778            —  — 

101, 
270-273 

Medicare — Si^jpleraentary 
Medical  Insurance 
Beiefits 

1842(b) 
(10) (D) 

411(f)(4) 
(A)(iv) 

778           —  — 

101, 
270-273 

Medicare — Supplementary 
Medical  Inf;urance 
Benefits 

1842(b) 
(11)(B) 
(i) 

411(f)(4) 
(B)(i) 

778  ~ 

101, 
270-273 

Medicare — Svjpleroentary 
Medical  Insurance 
Benefits 

1842(b) 
(11)(C) 
(i) 

411(f)(5) 
(A) 

778 

102, 
270-273 

Medicare — Si^pleroentary 
Mediceil  Insurance 
Benefits 

1842(b) 
(11)(C) 
(ii) 

411(g)(2) 
(A)(i) 

783 

106, 
270-273 

Medi  care — Si^planaentary 
Mediccl  Insurance 
Benefits 

1842(b) 
(11)(C) 
(ii) 

411(g)(2) 
(A)(ii) 

783 

106, 
270-273 

Medicare~Sv?pl€nentary 
Medical  Insurance 
Benefits 

1842(b) 
(12)(C) 

411(i)(4) 
(C)(vi) 

789 

113, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1842(b) 
(12) (C) 

411(i)(4) 
(C)(vi) 

789 

113, 
270-273 

Medicare—Svflpplementary  1842(b)  (14)  411(f)(7)  779  ~  ~  102, 

Medical  Insurance  Redesignated  (A)  270-273 

Benefits  as  1842(b) 

(technical  amendment)  (13) 

Medicare—Coverage  of  1842(c)  202(e)(3)  716        2/46-51  —  36, 

CatastroEduc  Ebqjenses  (1)(A)  (A)(i)  173-199 

(technical  amendment)  Redesignated 

as  1842(c) 

(l)(A)(i) 

Medicare— Coverage  of  1842(c)  202(e)(3)  716        2/46-51  —  36, 

Catctstrofdiic  Ebqpenses  (l)(A)(i)  (A)(ii)  173-199 

Medicare— Coverage  of  1842(c)  202(e)(3)  716        2/46-51         —  36-37, 

Catastrophic  Expenses  (l)(A)(ii)  (A)(iii)  173-199 


P.L.  100-360  (Gont.)  28 


Subiect 

S.S.  Act 

Section 

P.L. 

Section 

102 
Stat. 

H.  Rep.* 

100-105       S.  Rep. 
Pts.  1&2  100-126 

H.C. 

100-661 

Medicare — Coverage  of 
Catastrophic  Expenses 

1842(c) 
(2)  (A) 

202(e)(5) 
(A) 

717 

2/46-51 

37, 

173-199 

Medicare — Coverage  of 
CatastrojMc  Ejq)enses 

1842(c) 
(3)(A) 

202(e)(5) 
(A) 

717 

2/46-51  — 

37, 

173-199 

Medicare — Coverage  of 
Catastrophic  Eiqpenses 

lo4z(C) (4) 

New 

202(e)(5) 
(B) 

717 

2/46-51  — 

37, 

173-199 

Medicare — Coverage  of 
Catastrophic  E:5)enses 
(technical  amendment) 

1842(f) 
(1) 

202(e)(1) 
(A) 

716 

2/46-51  — 

36, 

173-199 

Medicare — Coverage  of 
Catastrophic  Eb^enses 
(technical  amendnaent) 

1842(f) 
(2) 

202(e)(1) 
(B) 

716 

2/46-51 

36, 

173-199 

Medicare — Coverage  of 
Catastrophic  Eb^enses 

1842(f)(3) 
New 

202(e)(1) 
(C) 

716 

2/46-51 

36, 

173—199 

Medicare — Coverage  rf 
Catastrofdiic  Expenses 

1842(h) 
(1) 

202(e)(1) 
(A) 

714 

2/46-51 

33, 

173-199 

Medicare — Coverage  of 
Catastrophic  Estpense^ 

1842(h) 
(2) 

202(e)(4) 
(A) 

717 

2/46-51 

37, 

173-199 

Medicare — Supplementary- 
Medical  Insurance 
Benefits 

1842(h) 
(3)'B) 

411(i)(l) 

(A)(i) 

(I) 

787 

111, 
270-273 

Medicare — Supplementary 
Mediccd  Insurance 
Benefits 

1842(h) 
(3)(B) 

411(i)(l) 

(A)(i) 

(II) 

788 

111, 
270-273 

Medicare — Supplementary 
Medical  Insijrance 
Benefits 

1842(h) 
(3)(B) 

411(i)(l) 
(A)(ii) 

788 

111, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1842(h) 
(3)(B) 

4n(i)(l) 

(A)(iii) 

(I) 

788 

111, 
270-273 

Medicare — Suppleroei.tary 
Medical  Insurance 
Benefits 

1842(h) 
(3)(B) 

411(i)(l) 

(A)(iii) 

(II) 

788 

111, 
270-273 

Medicare — Coverage  ot 
Catastrophic  Expenses 

1842(h) 
(4) 

202(c)(1) 
(B) 

714 

2/46-51  ~ 

33-34 
173-199 

29 


P.L.  100-360  (Cont. ) 


Subject 


Medicare — Distribution  of 
Information  Describing 
Participating  Physician 
Program 

Medicare — Distribution  of 
InfoCTBtion  Describing 
Participating  Physician 
Program 

Medicare — Distribution  of 
Infomation  Describing 
Participating  Physician 
Program 

(technical  amendment) 

Medicare — Distribution  of 
Inf  orroation  Describing 
Participating  Physician 
Program 

Medicare — Si^iplanentary 
Medical  Insurance 
Benefits 

Medicare — Revision  of 
Explanation  of  Benefits 

Medicare — Revision  of 
Explanation  of  Benefits 

Medicare — Revision  of 
Explanation  of  Benefits 
(technical  amendment) 

Medicare — Revision  of 
Explanation  of  Benefits 


Medicare — Supplenentary 
Mediced  Insurance 
Benefits 

Medicare — Si^jplementary 
Medical  Insurance 
Benefits 

Medicare — Supplementary 
Mediced  Insurance 
Benefits 


S.S.  Act 

Section 

1842(h) 
(5) 


1842(h) 
(5) 


P.L. 

Section 


223(b)(1) 


223(b)(2) 


1842(h)(5)  223(b)(3) 

Redesignated 

as  1842(h) 

(5)(A) 


1842(h) 
(5)(B) 


1842 (h; 


1842(h) 
(7)  (A) 

1842(h> 
(7)(A) 

1842(h> 
(7)(B; 


1842(h) 

(7)(C) 

New 

1342(h) 
(8) 


1842(h) 
(8) 


1842(h) 
(8) 


223(b)(4) 


411(f)(2) 
(C) 


223(c)(1) 
(A) 

223(C)(1) 
(B) 

223(c)(2) 


223(c)(3) 


411(f)(2) 
(C) 


411(f)(2) 


411(f)(2) 
(C) 


H.  Ri^.*  H.C. 
102       100-105       S.  Rep.  R^. 
Stat.      Pts.  1&2      100-126  100-661 

747         2/56-57       13-14  69, 

228-230 


747 


777 


2/56-57  13-14 


2/56-57  13-14 


747  2/56-57  13-14 

747  2/56-57  13-14 

747  2/56-57  13-14 

748  2/56-57  13-14 
777  —  — 


777 


69, 

228-230 


69, 

228-230 


2/56-57       13-14  69, 

228-230 


100, 
270-273 


69, 

228-230 


69, 

228-230 


69, 

228-230 


69, 

228-230 


100, 
270-273 


100, 
270-273 


100, 
270-273 


P.L.  100-360  (Cont.) 


Subject 


S.S.  Act 

Section 


30 

P.L. 

Section 


Medicare— Sv^pleroentary  1842(i)  411(f)(2) 
Medical  Ins\irance  (2)  (C) 

Benefits 


H.  Rep.*  H.C. 
102       100-105       S.  Rep.  Ri^. 
Stat.     Pts.  1&2     100-126  100-661 

777  —  —  100, 

270-273 


Medicare— Si^leroentary  1842  (i)  411(f)(2) 
Medical  Insurance  (3)  (C) 

Benefits 


100, 
270-273 


Medicare— Supplementary  1842(i)  411(f)(2) 
Medical  Insurance  (4)  (C) 

Benefits 


100, 
270-273 


Medicare—Supplenentary  1842(j)  411(f)(2) 

Medical  Insurance  (1)(C)  (F)(ii) 

Benefits  (i)(I) 

Medicare— Supplementary  1842(j)  411(f)(2) 

Medical  Insurance  (1)(C)  (F)(ii) 

Benefits  (i)(II) 


Medicare — Supplementary 
Medical  Insurance 
Benefits 

(technical  amendment) 


1842(j)(l) 
(C)(vii) 
Redesignated 
as  1842(j)(l) 
(C)(viii) 


411(f)(1) 
(A)(ii) 


Medicare— Supplementary  1842(j)(l)  411(f)(7) 
Medical  Insurance  (C)(ix)  (B) 

Benefits  New 


778 


778 


776 


779 


101, 
270-273 


101, 
270-273 


99, 

270-273 


1C2, 
270-273 


Medicare— Supplementary  1842(j)  411(f)(5) 
Medical  Insurance  (1)(D)  (B) 

Benefits  (ii)(IV) 


Medicare — Supplementary 
Medical  Insurance 
Benefits 

(technical  amendment) 


1842(j)(l) 

(D)(ii)(IV) 

Redesignated 

as  1842(j) 

(l)(D)(ii) 

(V) 


411(g)(2) 
(b 


Medicare— S\:pplementary  1842(j)  411(g)  (2. 

Medical  Insiarance  (1)(D)  (B) 

Benefits  (ii)(V) 

Medicare — Supplementary  1842(j)  411(g)(2) 

Medical  Insurance  (1)(D)  (C) 

Benefits  (iii)(II) 


779 


783 


783 


102, 
270-273 


106, 


106, 
270-273 


106, 
270-273 


■■ 

Subisct 

S.S.  Act 
Si&ction 

31 

P.L. 

Section 

102 
Stat. 

H.  R^.* 

100-105 
Pts.  1&2 

P.L.  100-360  (Cont.) 

H.C. 

S.  Rep.  Rep. 
100-126  100-661 

Medicare — Sv^lanentary 
Medical  Insurance 
Benefits 

1842(j) 

(1)(D) 

(iv) 

411(f)(4) 
(C) 

778 

~ 

101, 
270-273 

Medicare— Si^leraentary 
Medical  Insurance 
Benefits 

1842(j) 
(2) 

411(i)(4) 
(C)(vi) 

789 

- 

113. 
270-273 

Medicare—Sv^pleroentary 
Medical  Insvirance 
Benefits 

1842(j) 
(2)(B) 

411(i)(4) 
(C)(vi) 

789 

- 

113, 
270-273 

Medicare—Supplementary 
Medical  Insurance 

1842(j) 
(2)(B) 

411(i)(4) 
(C)(vi) 

789 

- 

- 

113, 
270-273 

Medicare— Si^leroentary 
Medical  Insurance 
Benefits 

1842(j) 
(2)(B) 

411(i)(4) 
(C)(vi) 

789 

- 

113, 
270-273 

Medicare — Supplementary 
Medical  Insurance 

1842r^) 
(1)(C) 

411(i)(4) 
(C)(vi) 

789 

- 

— 

114, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1842 (n) 
(1) 

411(f)(9) 
(A)(i) 

780 

- 

103, 
270-273 

Medicare— Si^lanentary 
Mediced  Insurance 
Benefits 

1842 (n) 
(1) 

411(f)(9) 
(A)(ii) 

780 

103, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1842(n) 
(1) 

411(f)(9) 
(A)(iii) 

780 

103, 
270-273 

Medicare — Si^leroentazy 
Medical  Instuiance 
Benefits 

1842 (n) 
(1) 

411(f)(9) 
(A)(iv) 

780 

103, 
270-273 

Medicare— Supplementary 
Medical  Insurance 
Benefits 

1842 (n) 
(1)(A) 

411(a)(3) 
(C)(i) 

768 

91, 

270-273 

Medicare— a^splenentary 
Medical  Insurance 
Benefits 

1842 (n) 
(1)(A) 

411(f)(9) 
(B) 

730 

103, 
270-273 

P.L.  100-360  (Cont.)  32 


Subiect 

S.S.  Act 
Section 

P.L. 

Section 

102 
Stat. 

H.  Kep.* 
100-105 
Pts.  1&2 

S.  Rep. 
100-12S 

H.C. 
100-661 

Medicare — Sv^iplanentary 
Medical  Insurance 
Benefits 

1842 (n) 
(2)  (A) 

411(f)(9) 
(C) 

780 

103, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1842 (n) 
(3) 

411(f)(9) 
(D) 

780 





103, 
270-273 

Medicare — Coverage  of 
CatastrofMc  Ej^jenses 

1842 (o) 
New 

202(c)(1) 
(C) 

714 

2/46-51 

14 

34-35, 
173-199 

Medicare — Coverage  of 
Catastrophic  Ebqjenses 

1842 (p) 
New 

202(g) 

718 

2/46-51 

14 

38, 

173-199 

Medicare — Medicaid 
Buy-in  of  Prendums  and 
Cost- Sharing  for 
Indigent  Beneficiaries 

1843(a) 

301(e)(1) 

749 

1/58 

2/18,  57- 
62,  122 

- 

71, 

253-257 

Medicare — Medicaid 
Buy-in  of  Premiums  and 
Cost-Sharing  for 
Indigent  Beneficiaries 

1843(g) 
(1) 

301(e)(1) 

749 

1/58 

2/18,  57- 
62,  122 

71, 

253-257 

ifedicare — Medicaid 
Buy-in  of  Premiinns  and 
Cost-Sharing  for 
Indigent  Beneficiaries 

1843(h) 
(1) 

301(e) (1) 

749 

1/58 

2/18,  57- 
62,  122 

71, 

253-257 

Medicare — ^fidjustitent  in 
Premium 

1844(a) 

211(c)(2) 

738 

2/11,  123 

60, 

208-220 

Medicare— Supplementary 
Medical  Insurance 
Benefits 

1845(f) 
(1) 

411(i)(4) 
(A)(i) 

788 

112,- 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1845(f) 
(2) 

411(i)(4) 
(A)(ii) 

789 

112. 
270-273 

Medicare — Coverage  of 
Home  Intravenous  Drug 
Therspy  Services 

1846 
Heading 

203(e)(4) 
(A) 

725 

45, 

199-204 

Medicare — Coverge  of 
Heme  Intravenous  Drug 
Thereby  Servicef 

1846(a) 

203(e)(4) 
(B) 

725 

45, 

199-204 

33 


P.L.  100-360  (Cont.) 


Subiect 

S.S.  Act 
Section 

P.L. 

Section 

102 
Stat. 

H.  Bep.* 
100-105 
Pts.  1&2 

S.  Rep. 
100-126 

H.C. 

100-661 

Medicare — Sv^pleroentary 
Medical  Insurance 
Benefits 

1846(a) 

411(g)(3) 
(G)(i)(I) 

784 

107, 
270-273 

Medicare — Si^plenientary 
Medical  Insurance 
Benefits 

1846(a) 

411(g)(3) 
(G)(i)(II) 

784 

- 

- 

108, 
270-273 

Medicare—a^jpleroentary 
Medical  Ins\irance 
Benefits 

1846(a) 

411(g)(3) 
(G)(i)(III) 

784 

108, 
270-273 

Medicare — Sv^^jlanentary 
Medical  Insurance 
Benefits 

1846(b) 
(1)(A) 

411(g)(3) 
(G)(ii) 

784 

108, 
270-273 

Medicare — Coverage  of 
Home  Intravenous  Drug 
Therapy  Services 

1846(b) 
(2)  (A) 
(iv) 

203(e)(4) 
(C) 

725 

45, 

199-204 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1846(b) 
(2)  (A) 
(iv) 

411(g)(3) 
(G)(ii) 

784 

108, 
270-273 

Medicare — Si;^leroentary 
Medical  Insurance 
Benefits 

1846(b) 
(2)  (A) 

411(g)(3) 
(G)(iii) 

784 

- 

108, 
270-273 

Medicare — Supplementary 
Medical  Insurance 
Benefits 

1846(b) 
(2)  (A) 

411(g)(3) 
(G)(iv) 

784 

108, 
270-273 

Medicare — Supplementary 
Mediceil  Insurance 
Benefits 

1846(b) 
(2)  (A) 
(iii) 

411(g)(3) 
(G)(v) 

784 

108, 
270-273 

Medicare — Si^plementary 
Medical  Insurance 
Benefits 

1846(b) 

(2)(A) 

(iv) 

411(g)(3) 
(G)(vi) 

784 

108, 
270-273 

Medicare—Supplementary 
Medical  Insurance 
Benefits 

1846(b) 
(3) 

411(g)(3) 
(G) (vii) 

785 

108, 
270-273 

Medicare — Prescription 
Drug  Payment  Review 
Coninission 

1847 
New 

202(j) 

719 

2/46-51 

14 

39-40, 
173-199 

Mediccure — Definitions — 
Spell  of  Illness 

1861(a) 
Stricken 

104(d)(4) 
(A) 

689 

1/59 
2/123 

7, 

146-149 

P.L.  100-360  (Cont.)  3k 


Subiect 

S.S.  Act 

Section 

P.L. 

Section 

102 
Stat. 

H.  Rep.* 
100-105 
Pts.  15,2 

S.  Rep. 
100-126 

H.C. 
Rep. 
100-661 

Medicare — Definitions — 
Spell  of  Illness 

1861(a) 
(2) 

411(^)(1) 
(B)(ii) 

801 

125, 
270-273 

Medicare—Definitions-- 
Hospital 

1861(e) 

104(d)(4) 
(B)(i) 

689 

2/123 

— 

8, 

146-149 

Medicare — Definitions — 
Hospital 

1861(e) 

104(d)(4) 
(B)(iv) 

689 

1/59 

— 

7, 

146-149 

Medicare — Definitions — 
Hospital 

1861(e) 

104(d)(4) 
(B)(ii) 

689 

1/59 
2/124 

B, 

146-149 

Medicare — Definitions — 
Hospital 

1861(e) 

104(d)(4) 
(B)(iii) 

689 

1/60 
2/124 

8, 

146-149 

Medicare — Definitions — 
Post-Hospital  E5Ctended 
Care  Services 

1861(i) 
Stricken 

104(d)(4) 
(C) 

689 

1/60-61 
2/124-125 

8, 

146-149 

Medicare — Definitions — 
Hone  Health  Services 

1861  (m) 

206(a) 

731 

1/23-24, 
62 

2/15,  53- 
54,  126 

12-13 

52, 

206-207 

Medicare — Definitions — 
Durable  Medical  Equipment 

186i(n) 

411(d)(1) 
(B)(i) 

773 

96, 

270-273 

Medicare — Definitions — 

1861(n) 

411^)(1) 

801 

125, 
270-273 

Medicare — Defirdtions — 
Medical  and  Other  Health 
Services 

1861(s) 

(2)(H) 

(ii) 

411(h)(5) 
(A) 

787 

110, 
270-273 

Medicare — Description  of 
Cjovered  Outpatient  Drugs 

1861(s) 
(2)(J) 

202(a)(1) 

702 

2/46-51, 
126-127 

14 

21, 

173-lPS 

Medicare — Definitions — 
Medical  and  Other  Health 
Services 

1861 (s) 
(2)(K) 

411(h)(6) 

787 

110, 
270-273 

Medicare — Definitions — 
Mediccu.  and  Other  Health 
Services 

1861 (s) 
(10)  (A) 

411(h)(2) 

786 

109, 
270-273 

Medicare — Definitions — 
Medical  and  Other  Health 
Services 

(technical  amendnient) 

1861(s) 
(11) 

204(a)(1) 
(B) 

725 

46, 

170-172 

Subject 


Medicare — Definitions — 
Medical  and  Other  Health 
Services 

Medicare — Definitions — 
Medical  and  Other  Health 
Services 

(technical  ainendnent) 

Medicare— Definitions — 
Medical  and  Other  Health 
Services 

Medicare — Definitions — 


S.S.  Act 

Section 

1861(s) 


1861(s) 
(12) 


1861(s) 
(12) 


35 


P.L. 

Section 


P.L.  100-360  (Cont. ) 


411(g)(3) 
(H) 


204(a)(1) 
(C) 


411(h)(3) 
(A) 


1861(s)(13)  204(a)(1) 


Mediceil  and  Other  Health     Redesignated  (D) 


Services 
(technical  amendment) 

Medicare — Definitions — 
Medical  and  Other  Health 
Services 


as  1861(6) 
(14) 


1861(s) 
(13) 


204(a)(1) 
(A) 


H.  Rep.* 

102       100-105  S.  Rep. 

Stat.     Pts.  1&2  100-126 

785 


725 


786 


H.C. 
Rep. 
100-661 

108, 
270-273 


46, 

270-273 


109, 
270-273 


46, 

170-172 


46, 

170-172 


Medicare — Definitions- 


1861(s)(14)  204(a)(1) 


Medical  and  Other  Health     Redesignated  (A) 


Services 
(technical  amendment) 


Medicare — Definitions — 
Covered  Outpatient  Drugs 


as  1861(s) 
(15) 


1861(t) 


Medicare — Definitions —       1861 ( t ) 


Medicare — Definitions — 
Covered  Outpatient  Drugs 


Medicare—  Def  initions- 
Providers  of  Services 


1861(c) 
(4) 


1861 (J) 


202(a)(2) 
(A) 


Covered  Oitpatient  Drags  Redesignated  (B) 

(technical  amendment)  as  1861 (t) 
(1) 

Medicare — Definitions—  1861  ( t )  ( 2 ) 

covered  Outpatient  Drugs  New 

Medicare — Definitions —  1861(t)(3) 

Covered  Outpetient  Drugs  Now 


202(a)(2) 


202(a)(2) 
(C) 

202(a)(2) 
(C) 

202(a)(2) 
(C) 

203(e)(1) 


725 


702        2/46-51,  14 
127 


702         2/46-51,  14 
127 


702        2/46-51,  14 
127 

702  2/46-51  14 
702  2/46-51  14 
725 


46, 

170-172 


21, 

167-173 


21, 

167-173 


21-22, 
167-173 


22-23, 
167-173 


23, 

167-173 


45, 

199-204 


Medicare — Definitions- 
Reasonable  Cost 


1861(v)(l) 
(G)(i) 


104(d)(4) 
(D) 


689         1/62-63  68-69 
2/127 


P.L.  100-360  (Cont.) 

S.S.  Act 

Subiect 

Section 

MwiiOHire — Dsrui  it'.ions — 

1                    /  1  \ 
lO01(V  j  (1) 

Reasonable  Cost 

(L)(iii) 

Medicare—Definitions— 

1861(v)(l) 

ReasoDable  Cost 

(L)(iii) 

Medicare — Definitions — 

1861(v) 

Reasoned^le  Cost 

(2)  (A) 

Medicare — Definitions — 

1861(v) 

Rftfl  Bor^lDle  Cost 

(J) 

Medicare — Definitions — 

1861(y) 

Exteodad  Care  in 

Heading 

Christian  Science  Skilled 

Medicare — Definitions- 

1861(y) 

Extended  Care  in 

Christian  Science  Skilled 

Nursi nj  Facilities 

Medicare — Definitions — 

1861  (y) 

Extended  Care  in 

(1) 

Christian  Science  Skilled 

WiTTTinTvo           1  1^4  Aft 

Medicare— Definitions- 

1861(y) 

Extended  Care  in 

(2) 

Christian  Science  Skilled 

Kuraiog  Jacilities 

Medicare— Definitions— 

1861(y) 

Extended  Care  in 

(2)(A) 

Christian  Science  Skilled 

(i) 

Nursing  Facilities 

Medicare— Definitions- 

1861(y) 

Extended  Care  in 

(3) 

Christian  Science  Skilled 

Nursing  Facilities 

Medicare — Definitions- 

1861(y) 

Extended  Care  in 

(3) 

Christian  Science  Skilled 

Nursing  Facilities 

36 

H.  Rep.*  H.C. 

P.L.  102       100-105  S.  Ri^.  R^. 

Section  Stat.     Pts.  1&2  100-126  100-661 


411(d)(5)  774  —  —  97, 

(A)(i)  270-273 

411(d)(5)  774  —  —  97, 

(A)(ii)  270-273 

104(d)(4)  689         2/128  —  8, 

(D)  146-149 

104(d)(4)  689         2/128  —  8, 

(D)  146-149 

104(d)(4)  689         1/64  —  8, 

(E)  (i)  2/129  146-149 


104(d)(4)  689         1/64  —  8, 

(E)(i)  2/129  146-149 


104(d)(4)  689         1/64  —  8, 

(E)(ii)  2/129  146-149 


104(d)(4)  689         1/64  —  8, 

(E)(iii)  2/129  146-149 


104(d)(4)  689         2/129  —  8, 

(E)(iv)  146-149 


104(d)(4)  689         1/64  —  8, 

(E)(iii)  2/129  146-149 


104(d)(4)  689         1/64  —  8, 

(E)(v)  2/129     '  146-149 


Subject 


S.S.  Act 
Section 


37 

P.L. 

Section 


Medicare — Definitions — 
Extended  Care  in 
Cliristian  Science  Skilled 
Nursing  Facilities 

Medicare — Definitions — 
Services  of  a  Certified 
Registered  Nurse 
Anesthetist 


1861(y)(4)  104(d)(4) 
Stricken  (E)(vi) 


1861(bb)  411(i)(3) 
(2) 


Medicare— Definitions—      1861(ff)  411(h)(1) 
Partial  Hospitalization      Heading  (B)(i) 
Services 


Medicare — Definitions — 
Certified  Nurse-Midwife 
Services 

(technical  amendment) 
Medicare — Definitions 


Medicare — Definitions — 
Clinical  Social  Worker 
(technical  amendment) 

Medicare — Definitions 


Medicare — Definitions- 
Qualified  Psychologist 
Services 

(technical  amendment) 


1861(ff) 
Redesignated 
as  1861(gg) 


1861 (ff) 
(3) 

1861(ff) 
Redesignated 
as  1861(hh) 

1861 (gg) 
(1) 

1861(gg) 
Redesignated 
as  1861(ii) 


Medicare — Definitions —  1861 ( j  j ) 

Home  Intravenous  Drug  New 
Therapy  Provider 

Medicare — Definitions—  1861  (kk) 

Screening  Maramogr^hy  New 

Medicare — Definitions —       1861  {JLJI) 
In-Hcxne  Care; 
Chronic^ly  Dependent 
Individual 


Medicare— Exclusions  1862(a)  204(d)(2) 

fron  Coverage— Screeaiog     (1)(A)  (A)(i) 
Mdiiiiogrc^hy 


411(h)(4) 
(D)(i) 


411(h)(1) 
(B)(ii) 

411(h)(5) 
(B) 


411(h)(4) 
(D)(ii) 

411(h)(7) 
(E) 


203(b) 

204(a)(2) 
205(b) 


P.L.  100-360  (Cont.) 

H.  Rep.*  H.C. 
102       100-105       S.  Rep.  Rep. 
Stat.      Pts.  1&2     100-126  100-661 


689 


788 


785 


1/64 
2/129 


786 
787 

787 


721 


730        2/12,  51- 
53,  130 


729        2/14,  130 


8, 

146-149 


112, 
270-273 


109, 
270-273 


110, 
270-273 


109, 
270-273 


110, 
270-273 


110, 
270-273 


111, 
270-273 


41-42, 
199-204 


46, 

170-172 


50-51^ 
204-206 


49, 

170-172 


P.L.  100-360  (Cont.) 
Subject 

S.S.  Act 

Section 

38 

P.L. 

Section 

102 
Stat. 

H.  Rep.* 

100-105 

S.  Rep. 

100-126 

H.C. 

Rep. 

inn  f^fi^ 

lUU— DDI 

Medicare — Exclusions 
from  Coverage — Screening 
Maiiiiogr^ihy 
(technicfll  amendment) 

1862(a) 
(1)(D) 

204(d)(2) 
(A)(ii) 

729 

49, 

170-172 

lu(£tfHn  r^T"0— ^T?v/^1  iioi/^nc 

f  rent  Coverage 
(technical  amendment) 

(1)(E) 

204(d)(2) 
(A)(iii) 

729 

170-172 

Medicare — Exclusions 
from  Coverage 

1862(a) 
(1)(E) 

205(e)(1) 
(A)(i) 

731 

2/51-53 

52, 

204-206 

Medicare — Exclusions 
from  Coverage 

1862(a) 

(1)(F) 

New 

204(d)(2) 
(A)(iv) 

729 

49, 

170-172 

Medicare — Exclusions 
from  Coverage 
(technical  amendment) 

1862(a) 
(1)(F) 

205(e)(1) 
(A)(ii) 

731 

2/51-53 

— 

52, 

204-206 

jjedicare  Exclusions 

from  coverage 

1862(a) 

(1)(G) 

New 

731 

2/14,  51- 
53,  131 

52, 

204-206 

Medicare — Exclusions 
frcro  Coverage 

1862(a) 
(6) 

205(e)(1) 
(3) 

731 

2/51-53, 
131 

52, 

204-206 

Medicare — Exclusions 
f ran  Coverage 

1862(a) 
(7) 

204(d)(2) 
(B) 

729 

49, 

170-172 

Medicare—Exclusions 
from  Coverage 

1862(a) 
(15) 

411(f)(4) 
(D)(i) 

778 

101, 
270-273 

Medicare — Exclusions 
f  rem  Coverage 
(technical  amendment) 

1862(c) 
Redesignated 
as  1862(c) 
(1) 

202(d)(5) 

716 

2/46-51 

14 

35, 

173-199 

Medicare — Exclusions 
from  Coverage 
(techniceil  amendment) 

1862(c)(1) 
Redesignated 
as  1862(c) 
(1)(A) 

202(d)(4) 

716 

2/46-51 

14 

35, 

173-199 

Medicare — Exclusions 
from  Coverage 
/technical  amendment) 

1862(c) 
(1)(A) 

Redesignated 
as  1862(c) 
(l)(A)(i) 

202(d)(1) 

715 

2/46-51 

14 

35, 

173-199 

Subject 


Medicare — Exclusions 
from  Coverage 
(technical  amenciment) 


Medicare — Exclusions 
from  Coverage 
(technical  amendment) 


Medicare — ^Exclusions 
from  Coverage 
(technical  amendment) 


Medicare — Exclusions 
from  Coverage 
(conforming  amendment) 

Medicare — Exclusions 
from  Coverage 
(technical  amendment) 


Medicare — Exclusions 
from  Coverage 
(technical  amendment) 


Medicare — Exclusions 
fran  Coverage 
(technical  amendment) 


Medicare — Exclusions 
from  Coverage 

Medicare — Exclusions 
from  Coverage 


S.S.  Act 

Section 

1862(c) 
(1)(B) 

Redesignated 
as  1862(c) 
(l)(A)(ii) 

1862(c) 
(1)(C) 

Redesignated 
as  1862(c) 
(l)(A)(iii) 

1862(c) 
(1)(D) 

Redesignated 
as  1862(c) 

(1)  (A)(iv) 

1862(c) 

(2)  (A) 


1862(c) 
(2)  (A) 

Redesignated 
as  1862(c) 
(l)(B)(i) 

1862(c)(2) 
Redesignated 
as  1862(c) 

(1)  (B) 

1862(c) 

(2)  (B) 

Redesignated 
as  1862(c) 
(l)(B)(ii) 


39 


P.L. 

Section 


P.L.  100-360  (Cont.) 


202(d)(1) 


202(d)(1) 


202(d)(1) 


202(d)(2) 


202(d)(3) 


202(d)(4) 


202(d)(3) 


1862(c)(2)  202(d)(6) 


H.  R^.* 
102       100-105       S.  Rep. 


715         2/46-51  14 


715        2/46-51  14 


ie62(e) 


411(i)(4) 
<D)(i)(I) 


716  2/46-51  14 
790 


H.C. 
Rep. 


Stat.      Pts.  1&2      100-126  100-661 


715        2/46-51       14  35, 

173-199 


35, 

173-199 


35, 

173-199 


715        2/46-51       14  35, 

173-199 


715        2/46-51       14  35, 

173-199 


716        2/46-51       14  35, 

173-199 


715        2/46-51       14  35, 

173-199 


36, 

173-199 


114, 
270-273 


Medicare — Exclusions 
from  Coverage 


1862(e) 


114, 
270-273 


P.L.  100-360  (Cont. ) 


UO 


Subiect 

S.S.  Act 

Section 

P.L. 

Section 

102 
Stat. 

H.  Rep.* 

lUU— iUD         0.  K€p. 

Pts.  1S.2  100-126 

H.C. 
R^. 

100-661 

Medicare — Exclvisions 
firom  Cover*dCfe 

1862(e) 

411(i)(4) 

790 

114, 
270—273 

Medicare — Exclusions 
from  Coverage 

1862(e) 
(2) 

411(i)(4) 
(D)(i)(II) 

790 

114, 
270-273 

Medicare — Coverage  of 
Hone  Intravenous  Drug 
Therapy  Services 

1863 

203(e)(2) 

725 

— 

45, 

199-204 

Medicare — Coverage  of 
Screening  KamogcapiiY 

1863 

204(c)(1) 

728 

—  — 

49, 

170-172 

Mori  3  care — DeteLiui  nations 
of  Ccrpliance  by 
Providers  of  Services 
(confonning  amendment) 

729 

170-172 

Medicare — Determinations 
of  Ccqpliance  by 
Providers  of  Services 

1864(a) 

411^)(6) 
(B) 

804 

—  — 

129, 
270-273 

Medicare — Determinations 
of  Ccnpliance  by 
Providers  of  Services 

1864(a) 

203(e)(3) 
(A) 

725 

45, 

199-204 

Medicare — Determinations 
of  ccnpliance  by 
Providers  of  Services 

1864(a) 

204(c)(2) 

728 

49, 

170-172 

Medicare — Determinations 
of  Ccnpliance  by 
Providers  of  Services 

1864(a) 

203(e)(3) 
(B) 

725 

43, 

199-204 

Medicare — Determinations 
of  Ccnpliance  by 
Providers  of  Services 

1864(a) 

411(d)(4) 
(A)(i) 

774 

97, 

270-273 

Medicare — Determinations 
of  Ccnpliance  by 
Providers  of  Services 

1864(a) 

411(d)(4) 
(A)(ii?(I) 

774 

97, 

270-273 

Medicare — Detenoinations 
of  Ccnpliance  by 
Providers  of  Services 

1864(a) 

411(d)(4) 
(A)(ii)(II) 

774 

97, 

270-273 

Medicare — Effect  of 
Accreditation 

1865(a) 

204(c)(3) 

728 

49, 

170-172 

Subiec± 


Medicare — Effect  of 
Accreditation 
(confoming  amendment) 

Medicare—Effect  of 
Accreditation 

Medicare — Agreements  with 
Providers  of  Services 

Medicare — ^Agreements  with 
Providers  of  Services 

Medicare — Agreements  with 
Providers  of  Services 

Medicare — Agreements  with 
Providers  of  Services 

Medicare — Agreements  with 
Providers  of  Services 

Medicare — ^Agreements  with 
Providers  of  Services 


S.S.  Act 

Section 


1865(a) 


1865(a) 


1866(a) 

(1)  (D) 

1866(a) 

(2)  (A) 

1866(a) 
(2)  (A) 

1866(a) 
(2)  (A) 

1866(a) 
(2)  (A) 

1866fa) 
(2)(A) 


U1 


P.L. 

Section 


204(d)(3) 


411(d)(4) 
(B)(ii) 

411(c)(2) 
(A)(i) 

202(h)(1) 
(A) 

202(h)(1) 
(B) 

201(d) 


411(g)(1) 
(D) 

201(b) 


102 
Stat. 


774 
772 
718 
718 
702 
782 


P.L.  100-360  (Cont.) 
H.  Rep.*  H.C. 
100-105       S.  Rep.  Rep. 
Pts.  1&2      100-126  100-661 

50, 

170-172 


97, 

270-273 


2/46-51  14 

2/46-51 

2/44-46 


1/65  73 
2/44-46, 
131 


95, 

270-273 


38, 

173-199 


38, 

173-199 


21, 

167-173 


106, 
270-273 


21, 

167-173 


Medicare — ^Agreements  with  1866(d) 
Providers  of  Services 

Medicare — ^Agreements  with  1866(g) 
Providers  of  Services 

Medicare — ^Agreements  with  1866(g) 
Providers  of  Services 

Medicare—Bnoergency  1867(d) 
Medical  Conditions  and  (1) 
Vfcroen  in  Active  Labor 

Medicare — Einergency  1867(d) 
Medical  Conditions  and  (2) 
Wcmen  in  Active  Labor 

Medicare — Einergency  1867(d) 
Medical  Conditions  and 
Women  in  Active  Labor 


104(d)(5) 


411(i)(4) 
(C)(vi) 

411(i)(4) 
(C)(vi) 

411(b)(8) 
(A)(i) 


411(b)(8) 
(A)(i) 


411(b)(8) 
(A)(i) 


1/66 
2/132 


789 
789 
772 

772 


114, 
270-273 


114, 
270-273 


94, 

270-273 


94, 

270-273 


94, 

270-273 


P.L.  100-360  (Cont.) 


U2 


Subject 


S.S.  Act 

Section 


P.L. 

Section 


H.  R^.*  H.C. 

102       100-105       S.  Rep.  Rep. 
Stat.      Pts.  1&2      100-126  100-661 


Medicare—Emergency  1867(d)  411(b)(8) 

Medical  Conditions  and        (2) (A)  (A)(i) 
Wonen  in  Active  Labor 


772 


94, 

270-273 


Medicare~Bn«rgency  1867(d)  411(b)(8) 

Medical  Conditions  and        (2)(B)  (A)(i) 
Wonen  in  Active  Labor 


772 


94, 

270-273 


Medicare — ESnergency 
Medical  Conditions  and 
Vioroen  in  Active  Labor 


1867(d)(2) 
Second 
Sentence 
Redesignated 
as  Subpara- 
graph (C) 


411(b)(8) 
(A)(i) 


772 


94, 

270-273 


Medicare—Emergency  1867(d)  411(b)(8) 

Medical  Conditions  and        (2) (A)  (A)(i) 
Vfcroen  in  Active  Labor  New 


772 


94, 

270-273 


Medicare— Emergency  1867(d)  411(b)(8) 

Medical  Conditions  and        (2)(B)  (A)(i) 
Women  in  Active  Labor  New 


772 


94, 

270-273 


Medicare — Overpayments;  1870 
Settlement  of  Claiitis  for  Heading 
Benefits  of  Deceased 
Individuals 


411(e)(2) 


99, 

270-273 


Medicare— Overpayments  ; 
Settlement  of  Claims  for 
Benefits  of  Deceased 
Individuals 


1870(f)  411(j)(4) 
(B) 


?91 


115, 
270-273 


Medicare—Payments  to  1876(a)  211(c)(3) 
Health  Maintenance  (5)  (A) 

Organizations 


738 


60, 

208-220 


Medicare— Payments  to  1876(a)  211(c)(3) 

Health  Maintenance  (5)  (B) 

Organizations 


'39 


60, 

208-220 


Medicare — Payments  to 
Health  Maintenance 
Organizations 
(techiiical  amendment) 

Medicare — Payments  to 
Health  Maintenance 
Organizations 


1876(c) 
(3)(F) 


411(c)::) 


1876(e)  202(f)(1) 
(1) 


717         2/46-51  14 


95, 

270-273 


38, 

173-199 


U3 


P.L.  100-360  (Cont.) 


Subject 


S.S.  Ac± 

Section 


Medicare — Payments  to  1876(g) 

Health  Maintenance  (3)  (A) 
Organizations 

Medicare—PaPiTnents  to  1876(g) 

Health  Maintenance  (5) 
Organizations 


Medicare— Payments  to         1876 (i) 
Health  Maintenance  (6)(B) 
OrgarJ-zations  (i) 


Medicare — Payments  to  1876 (i) 

Health  Maintenance  ( 7 )  ( A) 
Organizations 

Medicare — Payments  to  1876(i) 

Health  Maintenance  ( 7 ) ( A) 
Organizations 

Medicare — Payments  to  1876(i) 

Health  Maintenance  ( 7 )  ( A) 
Organizations 

Medicare — Payments  to  1876 (i) 

Health  Maintenance  (7)(B) 
Organizations 

Medicare — Supplemental  1882(a) 
Health  Insurance  Policies 

Medicare — Supplemental  1882(b) 
Health  Insurance  Policies 


P.L. 

Section 


Medicare—Payments  to  1876(f)  411(c)(5) 

Health  Maintenance  (3)  (A)  (A) 
Organizations 

Medicare—Payments  to  1876(f)  411(c)(5) 

Health  Maintenance  (3)  (A)  (B) 
Organizations 


202(f)(2) 


411(c)(3) 


Medicare— Payments  to  1876(i)  411(c)(4) 

Health  Maintenance  (6)  (A)  (A) 

Organizations 


224 


Medicare— Payments  to  1876(i)  411(c)(4) 

Health  Maintenance  (6)(B)  (B) 

Organizations 


411(e)(3) 

411(e)(3) 

411(e)(3) 

411(e)(3) 

221(d)(1) 
221(d)(2) 


102 
Stat. 


773 


H.  Rep.* 

100-105  S.  Rep. 
Pts.  1&2  100-126 


718 


773 


748 


773 


775 


743 
743 


2/46-51  14 


1/30-32  15-17, 
2/63  74 


1/30-32  15-17, 
2/63  75 


H.C. 
Rep. 

100-661 

96, 

270-273 


96, 

270-273 


38, 

173-199 


95, 

270-273 


96, 

270-273 


70, 

247-248 


96, 

270-273 


99, 

270-273 


99, 

270-273 


99. 

270-273 


99, 

270-273 


65, 

234-240 


65, 

234-240 


P.l.  100-360  (Cont.) 


Subiect 

S.S.  Act 

Section 

P.L. 

Section 

102 
Stat. 

H.  Rfip.* 
100-105 
Pts.  1&2 

S.  Rep. 
100-126 

H.C. 
Rep. 
100-661 

Medicare— ;Supplen>ental 
Health  Insurance  Policies 

1882(b) 
(1)(B) 

221(a)(1) 

743 

1/30-32 
2/63 

15-17 

64, 

234-240 

MediczDce — ^Siqpleniental 
Health  Insurance  Policies 

1882(b) 
(1)(C) 

221(b)(1) 

743 

1/30-32 
2/63 

15-17, 
75 

64, 

234-240 

Medicare — Supplenental 
Hesdth  Insurance  Policies 
(techniced  amendment) 

1882(b) 
(1)(C) 

Redesignated 
as  1882(b) 
(1)(D) 

221(b)(2) 

743 

1/30-32 
2/63 

15-17, 
75 

64, 

234-240 

Medicare—Svqppleroental 
Health  Insurance  Policies 

1882(b) 

(1)(C) 

New 

221(b)(3) 

743 

1/30-32 
2/63 

15-17, 
75 

64, 

234-240 

Medicare — Svqppleroental 
Health  Insurance  Policies 
(technical  araeiK±nent) 

1882(b) 
(1)(D) 

Redesignated 
as  1882(b) 
(1)(E) 

221(b)(2) 

743 

1/30-32 
2/63 

15-17, 
75 

64, 

234-240 

Medicare — Supplenental 
Health  Insurance  Policies 

1882(b) 
(2)(A) 

221(f) 

746 

1/30-32 
2/63 

15-17 

68, 

234-240 

MariTTiWT<>— gnppl«JiiiHiil  «T 

Health  Insurance  Policies 

1882(b)(3) 
New 

221(e) 

746 

1/30-32, 
66 

2/63,  133 

15-17 

67, 

234-240 

Medicare — Supplemental 
Heedth  Insxirance  Policies 

1882(c) 

411(i)(l) 
(B) 

788 

1/66 

111, 
270-273 

Medicare — Supplenental 
Health  Insurance  Policies 
(technical  amendment) 

1882(c) 
(2) 

221(a)(2) 
(A) 

743 

1/30-32 
2/63 

15-17, 
76 

64, 

234-240 

Medicare — Supplenental 
Health  Insurance  Policies 
(technical  amendment) 

1882(c) 
(3) 

221(a)(2) 
(B) 

743 

1/30-32 
2/63 

15-17 

64, 

234-240 

Medicare — Sv^iplenental 
Health  Insurance  Policies 

1882(c) 
(3)(A) 

411(i)(l) 
(C)(i) 

788 

112, 
270-273 

Medicare — Sv^jplenental 
Health  Insurance  Policies 

1882(C) 
(3)(B)(i) 

411(i)(l) 
(C)(ii) 

788 

112, 
270-273 

Medicare — Supplemental 
Health  Insurance  Policies 

1882(C) 
(3)(B)(ii) 

411(i)(l) 
(C)(iii) 

788 

112, 
270-273 

P.L.  100-360  (Cont.) 


Subiect 

S.S.  Act 
Section 

P.L. 
Section 

102 
Stat. 

H.  f(ep.* 
100-105 
Pts.  1&2 

S.  Rep. 
100-126 

H.C. 
Rep. 
100-661 

]M^y^'\fAr^  Supplcnisntal 

Health  Insurance  Policies 

New 

(C) 

743 

1/30-32 
2/63 

15- 
76 

■17, 

64, 

234-240 

Medicare—Sv^jplanental 
Health  Insurance  Policies 

1882(d) 
(1) 

428(b)(1) 

817 

142, 
239-240 

)4Bdicare — Si^leniental 
Health  Insurance  Policies 

1882(d) 
(2) 

428(b)(1) 

817 

142, 
239-240 

Medicare — Si^lanental 
Healtn  Insurance  Policies 

1882(d) 
(3)  (A) 

428(b)(1) 

817 

142, 
239-240 

Medicare—Supplemental 
Health  Insurance  Policies 

1882(d) 
(4)(A) 

428(b)(1) 

817 

- 

142, 
239-240 

Medicare—Sv^jplemental 
Health  Insurance  Policies 

1882(d)(5) 
New 

428(b)(2) 

817 

~ 

- 

142, 
239-240 

Medicare— S\^len>ental 
Health  Insurance  Policies 
(technical  amendment) 

1882(e) 
Redesignated 
as  1882(e) 
(1) 

221(C)(1) 

743 

1/30-32 
2/63 

15- 
76 

■17, 

64, 

234-240 

Medicare— Supplanental 
Health  Insurance  Policies 

1882(e)(2) 
New 

221(C)(2) 

743 

1/30-32 
2/63 

15- 
76 

■17, 

65, 

234-240 

Medicare — Si^leroentsil 
Health  Insvurance  Policies 

1882(e)(3) 
New 

221(c)(2) 

743 

1/30-32 
2/63 

15- 
76 

17, 

65, 

234-240 

Medicare — St^lentental 
Health  Insurance  Policies 

1882 (k) 
New 

221(d)(3) 

743 

1/30-32 
2/63 

15- 
76 

■17, 

65-66, 
234-240 

Medicare — Supplemental 
Health  Insurance  Policies 

1882  (/) 
New  ^ 

221(d)(3) 

743 

1/30-32 
2/63 

15- 

-17 

66-67, 
234-240 

Medicare — Hospital 
Providers  of  Extended 
Care  Services 

1883(d) 
(1) 

104(d)(6) 

689 

1/66-67 
2/133 

8, 

146-149 

Medicare — Hospited 
Providers  of  Extended 
Care  Services 

1883(d) 
(3) 

411(b)(4) 
(D) 

770 

2/133 

93, 

270-273 

Medicare— Hospital 
Providers  of  Extended 
Care  Services 

3883(f) 

104(d)(6) 

689 

1/67 

78 

8, 

146-14.» 

Medicare — Payment  to 
Hospitals  for  Ii^tient 
Services 

1886(b) 

(3)(B)(i) 

(III) 

411(b)(1) 
(A) 

768 

91, 

270-273 

P.O.  100-360  (Cont. ) 


1*6 


S.S.  Act 

Subject   Section 


Medicare — Payment  to  1886(b) 

Hospitals  for  Ir?)atient  (3)(B)(i) 

Services  (IV) 

Medicare — Payment  to  1886(b) 

Hospitals  for  Ir^atient  (3)(B)(i) 

Services  (IV) 

Medicare — Payment  to  1886(b) 

Hospitals  for  Ir^atient  (3)(B)(i) 

Services  (V) 

Medicare — Payment  to  1886(d) 

Hospitals  for  Inpatient  (l)(A)(iii) 
Services 

Medicare — Payment  to  1886(d) 

Hospitals  for  Inpatient  (2)(D) 
Services 

Medicare — Payment  to  1886(d) 

Hospitals  for  Ii^tient  (2)(D) 
Services 

Medicare—Payment  to  1886(d) 

Hospitals  for  Ii^tient  (3)  (A) 
Services 

Medicare — Payment  to  1886(d) 

Hospitals  for  Inpatient  (3)  (A) 

Services  (ii) 

Medicare — Payment  to  1886(d) 

Hospitals  for  Ii^tient  (8)(B) 
Services 

Medicare — Payment  to  1886(d) 

Hospitals  for  Ii^jatient  (8)(B) 
Services 

Medicare — Payment  to  1886(d) 

Hospitals  for  Inpatient  •(8)(C) 
Services 

Medicare — Payment  to  1886(d) 

Hospitals  for  Ii^atient  (9)(C) 

Services  (iv) 


H.  Rep.*  H.C. 
P.L.  102       100-105       S.  Rep.  Rep. 

Section  Stat.     Pts.  1&2     100-126  100-661 


411(b)(1)  768           ~              ~  91, 

(A)  270-273 

411(b)(1)  768            ~               ~  91, 

(B)  270-273 

411(b)(1)  769            ~               ~  91, 

<C)  270-273 

411(b)(1)  769           ~              ~  91, 

(G)  270-273 

411(b)(1)  769            ~               —  91, 

(D)  270-273 

411(b)(1)  769            ~               ~  91, 

(H)  (i)  270-273 

411(b)(1)  769            ~               —  91, 

(E)  270-273 

411(b)(1)  769            —               ~  91, 

(F)  270-273 

4]ifb)(4)  770            ~               ~  92, 

(A)(i)  270-273 

411(b)(4)  770            ~               ~  92, 

(A)  (ii)  270-273 

411(b)(4)  770            ~               ~  92, 

(B)  270-273 

411(b)(3)  769            ~               ~  92, 

270-273 


1*7  P.L.  100-360  (Cont.) 


Subiect  « 

S.S.  Act 
Section 

P.L. 

Section 

102 
Stat. 

H.  Rep.* 

100-105       S.  Rep. 
Pts.  lSt2  100-126 

H.C. 
Rep. 
100-661 

MBdicare—Payment  to 
Hospitals  for  Inpatient 
Services 

1886(e) 
(6)(B) 

411(b)(8) 
(B) 

772 

95, 

270-273 

Medicare—Payraent  to 
Hospitals  for  Irpatient 
Services 

(technical  amencknent) 

1886(f)(1) 
Redesignated 
as  1886(f) 
(1)(A) 

411(b)(6) 
(B) 

770 

93, 

270-273 

Medicare — Payment  to 
Hospitals  for  Ii^tient 
Services 

1886(f) 
(1) 

411(b)(6) 
(B) 

770 

93, 

270-273 

Medicare — Payment  to 
Hospitals  for  Ii^atient 
Services 

1886(f) 

(1)(B) 

New 

411(b)(6) 
(B) 

770 

- 

93, 

270-273 

Medicare — Payment  to 
Hospitals  for  Ii^atient 
Services 

1886(g) 
(3)  (A) 
(iv) 

411(b)(5) 
(A) 

770 

93, 

270-273 

Medicare— Limitation 
of  Liability  of 
Beneficiaries  with 
Respect  to  Services 
Furnished  by  Excluded 
fiy^T  vidua  Is  Entities 

1890 
Heading 

411(i)(4) 
(D)(ii)(I) 

790 

114, 
270-273 

Medicare — Exclusions 
front  Coverage 

1890 

411(i)(4) 
(D)(U)(II) 

790 

114, 
270-273 

Medicare — Exclusions 
from  Coverage 

1890 

411(i)(4) 
(D)(U)(III) 

790 

114, 
270-273 

Medicare — Exclusions 
from  Coverage 

1890 

411(i)(4) 
(D)(ii)(IV) 

790 

114, 
270-273 

Medicare — Exclusions 
from  coverage 

1890 

411(i)(4) 
(D)(ii)(V) 

790 

114, 
270-273 

Medicare — Heme  Health 
Quali^ 

1891(a) 
(3)(A) 

411(d)(1) 
(A)(i) 

773 

96, 

270-273 

Medicare — Home  Health 
Quality 

1891(a) 
(3)(F) 

411(d)(1) 
(A)(ii) 

773 

96, 

270-273 

MBdicare~Hcrie  Health 
Quality 

1891(a)(4) 
Stricken 

411(d)(1) 
(A)(iii) 

773 

96, 

270-273 

P.L.  100-360  (Cont.)  U8 


Subiect 

S.S.  Act 
Section 

P.L. 

Section 

H.  Rep.* 
102       100-105       S.  T(ep. 
Stat.     Pts.  1&2  1.00-126 

H.C. 
Rep. 
100-661 

Medicare—- Hcnte  Hedltih 
Queility 

(techniced  amendment) 

1891  ^a^ 
Redesignated 
as  1891(g) 
(4) 

(A) (iii) 

773     

96 

270-273 

Medicare — Home  Health 
Queility 

(technical  amendment) 

1891(a)(6) 
Redesignated 
as  1891(a) 
(5) 

411(d)(1) 
(A)  (iii) 

773 

96, 

270-273 

Medicare—Hcroe  Health 
Quedity 

1891(c) 
(1) 

411(d)(2) 
(A) 

773 

96, 

270-273 

Medicare — Heme  Health 
Quality 

1891(d) 
(2)(A) 

411(d)(2) 
(B) 

774 

96, 

270-273 

Medicare—Home  Health 
Quality 

(technical  amendment) 

1891(f) 
(2)  (A) 

rii 

411(d)(3) 
(B)(i) 

774 

96, 

270-273 

Medicare — Hone  Heedth 
Quality 

1891(f) 
f2WA)  fi^ 

4n(d)(3) 
^BWii^ 

774 

96, 

270-273 

Medicare — Hone  Health 
Quality 

(technical  amendment) 

1891(f) 
(2)  (A) 
(ii) 

411(d)(3) 

774 

96, 

270-273 

Medicare — Hcnie  Health 
Quality 

(technical  amendment) 

1891(f) 
(2)  (A) 
(iii) 

411(d)(3) 
(B)(i) 

774            —  — 

96, 

270-273 

Medicare — Home  Health 
Quality 

(technical  amendment) 

1891(f) 
(2)  (A) 

411(d)(3) 
(B)(i) 

774 

96, 

270-273 

Medicare — Hone  Health 
Quality 

1891(f) 
(2)  (A) 

411(d)(3) 
(B)(iii) 

774  • 

97, 

270-273 

Medicare — Offset  of 
Payments 

1892 
Heading 

411(f)(10) 
(C)(i)(I) 

780 

103, 
270-273 

Medicare—Offset  of 
Payments 

1892 

411(f)(10) 
(C)(i)(II) 

780 

103, 
270-273 

Medicare — Offset  of 
Payments 

1892(a) 
(1)(A) 

411(f)(10) 
(C)(i)(IV) 

780 

104, 
270-273 

Medicare — Offset  of 
Payments 

1892(a)(2) 
(C)(ii) 

411(f)(10) 
(A)(i) 

780 

103, 
270-273 

U9  P.L.  100-360  (Cont.) 


Subiect 

S.S.  Act 

Section 

P.L. 

Section 

102 
Stat. 

H.  Rep.* 
100-105 
Pts.  1&2 

S.  Rep. 
100-126 

H.C. 
R^. 
100-661 

Medicare— Off  set  of 
Payments 

1892(a) 
(3)(B) 

411(f)(10) 
(A)(i) 

780 

103, 
270-273 

Medicare— Offset  of 
Payments 

1892(a) 
(4) 

411(f)(10) 
(A)(ii) 

780 

— 

— 

103, 
270-273 

Medicare— Off  set  of 
Payments 

1892(a) 
(4) 

4n(f)(10) 
(A)(iii) 

780 

103, 
270-273 

Medicare— Offset  of 
Payments 

1892(a) 
(4) 

411(f)(10) 
(C)(i)(III) 

780 

104, 
270-273 

Medicare— Offset  of 
Payments 

1892(b) 
(1) 

411(f)(10) 
(C)(i)(V) 

780 

104, 
270-273 

Medicare — Offset  of 
Foments 

1892(b) 
(1) 

411(f)(10) 
(C)(i)(VI) 

781 

- 

104, 
270-273 

Medicare — Offset  of 
Payments 

1892(b) 
(2) 

411(f)(10) 
(C)(i)(V) 

780 

104, 
270-273 

Medicare — Offset  of 
Payments 

1892(b)(2) 
New 

411(f)(10) 
(C)(i)(VI) 

781 

104, 
270-273 

Medicaid — State  Plans 
for  Medical  Assistance 
(conforming  amendment) 

1902(a) 
(9)(C) 

204(d)(3) 

729 

— 

— 

50, 

170-172 

Medicaid— State  Plans 
for  Medical  Assistance 
(technical  ameiximent) 

1902(a) 
(10)  (A) 
(iXII) 

302(a)(1) 
(A) 

751 

72, 

253-257 

Medicaid— State  Plans 
for  Medical  Assistance 
(techniced  amendment) 

1902(a) 
(10)  (A) 
(iXIII) 

302(a)(1) 
(A) 

751 

72, 

253-257 

Medicaid— State  Plans 
for  Medical  Assistance 

1902(a) 
(10)  (A) 
(i)(IV) 
New 

302(a)(1) 
(A) 

751 

73, 

253-257 

Medicaid— State  Plans 
for  Medical  Assistance 

1902(a) 

(10)  (A) 

(11)  (VI) 

411(k)(17) 
(B) 

800 

125, 
270-273 

Medicaid — State  Plans 
for  Medical  Assistance 

1902(a) 

(10)  (A) 

(11)  (IX) 

302(a)(1) 
(B) 

751 

73, 

253-257 

P.L.  100-360  (Cont.) 


50 


Subject 


S.S.  Act 
Section 


P.L. 

Section 


H.  Rep.*  H.C. 
102       100-105       S.  Rep.  Rep. 
Stat.      Pts.  1&2      100-126  100-661 


Medicaid — State  Plans 
for  Medicctl  Assistance 


1902(a) 
(10)  (A) 
(U)(IX) 


411(k)(5) 
(A) 


791 


115, 
270-273 


Medicaid—State  Plans  1902(a)  301(e)(2) 

for  Medical  Assistance        (10)  (A)  (A) 
(conforming  amendment)  (ii)(X) 


749 


1/26-27 
2/57-62 


71, 

253-257 


Medicaid—State  Plans 
for  Medical  Assistance 


1902(a) 

(10)  (A) 

(11)  (X) 


411(k)(5) 
(A) 


115, 
270-273 


Medicaid — State  Plans 
for  Medical  Assistance 


1902(a) 

(10)  (A) 

(11)  (XI) 


411(k)(5) 
(B)(i) 


792 


115, 
270-273 


Medicaid—State  Plans         1902(a)  411(k)(5) 
for  Medical  Assistance        (10)(A)  (B)(ii) 
(technical  amendment)  (ii)(XI) 


792 


115, 
270-273 


Medicaid—State  Plans 
for  Medical  Assistance 


1902(a) 
(10)(C) 

(i)(in) 


303(e)(1) 


763 


2/31,  65- 
79,  134 


85, 

257-269 


Medicaid—State  Plans         1902(a)  301(e)(2) 
for  Medical  Assistance        (10) (E)  (B) 
(conforming  amendment) 


1/26-27 
2/57-62 


71, 

253-257 


Medicaid—State  Plans 
for  Medical  Assistance 


1902(a) 
(10)(E) 


301(a)(1) 


748 


1/26-27 
2/17,  57- 
62,  135 


70, 

253-257 


Medicaid—State  Plans  1902(a)  302(a)(1) 

fot  Medical  Assistance  (10) (VII)  (C) 

Medicaid—State  Plans  1902(a)  302(b)(1) 

for  Medical  Assistance  (10) (VIII)  (A) 
(technical  amendment) 

Medicaid—State  Plans  1902(a)  302(b)(1) 

for  Medical  Assistance  (10)  (IX)  (B) 
(technical  amendment) 


751 
751 


73, 

253-257 


73, 

253-257 


73, 

253-257 


Medicaid — State  Plans 
for  Medical  Assistance 


Medicedd — State  Plans 
for  Medical  Assistance 


1902(a) 
(10)(X) 
New 

1902(a) 
(i3)(C) 


302(b)(1) 
(B) 

411ii^(3) 
(H)(i) 


751 


803 


73-74, 
253-257 


128, 
270-273 


51  r.L.  100-360  (Cont.) 


Subiect 

S.S.  Act 

Section 

P.L. 

Section 

102 
Stat. 

H.  Rqp.* 

100-105       S.  Rep. 
Pts.  lfi.2  100-126 

H.C. 
Rep. 

100-661 

Medicaid — State  Plans 
for  Mediced  Assistance 

1902(a) 
(13)(D) 

411(/)(3) 
(H)(ii) 

803 

— 

128, 
270-273 

for  Medical  Assistance 

1902(a) 
(13)  (D) 

All / A  r 3^ 
(H)(iii) 

803 

128 

270-273 

Mediccdd — State  Plans 
for  Medical  Assistance 
(oonfonrdng  amendinent) 

1902(a) 
(17) 

301(e)(2) 

749 

1/26-27  ~ 
2/57-62 

71/ 

253-257 

Medicaid — State  Plans 
foi"  Medical  Assistance 

1902(a) 

K'-'i  (■'-) 

411(i^(3) 

803 

127, 
270-273 

Mediccdd — State  Plans 

1902(a) 

4110(6) 

804 

129, 
270-273 

Medicaid — State  Plans 
for*  MBdical.  Assistance 

1902(a) 

(tt ) yA) 

411(/)(6) 

804 

— 

129, 
270-273 

Medicaid — State  Plans 
£0^  Medical  Assistance 
(technical  aroendmait) 

1902(a) 

(to ) 

411(n)(3) 

807 

— 

131, 
270-273 

Ktarii  rjtirt  State  Plans 

for  Medical  Assistance 
(technical  amendment) 

1902(a) 
(49) 

303/e^ (2\ 

763 

2/65-79 

85, 

257-269 

Medicaid— State  Plans 
for  Medical  Assistance 
(technical  amendment) 

1902(a) 
(49) 

411(n)(3) 

807 

131, 
270-273 

Mediccdd — State  Plans 
for  Medical  Assistance 
(technical  amendment) 

1902(a) 
(50) 

303(e)(3) 

763 

2/65-79 

85, 

257-269 

Medicaid—State  Plans 
for  Medical  Assistance 

1902(a) (50) 
New 

411(n)(3) 

807 

132, 
270-273 

Medicaid — State  Plans 
for  Medical  Assistance 

1902(a) (51) 
New 

303(e)(4) 

763 

2/65-79 

85, 

257-269 

Medicaid — State  Plans 
for  Medical  Assistance 

1902(c) 
New 

302(c)(1) 

752 

74, 

253-257 

Medicedd — State  Plans 
for  Medical  Assistance 

1902(d) 

411(k)(7) 
(C) 

794 

118, 
270-273 

Medicaid — State  Plans 
for  Medical  Assistance 

1902(e) 
(2)(A) 

411(k)(7) 
(B) 

794 

118, 
270-273 

P.L.  100-360  (Cont. )  52 


Subiect 

S.S.  Act 

Section 

P.L. 

Section 

102 
Stat. 

H.  Rep.* 

100-105 
Pts.  1&2 

S.  Rep. 
100-126 

H.C. 

Hsp. 
100-661 

Medicaid — State  Plans 
for  Medical  Assistance 

1902(e) 
(2)  (A) 

411(k) (7) 
(D) 

794 

118, 
270-273 

Medicaid — State  Plans 
for  Medical  Assistance 

1902(e) 
(6) 

302(e) (1) 

753 

75, 

253-257 

Medicaid — State  Plans 
for  Medical  Assistance 

1902(e) 
(7) 

302(e)(2) 
(A) 

753 

75, 

253-257 

Medicaid — State  Plans 
for  Medical  Assistance 
(conforming  amendment) 

1902(e) 
(7) 

302(e)(2) 
(B) 

753 

75, 

253-257 

Medicaid—State  Plans 
for  Medical  Assistance 
(oonforming  amendment) 

1902(e) 
(7) 

302(e)(2) 
(C) 

753 

— 

— 

75, 

253-257 

Medicaid — State  Plans 
for  Medical  Assistance 

1902(f) 

411(k)(10) 
(G)(iv) 

796 

- 

120, 
270-273 

Medicaid — State  Plans 
for  Medical  Assistance 

1902(i) 

411(/(8) 
(C) 

805 

- 

129, 
270-273 

Medicaid—State  Plans 

1902(i) 

411(i5(8) 

805 

— 

— 

129, 
270-273 

Medicaid—State  Plans 
for  Medical  Assistance 

1902 (i) 
(1) 

411(i^(8) 
(C)'^ 

805 

129, 
270-273 

Medicaid—State  Plans 
for  Medicad  Assistance 

1902 (i) 
(2) 

411(0(8) 
(C)^ 

805 

129, 
270-273 

Medicaid — State  Plans 
for  Mediccd  Assistance 

1902(i) 
(3) 

411(0(8) 

(C)-^ 

805 

129, 
270-273 

Medicaid—State  Plans 
for  Medical  Assistance 

1902;^) 
(1)(C) 

302(a)(2^ 
(A)(U) 

751 

73, 

253-257 

Medicaid—State  Plans 
for  Medical  Assistance 

19020 
(1)(C) 

302(a)(2) 
(A)(i) 

751 

73, 

253-257 

Medicciid— State  Plans 
for  Medical  .^sistance 

19020 

302(e)(3) 
(A) 

753 

75, 

253-257 

Medicaid — State  Plans 
for  Medical  Assistance 

19020 
(2)  (A) 

302(a)(2) 
(B)(i) 

751 

73, 

253-257 

53 


P.L.  100-360  (Cont.) 


Subject 


Medicaid — State  Plans 
for  Medical  Assistance 
(technical  araencinent) 


Medicaid — State  Plans 
for  Medical  Assistance 


S.S.  Act 

Section 

1902f/) 
(2)(A) 

Redesignated 
as  1902t/) 
(2)(A)(i) 

1902 j/) 
(2)(A)(ii) 


P.L. 

Section 


302(a)(2) 
(B)(ii) 


302(a)(2) 
(B)(iii) 


102 
Stat. 


751 


751 


H.  Rep.* 

100-105  S.  Rep. 
Pts.  1&2  100-126 


H.C. 
Rep. 
100-661 

73, 

253-257 


73, 

253-257 


Medicaid— State  Plans 
for  Medical  Assistance 


1902^) 
(2)(A)(iii) 


302(a)(2) 
(B)(iii) 


751 


73, 

253-257 


Medicaid — State  Plans 
for  Medical  Assistance 
(conforming  amendment) 

Medicaid — State  Plans 
for  Medical  Assistance 

Medicaid — State  Plans 
for  Medical  Assistance 

Medicaid — State  Plans 
for  Medical  Assistance 

Medicaid — State  Plans 
for  Medical  Assistance 
(technical  amendment) 


Medicaid— State  Plans 
for  Medical  Assistance 
(technical  amendnent) 


Medicedd — State  Plans 
for  Medical  Assistance 

Medicaid— State  Plans 
for  Medical  Assistance 

Medicaid — State  Plans 
for  Medical  Assistance 
(technical  amendnent) 


1902 i/) 
(3) 


19020(4) 
Stricken 

19020(4) 


1902(m)(3) 
Stricken 

1902(m)(4) 
Redesignated 
as  1902 (m) 
(3) 

1902(m)(5) 
Redesignated 
as  1902  (m) 
(4) 

1902(q) 


1902(r) 
Npv 

1902 (r)  (A) 
Redesignated 
as  1902(i) 


302(e)(3) 
(B) 


302(c)(2) 
302(d) 


301(e)(2) 
(D) 

301(e)(2) 
(D) 


301(e)(2) 
(D) 


411(n)(3) 
303(d) 


303(e)(5) 
(A) 


753 

752 
752 
749 


749 


1/26-27 
2/57-62 


749  1/26-27 
2/57-62 


1/26-27 
2/57-62 


807 

762  2/65-79 

763  2/65-79 


75, 

253-257 


74, 

253-257 


74, 

253-257 


71, 

253-257 


71, 

253-257 


71, 

253-257 


131-132, 
270-273 

85, 

257-269 
85, 

257-269 


P.L.  100-360  (Cont.)  Sh 


S.S.  Act 

Section 

P.L. 

Section 

102 
Stat. 

H.  R^.* 

100-105 
Pts .  1&2 

S.  Rep. 

100-126 

H.C. 
Rep. 
100-661 

Medicaid — State  Plans 
for  Medical  Assistance 
( technical  amendment ) 

1902(r)(B) 
Redesignated 

303(e)(5) 
(A) 

763 

2/65-79 

85, 

257-269 

Medicaid — State  Plans 
for*  Medxcal  Assistance 
(technical  amendment) 

1902 (r) 
RBclGsi.Qnd't'Qd 
as  1902(r) 
(1) 

303(e)(5) 

763 

2/65-79 

— 

85, 

ZD /—ZOy 

Medicaid — State  Plans 
for  Medical  Assistance 

1902(r)(2) 
New 

303(e)(5) 
(C) 

763 

2/65-79 

85, 

257-269 

Medicaid—Payment  to 
States 

1903(a) 
(1) 

301(f) 

750 

1/26-27 
2/18,  57- 

71, 

253-257 

Medicaid — Payment  to 
States 

1903(c) 
New 

411(k)(13) 
(A) 

798 

— 

122-123, 

Medicaid — Payment  to 

1903(f) 
/Ox 

411(k)(10) 
(G) (ii) 

796 

120, 
270-273 

Medicaid — Payment  to 
States 

(conforming  amendment) 

1903(f) 
(4) 

302(e)(4) 

753 





75, 

253-257 

Medicaid — Payment  to 
States 

1903(i) 
(2)  (A) 

411(k)(10) 
(D) 

795 

119-120, 
270-273 

Medicaid—Payment  to 
States 

1903(i) 
(2)(B) 

411(k)(10) 
(D) 

795 

119-120, 
270-273 

Medicaid — Payment  to 
States 

1903 (i) 
(3) 

411(k)(6) 
(B)(x) 

794 

118, 
270-27? 

Medicaid — Payment  to 
States 

1903(i) 
(5) 

202(h)(2) 

718 

2/46-51 

38, 

173-199 

Medicaid — Payment  to 
States 

1903(i) 
(8) 

302(c)(3) 
(A) 

752 

74, 

253-257 

Medicaid — Payment  to 
States 

1903(i)(9) 
New 

302fc)(3) 
(B) 

752 

74, 

253-257 

Medicaid — Payment  to 
States 

1903(m) 
(2)(F) 

411(a)(3) 
(B)(:ii) 

768 

91, 

270-273 

55  P.L.  100-360  (Cont.) 


Subiect 

S.S.  Act 
Section 

P.L. 

Section 

102 
Stat. 

H.  Help.* 

100-105       S.  Rep. 
Pts.  1&2  100-126 

H.C. 
R^. 

100-661 

Medicaid — Payment  to 
States 

1903  (m) 
(2)(F) 

411(k)(7) 
(A)(i) 

794 

118, 
270-273 

Medicaid — ^Payment  to 
States 

1903  (m) 
(2)(F) 

411(k)(7) 
(A)(ii) 

794 

118, 
270-273 

Medicaid — ^Payment  to 
States 

1903  (m) 
(2)(F) 

411(k)(7) 
(D) 

794 

118, 
270-273 

Medicaid — ^P^inent  to 
States 

1903(m) 
(5) 

411(k)(12) 
(A) 

797 

- 

121-122, 
270-273 

Medicaid — Definitions 

1905(a) 
(5)(B) 

411(k)(4) 

791 

- 

115, 
270-273 

Medicaid — Definitions 

1905(a) 
(17) 

411(h)(4) 
(E) 

787 

110, 
270-273 

Medicaid — Definitions — 
Institution  for  Mental 
Diseases 

1905(i) 

411(k)(14) 
(A) 

798 

123, 
270-273 

Medicaid — Definitions — 
Hospice  Care 

1905(0) 
(1)(B) 

411(k)(8) 
(B)(i) 

794 

- 

118, 
270-273 

Medicaid — Definitions — 
Hospice  Care 

1905(0) 
(1)(B) 

411(k)(8) 
(B)(ii) 

794 

118, 
270-273 

Medicaid — Definitions — 
Qualified  Medical 
Beneficiary 

1905 (p) 
(1)(B) 

301(a)(2) 

748 

1/26-27 
2/17,  57- 
62,  136 

70, 

253-257 

Medicaid—Definitions— 
Qualif  ied  Medical 
Beneficiary 

1905(p) 
(1)(C) 

301(c)(1) 

749 

1/26-27 
2/17,  57- 
62,  136 

70, 

253-257 

Medicaid — Definitions — 
Qualified  Medical 
Beneficiary 

1905(p) 
(1)(D) 

301(c)(2) 

749 

1/26-27 
2/17,  57- 
62,  136 

70, 

253-257 

Medicedd — Definitions 
(technical  amendment) 

1905(p) 
(2)  (A) 

Redesignated 
as  1905(p) 
(2) 

301(c)(3) 
(A) 

749 

1/26-27 
2/57-62 

71, 

253-257 

Medicaid — Definitions 

1905 (p) 
(2)(A) 

301(b)(1) 

748 

1/26-27 
2/17,  57- 
62 

70, 
253-257 

P.L.  100-360  (Cont.) 


56 


_Subject_ 


Medicaid — Definitions 
(techniceil  eonendment) 


Medicaid— Definitions 


S.S.  Act 
Section 

1905  (p) 
(2)(A) 

Redesignated 
as  1905 (p) 
(2)(A)(i) 

1905(p) 
(2)(A)(ii) 


P.L. 

Section 


301(b)(2) 


301(b)(3) 


H.  Rep.*  H.C. 
102       100-105       S.  Rep.  R^. 
Stat.      Pts.  1&2      100-126  100-661 


748 


748 


1/26-27 
2/57-62 


1/26-27 
2/57-62 


70, 

253-257 


70, 

253-257 


Medicaid— Definitions 


1905(p) 
(2)(A)(j 
New 


301(b)(3) 


748 


1/26-27 
2/57-62 


70, 

253-257 


Medicaid— Definitions 


1905  (p) 

(2)(B) 

Stricken 


301(c)(3) 
(B) 


749 


1/26-27 
2/18,  57- 
62,  136 


71, 

253-257 


Medicaid— Definitions- 
Medical  Cost-Sharing 


1905  (p) 
(3)  (A) 


301(d)(1) 


749 


1/26-27 
2/17,  57- 
62,  136 


71, 

253-257 


Medicaid — Definitions- 
Medical  Cost-Sharing 

Medicaid — Definitions- 
Medical  cost-Sharing 

Medicaid— Definitions 

Meciicaid — Definitions 


Medicaid— Inc^licability 
and  Waiver  of  Certain 
Requirements 
(conforming  amendment) 

Medicaid — Ine5:plicability 
and  Waiver  of  Certain 
Requirements 

Medicaid — Inapplicability 
and  waiver  of  Certain 
Requirements 


1905  (p) 
(3)(B) 


1905(p) 
(3)(C) 


1905(p)(4) 


lS05(p)(5) 
New 


1915(a) 

(1)(B) 

(ii)(I) 


1915(c) 
(7)(B) 


1915(c) 
(7)(B) 


301(d)(2) 

301(d)(2) 

301(d)(3) 
301(g)(2) 

204(d)(3) 


411(/)(3) 
(G)^ 


411(k)(10) 
(H) 


749 


749 


750 


729 


1/26-27 
2/18,  57- 
62,  136 

1/26-27 
2/18,  57- 
62,  136 

1/26-27 
2/11,  36 

1/26-27 
2/18,  57- 
62,  137 


796 


71, 

253-257 


71, 

253-257 


71, 

253-257 
72, 

253-257 


50, 

170-172 


128, 
270-273 


121, 
270-273 


57  P.L.  100-360  (Cont.) 


Subiect 

S.S.  Act 
Section 

P.L. 

Section 

102 
Stat. 

H.  Rep.* 

100-105       S.  Rep. 
Pts.  1&2  100-126 

H.C. 
Rep. 
100-661 

Medicaid — Inapplicability 
and  Waiver  of  Certain 
Requirements 

1915(c) 
(10) 

411(k)(10) 
(A)(i) 

794 

118, 
270-273 

Medicaid — Tnqpplinnhility 
and  Waiver  of  Certain 
Requirements 

1915(c) 
(10) 

411(k)(10) 
(A)(ii) 

794 

118, 
270-273 

Medicaid — Inapplicability 
and  Waiver  of  Certain 
Requirements 

1915(d) 
(5)(B) 

411(k)(3) 
(A)(ii) 

791 

115, 
270-273 

Medicaid— Inapplicability 
and  Waiver  of  Certain 
Requiranents 

1915(d) 

(5)(B) 

(iii)(III) 

411(k)(3) 
(A)(i) 

791 

115, 
270-273 

Medicaid—In^licability 
and  Waiver  of  Certain 
Requirements 

1915(d) 

(5)(C) 

(i) 

411(k)(3) 
(B)(i) 

791 

115, 
270-273 

Medicaid— IttSfjplicability 
and  Waiver  of  Certain 
Requirements 

1915(d) 

(5)(C) 

(i) 

411(k)(3) 
(B)(ii) 

791 

115, 
270-273 

Medicaid — In^jplicability 
and  Naiver  of  Certain 
Requirements 
(technical  artiencitent) 

1915(e) 
Redesignated 
as  1915(f) 

411(k)(17) 
(A)(ii) 

799 

- 

124, 
270-273 

Medicaid — Ineqpplicability 
and  Waiver  of  Certain 
Requirements 

1915(e) 
New 

411(k)(17) 
(A)(iii) 

799 

124-125, 
270-273 

Medicaid — Inapplicability 
and  Waiver  of  Certain 
Requirements 

1915(e) 
(2) 

Stricken 

411(k)(17) 
(A)(ii) 

799 

124, 
270-273 

Medicaid —  Inapplicability 
and  Waiver  of  Certain 
Requirements 
(technical  aroencinent) 

1915(f) 
Redesignated 
as  1915(f) 
(2) 

411(k)(17) 
(A)(i) 

799 

123, 
270-273 

Medicaid — Inapplicability 
and  Wsdver  of  Certain 
Requirements 

1915(h) 

411(k)(17) 
(A)(iv) 

800 

125, 
270-273 

^toj^nwifi — Use  of  Enroll- 
sent  Pees,  nreRiioinB, 
Deductions,  Cost-Sharing, 
and  Similar  Charges 

1916(c) 
(1) 

411(k)(2) 

791 

115, 
270-273 

P.L.  100-360  (Cont.) 


58 


Subject 


Madicaid — Liens,  Adjust- 
ments and  Recoveries, 
and  Transfers  of  Assets 


S.S.  Act 

Section 


1917(c) 


P.L. 

Section 


303(b) 


H.  Rep.*  H.C. 
102       100-105       S.  Rep.  Rep. 
Stat.      Pts.  1&2     100-126  100-661 


760 


2/30-31, 
65-79, 
138-139 


83-84, 
257-269 


Medicaid—Liens,  Adjust- 
ments and  Recoveries, 
and  Transfers  of  Assets 

Medicaid — Requiranents 
for  Nursing  Facilities 

Medicedd — Requirements 
for  Nursing  Facilities 

Medicaid-^tequirenents 
for  Nursing  Facilities 

Medicaid — Requirements 
for  Nursing  Facilities 

Mediccdd — Requirements 
for  Nursing  Facilities 

Medicaid — Requirements 
for  Nursing  Facilities 

Medicaid — Requirements 
for  Nursing  Facilities 

Mediccdd — Requirements 
for  Nursing  Facilities 

Medicaid — Requirements 
for  Nursing  Facilities 

Medicaid — Requirements 
for  Nursing  Facilities 

Medicaid — Requirements 
for  Nursing  Facilities 

Medicaid — Requirements 
for  Nursing  Facilities 

Medicaid — Requirements 
for  Nursing  Facilities 

Medicaid — Requirements 
for  Nursing  Facilities 


1917(c) 

(2)(B) 

(ii) 

1919(b)(3) 
(A)(iii) 

1919(b)(3) 

(A)  (iv) 

1919(b)(3) 

(B)  (ii)(III) 

1919(b) 
(4)(C) 

1919(b) 
(4)(C) 

1919(b) 
(4)(C) 

1919(b) 
(4)(C)(ii) 

1919(b) 
(4)(C)(ii) 

1919(b) 

(4)  (C)(iii) 

1919(b) 

(5)  (A) 

1919(b) 
(5)  (A) 

1919(b) 
(5)(A)(U) 

1919(b) 
(5)(G) 

1919(c) 
(l)(B)(i) 


411  (;^)  (3) 
(I) 


411^)(2) 
(B)"^ 

411(^)(2) 

411(^)(2) 
(C) 

41lCi?)(3) 
(A)(i) 

411(/)(3) 
(A)(ii) 

411(/)(3) 
(A)  (iv) 

41lC/)(3) 
(A)(iii) 

411^;^)  (3) 
(A)(v) 

411(i)(3) 
(A)(vi) 

411(/)(2) 
(D)(i) 

411i;?)(3) 
(B) 

411Cje)(2) 
(D)(ii) 

411^^(2) 
(D)(iii) 

303(a)(2) 


803 

801 
801 
801 
802 
802 
803 
802 
803 
803 
802 
803 
802 
802 
760 


128, 
270-273 


126, 
270-273 

125-126 
270-273 

126, 
270-273 

127, 
270-273 

127, 
270-273 

127, 
270-273 

127, 
270-273 

127, 
270-273 

127, 
270-273 

126, 
270-273 

127, 
270-273 

126, 
270-273 

126, 
270-273 

83, 

257-269 
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S.S.  Act  P.L. 
Subject   Section  Section 


Medicedd— Requirements  1919(c)  411(^(2) 

for  Nursing  Facilities  (2)(A)(v)  (F) 

Medicaid—Requirements  1919(c)  411^(2) 

for  Nursing  Facilities  ( 6 ) ( A) ( ii )  (G) ( i ) 

Medicaid— Requirements  1919(c)  411(/)(2) 

for  Nursing  Facilities  ( 6 ) (B)  (G) ( ii ) 

Medicaid— Requireroents  1919(c)(7)  411(^)(6) 

for  Nursing  Facilities  New  (B) 

Medicaid— Requirements  1919(e)  411^(3) 

for  Nursing  Facilities  (1)(A)  (D)(i) 

Medicaid— Requirements  1919(e)  411^)  (3) 

for  Nursing  Facilities  (1)(B)  (D)(ii) 

Medicaid— Requireroents  1919(e)  AlUj)(2) 

for  Nursing  Facilities  (2)(B)  (H) 

Medicaid— Requireroents  1919(e)  411^;^)  (2) 

for  Nursing  Facilities  (3)  (I)(i) 

Medicaid— Requireroents  1919(e)  411J/)(2) 

for  Nursing  Facilities  (3)  (I)(ii) 

Medicaid—Requireroents  1919(e)  411(/)(3) 

for  Nursing  Facilities  (7)(E)  (D)(iii) 

Medicaid—Requireroents  1919(f)  411(/)(3) 

for  Nursing  Facilities  (2)  (D)(iv) 

Medicaid—Requireroents  1919(f)(2)  411(/)(2) 

for  Nursing  Facilities  ( A) ( i ) ( I )  ( J ) 

Medicaid—Requireroents  1919(f)  411^)  (2) 

for  Nursing  Facilities  (3)  (I)(i) 

Medicaid—Requireroents  1919(f)  41iJ/)(2) 

for  Nursing  Facilities  (3)  (I)(ii) 

Medicaid—Requireroents  1919(f)  411;/)  (2) 

for  Nursing  Facilities  (7)  (K) 

Medicaid—Requireroents  1919(f)  411^(2) 

for  Nursing  Facilities  (7)(B)  (L)(ii) 


H.  Rep.*  H.C. 
102       100-105       S.  Rep.  Rep. 
Stat.      Pts.  1&2     100-126  100-661 

802  —  —  126, 

270-273 

802  —  —  126, 

270-273 

802  —  —  126, 

270-273 

804  —  —  129, 

270-273 

803  —  —  127, 

270-273 

803  —  —  127, 

270-273 

802  —  —  126, 

270-273 

802  —  —  127, 

270-273 

802  —  —  127, 

270-273 

803  —  —  127, 

270-272 

803  —  —  127, 

270-273 

802  —  —  127, 

270-273 

802  —  —  127, 

270-273 

802  —  —  127, 

270-273 

802  —  —  127, 

270-273 

802  ~  —  127, 

270-273 
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Subject 


Medicedd — Requirements 
for  Nursing  Facilities 

Medicaid — Requirentents 
for  Nursing  Facilities 

Medicedd — Requirentents 
for  Nursing  Facilities 

Medicaid—Requirements 
for  Nursing  Facilities 

Medicaid—Requirements 
for  Nursing  Facilities 

Medicedd — Requirements 
for  Nursing  Facilities 

Medicaid — Requirements 
for  Nursing  Facilities 

Medicaid—Requirements 
for  Nursing  Facilities 

Medicaid — Requirements 
for  Nursing  Facilities 

Medicaid—Requirements 
for  Nursing  Facilities 

Medicedd — Requirements 
for  Nursing  Facilities 

Medicedd — Requirements 
for  Nursing  Facilities 

Medicedd — Requirements 
for  Nursing  Facilities 

Medicaid — Presintptive 
Eligibility  for  Pregnant 


Medicaid — Presuitptive 
Eligibility  for  Pregnant 


(technical  amendment) 


S.S.  Act 
Section 

1919(g) 
(1)(C) 

1919(g) 
(1)(C) 

1919(g) 
(1)(C) 

1919(g) 

(1)  (D) 

1919(g) 

(2)  (A)(i) 

1919(g) 

(3)  (C) 

1919(g) 
(3)(D) 

1919(g) 
(4) 

1919(h) 
(1) 

1919(h) 

(2)  (B)(i) 

1919(h) 

(3)  (C)(ii) 

1919(h) 
(5) 

1919(h) 
(9) 

1920(b) 

(2)(D)(i) 

(I) 

1920(b) 

(2)(D)(i) 

(II) 


P.L. 

Section 


411(/)(5) 
(A) 

411^)  (5) 
(B) 

411(^(5) 
(C) 

411U)(5) 
(D) 

411(/)(5) 
(E) 

(A) 

411(/)(5) 
(F)^ 

411^)  (5) 
(G) 

411U)(8) 
(B)(i) 

411C/)(8) 
(B)(U) 

411tje)(7) 
(A) 

411i/)(8) 
(B)(iii) 

411(^(7) 
(B) 

411(k)(16) 
(B)(i)(I) 


411(k)(16) 
(B)(i)(II) 


102 
Stat. 

804 
804 
804 
804 
804 
804 
804 
804 
805 
805 
805 
805 
805 
799 

799 


H.  Rq>.* 

100-105  S.  Rep. 
Pts.  1&2  100-126 


H.C. 

100-661 

128, 
270-273 

128, 
270-273 

128, 
270-273 

128, 
270-273 

128, 
270-273 

129, 
270-273 

129, 
270-273 

129, 
270-273 

129, 
270-273 

129, 
270-273 

129, 
270-273 

129, 
270-273 

129, 
270-273 

123, 
270-273 


123, 
270-273 
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Subject 


S.S.  Act 
Section 


P.L. 

Section 


H.  Hep.*  H.C. 
102       100-105       S.  Rep.  Hep. 
Stat.     Pts.  1&2     100-126  100-661 


Medicedd—Presxinptive         1920(b)  411(k)(16) 
Eligibility  for  Pregnant     (2)(D)(i)  (B)(i)(III) 
Horoen  (III) 


799 


123, 
270-273 


Medicaid—Presunptive 
Eligibility  for  Pregnant 


(technical  aroendraent) 


1920(b) 
(2)(D)(ii) 


411(k)(16) 
(B)(ii) 


123, 
270-273 


Medicaid—Presunptive 
Eligibility  for  Pregnant 


1920(b) 

(2)(D)(iv) 

New 


411(k)(16) 
(B)(iii) 


799 


123, 
270-273 


Medicaid — Presunptive 
Eligibility  for  Pregnant 


1920(d 
(1)(B) 


411(k)(16) 
(A) 


799 


123, 
270-273 


Medicaid— Intermediate  1922(e) 
Care  Facilities  for  the  (1) 
Mentally  Retarded 


411(je)(6) 
(E)-^ 


804 


129, 
270-273 


Medicaid— Intermediate        1922(e)  411^/) (6) 

Care  Facilities  for  the      (2) (A)  (E) 
Mentally  Retarded 


804 


129, 
270-273 


Medicaid— References  to 
Lbms  Directly  Affecting 
Medicedd  Program 
(technical  amendment) 


1923  411(k)(6) 
Redesignated    ( B ) ( i ) 
as  1924 


793 


117, 
270-273 


Medicaid— Adjustment  in 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 

Medicaid— Adjxistment  in 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 

Medicaid— Adjustment  in 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 

Medicaid — ^Adjustment  in 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 


1923 
New 


1923 


1923 


1923 


411(k)(6) 
(B)(i) 


411(k)(6) 
(A)(ii)(I) 


411(k)(6) 
(A)(ii)(II) 


411(k)(6) 
(A)(iii)(I) 


793 


792 


792 


117-118, 
270-273 


116, 
270-273 


116, 
270-273 


116, 
270-273 
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Subject 


H.  Rep.*  H.C. 
S.S.  Act  P.L.  102       100-105       S.  Rq>.  Rep. 

Section  Section  Stat.     Pts.  1&2     100-126  100-661 


Medicaid—Aljustinent  in 
Pe^roent  for  Services  by 
Disproportionate  Share 
Hospitals 


411(k)(6)  792 
(A)(iii)(II) 


116, 
270-273 


Medicaid — ^Mjustnent  in 
Payment  for  Services  by 
Dispropoi^onate  Share 
Hospitals 


1923 


411(k)(6)  792 
(A)(iU)(III) 


116, 
270-273 


Medicaid — ^Adjustment  in 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 


1923 


411(k)(6)  792 
(A)(iii)(III) 


116, 
270-273 


Medicaid— Adjustment  in 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 


411(k)(6)  792 
(A)(iv) 


116, 
270-273 


Medicaid — ^Adjustment  in 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 


1923 


411(k)(6) 
(A)(v) 


792 


116, 
270-273 


Medicaid — ^Adjustment  in 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 


1923 


411(k)(6)  792 
(A)(vi)(III) 


116, 
270-273 


Mediceiid — ^Adjustment  in 
Paymait  for  Services  by 
Disproportionate  Share 
Hospitals 

Medicedd—Adjustment  in 
Payment  for  Services  by 
Disprcportionate  Share 
Hospitals 


1923 


411(k)(6)  792 
(A)(vi)(IV) 


411(k)(6) 
(A)(vi)(V) 


792 


116, 
270-273 


116, 
270-273 


Medicaid—Adjustment  in  1923 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 

Medicaid—Adjustment  in  1923 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 


411(k)(6) 
(A)(vi)(VI) 


411(k)(6) 
(B)(i) 


792 


793 


116-117^ 
270-273 


117, 
270-273 
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Subject 


H.  Rep.*  H.C. 
S^.  Act  P.L.  102       100-105       S.  Rep.  Rq). 

Section  Section  Stat.     Pts.  1&2     100-126  100-661 


Medicaid — ^fldustnient  in 
Payment  for  Services  by 
Disproporticxiate  Share 
Hospitals 


1923(a)  411(k)(6) 
(B)(i)  • 


793 


117, 
270-273 


Medicaid— Adjustment  in 
Payment  for  Services  by 
Disproportiooate  Share 
Hospitals 


1923(a) 


411(k)(6) 
(B)(iv) 


793 


117, 
270-273 


Medicaid— Adjustment  in 
Payment  for  Services  by 
Disproportionate  Share 
Ho^tals 


1923(a)  411(k)(10) 
(1)  (L) 


797 


121, 
270-273 


Medicaid— Jkijustinent  in 
Payment  for  Services  by 
Disproporticmate  Share 
Hospitals 


1923(a)  411(k)(6) 
(1)  (B)(ii) 


793 


117, 
270-273 


Medicaid— Adjustment  in 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 


1923(a)  411(k)(6) 
(1)  (B)(Ui) 


793 


117, 
270-273 


Medicaid— Adjustment  in      1923(a)  411(k)(10) 
Payment  for  Services  by      (2)  (L) 
Disproportionate  Share 
Hospitals 


797 


121, 
270-273 


Medicaid— Adjustment  in  1923(a) 

Payment  for  Services  by  (2)(C) 

Disproportionate  Share  New 
Hospitals 


302(b)(2) 


752 


74, 

253-257 


Medicaid- Adjustment  in 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 


1923(a) 


411(k)(6) 
(B)(v) 


793 


117, 
270-273 


Medicaid— Adjustment  in  1923(b) 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 

Medicaid— Adjustment  in  1923(c) 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 


411(k)(6) 
(B)(vi) 


411(k)(6) 
(B)(vi) 


793 


793 


117, 
270-273 


117, 
270-273 
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Subject 


S.S.  Act 
Section 


P.L. 

Section 


H.  R^.*  H.C. 
102       100-105       S.  Rep.  Rep. 
Stat.      PtS.  1&2      100-126  100-661 


Medicaid— Mjustinent  in      1923(d)  411  (k)  (6) 

Payment  for  Services  by      (2)(B)  (B)(vii) 
Disproportionate  Share 
Hospitals 


794 


117, 
270-273 


Medicaid—Adjustinent  in 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 


1923(e) 


411(k)(6)  793 
(A)(vii)(I) 


117, 
270-273 


Medicaid—Mjustroent  in 
Payment  for  Services  by 
Disproportionate  Share 
Hospitals 


1923 


411(k)(6)  793 
(A)(vii)(II) 


117, 
270-273 


Medicaid — ^Adjustment  in  1923(e) 
Pc^roent  for  Services  by  (2) 
Disproportionate  Share 
Hospitals 


411(k)(6)  793 
(A)(vii)(III) 


117, 
270-273 


Medicedd — References  to 
Laws  Directly  Affecting 
Medicaid  Program 
(techiiical  amendment) 


1924 

Redesignated 
as  1925 


303(a)(1) 
(A) 


754 


76, 

257-269 


MBdicaid~Treatxnent  of  1924 
Income  and  Resources  for  New 
Certain  Institutionedized 
Spouses 


303(a)(1) 
(B) 


754 


2/24-30, 
65-79, 
139-145 


76-83, 
257-269 


Social  Services  2005(a)  411(k)(10) 

Programs — Limitation  on      (9)  (D) 
Use  of  Grants 


795 


119-120, 
270-273 


PUBLIC  LAW  100-360— JULY  1,  1988 


102  STAT.  688 


Public  Law  100-360 
100th  Congress 


An  Act 


To  amend  title  XVIII  of  the  Social  Security  Act  to  provide  protection  against 
catastrophic  medical  expenses  under  the  medicare  program,  and  for  other 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SECTION  1.  SHORT  TITLE;  REFERENCES  IN  ACT;  TABLE  OF  CONTENTS. 

(a)  Short  Title. — This  Act  may  be  cited  as  the  "Medicare  Cata- 
strophic Coverage  Act  of  1988". 

(b)  Amendments  to  the  Social  SBCuiirry  Act. — ^Except  as  other- 
wise specifically  provided,  whenever  in  this  Act  an  amendment  is 
expre^ed  in  terms  of  an  amendment  to  or  repeal  of  a  section  or 
other  provision,  the  reference  shall  be  considerea  to  be  made  to  that 
section  or  other  provision  of  the  Social  Security  Act. 

(c)  Table  of  Contents.— The  table  of  contents  of  this  Act  is  as 
follows: 

Sec  1.  Short  title;  references  in  Act;  table  of  contents. 

TITLE  I~PROViaONS  RELATING  TO  PART  A  OF  MEDICARE  PROGRAM  AND 
SUPPLEMENTAL  MEDICARE  PREMIUM 

Subtitle  A— Expansion  of  Medicare  Part  A  Benefits 

Sec.  101.  Expanding  scope  of  benefits  under  part  A. 

Sec.  102.  Deductibles  and  coinsurance  under  part  A. 

Sec.  103.  Part  A  premium  for  medicare  buy-ins. 

Sec.  104.  Effective  dates,  transition,  and  conforming  amendments. 

Subtitle  B— Supplemental  Medicare  Premium 
Sec.  111.  Imposition  of  supplemental  medicare  premium. 

Sec  112.  Establishment  of  Federal  Hospital  Insurance  Catastrc^hic  Coverage  Re- 
serve Fund. 

Sec  113.  Study  of  tax  incentives  for  purchase  of  coverage  for  long-term  care. 

TITLE  n— PROVISIONS  RELATING  TO  PART  B  OF  THE  MEDICARE  PROGRAM 
AND  TO  MEDICARE  SUPPLEMENTAL  HEALTH  INSURANCE 

Subtitle  A— Expansion  of  Medicare  Part  B  Benefits 
Sec  201.  Limitation  on  medicare  part  B  cost-sharing. 

Sec  202.  Coverage  of  catastrophic  expenses  for  prescription  drugs  and  insulin. 

Sec  203.  Coverage  of  home  intravenous  drug  therapy  services. 

Sec  204.  Coverage  of  screening  mammography. 

Sec  205.  'In-home  care  for  certain  chronically  depmdent  individuals. 

Sec  206.' Extending  home  health  servioes. 

Sec.  207.  Research  on  long-term  care  services  for  medicare  beneficiaries. 
Sec  208.  Study  of  adult  day  care  services. 

Subtitle  B — Medicare  Part  B  Monthly  Premium  and  Financing 

Sec.  211.  Adjustment  in  medicare  part  B  premium. 

Sec  212.  Establishment  of  Federal  Catastrophic  Drug  Insurance  Trust  Fund;  fund 
transfers. 

Sec  213.  Creation  of  Medicare  Catastroi^c  Coverage  Account 


July  i,  198S 

(H.R.  2r;u] 


Medicare 
Cata-stropliic 
Coverage  Act  of 
1988. 

Aged  persons. 
Insurance. 
Health  and 
medical  care. 
Health  care 
facilities. 
42  use  1805 
note. 
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Subtitle  C— MiaoeUaneous  Provisions 

Sec.  221.  Voluntary  certiflcation  of  medical  supplemental  health  insurance  policies. 
Sec  222.  A4ju8tnient  of  coDtracts  with  prepaid  health  plans. 

Sec  223.  Mailing  of  notice  of  medicare  benefits  and  information  describing  partici- 
pating phyndan  program. 

Sec  224.  Qianges  in  dvil  iDoaej  penalties  for  certain  practices  of  health  mainte- 
nance otganirati(»8  and  competitive  medical  plana. 

TITLE  m— PROVISIONS  RELATING  TO  THE  MEDICAID  PROGRAM 

Sec  301.  Requiring  medicaid  buy-in  of  premiums  and  cost-sharing  for  indigent  med- 
icare beneficiaries. 

Sec  302.  Coverage  and  payment  for  pregnant  wmnen  and  infants  with  incomes 
below  poverty  line. 

Sec  303.  Protection  of  inoHse  and  resources  of  couple  for  maintenance  of  commu- 
nity qnuae. 

TITLE  IV— UNITED  STATES  BIPARTISAN  COMMISSION  ON  COMPREHEN- 
SIVE HEALTH  CARE,  OBRA  TECHNICAL  CORRECTIONS,  AND  MISCELLA- 
NEOUS PROVISIONS 

Subtitle  A— United  States  Bipartisan  CommiaBion  on  Comprehensive  Health  Care 

Sec  401.  EBtabliahmenL 

Sec  402.  Duties. 

Sec  403.  Membership. 

Sec  404.  Staff  and  consultants. 

Sec  405.  Powers. 

Sec.  406.  Report 

Sec  407.  Termination. 

Sec  408.  Authorization  of  appmpnatiaim. 

Subtitle  B— OBRA  Technical  Correctioiis 

Sec  411.  Technical  corrections  to  certain  health  care  provisi<»s  in  the  Omnibus 
Budget  Reconciliation  Act  of  1987. 

Subtitle  C— Miaoellaneoua  Pnmsinis 

Sec  421.  Maintenance  of  effort. 

Sec.  422.  Rate  reductioD  for  medicare  eligible  Federal  annuitants. 

Sec  423.  Study  and  reports  by  the  Office  of  Personnel  Bfanagement  on  offering 

medicare  sui^lemental  plans  to  Federal  medicare  eligible  individuals, 

and  other  chajiges. 

Sec.  424.  Benefits  counseling  and  assistance  dononstratioD  project  far  certain  medi- 
care and  medicaid  beneficiaries. 

Sec  425.  Case  management  demonstraticm  projects. 

Sec  426.  Extensions  of  expiring  provisions. 

Sec.  427.  Advisory  Committee  on  Medicare  Home  Health  Claims. 

Sec  428.  Prohibition  of  misuse  of  symbols,  emblons,  or  names  in  reference  to  Social 
Security  or  Medicare. 

Sec  429.  Demonstration  projects  with  nepett  to  chrmic  ventilatc»--dependent  units 
in  hospitals. 

TITLE  I— PROVISIONS  RELATING  TO  PART 
A  OF  MEDICARE  PROGRAM  AND  SUP- 
PLEMENTAL MEDICARE  PREMIUM 

Subtitle  A— Expansion  of  Medicare  Part  A 
Benefits 

SEC  101.  EXPANDING  SCOPE  OF  BENEFITS  UNDER  PART  A. 

Section  1812  (42  U.S.C.  1395<1)  is  amended— 

(1)  in  subsection  (a),  by  striking  paragraphs  (1)  through  (4)  and 
inserting  the  following: 
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"(1)  inpatient  hospital  services; 

"(2)  extended  care  services  for  up  to  150  days  during  any 
calendar  year, 

"(3)  home  health  services;  and 

"(4)  in  lieu  of  certain  other  benefits,  hospice  care  with  respect 
to  the  individual  during  up  to  two  periods  of  90  days  each,  a 
subsequent  period  of  30  days,  and  a  subsequent  extension  period 
with  respect  to  which  the  individual  makes  an  election  under 
subsection  (dXl)."; 

(2)  by  amending  subsection  OjD  to  read  as  follows: 

"(b)  Payment  under  this  part  for  services  furnished  to  an  individ- 
ual may  not  be  made  for— 

extended  care  services  furnished  to  the  individual  during 
a  calendar  year  after  such  services  have  been  furnished  to  the 
individual  for  150  days  during  that  year,  or 

"(2)  inpatient  psychiatric  hospital  services  furnished  to  the 
individual  after  such  services  have  been  furnished  to  the 
individual  for  a  total  of  190  days  during  his  lifetime."; 

(3)  by  amending  subsection  (c)  to  read  as  follows: 

"(cXD  If  an  individual  is  an  inpatient  of  a  psychiatric  hospital  on 
the  first  day  of  medicare  entitlement  (as  defined  in  paragraph  (4XA)) 
payment  may  not  be  made  under  this  part  during  the  period  de- 
scribed in  paragraph  (2)  for  inpatient  mental  health  services  (as 
defined  in  paragraph  (4X6))  in  excess  of  the  number  of  days  specified 
in  paragraph  (3). 
"(2)  The  period  described  in  this  paragraph — 

'"(A)  begins  on  the  first  day  of  medicare  entitlement,  and 
"(B)  ends  at  the  end  of  the  first  period  of  60  consecutive  days 
thereafter  on  each  of  which  the  individual  is  not  receiving 
inpatient  mental  health  services. 
"(3)  The  number  of  days  specified  in  this  paragraph  for  an  individ- 
ual is  150  days  less  the  number  of  days  (during  the  150-day  period 
immediately  before  the  first  day  of  medicare  entitlement)  during 
which  the  individual  was  an  inpatient  of  a  psychiatric  hospital. 
"(4)  In  this  subsection: 

"(A)  The  term  'first  day  of  medicare  entitlement'  means,  for 
an  individual,  the  first  day  of  the  first  month  for  which  the 
individual  is  entitled  to  benefits  under  this  part. 
"(B)  The  term  'inpatient  mental  health  services'  means— 
"(i)  inpatient  psychiatric  hospital  services,  and 
"(ii)  inpatient  hospital  services  for  an  individual  who  is 
an  inpatient  primarily  for  the  diagnosis  or  treatment  of 
mental  illness."; 

(4)  in  subsection  (d) — 

(A)  in  paragraph  (1),  by  striking  "and  one  subsequent 
period  of  30  days  and  inserting  ",  a  subsequent  period  of  30 
days,  and  a  subsequent  extension  period",  and 

(B)  in  paragraph  (2)(B),  by  inserting  "or  a  subsequent 
extension  period"  after  "SCMay  period"; 

(5)  in  subsection  (e),  by  striking  'post-hospital";  and 

(6)  by  striking  subsections  (0  and  (g). 

SEC  102.  DEDUCTIBLES  AND  COINSURANCE  UNDER  PART  A. 

Section  1813  (42  U.S.C.  1395e)  is  amended— 

(1)  by  amending  paragraphs  (1)  through  (3)  of  subsection  (a)  to 
read  as  foUows: 
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"(IXA)  Subject  to  subparagraph  (C),  the  amount  payable  for  in- 
patient hospital  services  furnished  to  an  individual  during  the 
individual's  first  period  of  hospitalization  to  begin  during  a  calendar 
year  shall  be  reduced  by  a  deduction  equal  to  the  inpatient  hospital 
deductible  for  that  year  or,  if  less,  the  charges  imposed  with  respect 
to  such  individual  for  such  services,  except  that,  if  the  customary 
charges  for  such  services  are  greater  than  the  charges  so  imposed, 
such  customary  charges  shall  be  considered  to  be  the  charges  so 
imposed. 

"(B)  For  purposes  of  subparagraph  (A),  the  term  'period  of  hos- 
pitalization means,  with  respect  to  an  individual,  the  period  begin- 
ning on  the  first  day  the  individual  is  furnished  inpatient  hospitcd 
services  and  ending  on  the  individual's  date  of  discharge  (as  estab- 
lished by  the  Secretary  for  purposes  of  section  1886)  from  the 
hospital  (or,  in  the  case  of  a  transfer,  hospitcds)  involved. 
*'(C)  In  the  case  of  an  individual  with  respect  to  whom— 

"(i)  a  period  of  hospitalization  begins  during  December  of  any 
calendar  year, 

"(li)  an  inpatient  hospital  deductible  is  imposed  with  respect 

to  such  period  of  hospitalization,  and 
"(iii)  a  period  of  hospitalization  begins  during  January  of  the 

following  calendar  year, 
no  inpatient  hospital  deductible  shall  be  imposed  with  respect  to  a 
period  of  hospitalization  beginning  in  January  of  such  following 
year  (but  such  period  of  hospitalization  shall  not  be  taken  into 
account  in  determining  the  application  of  an  inpatient  hospital 
deductible  for  any  period  of  hospitalization  beginning  for  such 
individual  after  January  31  of  such  following  year). 
Contracts.  "(D)  If  the  Secretary  terminates  a  contract  under  section  1876 

during  a  year,  no  inpatient  hospital  deductible  shall  be  imposed 
during  the  remainder  of  the  year  in  the  case  of  an  individual  who 
can  demonstrate  to  the  satisfaction  of  the  Secretary  that,  during  a 
period  of  enrollment  with  the  organization  in  the  year,  the  individ- 
ual was  admitted  to  a  hospital  for  inpatient  hospital  services  for 
which  the  organization  was  obligated  to  make  payment  under  such 
section. 

"(2XA)  The  amount  payable  to  any  provider  of  services  under  this 
part  for  services  furnished  an  individual  shall  be  further  reduced  by 
a  deduction  equal  to  the  expenses  incurred  for  the  first  three  pints 
of  whole  blood  (or  equivalent  quantities  of  packed  red  blood  cells,  as 
defined  under  regulations)  furnished  to  the  individual  during  each 
calendar  year,  except  that  such  deductible  for  such  blood  shall  in 
accordance  with  regulations  be  appropriately  reduced  to  the  extent 
that  there  has  been  a  replacement  of  such  blood  (or  equivalent 
quantities  of  packed  red  blood  cells,  as  so  defined);  and  for  such 
purposes  blood  (or  equivalent  quantities  of  packed  red  blood  cells,  as 
so  defined)  furnished  such  individual  shall  be  deemed  replaced  when 
the  institution  or  other  person  furnishing  such  blood  (or  such 
equivalent  quantities  of  packed  red  blood  cells,  as  so  defined)  is 
given  one  pint  of  blood  for  each  pint  of  blood  (or  equivalent  quan- 
tities of  packed  red  blood  cells,  as  so  defined)  furnished  such  individ- 
ual with  respect  to  which  a  deduction  is  made  under  this  sentence. 

"(B)  The  deductible  under  subparagraph  (A)  for  blood  or  blood 
cells  furnished  an  individual  in  a  year  shall  be  reduced  to  the  extent 
that  a  deductible  has  been  imposed  under  section  1833(b)  to  blood  or 
blood  cells  furnished  the  individual  in  the  year. 
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"(3XA)  The  amount  payable  for  extended  care  services  furnished 
an  individual  in  any  calendar  year  shall  be  reduced  by  the  coinsur- 
ance amount  (promulgated  under  subparagraph  (C)  for  that  year)  for 
each  day  (before  the  9th  day)  on  which  he  is  furroshed  such  services 
during  the  year. 

"(B)  Before  September  1  of  each  year  (b^finning  with  1988),  the 
Secretary  shall  estimate  the  national  average  per  diem  reasonable 
cost  recognized  under  this  title  for  extended  care  services  which  will 
be  furnished  in  the  succeeding  calendar  year. 

"(C)  The  Secretary  shall,  in  September  of  each  year  (banning 
with  1988)  promulgate  the  coinsurance  amount  which  shall  apply  to 
extended  care  services  furnished  in  the  succeeding  year.  Such 
amount  shall  be  equal  to  20  percent  of  the  national  average  per 
diem  cost  estimated  under  subparagraph  (B)  in  that  year.  If  the 
coinsurance  amount  determined  under  the  preceding  sentence  is  not 
a  multiple  of  50  cents,  it  shall  be  rounded  to  the  nearest  multiple  of 
50  cents  (or,  if  it  is  a  multiple  of  25  cents  but  not  a  multiple  of  50 
cents,  to  the  next  higher  multiple  of  50  cents).";  and 
(2)  by  striking  paragraph  (3)  of  subsection  (b). 

SEC.  103.  PART  A  PREMHIM  FOR  MEDICARE  BUY-INS. 

Subsection  (d)  of  section  1818  (42  U.S.C.  13951)  is  amended  to  read  42  use  l.'J!).")i-2. 
as  follows: 

"(dXD  The  Secretary  shall,  during  September  of  each  year  (begm- 
ning  with  1988),  estimate  the  monthly  actuarial  rate  for  months  in 
the  succeeding  year.  Such  actuarial  rate  shall  be  one-twelfth  of  the 
amount  which  the  Secretary  estimates  (on  an  average,  per  capita 
basis)  is  equal  to  100  percent  of  the  benefits  and  administrative  costs 
which  will  be  payable  from  the  Federal  Hospital  Insurance  Trust 
Fund  for  services  performed  and  related  administrative  costs  in- 
curred in  the  succeeding  year  with  respect  to  individuals  age  65  and 
over  who  will  be  entitled  to  benefits  under  this  part  during  that 
entire  year. 

"(2)  The  Secretary  shaU,  during  September  of  each  year  determine 
and  promulgate  the  dollar  amount  which  shall  be  applicable  for 
premiums  for  months  occurring  in  the  following  year.  Such  amount 
shall  be  equal  to  the  monthly  actuarial  rate  determined  under 
paragraph  (1)  for  that  following  year.  Any  amount  determined 
under  the  preceding  sentence  which  is  not  a  multiple  of  $1  shall  be 
rounded  to  the  nearest  multiple  of  $1  (or,  if  it  is  a  multiple  of  50 
cents  but  not  a  multiple  of  $1,  to  the  next  higher  multiple  of  $1). 

"(3)  Whenever  the  Secretary  promulgates  the  dollar  amount  Public 
which  shall  be  applicable  as  the  monthly  premium  under  this  mfumiation 
section,  he  shall,  at  the  time  such  promulgation  is  announced,  issue 
a  public  statement  setting  forth  the  actuarial  assumptions  and  bases 
employed  by  him  in  arriving  at  the  amount  of  an  adequate  actuarial 
rate  for  individuals  65  and  older  as  provided  in  paragraph  (1).". 

SEC.  104.  EFFECTIVE  DATES,  TRANSITION,  AND  CONFORMING  AMEND- 
MENTS. 

■  (a)  EjTEcnvE  Date.—  -ij  1'.^cm:<!).-.cJ 

(1)  In  general. — Except  as  provided  in  paragraphs  (2)  and  (3),   "  >'i 
the  amendments  made  by  this  subtitle  shall  take  effect  on 
January  1.  1989,  and  shall  apply — 

(A)  to  the  inpatient  hospital  deductible  for  1989  and 
succeeding  years, 
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(B)  to  care  and  services  furnished  on  or  after  January  1, 
1989, 

(C)  to  premiums  for  January  1989  and  succeeding  months, 
and 

(D)  to  blood  or  blood  cells  furnished  on  or  after  January  1, 
1989. 

(2)  EhJMINATION  OF  POST-H06PrrAL  REQUIREMENT  FOR  EXTENDED 

CARE  SERVICES. — The  amendments  made  by  this  subtitle,  insofar 
as  they  eliminate  the  requirement  (under  section  1812(aX2)  of 
the  Social  Security  Act)  that  esrtended  care  services  are  only 
covered  under  title  XVIU  of  such  Act  if  they  are  post-hospital 
extended  care  services,  shall  only  apply  to  extended  care  serv- 
ices furnished  pursuant  to  an  admission  to  a  skilled  nursing 
facility  occurring  on  or  after  Januarv  1, 1989. 
42  use  l395e  (b)  HoLD  HARMLESS  PROVISIONS. — In  the  case  of  an  individual  for 
note  whom  a  spell  of  illness  (as  defined  in  section  1861(a)  of  the  Social 

Security  Act,  as  in  effect  on  December  31,  1988)  began  before 
January  1, 1989,  and  had  not  yet  ended  as  of  such  date — 

(1)  the  amendment  made  to  section  1813(aXl)  of  such  Act  shall 
not  apply  to  services  furnished  during  that  spell  of  illness 
during  1989  or  1990,  and 

(2)  the  amount  of  any  deductible  under  section  1813(aX2)  of 
such  Act  (as  amended  by  this  subtitle)  shall  be  reduced  during 
that  spell  of  illness  during  1989  or  1990  to  the  extent  the 
deductible  under  such  section  was  applied  during  the  spell  of 
illness. 

42  use  1395WW  (c)  AdJUOTMENTS  IN  PAYMENTS  FOR  INPATIENT  HOSPITAL  SeRV- 

note.  ICES.— 

(1)  PPS  HOSPITALS.— In  adjusting  DRG  prospective  payment 
rates  under  section  1886(d)  of  the  Social  Security  Act,  outlier 
cutoff  points  under  section  1886(dX5XA)  of  such  Act,  and 
weighting  factors  under  section  1886(dX4)  of  such  Act  for  dis- 
charges occurring  on  or  after  October  1,  1988,  the  Secretary  of 
Health  and  Human  Services  shall,  to  the  extent  appropriate, 
take  into  consideration  the  reductions  in  payments  to  hospitals 
by  medicare  beneficiaries  resulting  from  the  elimination  of  a 
day  limitation  on  medicare  inpatient  hospital  services  (under 
the  amendments  made  by  section  101). 

(2)  PPS-EZEMPT  HOSPITALS. — In  acyusting  target  amounts 
under  section  1886(bX3)  of  the  Social  Security  Act  for  cost 
reporting  periods  beginning  on  or  after  October  1,  1988,  the 
Secretary  shall,  on  a  hospital-specific  basis,  take  into  consider- 
ation the  reductions  in  payments  to  hospitals  by  medicare 
beneficiaries  resulting  from  the  elimination  of  a  day  limitation 
on  medicare  inpatient  hospital  services  (under  the  amendments 
made  by  section  101). 

(d)  Miscellaneous  Conforming  Amendments.— 

(1)  Section  1811  (42  U.S.C.  1395c)  is  amended  by  striking 
"hospital,  related  post-hospital"  and  inserting  "inpatient  hos- 
pital services,  extended  care  services". 

(2)  Section  1814  (42  U.S.C.  13950  is  amended— 

(A)  in  paragraphs  (2XB)  and  (6)  of  subsection  (a),  by 
striking  ''post-hospital"  each  place  it  appears; 

(B)  in  subsection  (aX2XB),  by  striking     for  any  of  the 
conditions"  and  all  that  follows  up  to  the  semicolon; 

(O  in  subsection  (aXTXA)— 

(i)  by  striking  "and"  at  the  end  of  clause  (i). 
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(ii)  by  striking  the  semicolon  at  the  end  of  clause  (ii) 
and  inserting    and",  and 

(iii)  by  adding  at  the  end  the  following  new  clause: 
"(iii)  in  a  subsequent  extension  period,  the  medical 

director   or   physician   described    in   clause  (iXH) 
recertifies  at  the  beginning  of  the  period  that  the 
individual  is  terminfdly  ill;";  and 
(D)  in  subsection  (dX3)— 

(i)  by  striking  "60  percent"  and  "80  percent"  and 
inserting  "100  percent  both  places,  and 

(ii)  by  striking  "two-thirds  of. 

(3)  Section  1832(b)  (42  U.S.C.  1395k(b))  is  amended  by  striking 
"  'spell  of  illness',"  and  the  comma  before  "and". 

(4)  Section  1861  (42  U.S.C.  1395x)  is  amended— 

(A)  by  striking  subsection  (a); 

(B)  in  subsection  (e) — 

(i)  in  the  matter  before  paragraph  (1),  by  striking 
"l^agraph  (7)  of  this  subsection,  and  subsection  (i)  of 
this  section"  and  inserting  "and  paragraph  (7)  of  this 
subsection", 

(ii)  in  the  third  sentence,  by  striking  "section 
1814(fK2),  and  subsection  (i)  of  this  section"  and  insert- 
ing "and  section  1814(fX2)", 

(iii)  in  the  fifth  sentence,  by  striking  ",  except  for 
purposes  of  subsection  (aX2),",  and 

(iv)  by  striking  the  second  sentence; 

(C)  by  striking  subsection  (i); 

(D)  in  subsections  (vXlKGXi).  (vX2XA),  and  (vX3),  by  strik- 
ing "post-hospital"  each  place  it  appears;  and 

(E)  in  subsection  (yh- 

ii)  by  striking  "PosMIospital"  in  the  heading  and  by 
striking  "post-hospital"  each  place  it  appears, 

(ii)  in  paragraph  (1),  by  striking  "(except  for  purposes 
of  subsection  (aX2))", 

(iii)  in  paragraphs  (2)  and  (3),  by  striking  "spell  of 
illness"  and  spell"  each  place  either  appears  and 
inserting  "year", 

(iv)  in  paragraph  (2XAXi),  by  striking  "30  days"  and 
inserting  "45  days", 

(v)  in  paragraph  (3),  by  striking  "one-eighth"  and  all 
that  follows  through  "31st  day  and  inserting  "the 
coinsurance  amount  established  under  section 
1813(aX3XC)  for  each  day  before  the  46th  day",  and 

(vi)  by  striking  paragraph  (4). 

(5)  Section  1866(d)  (42  U.S.C.  1395cc(d))  is  amended  by  striking 
"post-hospital"  each  place  it  appears. 

(6)  Subsections  (dXD  and  (0  of  section  1883  (42  U.S.C.  1395tt) 
are  amended  by  striking  "post-hospital"  each  place  it  appears. 

Subtitle  B — Supplemental  Medicare  Premium 

SEC.  111.  IMPOSITION  OF  SUPPLEMENTAL  MEDICARE  PREMIUM. 

(a)  General  Rule.— Subchapter  A  of  chapter  1  of  the  Internal 
Revenue  Oxle  of  1986  (relating  to  determination  of  ^ax  liability)  is 
amended  by  adding  at  the  end  thereof  the  following  new  part: 
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Taxes  "PART  VIII— SUPPLEMENTAL  MEDICARE 

PREMIUM 

"Sec.  S9B.  SupplenMmtal  medicare  imniiuin. 
26  use  59B  "^EC  GfB.  SUPPLEMENTAL  MEDICARE  PREMIUM. 

"(a)  Imposition  op  PRKiciuif.— In  the  case  of  an  individual  to 
whom  this  section  applies,  there  is  hereby  imposed  (in  addition  to 
any  other  amount  imposed  by  this  subtitle)  for  each  taxable  year  a 
supplemental  premium  equal  to  the  annual  premium  for  such  year 
determined  under  subsection  (c). 

"(b)  iNDivmuALS  SuanocT  to  PBKifiuM.->This  section  shall  apply 
to  an  individual  for  any  taxable  year  if— 

''(1)  such  individual  is  a  medicare-eligible  individual  for  more 
than  6  full  months  beginning  in  the  taxable  year,  and 

"(2)  such  individual's  adjusted  income  tax  liability  for  the 
taxable  year  equals  or  exceeds  $150. 
"(c)  Determination  of  Amount  of  Supplemental  Premium.— 
For  purposes  of  this  section — 

"(1)  In  general.— Except  as  otherwise  provided  in  this 
subsection,  the  annual  premium  determined  under  this  subsec- 
tion with  respect  to  any  individual  for  any  taxable  year  shall  be 
equal  to  the  product  of— 

"(A)  the  supplemental  premium  rate  determined  under 
subsection  (d)  or  (e)  (whichever  applies)  for  the  taxable  year, 
multiplied  by 
"(B)  the  amount  determined  by  dividing — 

"(i)  the  individual's  a4juirted  income  tax  liability  for 
ihe  taxable  year,  by 
"(ii)$150. 

"(2)  Limitation  on  annual  premium. — 

"(A)  Years  before  1994.— In  the  case  of  any  taxable  year 
beginning  before  1994,  the  annual  premium  determined 
under  this  subsection  with  respect  to  any  individual  shall 
not  exceed  the  limitation  determined  under  the  following 
table: 

"In  the  case  of  taxable 
yean  beginninf  in:  The  limitation  is: 

1989     $800 

1990  -         850 

1991....„     900 

1992.    950 

1993    1,050. 

"(B)  Years  after  199S.— In  the  case  of  any  taxable  year 
beginning  in  a  calendar  year  after  1993,  the  cumual  pre- 
mitmi  determined  under  tais  subsection  with  respect  to  any 
individual  shall  not  exceed — 

"(i)  the  limitation  which  would  be  in  effect  under  this 
paragraph  for  taxable  years  beginning  in  the  preceding 
calendar  year  without  regard  to  the  last  sentence  of 
this  subparagraph,  increased  by 
"(ii)  the  percentage  (if  any)  by  which— 

"(I)  the  medicare-iwrt  B  value  for  the  2nd 
preceding  calendar  year,  exceeds 

"(11)  such  value  for  the  3rd  preceding  calendar 
year. 
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If  the  limitation  determined  under  the  preceding  sentence 
is  not  a  multiple  of  $50,  such  limitation  shaU  be  rounded  to 
the  nearest  multiple  of  $50. 
"(C)  Mkdicark-pabt  b  value.— 

"(i)  In  general. — For  purposes  of  subparagraph  (B), 
the  term  'medicare-part  B  value'  means,  with  respect  to 
any  calendar  year,  an  amount  equal  to  the  excess  of— 
"(I)  the  average  per  capita  part  B  outlays  for  the 
year,  over 

"(H)  12  times  the  monthly  premium  for  months 
in  such  calendar  year  established  under  section 
1839  of  such  Act  (without  r^ard  to  subsections  (b), 
(f),  (gX4),  and  (rX5)  thereof, 
"(ii)  Average  per  capita  part  b  outlays.— For  pur- 
poses of  clause  (i),  the  term  'average  per  capita  par'  V 
outlays'  means,  with  respect  to  a  calendar  year — 

"(D  the  outlays  under  part  B  of  title  X\T1I  of  the 
Social  Security  Act  for  the  year,  divided  by 

"(ID  the  average  number  of  individuals  covered 
under  such  part  during  the  year, 
"(iii)  Special  rule  for  covered  outpatient  drugs.— 
In  applying  the  limitation  under  subparagraph  (B)  with 
respiect  to  taxable  years  b^inning  in  any  calendar  year 
before  1998,  for  purposes  of  this  subparagraph— 

"(I)  the  term  'outlays'  does  not  include  outlays 
for  covered  outpatient  drugs  (as  defined  in  section 
1861(tX2)  of  the  Social  Security  Act),  and 

"(II)  the  monthly  premium  shaU  be  computed 
under  clause  (i)(ID  excluding  premiums  under  sec- 
tion 1839(g)  of  such  Act  attributable  to  the 
prescription  drug  monthly  premium. 
"(3)  Tables. — The  annual  premium  shall  be  determined 
under  tables  which  shall  be  prescribed  by  the  Secretary.  Such 
tables  shall  be  based  on  the  foregoing  provisions  of  this  subsec- 
tion; except  that  such  tables  may  have  a4justed  income  tax 
liability  brackets  of  less  than  $150. 
"(d)  Determination  of  Supplemental  Premixjm  Rate  for  Years 
Before  1994.— In  the  case  of  any  taxable  year  beginning  before 
1994,  the  supplemental  premium  rate  determined  under  this  subsec- 
tion shall  be  the  sum  of  the  catastrophic  coverage  premium  rate  and 
the  prescription  drug  premium  rate  determined  under  the  following 
table: 

the  case  of  any  taxable     The  catastrophic  covenife    The  prescription  drag 
year  banning  in:  premium  rate  is:  premium  rate  is: 


1989                                    $22.50  „   0 

1990                                     27.14.    $10.36 

1991                                  30.17  „     8.83 

1992                                  30.55    9.95 

1993                                   29.55   12.45. 


"(e)  Supplemental  Premium  Rate  for  Years  After  1993.— 

"(1)  In  generai.— In  the  case  of  any  taxable  ye€u-  beginning 
in  a  calendar  year  after  1993,  except  as  provided  in  paragraph 
(2),  the  supplemental  premium  rate  determined  imder  this 
sutMection  shall  be  the  sum  of— 

"(A)  the  catastrophic  coverage  premium  rate  (which 
would  be  in  effect  under  this  section  for  taxable  years 
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besinniiig  in  the  preceding  calendar  year  if  paragraph  (2) 
dia  not  apply  to  any  preceding  calendar  year)  adjusted  by 
the  percentage  determined  under  paragraph  (3)  for  the 
calendar  year  in  which  the  taxable  year  begins,  and 

"(B)  the  preacriiition  drug  premium  rate  (which  would  be 
in  effect  under  this  section  for  taxable  years  beginning  in 
the  preceding  calendar  year  if  paragraph  (2)  did  not  apply 
to  any  preceding  calendar  ye&r)  adjusted  by  the  percentage 
determmed  under  paragraph  (4)  tor  the  calendar  year  m 
which  the  taxable  year  begins. 
"(2)  Supplemental  prebhum  rate  cannot  go  dow,  and 
cannot  go  up  by  more  than  $1.50.— 

"(A)  In  general.— In  no  event  shall  the  supplemental 
premium  rate  determined  under  this  subsection  for  any 
taxable  year  beginning  in  a  calendar  year  after  1993— 
''(i)  be  less  than,  or 
"(ii)  exceed  by  more  than  $1.50, 
the  supplemental  premium  rate  in  effect  under  this  section 
for  taxable  years  beginning  in  the  preceding  calendar  year. 

"(B)  Determination  of  component  rates  where 
SUBPARAGRAPH  (A)  APPUBS.- If  Subparagraph  (A)  affects 
the  supplemental  premium  rate  determined  under  this 
subsection  for  taxable  years  beginning  in  any  calendar 
year,  the  supplemental  premium  rate  determined  after  the 
application  of  subparagraph  (A)  shall  be  allocated  between 
the  catastrophic  coverage  premium  rate  and  the  prescrip- 
tion drug  premium  rate  on  the  basis  of  the  respective 
amounts  of  such  rates  without  regurd  to  the  application  of 
subparagraph  (A). 
"(3)  Percentage  adjustbienv  for  catastrophic  coverage 
premium  rate.— 

"(A)  In  general.— The  percentage  determined  under  this 
paragraph  for  any  calendar  year  shall  be  the  sum  of— 
"(i)  the  outlay-premium  percentage,  and 
"(ii)  the  reserve  account  percentage. 
For  purposes  of  the  preceding  sentence,  negative  percent- 
ages shail  be  taken  into  account  as  negatives. 
"(B)  Outlay-premium  pebcentage.— 

"(i)  In  general.— Except  as  otherwise  provided  in 
this  subparagraph,  the  outlay-premium  percentage  for 
any  calendar  year  is — 

"(D  the  percentage  by  which  the  per  capita  cata- 
strophic outlays  in  the  2nd  preceding  calendar 
year  exceed  such  outlaj^  in  the  3rd  preceding  cal- 
endar year,  reduced  (including  below  zero)  by 

"(ID  the  percentage  by  which  the  per  capita 
catastrophic  coverage  premium  liability  for  the 
2nd  preceding  calendar  vear  exceeds  such  liability 
for  the  3rd  preceding  calendar  year  (determined  as 
if  the  catastrophic  coverage  premium  rate  for  the 
2nd  preceding  calendar  year  were  the  same  as  the 
rate  in  effect  for  the  3rd  preceding  calendar  year). 
If  there  is  no  excess  described  in  subclause  (I)  or  (ID» 
such  subclause  shall  be  applied  by  substituting  'is  less 
than'  for  'exceeds'  and  the  percentage  determined  with 
such  substitution  shall  be  taken  mto  account  as  a 
negative  percentage. 


PUBLIC  LAW  100-360— JULY  1,  1988  102  STAT.  693 

"(ii)  AlUUffTMENT  POH  MORE  RECENT  INCREASES  IN 
COffTOr-LIVING  — If— 

"(I)  the  percentage  increase  in  the  CPI  for  the  12- 
month  period  ending  with  May  of  the  preceding 
calendar  year,  exceeds  (or  is  less  than) 

"(ID  such  increase  for  the  12-month  period 
ending  with  May  of  the  2nd  preceding  calendar 
year, 

by  at  least  1  percentage  point,  the  percentage  deter- 
mined under  clause  (i)  for  the  calendar  year  shall  be 
adjusted  up  (or  down,  respectively)  by  of  the  amount 
by  which  such  excess  (or  shortage,  respectively)  exceeds 
1  percent. 
"(Q  Rkervk  aooount  percentage.— 

"(i)  In  GENERAL.— The  reserve  account  percentage  for 
any  calendar  year  is  the  percentage  wnich  the  rate 
change  determined  under  clause  (li)  is  of  the  cata- 
strophic coverage  premium  rate  which  would  be  in 
effect  under  this  section  for  taxable  years  beginning  in 
the  preceding  calendar  year  if  paragraph  (2)  did  not 
apply  to  any  preceding  calendar  year.  If  there  is  an 
excess  determmed  under  clause  (iii),  the  percentage 
determined  under  the  preceding  sentence  shall  be 
taken  into  account  as  a  negative  percentage. 

"(ii)  Determination  op  rate  change.— The  rate 
change  determined  under  this  clause  for  any  calendar 
year  is  the  a4justment  in  the  catastrophic  coverage 
premium  rate  (otherwise  in  effect  for  taxable  years 
b^inning  in  the  2nd  preceding  calendar  year)  which 
the  Secretary  determines  would  have  resulted  in  an 
aggregate  increase  (or  decrease)  in  the  premiums  im- 
posed by  this  section  for  such  taxable  years  equal  to  63 
percent  of  the  shortfall  or  excess  determined  under 
clause  (iii)  for  the  calendar  year. 

"(iii)  Dktermination  op  shortpall  or  excess.— The 
shortfall  (or  excess)  determined  under  this  clause  for 
any  calendar  year  is  the  amount  by  which — 

"(I)  20  percent  of  the  outlays  during  the  2nd 
preceding  calendar  year  from  the  Medicare  (Cata- 
strophic Coverage  Account  created  under  section 
1841B  of  the  Social  Security  Act,  exceeds  (or  is  less 
than) 

"(II)  the  balance  in  such  Account  as  of  the  close 
of  such  2nd  preceding  calendar  year  (determined 
by  taking  into  account  previous  premium  increases 
by  reason  of  the  reserve  account  percentage  under 
this  subsection  or  by  reason  of  section  1839(gX2)  of 
the  Social  Security  Act  but  not  credited  to  the 
Account). 

"(D)  Depinitions.— For  purposes  of  this  paragraph— 

"(i)  Per  capfta  catastrophic  outlays. — The  term 
'per  capita  catastrophic  outlays'  means,  with  respect  to 
any  calendar  year,  the  amount  (as  determined  by  the 
Secretary  of  Health  and  Human  Services)  equal  to— 
"(I)  the  outlays  during  such  year  from  the  Medi- 
care Catastrophic  Coverage  Account  created  under 
section  1841B  of  the  Social  Security  Act,  divided  by 
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"(ID  the  average  number  of  individuals  entitled 
to  receive  benefits  under  part  A  of  title  XVin  of 
the  Social  Security  Act  during  such  cedendar  year 
"(ii)  Per  capita  catacthophic  coverage  premiuii 
UABiUTT.— Tlie  term  'per  capita  catastrophic  coverage 
premium  liability^  means,  with  respect  to  any  calendar 
year,  the  amount  (as  determined  by  the  Secretary) 
equal  to — 

"(D  the  aggregate  premiums  imposed  by  this 
section  for  taxable  years  beginning  in  such  cal- 
endar year  to  the  extent  attributable  to  the  cata- 
strophic coverage  premium  rate,  divided  by 

"UD  the  number  of  individuals  who  had  pre- 
mium liability  under  this  section  for  such  taxable 
years. 

"(iii)  Percentage  increase  in  cpi.— The  percentage 
increase  in  the  CPI  for  any  12-month  period  shall  be 
the  percentage  by  which  the  (Consumer  nice  Index  (as 
defined  in  section  l(fX5))  for  the  last  month  of  such 
period  exceeds  such  Index  for  the  last  month  of  the 
preceding  12-inonth  period. 
"(4)  Percentage  adjuoticent  for  prescription  drug  pre- 
muM  RATE.— The  percentage  determined  under  this  paragraph 
for  anv  calendar  3rear  shall  be  determined  under  rules  similar  to 
the  nues  of  paragraf^  (3);  except  that— 

"(A)  in  determining  the  prescription  drug  premium  rate 
for  any  calendar  vear  before  1998,  the  following  percent- 
ages shall  be  substituted  for  20  percent  in  paragraph 

"In  the  c«ae  of  caloidar  jtmr.  The  percentage  is: 

1994   75 

1995  50 

1996  25 


1997. 


"(B)  no  a4ju8tment  by  reason  of  the  outlay-premium 
percentage  shall  be  made  for  an^  calendar  year  before  1998, 
"(C)  any  reference  to  the  Medicare  Catastrophic  Coverage 
Account  shall  be  treated  as  a  reference  to  the  Federal 
Catastrophic  Drug  Insurance  Trust  Fund,  and 

"(D)  any  rrferenoe  to  the  catastrophic  coverage  premium 
rate  shall  be  treated  as  a  reference  to  the  prescription  drug 
premium  rate. 
'(f)  DBnNrnoNS  and  Special  Rules.— 

"(1)  BiEDiCARE-EUGiBLE  iNDivmuAL.— For  purposes  of  this  sec- 
tion— 

"(A)  In  general. — ^Except  as  otherwise  provided  in  this 
paragraph,  the  term  'memcare-eligible  individual'  means, 
with  reflect  to  any  month,  anv  individual  who  is  entitled  to 
(or,  on  application  without  the  payment  of  an  additional 
I>remium,  would  be  entitled  to)  benefits  under  part  A  of 
title  XVni  of  the  Social  Security  Act  for  such  month. 

"(B)  EzcxpnoNS.— The  term  'memcare-eligible  individual' 
shall  not  include  for  any  month— 

"(i)  any  individual  who  is  entitled  to  benefits  under 
part  A  of  title  XVmof  the  Social  Security  Act  for  such 
month  mAeiy  bv  reason  of  the  payment  of  a  premium 
under  section  1818  of  such  Act,  or 
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"(ii)  any  qualified  nonresident. 
"(2)  Spbcial  rulbs  for  joint  rcturns.— In  the  case  of  a  joint 
return — 

"(A)  Where  premium  appues  to  both  spouses.— If  both 
spouses  meet  the  requirements  of  subsection  (bXD  for  the 
taxable  year — 

"(i)  such  spouses  shall  be  treated  as  1  individual  for 
purposes  of  applying  this  section,  except  that 

"(ii)  the  limitation  of  subsection  (cX2)  shall  be  twice 
the  amount  which  would  otherwise  apply. 
"(B)  Where  premium  appues  to  only  i  spouse.— If  only  1 
spouse  meets  the  requirements  of  subsection  (bXD  for  the 
taxable  year — 

"(i)  this  section  shall  be  applied  separately  with 
respect  to  such  spouse,  and 

"(ii)  the  adjusted  income  tax  liability  of  such  spouse 
shall  be  determined  under  paragraph  (4)— 

"(I)  by  taking  into  account  one-half  of  the  income 
tax  liability  determined  with  respect  to  the  joint 
return,  and 

"(EO  by  taking  into  account  under  clause  (ii)  of 
paragraph  (4XC)  only  amounts  attributable  to  such 
spouse. 

"(3)  Separate  returns  bt  married  individuals.— If  an 
individual  is  married  as  of  tlie  close  of  the  taxable  year  (within 
the  meaning  of  section  7703)  but  does  not  file  a  joint  return  for 
the  taxable  year  and  such  individual  does  not  live  apart  from 
his  spouse  at  aU  times  during  the  taxable  year — 

"(A)  the  limitation  of  subsection  (cX2)  shall  be  twice  the 
amount  which  would  otherwise  apply  if  both  the  individual 
and  the  spouse  of  the  individual  meet  the  requirements  of 
subsection  (bXD  with  respect  to  the  calendar  year  in  which 
the  taxable  year  begins  (determined  without  regard  to 
subparagraph  (B)  of  this  paragraph), 

"(B)  if  such  individual  does  not  otherwise  meet  the 
requirements  of  subsection  (bXD*  such  individual  shall  be 
treated  as  meeting  the  requirements  of  subsection  (bXD  for 
the  taxable  year  if  the  spouse  of  such  individual  meets  such 
requirements  with  respect  to  the  calendar  year  in  which 
the  taxable  year  begins,  and 
"(C)  in  applying  subparagraph  ((D)  of  paragraph  (4) — 
"(i)  the  dollar  limitation  of  clause  (i)  thereof  shall  be 
of  the  amount  which  applies  to  a  joint  return  where 
both  spouses  meet  the  requirements  of  subsection  (bXD, 
and 

"(ii)  the  individual  shall  be  deemed  to  receive  social 
security  benefits  during  the  taxable  year  in  an  amount 
not  less  than  of  the  aggregate  social  security  benefits 
received  by  such  individual  and  his  spouse  during  the 
taxable  year. 

"(4)  Adjustfed  income  tax  liability.— For  purposes  of  this 
section — 

"(A)  In  CENERAi^— The  term  'adjusted  Income  tax  liabil- 
ity' means  an  amount  equal  to  the  income  tax  liability, 
reduced  by  the  excess  (if  any)  of— 
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"(D  15  percent  of  the  governmental  retiree  exclusion 
amount  (if  any)  determined  under  subparagraph  (Q  for 
the  taxable  year,  over 

*\u)  the  amount  of  the  credit  allowable  under  section 
22  for  the  taxable  year. 
"(B)  Inoomi  tax  uabiutt.— Tlie  term  'income  tax  liabil- 

"(i)  the  tax  imposed  fay  this  -chapter  (determined 
without  regard  to  Uiis  section),  reduced  by 

"(ii)  the  credits  allowed  under  part  IV  of  this  sub- 
chapter (other  than  under  sections  31,  33,  and  34). 

'XO  GOVKBNMXNTAL  WXrOMK  EXCLUSION  AMOUNT.— The 

governmental  retiree  exclusion  amount  for  any  taxable 
year  is  the  lesser  of— 

"(i)  $6,000  ($9,000  in  the  case  of  a  joint  return  where 
both  spouses  meet  the  requirements  of  subsection  (bXD 
for  the  taxable  year),  or 

"(ii)  the  amount  which  is  received  as  an  annuity 
(whether  for  a  period  certain  or  during  1  or  more  lives) 
under  a  governmental  plan  (as  defined  in  the  Ist  sen- 
tence of  section  414(d))  and  which  is  includible  in  gross 
income  under  section  72  for  the  taxable  year. 
The  amount  determined  under  the  preceding  sentence  shall 
be  reduced  by  the  social  security  benefits  (as  defined  in 
section  86(d))  received  during  the  taxable  year. 

"(D)  Indexing.— In  the  case  of  any  taxable  year  begin- 
ning in  a  calendar  year  after  1989,  subparagraph  (CXi)  shall 
be  applied  by  substituting  for  each  doUieu*  amount  contained 
in  such  subparagraph  an  amount  equal  to — 

"(i)  the  dollar  amount  which  would  be  in  effect  under 
subparagraph  (CXi)  for  taxable  years  beginning  in  the 
preceding  calendar  year  without  regard  to  the  last 
sentence  of  this  subparagraph,  increased  by 

"(ii)  the  oostrof-living  adjustment  determined  under 
section  215(i)  of  the  Sooal  Security  Act  for  the  calendar 
year  in  which  the  taxable  year  begins. 
Any  amount  determined  under  the  preceding  sentence 
shall  be  rounded  to  the  nearest  multiple  of  $50. 

"(5)  OUALIFIED  NONBBSIDENT.— 

(A)  In  general.— For  purposes  of  paragraph  (1),  the 
term  'qualified  nonresident'  means,  with  respect  to  any 
month  during  the  taxable  year,  any  individual  if— 

"(i)  such  individual  is  not  furnished  during  such 
taxable  year  or  any  of  the  4  preceding  taxable  years 
any  service  for  which  a  claim  for,  payment  is  made 
under  part  A  of  title  XVm  of  the  Social  Security  Act, 
"(ii)  such  individual  is  not  entitled  to  benefits  under 
part  B  of  title  XVm  of  the  Social  Security  Act  at  any 
time  during  such  taxable  year  or  any  of  the  4  preceding 
taxable  years,  and 

"(iii)  such  individual  is  present  in  a  foreign  country 
or  countries  for  at  least  330  full  days  during— 

"(D  the  12-month  period  ending  at  the  close  of 
the  taxable  year,  and 

"(ID  each  of  the  4  consecutive  preceding  12- 
montib  periods. 
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"(B)  Spbcial  rulk  roR  individuals  who  die  during  the 
TAXABUB  YEAR. — An  individual  who  dies  during  the  taxable 
year  shall  be  treated  as  meeting  the  requirement  of 
subparagraph  (AXiiiXD  if  such  individual  is  present  in  a 
foreign  country  or  countries  for  at  least  a  number  of  full 
days  equal  to  90  percent  of  the  days  duri^  such  taxable 
year  before  the  date  of  death. 
"(6)  Coordination  wnu  other  provisions.— 

"(A)  Not  treated  as  medical  expense.- For  purposes  of 
section  213,  the  supplemental  premium  imposed  by  this 
section  for  any  taxable  year  shaU  not  be  treated  as  an 
expense  paid  for  medical  care. 

"(B)  Not  treated  as  tax  for  certain  purposes.— The 
supplemental  premium  imposed  by  this  section  shall  not  be 
treated  as  a  tax  imposed  by  this  chapter  for  purposes  of 
determining — 

"(i)  Uie  amount  of  any  credit  allowable  under  this 
chapter,  or 

"(ii)  the  amount  of  the  Tninimnm  tax  imposed  by 
section  55. 

"(O  Treated  as  tax  for  subtitle  f.— For  purposes  of 
subtitle  F,  the  supplemental  premium  imposed  by  this  sec- 
tion shall  be  treated  as  if  it  were  a  tax  imposed  by  section  1. 

"(D)  SscnoN  15  not  to  apply.— Section  15  shall  not  apply 
to  the  supplemental  premium  imposed  by  this  section. 
"(7)  Section  not  to  aftect  liability  to  possessions,  etc.— 
This  section  shall  not  apply  for  purposes  of  determining  liability 
to  any  possession  of  the  United  States.  For  purposes  of  sections 
932  and  7654,  the  supplemental  premium  imposed  by  this  sec- 
tion shall  not  be  treated  as  a  tax  imposed  by  this  chapter. 

"(8)  Short  taxable  years.— In  the  case  of  a  taxable  year  of 
less  than  12  months,  this  section  shall  be  applied  under  r^ula- 
tions  prescribed  by  the  Secretary." 

(b)  Information  Reporting.— 

(1)  Subsection  (a)  of  section  6050F  of  such  Code  is  amended  by  26  use  6050F. 
striking  "and"  at  the  end  of  paragraph  (1),  by  redesignating 
paragraph  (2)  as  paragraph  (3),  and  by  inserting  after  paragraph 

(1)  the  following  new  paragraph: 

"(2)  whether  any  individual  meets  the  requirements  of  section 
59B(bXl)  with  respect  to  the  calendar  year  (determined  without 
regard  to  section  59B(fXlXBXii)),  and". 

(2)  Section  6050F(b)  of  such  Clode  is  amended — 

(A)  by  inserting  "or  making  the  determination  under 
subsection  (aX2)"  after  "payments"  in  paragraph  (1),  and 

(B)  by  inserting  "and  the  information  required  under 
subsection  (aX2),"  after  "reductions,"  in  paragraph  (2). 

(3)  Section  6050F(cXlXA)  of  such  Code  is  amended  by  inserting 
"and  the  information  required  under  subsection  (aX2)"  after 
"section  86(dXlXA)". 

(c)  Clerical  Amendment.— The  table  of  parts  for  subchapter  A  of 
chapter  1  of  such  Code  is  amended  by  adding  at  the  end  thereof  the 
following  new  item: 

"Part  Vni.  Supplemental  medicare  premium." 

(d)  Announcement  of  Supplemental  Premium  Rate.— In  the  26  use  598  note, 
case  of  calendar  year  1993  or  any  calendar  year  thereafter — 
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(1)  not  later  than  Julv  1  of  such  calendar  year,  the  Secretary 
of  the  Treasury  or  his  delegate  shall  make  an  announcement  of 
the  estimated  supplemental  premium  rate  under  section  59B  of 
the'  Internal  Revenue  Code  of  1986  for  taxable  years  beginning 
in  the  following  calendar  year,  and 

(2)  not  later  than  October  1  of  such  calendar  year,  the  Sec- 
retary of  the  Treasury  or  his  delegate  shall  make  an  announce- 
ment of  the  actual  supplemental  premium  rate  under  such 
section  for  such  taxable  years. 

26  use  59B  note.        (e)  EffBCTIVB  DaTE. — 

(1)  In  general. — ^The  amendments  made  bv  this  section  shall 
apply  to  taxable  years  beginning  after  December  31, 1988. 

(2)  Waiver  op  estimated  tax  requirement  for  years  begin- 
ning IN  1989.— In  the  case  of  a  taxable  year  beginning  in  1989, 
the  premium  imposed  by  section  59B  of  the  Internal  Revenue 
Code  of  1986  (as  added  b^  this  section)  shall  not  be  treated  as  a 
tax  for  purposes  of  applying  section  6654  of  such  Code. 

SEC  112.  ESTABLISHMENT  OF  FEDERAL  HOSPITAL  INSURANCE  CATA- 
STROPHIC  COVERAGE  RESERVE  FUND. 

(a)  In  General.— Part  A  of  title  XVUI  is  amended  by  inserting 
after  section  1817  the  foUowing  new  section: 

"federal  hospital  insurance  catastrophic  COVERAGE  RESERVE 

FUND 

42USCi395i-ia  "Sec.  1817A.  (aXD  There  is  hereby  created  on  the  books  of  the 
Treasury  of  the  United  States  a  trust  fund  to  be  known  as  the 
Tederal  Hospital  Insurance  Catastrophic  Coverage  Reserve  Fund' 
(in  this  section  referred  to  as  the  'Reserve  Fund').  The  Reserve  Fund 
shall  consist  of  such  gifts  and  bequests  as  may  be  made  as  provided 
in  section  201(iXl)  and  amounts  appropriated  under  paragraph  (2). 

"(2)  There  are  hereby  appropriated  to  the  Reserve  Fund,  from  the 
supplemental  premiums  imposed  by  section  59B  of  the  Internal 
Revenue  Code  of  1986  attributable  to  the  supplemental  catastrophic 
premium  rate,  amounts  equivalent  to  100  percent  of  the  amount  of 
outlays  made  under  this  part  attributable  to  the  amendments  made 
by  the  Medicare  Catastrophic  Coverage  Act  of  1988.  The  amounts 
appropriated  by  the  preceding  sentence  shall  be  transferred  from 
time  to  time  (not  less  frequently  than  monthly)  from  the  general 
fund  in  the  Treasury  to  the  Reserve  Fund,  such  amounts  to  be 
determined  on  the  basis  of  estimates  by  the  Secretary  of  the  Treas- 
ury of  the  premiums,  specified  in  the  preceding  sentence,  paid  to  or 
deposited  into  the  Treasurv  and  on  the  basis  of  outlays,  specified  in 
the  previous  sentence,  maae;  and  proper  a4justments  shall  be  made 
in  amounts  subsequently  transferred  to  the  extent  prior  estimates 
were  in  excess  of  or  were  less  than  the  appropriate  amounts  speci- 
fied in  such  sentence.  At  the  close  of  each  year,  the  transfers  under 
this  subsection  shall  reflect  all  premiums  (described  in  this  para- 
graph) paid  or  deposited  into  the  Treasury  in  the  year. 

"(3)  With  respect  to  monies  transferred  to  the  Reserve  Fund,  no 
transfers,  authorizations  of  appropriations,  or  appropriations  are 
permitted. 

"(b)  The  provisions  of  subsections  (b)  through  (e)  of  section  1817 
shall  apply  to  the  Reserve  Fund  in  the  same  manner  as  they  apply 
to  the  Federal  Hospital  Insurance  Trust  Fund,  except  that  the  Board 
of  Trustees  and  Managing  Trustee  of  the  Reserve  Fund  shall  be 
oompoeed  of  the  members  of  the  Board  of  Trustees  and  the  Manag- 
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ing  Trustee,  respectively,  of  the  Federal  Hospital  Insurance  Trust 
Fund. 

"(c)  In  this  part,  with  respect  to  the  Reserve  Fund,  the  terms 
'outlays'  and  'receipts'  mean,  with  respect  to  a  quarter  or  other 
period,  gross  outlays  and  receipts,  as  such  terms  are  emploved  in  the 
^Monthly  Treasury  Statement  of  Receipts  and  Outlays  of  the  United 
States  Government  (MTS)',  as  published  by  the  Department  of  the 
Treasury,  for  months  in  such  quarter  or  other  period.". 

(b)  Interest  Adjustment.— In  July  1990,  the  Secretary  of  the  42  use  I395i-ia 
Treasury  shall  calculate  the  interest  lost  to  the  Federal  Hospital 
Insurance  Catastrophic  Coverage  Reserve  Fund  due  to  the  lag  be- 
tween the  outlays  (attributable  to  the  amendments  made  by  this 
Act)  from  the  Federal  Hospital  Insurance  Trust  Fund  during  1989 
and  the  transfers  made  to  such  Reserve  Fund  to  cover  such  outlays. 
Appropriations  under  section  1817A(aX2)  of  the  Social  Security  Act 
(as  inserted  by  subsection  (a))  shall  include  the  amount  calculated 
under  the  previous  sentence. 

SEC  113.  STUDY  OF  TAX  INCENTIVES  FOB  PURCHASE  OF  COVERAGE  FOR 
LONG-TERM  CARE. 

(a)  In  General.— The  Secretary  of  the  Treasury  (in  this  section 
referred  to  as  the  "Secretary*')  shall  conduct  a  study  of  Federal  tax 

Solicies  to  promote  the  private  financing  of  long-term  care  (as 
efined  in  subsection  (d)).  The  study  shall  identify  alternative  meth- 
ods of  creating  incentives,  throu^  the  tax  q^stem,  to  encourage 
individuals  to  purchase  insurance  coverage  for  long-term  care.  The 
study  shall  also  consider  the  cost  to  the  United  States  Treasury  and 
the  potential  benefits  to  consumers,  induding  whether  the  incen- 
tives would  benefit  all  or  most  of  the  population  requiring  protec- 
tion. 

(b)  0)nsultation.— The  Secretary  shall  conduct  the  study  re- 
quired by  subsection  (a)  in  consultation  with  representatives  of  the 
insurance  industry,  providers  of  long-term  care,  and  consumers. 

(c)  Report.— The  Secretary  shall  report  the  results  of  the  study 
required  by  subsection  (a)  to  the  Congress  not  later  than  November 
30,  1988,  together  with  the  Secretaiys  recommendations  for  any 
changes  in  Federal  law  that  the  Secretaiv  determines  to  be  appro- 
priate to  promote  the  private  financing  of  long-term  care. 

(d)  Long-Term  Care  Defined.— For  purposes  of  this  section,  the 
term  "long-term  care"  includes  care  and  services  provided  by  nurs- 
ing homes,  home  health  agencies,  and  other  mechanisms  for  the 
delivery  of  long-term  care  services. 

title  II— provisions  relating  to 

PART  B  OF  THE  MEDICARE  PROGRAM 
AND  TO  MEDICARE  SUPPLEMENTAL 
HEALTH  INSURANCE 

Subtitle  A — Expansion  of  Medicare  Part  B 
Benefits 

SEC  Ml.  UMTTATION  ON  MEDICARE  PART  B  COST^SRARING. 

(a)  In  Generau— Section  1833  (42  U.S.C.  13951)  is  amended— 


102  STAT.  700  PUBLIC  LAW  100-360— JULY  1,  1988 

(1)  in  subsection  (c) — 

(A)  by  striking  ''subsections  (a)  and  (b)"  and  inserting 
"subsection  (a)  through  (c)", 

(B)  by  redesignating  paragraphs  (1)  and  (2)  as  subpara- 
graphs (A)  and  (B), 

(C)  bv  striking  "this  subsection"  and  inserting  "this  para- 
graph' ,  and 

(D)  by  striking  "(c)"  and  inserting  "(dXD"; 

(2)  by  redesignating  subsection  (d)  as  paragraph  (2); 

(3)  in  subsection  (g),  by  striking  "(a)  and  0>)"  and  inserting  "(a) 
through  (c)";  and 

(4)  by  inserting  after  subsection  (b)  the  following  new  subsec- 
tion: 

"(cXD  Notwithstanding  subsections  (a)  and  0>),  if  an  individual  has 
incurred  out-of-pocket  part  B  cost  sharing  (as  defined  in  paragraph 
(2))  in  a  calendar  year  (beginning  with  1990)  in  an  amount  equal  to 
the  part  B  catastrophic  lunit  (established  under  paragraph  (3))  for 
the  year,  payment  under  this  part  with  respect  to  any  additional 
incurred  expenses  in  the  calendar  year  shall  be  made  as  if— 

"(A)  the  deduction  described  in  the  second  sentence  of  subsec- 
tion (b)  (relating  to  blood)  no  longer  applied*  and 

"(B)  '100  percent'  and  '0  percent^  were  substituted  for  '80 
percent'  and  '20  percent',  respectively,  each  place  either  ap- 
pears in  subsections  (a)  and  (iX2),  in  sections  1834(aXlXA), 
1834(eXlXC),  1835a)X2),  and  1866(aX2XA),  and  in  subsections 
(bX2)  and  (bX3)  of  section  1881,  except  as  such  provisions  may 
apply  to  in-home  care. 
"(2)  In  this  subsection,  the  term  'out-of-pocket  part  B  cost  sharing' 
means,  with  respect  to  an  individual  covered  under  this  part,  the 
amounts  of  expenses  that  the  individual  incurs  that  are  attributable 
to— 

"(A)  the  deductions  established  under  subsection  0>),  and 
"(B)  the  difference  between  the  payment  amount  provided 
under  this  part  and  the  payment  amount  that  would  be  pro- 
vided if  '100  percent'  and  '0  percent'  were  substituted  for  '80 
percent'  and  '20  percent',  respectively,  each  place  either  ap- 
pears in  subsections  (a)  and  (iX2),  in  sections  1834(aXlXA), 
1834(eXlXC),  1836(bX2),  and  1866(aX2XA),  and  in  subsections 
(bX2)  and  (bXS)  of  section  1881. 
"(3XA)  The  part  B  catastrophic  limit  for  1990  is  $1,370.  The  pert  B 
catastrophic  limit  for  any  succeeding  year  shall  be  such  an  amount 
(rounded  to  the  nearest  multiple  of  $1)  as  the  Secretary  estimates 
will  result,  in  that  succeeding  year,  in  7  percent  of  the  average 
number  of  individual/;)  enrolled  under  this  part  (other  than  individ- 
uals enrolled  with  an  eligible  orgcmization  under  section  1876  or  an 
organization  described  in  subsection  (aXlXA))  during  the  year  be- 
coming entitled  to  benefits  under  this  subsection. 

"(B)  Not  later  than  September  1  of  each  year  (beginning  with 
1990),  the  Secretary  shall  promulgate  the  part  B  catastrophic  limit 
under  this  paragraph  for  the  succeeding  year. 
Contracts  "(4)  jjj  the  case  of  an  organization  receiving  payment  under  clause 

(A)  of  subsection  (aXD  or  under  a  reasonable  cost  reimbursement 
contract  under  section  1876,  in  applying  paragraph  (1),  the  Sec- 
retary shall  provide  for  an  appropriate  adjustment  in  the  pa3m[ient 
amounts  otherwise  made  to  reflect  the  aggregate  increase  in  pay- 
ments that  would  otherwise  be  made  with  respect  to  enroUees  in 
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such  an  organization  if  payments  were  made  other  than  under  such 
clause  or  such  a  contract  on  an  individual-by-individual  basis. 

"(5XA)  Except  as  provided  in  subparagraph  (B),  expenses  incurred 
by  a  medicare  beneficiary  for  out-of-pocket  part  B  coetrsharing  shall 
be  counted  (consistent  with  subparagraph  (C))  whether  or  not,  at  the 
time  the  expenses  were  incurred,  the  beneficiary  was  enrolled  in  a 
plan  under  section  1833(aXlXA)  or  under  section  1876.  In  this  para- 
graph, ¥rith  respect  to  a  medicare  beneficiary  enrolled  in  such  a 
plan,  the  term  'outof-pocket  part  B  cost-sharing'  includes 
deductibles  and  coinsurance  under  the  plan  for  items  and  services 
covered  under  this  part. 

"(B)  In  the  case  of  a  medicare  beneficiary  enrolled  in  a  month  in  a 
buy-out  plan  (as  defined  in  subparagraph  (D)) — 

"(i)  expenses  incurred  by  the  beneficiary  for  items  and  serv- 
ices reimbursed  under  the  plan  shall  not  be  treated  as  out-of- 
pocket  part  B  cost-sharing  for  purposes  of  paragraph  (1),  but 
"(ii)  the  beneficiary  is  deemed  to  have  incurred,  for  each 
month  of  such  enrollment,  expenses  for  outof-pocket  part  B 
cost-sharing  in  an  amount  equal  to  the  actuarial  value  (with 
respect  to  a  month  in  the  year  involved)  of  the  deductible  and 
coinsurance  amounts  under  part  B  (as  computed  by  the  Sec- 
retary for  purposes  of  section  1876(eXl),  other  than  with  respect 
to  covered  outpatient  drugs)  applic8l>le  on  the  average  to 
individuals  in  the  United  States. 
"(C)  The  Secretary  may  not  enter  into  a  contract  with  an  Contracts, 
organization  under  section  1876,  or  provide  for  payment  under 
section  1833(aXlXA)  with  respect  to  an  organization,  with  respect  to 
a  plan  that  is  not  a  buy-out  plan,  unless  the  organization  provides 
assurances,  satisfactory  to  the  Secretary,  that — 

"(i)  the  organization  will  maintain  and  make  available,  for  its 
enrollees  and  in  coordination  with  the  appropriate  carriers 
under  this  part,  an  accounting  of  expenses  incurred  in  each 
year  under  the  plan  for  out-of-pocket  part  B  cost-sharing  (as 
defined  in  subparagraph  (A));  and 

"(ii)  the  organization  will  not  undertake  to  charge  a  bene- 
ficiary during  a  year  for  services  for  which  payment  may  be 
made  under  this  part  (other  than  for  covered  outpatient  drugs) 
after  the  individual  has  incurred  (whether  through  the 
organization  or  otherwise)  out-of-pocket  part  B  cost  sharing  in 
the  year  in  an  amount  equal  to  the  part  B  catastrophic  limit 
established  under  paragraph  (1)  for  the  year. 
"(D)  In  this  paragraph,  the  term  'buy-out  plan'  means  a  plan 
under  section  1833(aXlXA)  or  offered  by  an  organization  under 
section  1876  and  with  respect  to  which — 

"(i)  the  actuarial  value  of  the  coinsurance  and  deductibles 
under  the  plan  with  respect  to  benefits  (other  than  covered 
outpatient  drugs)  under  this  title  (as  determined  by  the  Sec- 
retary), 
is  less  than  50  percent  of— 

"(ii)  the  actuarial  value  of  the  coinsurance  and  deductibles  for 
such  benefits  for  all  medicare  beneficiaries  (as  determined  by 
the  Secretary)  applicable  on  the  average  to  individuals  in  the 
United  States. 

"(E)  In  this  subsection,  the  term  'medicare  beneficial^'  means, 
with  respect  to  a  month,  an  individual  covered  for  benents  under 
this  part  for  the  month.". 


102  STAT.  702  PUBLIC  LAW  100-360— JULY  1,  1988 

(b)  LnoTATiON  ON  Charges  When  Catasitrophic  Limit 
Reached.— Section  1866(aX2XA)  (42  U.S.C.  1395cc(aX2XA))  is 
amended  by  adding  at  ^e  end  the  following  new  sentence:  "A 
provider  of  services  may  not  impose  a  charge  under  the  first  sen- 
tence of  this  subparagraph  for  services  for  which  payment  is  made 
to  the  provider  pursuant  to  section  1833(c)  (relating  to  catastrophic 
benefits).". 

(c)  Notice  por  Beneficiaries  Reaching  Catactrophic  Limit.— 
Section  1842(bX3)  (42  U.S.C.  1395ua)X3))  is  amended— 

(1)  by  striking  "and"  at  the  end  of  siibparagraph  (G), 

(2)  by  inser^ig  "and"  at  the  end  of  subparagraph  (H),  and 

(3)  by  inserting  after  subparagraph  (H)  the  following  new 
subparagraph: 

"(D  will  provide  each  individual,  who  is  determined  to  have 
incurred  (or  has  had  paid  on  the  individual's  behalf)  sufficient 
out-of-pocket  part  B  cost  sharing  in  a  calendar  year  to  qualify 
for  payment  for  additional  incuxred  expenses  to  be  made  pursu- 
ant to  section  1833(c),  with  a  notice  that  states  that  the  individ- 
ual has  reached  the  part  B  catastrophic  limit  on  outof-pocket 
cost  sharing  for  the  year,". 

(d)  Conforming  AMsn)MENT.— The  second  sentence  of  section 
1866(aX2XA)  (42  U.S.C.  1395cc(aX2XA))  is  amended  by  striking 
"1833(c)"  and  inserting  "1833(dXl)". 

SEC  tn.  COVERAGE  OF  CATASTROPHIC  EXPENSES  POR  PRESCRIPTION 
DRUGS  AND  INSULIN. 

(a)  Description  of  Covered  Outpatient  Drugs. — Section  1861  (42 
UJS.C.  1395x)  is  amended— 

(1)  by  amending  subparagraph  (J)  of  subsection  (sX2)  to  read 
as  follows: 

"(J)  covered  outpatient  drugs  (as  defined  in  subsection  (t)); 
and",  and 

(2)  in  subsection  (t) — 

(A)  by  inserting  "and  paragraph  (2)"  after  "subsection 
(mX5)", 

(B)  by  inserting  "(1)"  after  "(t)",  and 

(C)  by  adding  at  the  end  the  following  new  psu^igraphs: 
"(2)  Subject  to  paragraph  (3),  the  term  'covered  outpatient  drug' 

"(A)  a  drug  which  may  be  disp'Onsed  only  upon  prescription 
and— 

"(i)  which  is  approved  for  safety  and  effectiveness  as  a 
prescription  drug  under  section  505  or  507  of  the  Federal 
Food,  Drug,  and  Closmetic  Act  or  which  is  approved  under 
section  505(j)  of  such  Act; 

"(ii)(D  which  was  commercially  used  or  sold  in  the  United 
States  before  the  date  of  the  enactment  of  the  Drug  Amend- 
ments of  1962  or  which  is  identical,  similar,  or  related 
(within  the  meaning  of  section  310.605X1)  of  title  21  of  the 
Code  of  Federal  Regulations)  to  such  a  drug,  and  (11)  which 
has  not  been  the  subject  of  a  final  determination  by  the 
Secretary  that  it  is  a  'new  drug*  (within  the  meaning  of 
section  201(p)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act) 
or  an  action  brought  by  the  Secretary  under  section  301, 
302(a),  or  304(a)  of  such  Act  to  enforce  section  502(f)  or 
605(a)  of  such  Act;  or 
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"(iiiXD  which  is  described  in  section  107(cX3)  of  the  Drug 
Amendments  of  1962  and  for  which  the  Secretary  has 
determined  there  is  a  compelling  justification  for  its  medi- 
cal need,  or  is  identical,  similar,  or  related  (within  the 
meaning  of  section  310.60)X1)  of  title  21  of  the  Code  of 
Federal  Emulations)  to  such  a  drug,  and  (ID  for  which  the 
Secretary  has  not  issued  a  notice  of  an  opportunity  for  a 
hearing  under  section  505(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  on  a  proposed  order  of  the  Secretary  to  with- 
draw approval  of  an  application  for  such  drug  under  such 
section  because  the  Secretary  has  determined  that  the  drug 
is  less  than  effective  for  all  conditions  of  use  prescribed, 
recommended,  or  suggested  in  its  labeling; 
"(B)  a  biological  product  which — 

"(i)  may  only  be  dispensed  upon  prescription, 
"(ii)  is  licensed  under  section  351  of  the  Public  Health 
Service  Act,  and 

"(iii)  is  produced  at  an  establishment  licensed  under  such 
section  to  produce  such  product;  and 
"iO  insulin  certified  under  section  506  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act 
"(3XA)  The  term  'covered  outpatient  drug*  does  not  include  any 
drug,  biological  product,  or  insulin  provided  as,  as  part  of,  or  as 
incident  to,  any  of  the  following  (and  for  which  payment  may  be 
included  imder  this  title): 

"(i)  Inpatient  hospital  services  (described  in  subsection  (bX2)). 
"(ii)  Extended  care  services  (described  in  subsection  (hX5)). 
"(iii)  Physicians'  services  under  subparagraph  (A)  or  (B)  of 
subsection  (sX2). 
"(iv)  Dialysis  supplies  under  subsection  (sX2)(F). 
"(v)  Antigens  under  subsection  (sX2XG). 
"(vi)  Blood  clotting  factors  for  hemophiliacs  under  subsection 
(sX2XD. 

"(vii)  Services  of  a  physician  assistant  under  subsection 
(8X2XKXii). 

"(viii)  Pneumococcal,  hepatitis  B,  or  influenza  vaccines  under 
subsection  (sXlO). 

"(ix)  Rural  health  clinic  services  (under  subsection  (aaXD). 

"(x)  Comprehensive  outpatient  rehabilitation  facility  services 
(under  subsection  (ccXD). 

"(zi)  Hospice  care  (as  defined  in  subsection  (ddXD). 

"(zii)  Certified  nurse-midwife  service  (as  defined  in  subsection 
(ggXD). 

"(xiii)  A  covered  surgical  procedure  in  an  ambulatory  surgical 
center  (under  section  1832(aX2XFXi)). 
"(B)  With  respect  to  covered  outpatient  drugs  dispensed  in  1990, 
the  term  'covered  outpatient  drug*  is  limited— 

"(i)  to  drugs  described  in  paragraph  (2XA)  used  in  immuno- 
suppressive therapy,  and 

(ii)  to  covered  home  IV  drugs  (as  defined  in  paragraph  (4)). 
"(C)  The  term  'covered  outpatient  drug*  does  not  mclude  a  drug 
that  is  intravenously  administered  in  a  home  setting  unless  it  is  a 
covered  home  IV  drug. 

"(4XA)  The  term  'covered  home  IV  drug*  means  a  covered  out- 
patient drug  dispensed  to  an  individual  that— 
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"(i)  is  intravenously  administered  in  a  place  of  residence  used 
as  Uie  individual's  home,  and 

''(iiXD  is  an  antibiotic  drug  and  the  Secretary  has  not  deter- 
mined, for  the  specific  drug  or  for  the  indication  to  which  it  is 
applied,  that  the  drug  cannot  generally  be  administered  safely 
and  effectively  in  a  home  setting,  or 

"(n)  is  not  an  antibiotic  drug  and  the  Secretary  has  deter- 
mined, for  the  specific  drug  and  the  indication  for  which  the 
drug  is  being  applied,  that  the  drug  can  generally  be  adminis- 
tered safely  and  effectively  in  a  home  setting. 
"(B)  Not  later  than  January  1,  1990  (and  periodically  thereafter), 
the  Secretary  shall  publish  a:  list  of  the  drugs,  and  indications  for 
such  drugs,  that  are  covered  home  FV  drugs  (as  defined  in  subpara- 
graph (A)),  with  respect  to  which  home  intravenous  drug  therapy 
may  be  provided  under  this  title.", 
(b)  Deductible  and  Payment  Amounts. — Part  B  is  amended— 

(1)  in  subsection  (aXD  of  section  1833  (42  U.S.C.  139510t))),  as 
amended  by  section  411(hX7XAXvXI)  of  this  Act— 

(A)  by  striking  "and"  before  "(L)",  and 

(B)  by  adding  at  the  end  the  following:  "and  (M)  with 
respect  to  expenses  incurred  for  covered  outpatient  drugs, 
the  amounts  paid  shall  be  the  amoimts  determined  under 
section  1834(cX2)"; 

(2)  in  subsection  (aX2)  of  such  section  by  inserting  "(other 
than  covered  outpatient  drugs)"  after  "(2)  in  the  case  of  serv- 
ices"; 

(3)  in  subsection  (b)  of  such  section— 

(A)  in  clause  (1),  by  inserting  "or  for  covered  outpatient 
drugs"  after  "1861(sX10XA)",  and 

(B)  in  clause  (2),  by  inserting  "or  with  respect  to  covered 
outpatient  drugs"  after  "home  health  services";  and 

(4)  by  adding  at  the  end  of  section  1834  (42  U.S.C.  1395m)  the 
following  new  subsection: 

"(c)  Payment  foe  Covered  Outpatient  Drugs.— 
"(1)  Deductible.- 

"(A)  Appucation.— 

"(i)  In  general.— Except  as  provided  in  clauses  (ii) 
and  (iii),  payment  shall  be  made  under  paragraph  (2) 
only  with  respect  to  expenses  incurred  by  an  individual 
for  covered  outpatient  drugs  during  a  calendar  year  on 
or  after  such  date  in  the  year  as  the  Secretary  deter- 
mines that  the  individual  has  incurred  expenses  in  the 
year  for  covered  outpatient  drugs  (during  a  period  in 
which  the  individual  is  entitled  to  benefits  under  this 
part)  equal  to  the  amount  of  the  catastrophic  drug 
deductible  specified  in  subparagraph  (C)  for  that  year. 

"(ii)  Deductible  not  appued  for  post-hospital  home 
intravenous  drug  therapy. — The  catastrophic  drug 
deductible  established  under  this  paragraph  shall  not 
apply  to  covered  home  IV  drugs  dispensed  in  conjunc- 
tion with  home  intravenous  drug  therapy  services 
which  are  part  of  a  continuous  course  of  such  therapy 
initiated  while  the  individual  was  an  inpatient  in  a 
hospital. 

"(iii)  Deductible  not  applied  to  isr  year 
IMMUNOSUPPRESSIVES.— The  catastrophic  drug  deduct- 
ible established  under  this  paragraph  shall  not  apply  to 
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drugs  described  in  section  1861(tX2XA)  used  in  immuno- 
suppressive therapy  and  furnished,  to  an  individual 
who  receives  an  organ  transplant  for  which  payment  is 
made  under  this  title,  withm  1  year  after  the  date  of 
the  transplant. 
"(B)  Response  to  appucation— If  the  system  described 
in  section  1842(oX4)  has  not  been  established  and  an  individ- 
ual applies  to  the  Secretary  to  establish  that  the  individual 
has  met  the  requirement  of  subparagraph  (A),  the  Sec- 
retary shall  promptly  notify  the  individual  (and,  if  the 
application  was  submitted  by  or  through  a  participating 
pharmacy,  the  pharmacy)  as  to  the  date  (if  any)  as  of  which 
the  individual  has  met  such  requirement 
"(O  Catastrophic  drug  deductiblb  amount.-— 

"(i)  In  general.— Subject  to  subparagraph  (D),  the 
catastrophic  drug  deductible  specified  in  tfcus  subpara- 
graph for — 

"(D  1990  is  $550, 
"(ID  1991  is  $600, 
"(ni)  1992  is  $652,  and 

"(IV)  any  succeeding  year,  is  such  an  amount  as 
the  Secretary  determines  wiU  result  in  16.8  per- 
cent of  the  average  number  of  individuals  covered 
under  this  part  (other  than  individuals  enrolled 
with  an  eligible  organization  under  section  1876  or 
an  oiganization  described  in  section  1833(aXlXA)) 
during  that  succeeding  year  having  incurred 
expenses  for  covered  outoatient  drugs  sufficient  to 
meet  the  catastrophic  drug  deductible  so  deter- 
mined. 

"(ii)  Rounding.— Any  amount  determined  under  this 
subparagraph  which  is  not  a  multiple  of  $1  shall  be 
rounded  to  the  nearest  multiple  of  $1. 

"(iii)  PuBucATiON. — Before  May  1  of  each  year 
(beginning  with  1992)  the  Secretary  shall  publish  in  the 
Federal  Register  a  proposed  regulation  establishing  the 
amount  of  the  catastrophic  drug  deductible  under  this 
subparagraph  for  the  following  year.  During  the  last  3 
days  of  September  of  such  year,  the  Secretary  shall 
publish  in  the  Federal  Register  the  final  regulation 
establishing  the  amount  of  such  deductible  for  the 
following  year,  which  amount  may  not  be  greater  than 
the  amount  specified  in  the  proposed  regulation. 
[2)  Payment  amount. — 

"(A)  In  general. — Subject  to  the  catastrophic  drug 
deductible  established  underjparagraph  (IXA)  and  except  as 
provided  in  subparagraph  (C),  the  amounts  payable  under 
this  part  with  respect  to  a  covered  outpatient  drug  is  equal 
to  the  payment  percent  (specified  in  subparagraph  (B))  of 
the  lesser  of— 

"(i)  the  actual  charge  for  the  drug,  or 
"(ii)  the  applicable  payment  limit  established  under 
paragraph  (3). 

"(B)  Payment  percent.— For  purposes  of  subparagraph 
(A),  the  iMiyment  percent  is  100  percent  minus  the  ap- 
plicable coinsurance  percent  (specified  in  subparagraph  (Q). 
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"(C)  Coinsurance  percent— For  purposes  of  subpara- 
graph (B),  the  coinsurance  percent — 

"(i)  for  covered  home  FV  drugs  and  for  drugs  de- 
scribed in  paragraph  (IXAXiii)  (relating  to  immuno- 
suppressive therapy  during  the  1st  year  after  trans- 
plant), is  20  percent;  and 
"(ii)  for  other  covered  outpatient  drugs  dispensed — 
*W  in  1900  or  1991,  is  50  percent, 
"(ID  in  1992  is  40  percent,  and 
"(in)  in  1993  or  a  succeeding  year  is  20  percent. 

Contracts.  "(D)     TREATMENT     OF     CERTAIN     COST-BASED  PREPAID 

ORGANIZATIONS.— In  applying  subparagraph  (A)  in  the  case 
of  an  organization  under  a  reasonable  cost  reimbursement 
contract  under  section  1876  and  in  the  case  of  an  organiza- 
tion receiving  payment  under  section  1833(a)(lXA"  and 
providing  coverage  of  covered  outpatient  drugs,  the  Sec- 
retary shall  provide  for  an  appropriate  adjustment  in  the 
payment  amounts  otherwise  made  to  reflect  the  aggregate 
increase  in  payments  that  would  otherwise  be  maae  with 
respect  to  enrollees  in  such  an  organization  if  payments 
were  made  other  than  under  such  clause  or  such  a  contract 
on  an  individual-by-individual  basis. 
"(3)  Payment  limits.— 

"(A)  Payment  limit  for  non-multiple  source  drugs  and 
multiple-source  drugs  with  RBSTRicnvE  prescriptions.— 
In  the  case  of  a  drug  that  either  is  not  a  multiple  source 
drug  (as  defined  in  paragraph  (9XA))  or  is  a  multiple  source 
drug  and  has  a  restrictive  prescription  (as  defined  in  para- 
graph (9)(B)),  the  payment  limit  for  the  drug  under  this 
paragraph  for  a  payment  calculation  period  is  equal  to  the 
lesser  of— 

"(i)  the  90th  percentile  of  the  actual  charges  (com- 
puted on  a  statewide  basis,  carrier-wide  basis,  or  other 
appropriate  geographic  area  basis,  as  specified  by  the 
Secretary)  for  the  drug  for  the  second  previous  pay- 
ment calculation  perio!d,  adjusted  (as  tne  Secretary 
determines  to  be  appropriate)  to  reflect  the  number  of 
tablets  (or  other  doaage  units)  dispensed;  or 

"(ii)  the  amount  of  the  administrative  allowance 
(established  under  paragraph  (4))  plus  the  product  of— 
"(I)  the  number  of  tablets  (or  other  dosage  units) 
dispensed,  and 

(II)  the  per  tablet  or  unit  average  wholesale 
price  for  such  drug  (as  determined  under  subpara- 
graph iO  for  the  period  for  purposes  of  this 
subparagraph); 
except  that  clause  (i)  shall  not  apply  to  covered  outpatient 
drugs  dispensed  before  January  1, 1992. 

"(B)  Payment  umtt  for  multiple  source  drugs  without 
restrictive  prescriptions.- In  the  case  of  a  drug  that  is  a 
multiple  source  drug  but  does  not  have  a  restrictive 
prescription,  the  payment  limit  for  the  drug  under  this 
paragraph  for  a  payment  calculation  period  is  equal  to  the 
amount  of  the  administrative  allowance  (established  under 
paragraph  (4))  plus  the  product  of— 

"(i)  the  number  of  tablets  (or  other  dosage  units) 
dispensed,  and 
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"(ii)  the  unweighted  median  of  the  per  tablet  or  unit 
average  wholesale  prices  (determined  under  subpara- 
graph (C)  for  purposes  of  this  subp€u-agraph)  for  such 
drug  for  the  period. 
*(C)  Determination  of  unit  price.— 

"(i)  In  general.— For  purposes  of  this  paragraph,  the 
Secretary  shall  determine,  with  respect  to  the  dispens- 
ing of  a  covered  outpatient  drug  in  a  payment  calcula- 
tion period  (beginning  on  or  after  January  1,  1990),  the 
per  tablet  or  unit  average  wholesale  price  for  the  drug, 
"(ii)  Basis  pgr  determinations.— 

"(I)  Determination  for  non-multiple-source 
DRUGS.— For  purposes  of  subparagraph  (A),  such 
determination  shall  be  based  on  a  biannual  survey 
conducted  by  the  Secretaiy  of  a  r'^presentative 
sample  of  direct  sellers,  wholesalers,  or  pharmacies 
(as  appropriate)  of  wholesale  (or  comparable  direct) 
prices  (excluding  discounts  to  phcuroacies);  except 
that  if,  because  of  low  volume  of  sales  for  the  drug 
or  other  appropriate  reasons  or  in  the  case  of 
covered  outpatient  drugs  during  1990,  the  Sec- 
retary determines  that  such  a  survey  is  not  appro- 
priate with  respect  to  a  specific  drug,  such 
determination  shall  be  based  on  published  average 
wholesale  (or  compcirable  direct)  prices  for  the 
drug. 

"(ID  Determination  for  multiple-source 
DRUGS.— For  purposes  of  subparagraph  (B),  the  Sec- 
retary may  base  the  determination  under  this 
subparagraph  on  the  published  average  wholesale 
(or  comparable  direct)  prices  for  the  drug  or  on  a 
biannual  survey  conducted  by  the  Secretary  of  a 
representative  sample  of  direct  sellers,  whole- 
salers, or  pharmacists  (as  appropriate)  of  wholesale 
(or  comparable  direct)  prices  (excluding  discounts 
to  pharmacies). 

"(Ill)  Ck)MPLIANCE  WITH  SURVEY  REQUIRED.— If  a 

wholesaler  or  direct  seller  of  a  covered  outpatient 
drug  refuses,  after  being  requested  by  the  Sec- 
retary, to  provide  the  information  required  in  a 
survey  under  this  clause,  or  deliberately  provides 
information  that  is  false,  the  Secretary  may  impose 
a  civil  money  penalty  of  not  to  exceed  $10,000  for 
each  such  refusal  or  provision  of  false  information. 
The  provisions  of  section  11 28 A  (other  than  subsec- 
tions (a)  and  (b))  shall  apply  to  civil  money  pen- 
alties under  the  previous  sentence  in  the  same 
manner  as  such  provisions  apply  to  a  penalty  or 
proceeding  under  section  1128A(a).  Information 
gathered  pursuant  to  the  survey  shall  not  be  dis- 
closed except  as  the  Secretary  determines  to  be 
necessary  to  carry  out  the  purposes  of  this  part, 
"(iii)  Quantity  and  timing. — Such  determination 
shall  be  based  on  the  price  or  prices  for  purchases  in 
reasonable  quantities  and  shall  be  made  for  a  payment 
calculation  period  based  on  prices  for  the  first  day  of 
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the  first  month  of  the  previous  payment  calculation 
period. 

"(iv)  Geographic  basis.— The  Secretary  shall  make 
such  determination,  and  calculate  the  payment  limits 
under  this  paragraph,  on  a  national  basis;  except  that 
the  Secretary  may  make  such  determination,  and  cal- 
culate such  parent  limits,  on  a  regional  basis  to  take 
account  of  limitations  on  the  availability  of  drug  prod- 
ucts and  variations  among  regions  in  the  average' 
wholes£de  prices  for  a  drug  product. 
"(4)  Administrative  allowance  for  purposes  of  payment 

LIMITS. — 

"(A)  In  general.— Except  as  provided  in  subparagraph 
(B),  for  drugs  dispensed  in— 

"(i)  1990  or  1991,  the  administrative  allowance  under 
this  paragraph  is— 

"(1)  $4.50  for  drugs  dispensed  by  a  participating 
pharmaQT,  or 

"(11)  $2.50  for  drugs  dispensed  by  another  phar- 
macy; or 

"(ii)  a  subsequent  year,  the  administrative  allowance 
under  this  paragraph  is  the  administrative  allowance 
under  this  paragraph  for  the  preceding  year  increased 
by  the  percentage  increase  (if  any)  in  the  implicit  pi  ice 
deflator  for  gross  national  product  (as  published  by  the 
Department  of  Commerce  in  its  'Survey  of  CHirrent 
Business')  over  the  12-month  period  ending  with 
August  of  such  preceding  year. 
Any  allowance  determined  under  the  clause  (ii)  which  is  not 
a  multiple  of  1  cent  shall  be  rounded  to  the  nearest  mul- 
tiple of  1  cent. 

"(B)  Adjustment  in  allowance  for  mail  service  phar- 
macies.—The  Secretary  may,  by  regulation  and  after  con- 
»iltation  with  pharmacists,  elderly  groups,  and  private 
insurers,  reduce  the  administrative  allowances  established 
under  subparagraph  (A)  for  any  drug  dispensed  by  a  mail 
service  pharmacy  (as  defined  by  the  Secretary)  based  on 
differences  between  such  pharmacies  and  other  pharmacies 
with  respect  to  operating  costs  and  other  economies. 
"(5)  Assuring  appropriate  prescribing  and  dispensing  prac- 
tices.— 

Health  care  "(A)  In  GENERAL.— The  Secretary  shall  establish  a  pro- 

professionals,  gram  to  identify  (and  to  educate  physicians  and  phar- 

macists concerning)— 

"(i)  instances  or  patterns  of  unnecessary  or  inappro- 
priate prescribing  or  dispensing  practices  for  covered 
outpatient  drugs, 

"(ii)  instances  or  patterns  of  substandard  care  with 
respect  to  such  drugs,  and 

(iii)  potential  adverse  reactions. 
"(B)  Standards.— In  carrying  out  the  program  under 
subparagraph  (A),  the  Secretary  shall  establish  for  each 
covered  outpatient  drug  standards  for  the  prescribing  of  the 
Safety.  drug  which  are  based  on  accepted  medical  practice.  In 

esttA>lishing  such  standards,  the  Secretary  shall  incorporate 
standards  from  such  current  authoritative  compendia  as 
the  Secretary  may  select;  except  that  the  Secretary  may 
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modify  such  a  standard  by  r^ulation  on  the  basis  of  sci- 
entific and  medical  information  that  such  standard  is  not 
consistent  with  the  safe  and  effective  use  of  the  drug. 

"(C)  Prohibition  of  formulary.— Nothing  in  this  title 
(including  paragraph  (8)),  other  than  sections  1861(tX4XA) 
and  1862(c),  shall  be  construed  as  authorizing  the  Secretary 
to  exclude  from  coverage  or  to  denv  payment— 

"(i)  for  any  specific  covered  outpatient  drug,  or  spe- 
cific class  of  covered  outpatient  drug,  or 

"(ii)  for  any  specific  use  of  such  a  drug  for  a  specific  Safety, 
indication  unless  such  exclusion  is  pursuant  to  section 
1862(aXl)  based  on  a  finding  by  the  Secretary  that  such 
use  is  not  safe  or  is  not  effective. 
"(6)  Treatment  of  certain  prepaid  organizations.— 

"(A)  General  rule  counting  prepaid  plan  expenses 

TOWARDS  THE  CATASTROPHIC  DRUG  DEDUCTIBLE.— Except  aS 

provided  in  subparagraph  (B),  expenses  incurred  by  (or  on 
behalf  of)  a  medicare  oeneHciary  for  covered  outpatient 
drugs  shall  be  counted  (consistent  with  subparagraph  (O) 
toward  the  catastrophic  drug  deductible  established  under 
paragraph  (1)  whether  or  not,  at  the  time  the  expenses  were 
mcurrea,  the  beneficiary  was  enrolled  in  a  plan  under 
section  1833(aXlXA)  or  under  section  1876. 

"(B)  Treatment  of  drug  buy-out  plan  expenses.— In  the 
case  of  a  medicare  beneficiary  enrolled  in  a  month  in  a  drug 
buy-out  plan  (as  defined  in  subparagraph  (D)) — 

"(i)  expenses  incurred  by  the  beneficiary  for  covered 
outpatient  drugs  reimbursed  under  the  plan  shall  not 
be  counted  towards  the  catastrophic  drug  deductible, 
but 

"(ii)  if  the  individual  disenrolls  from  the  plan  during 
the  year,  the  beneficiary  is  deemed  to  have  incurred, 
for  each  month  of  such  enrollment,  expenses  for  cov- 
ered outpatient  drugs  in  an  amount  equal  to  the 
actuarial  value  (with  respect  to  such  month)  of  the 
deductible  for  covered  outpatient  drugs  (as  computed 
by  the  Secretary  for  purposes  of  section  1876(eXl))  ap- 

glicable  on  the  average  to  individuals  in  the  United 
tates. 

"(C)  Treatment  of  expenses  for  covered  outpatient 

DRUGS  INCURRED  WHILE  ENROLLED  IN  A  PREPAID  PLAN  OTHER 

THAN  A  DRUG  BUY-OUT  PLAN.— The  Secretary  may  not  enter 
into  a  contract  with  an  organization  under  section  1876,  or 
provide  for  payment  under  section  1833(aXlXA)  with  re- 
spect to  an  organization  which  provides  reimbursement  for 
covered  outpatient  drugs,  with  respect  to  a  plan  that  is  not 
a  drug  buy-out  plan,  unless  the  organization  provides  assur- 
ances, satisfactory  to  the  Secretary,  that— 

"(i)  the  organization  will  maintain  and  make  avail- 
able, for  its  enrollees  and  in  coordination  with  the 
appropriate  carriers  under  this  part,  an  accounting  of 
expenses  incurred  by  (or  on  behalf  of)  enrollees  under 
the  plan  for  covered  outpatient  drugs;  and 

"(ii)  the  organization  will  take  into  account,  in  anv 
deductibles  established  under  the  plan  in  a  year  with 
respect  to  covered  outpatient  drues  under  this  part,  the 
amounts  of  expenses  for  coverea  outpatient  drugs  in- 
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curred  in  the  year  by  (or  on  behalf  of)  the  beneficiary 
and  otherwise  counted  towards  the  catastrophic  drug 
deductible  in  the  year. 
"(D)  Drug  buy-out  plan  defined.— In  this  paragraph, 
the  term  'drug  buy-out  plan'  means  a  plan  under  section 
1833(aXlXA)  or  offered  by  an  organization  under  section 
1876  and  with  respect  to  which— 

"(i)  the  amount  of  any  deductible  under  the  plan  with 
respect  to  covered  outpatient  drugs  under  this  title, 
is  less  than  50  percent  of— 

"(ii)  the  catastrophic  drug  deductible  specified  in 
paragraph  (IXC). 
"(E)  Medicare  beneficiary  defined.— In  this  subsection, 
the  term  'medicare  beneficiary'  means,  with  respect  to  a 
month,  an  individual  covered  for  benefits  under  this  part 
for  the  month. 

"(F)  Treatment  of  plan  charges  — In  the  case  of  cov- 
ered outpatient  drugs  furnished  by  an  eligible  organization 
under  section  1876(b)  or  an  organization  descril^  in  sec- 
tion 1833(aXlXA)  which  does  not  impose  charges  on  covered 
outpatient  drugs  dispensed  to  its  members,  for  purposes  of 
this  subsection  the  actual  charges  of  the  organization  shall 
be  the  organization's  standard  charges  to  members,  and 
other  individuals,  not  entitled  to  benefits  with  respect  to 
such  drugs. 
"(7)  Physician  guide.— 

"(A)  In  general.— The  Secretary  shall  develop,  and 
update  annually,  an  information  guide  for  physicians 
concerning  the  comparative  average  wholesale  prices  of  at 
least  500  of  the  most  commonly  prescribed  covered  out- 
patient drugs.  Such  guide  shall,  to  the  extent  practicable, 
group  covered  outpatient  drugs  (including  multiple  source 
drugs)  in  a  manner  useful  to  physicians  by  therapeutic 
category  or  with  respect  to  the  conditions  for  which  they 
are  prescribed.  Such  guide  shall  specify  the  average  whole- 
sale prices  on  the  basis  of  the  amount  of  the  drug  required 
for  a  typical  daily  therapeutic  regimen. 

"(B)  Maiung  guide. — The  Secretary  shall  provide  for 
mailing,  in  January  of  each  year  0>eginning  with  1991),  a 
copy  of  the  guide  developed  and  updated  under  subpara- 
graph (A)— 

"(i)  to  each  hospital  with  an  agreement  in  effect 
under  section  1866, 

"(ii)  to  each  physician  (as  defined  in  section  1861(rXl)) 
who  routinely  provides  services  under  this  part,  and 
"(iii)  to  Social  Security  offices,  senior  citizen  centers, 
and  other  appropriate  places. 
"(8)  Reports  on  outlays  and  receipts;  special  cost  con- 
trols.— 

"(A)  Compilation  of  information.— The  Secretary  shall 
compile  information  on — 

"(i)  manufacturers'  prices  for  covei«d  outpatient 
drugs,  and  on  charges  of  pharmacists  for  covered  out- 
patient drugs,  and 

"(ii)  the  use  of  covered  outpatient  drugs  by  individ- 
uals entitled  to  benefits  under  this  part. 
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The  information  compiled  under  clause  (i)  shall  include  a 
comparison  of  the  increases  in  prices  and  charges  for  cov- 
ered outpatient  drugs  during  each  6  month  period  (begin- 
ning with  January  1987)  with  the  semiannual  average  in- 
crease in  such  prices  and  charges  during  the  6  years  begin- 
ning with  1981. 

"OB)  Reports.— The  Secretary  shall  submit  to  the 
Committees  on  Ways  and  Means  and  Energy  and  Com- 
merce of  the  House  of  Representatives  and  the  Committee 
on  Finance  of  the  Senate  a  report,  in  May  and  November  of 
1989  and  1990  and  in  May  of  e€u;h  succeeding  year,  provid- 
ing the  information  compiled  under  subparagraph  (A).  For 
each  such  report  submitted  after  1991,  the  report  shall 
include  an  explanation  of  the  extent  to  which  the  increases 
in  outlays  for  covered  outpatient  drugs  under  this  part  are 
due  to  the  factors  described  in  subparagraphs  (AXi)  and 
(AXii). 

"(C)  Monthly  reports  on  outlays  and  receipts.— 
Within  30  days  after  the  end  of  each  month  (beginning  with 
October  1991  and  ending  with  April  1993),  the  Secretary 
shall  report  to  Congress  on  the  outlays  and  receipts  of  the 
Federal  Catastrophic  Drug  Insurance  Trust  Fund  (in  this 
paragraph  referred  to  as  the  Trust  Fund')  in  the  month. 
"(D)  Budgetary  information.— 

"(i)  In  general.— In  each  report  submitted  under 
subparagraph  (B)  after  1991,  the  Secretary  shall  in- 
clude information  on— 

"(I)  the  projected  budgetary  status  of  the  Trust 
Fund  for  the  succeeding  year, 

"(11)  the  projected  increases  in  manufacturers' 
prices  for  covered  outpatient  drugs  and  in  charges 
of  pharmacists  for  covered  outpatient  drugs, 

(HI)  the  projected  level  of  utilization  of  covered 
outpatient  drugs  by  medicare  beneficiaries,  and 
"(TV)  the  projected  administrative  costs  relating 
to  covered  outpatient  drugs, 
"(ii)  Determination  and  pubucation  of  any  outlay 
CONTROLS  FOR  1993  AND  1994.— For  cach  such  report  in 
1992  and  1993,  the  Secretary— 

"(I)  shall  determine  in  the  report  whether  the 
anticipated  outlays  and  receipts  of  the  Trust  Fund 
for  the  succeeding  ye€u-  will  provide  for  at  least 
the  minimum  contingency  margin  specified  in 
subparagraph  (F)  for  that  succeeding  year,  and 

"(II)  if  not,  shall  include  in  the  report  (and  shall  Federal 
publish  in  the  Federal  Register  by  May  1  of  the  ^^^^f: 
year  a  proposed  regulation  to  carry  out)  changes  in  K^llji^tions. 
the  provisions  of  this  part  (consistent  with  subpara- 
graph (E))  in  order  to  reduce  outlliys  from  the 
Trust  Fund  in  that  succeeding  year  sufficiently  to 
provide  for  the  minimum  contingency  margin 
specified  in  subparagraph  (F). 
Any  changes  described  in  subclause  (11)  in  such  report 
shall  reflect  appropriately  each  of  the  anticipated 
causes  of  increased  or  unanticipated  outlays  for  cov- 
ered outpatient  drugs. 
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"(iii)  ErracnvKNKSS  of  rbgulatort  changes.— If 
proposed  regulations  are  published  under  clause  (iiXII) 
in  1992  or  1993,  during  the  last  3  da^  of  September  of 
such  year,  the  Secretary  shall  publish  in  the  Federal 
Register  a  final  regulation  to  implement  the  changes 
described  in  such  clause.  Notwithstanding  any  other 
provision  of  this  part,  but  subject  to  subparagraph  (E) 
and  unless  otherwise  provided  by  law,  such  changes 
shall  become  effective  on  January  1  of  the  succeeding 
year  and  shall  apply  only  during  that  succeeding  year. 
Such  final  regulation  may  not  revise  the  proposed  regu- 
lation in  a  manner  that  would  result  in  a  greater 
reduction  in  outlays  than  would  have  been  the  case 
under  the  proposed  regulation. 
*'(E)  LnoTATiON  ON  GHANGBB.— In  making  regulatory 
changes  under  subparagraph  (D),  the  Secretary  may  not— 

''(i)  provide  for  a  formulary  (in  violation  of  paragraph 
(5XC)); 

''(ii)  change  the  methodologv  for  determining 
whether  for  a  year  an  individual  has  met  the  cata- 
strophic drug  deductible  established  under  paragraph 
(lXA);or 

"(iii)  increase  the  coinsurance  percent  under  para- 
graph i2XO  for  a  year  above  the  coinsurance  percent  in 
effect  during  the  previous  year. 
Clause  (ii)  shaU  not  be  construed  as  prohibiting  the  Sec- 
retary from  increasing  the  amount  of  the  catastrophic  drug 
deductible  under  paragraph  (IXA). 

"(F)  Minimum  gontingency  margin  defined. — In  this 
paragraph,  the  term  'minimum  contingency  margin' 

"(i)  for  1993, 50  percent,  and 
"(ii)  for  1994, 25  percent 
Such  margin  shall  be  determined  as  of  the  close  of  each 
calendar  year  and  shall  be  determined  based  on  the  total 
outlays  from  the  Trust  Fund  during  the  year. 
'(9)  Definitions.— In  this  subsection: 

"(A)  MULTIPLB  SOURCE  DRUG.— 

"(i)  In  general. — The  term  'multiple  source  drug* 
means,  with  respect  to  a  payment  calculation  period,  a 
covered  outpatient  drug  for  which  there  are  2  or  more 
drug  products  which — 

"(I)  are  rated  as  therapeutically  equivalent 
(under  the  Food  and  Drug  Administration's  most 
recent  publication  of  'Approved  Drug  Products 
with  Therapeutic  Equivalence  Evaluations'), 

"(n)  except  as  provided  in  clause  (ii),  are 
pharmaceutically  equivalent  and  bioequivalent,  as 
defined  in  clause  (iii)  and  as  determined  by  the 
Food  and  Drug  Administration,  and 
"(HI)  are  sold  or  marketed  during  the  period, 
"(ii)  Exception.— Subclause  (II)  of  clause  (i)  shall  not 
apply  if  the  Food  and  Drug  Administration  changes  by 
r^uiation  (after  an  opportunity  for  public  comment  of 
90  days)  the  requirement  that,  for  purposes  of  the 
publication  described  in  clause  (i)(D,  in  order  for  drug 
products  to  be  rated  as  therapeutically  equivalent. 
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they    must    be    pharmaceutically    equivalent  and 
bioequivalent,  as  defined  in  clause  (iii). 

"(iii)  Definitions.— For  purposes  of  this  subpara- 
graph: 

"(I)  Pharmaceutically  equivalent.— Drug 
products  are  pharmaceutically  equivalent  if  the 
products  contain  identical  amounts  of  the  same 
active  drug  ingredient  in  the  same  dosage  form  and 
meet  compendial  or  other  applicable  standards  of 
strength,  quality,  purity,  and  identity. 

"(II)  Bioequivalent.— Drugs  are  bioequivalent  if 
they  do  not  present  a  known  or  potential 
bioequivalence  problem  or,  if  they  do  present  such 
a  problem,  are  shown  to  meet  an  appropriate 
standard  of  bioequivalence. 

"(in)  Solo  or  marketed.— A  drug  is  considered 
to  be  sold  or  marketed  during  a  period  if  it  is  listed 
in  the  publications  referr^  to  in  clause  (iXD, 
unless  the  Secretary  determines  that  such  sale  or 
marketing  is  not  actually  taking  place. 
"(B)  Restrictive  prescription. — A  drug  has  a  'restrictive 
prescription'  only  if— 

(i)  in  the  case  of  a  written  prescription,  the  prescrip- 
tion for  the  drug  indicates,  in  the  handwriting  of  the 
physician  or  other  person  prescribing  the  drug  and 
with  an  appropriate  phrase  (such  as  lirand  medically 
necessary')  recognized  by  the  Secretary,  that  the 
particular  drug  must  be  dispensed,  or 

"(ii)  in  the  case  of  a  prescription  issued  by  tele- 
phone— 

"(I)  the  physician  or  other  person  prescribing  the 
drug  (through  use  of  such  an  appropriate  phrase) 
states  that  the  particular  drug  must  be  dispensed, 
and 

"(11)  the  physician  or  other  person  submits  to  the 
pharmacy  involved,  within  30  days  after  the  date 
of  the  telephone  prescription,  a  written  confirma- 
tion which  is  in  the  handwriting  of  the  physician 
or  other  person  prescribing  the  drug  and  which 
indicates  with  such  appropriate  phrase  that  the 
particular  drug  was  required  to  have  been  dis- 
pensed. 

"(C)  Payment  calculation  period.- The  term  'payment 
calculation  period'  means  the  6-month  period  beginning 
with  January  of  each  year  and  the  &-month  period  ban- 
ning with  July  of  each  year. 

"(D)  Outlays;  receipts.— The  terms  'outlays'  and 
'receipts'  mean,  with  respect  to  a  year  or  other  period,  gross 
outlays  and  receipts,  as  such  terms  are  employed  in  the 
'Monthly  Treasury  Statement  of  Receipts  and  Outlays  of 
the  United  States  Government  (MTS)',  as  published  by  the 
Department  of  the  Treasury,  for  months  in  such  year  or 
other  period.". 

(c)  Participating  Pharmacies;  Civil  Money  Penalties.— 

(1)  Participating  PHARBfACiES.— Section  1842  (42  U.S.C. 
1395t)  is  amended—  42  use  I395u. 
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(A)  in  subsection  OiXD,  by  inserting  before  the  period  at 
the  end  of  the  second  sentence  the  following:  except  that, 
with  respect  to  a  supplier  of  covered  outpatient  drugs,  the 
term  'participating  supplier'  means  a  participating  phar- 
macy (as  defined  Jin  subsection  (oXD)"; 

(B)  in  subsection  OiX4),  is  amended  by  adding  at  the  end 
the  following:  '"In  publishing  directories  under  this  para- 
graph, the  Secretaiy  shall  provide  for  separate  directories 
(wherever  appropriate)  for  participating  pharmacies.";  and 

(C)  by  adding  at  the  end  the  following  new  subsection: 
"(oXD  For  purposes  of  this  section,  the  term  'participating  phar- 

macv*  means,  with  respect  to  covered  outpatient  drugs  dispensed  on 
or  after  January  1, 1991,  an  entity  which  is  authorized  under  a  State 
law  to  dispense  covered  outpatient  drugs  and  which  has  entered  into 
an  agreement  with  the  Secretary,  providing  at  least  the  following: 
"(A)  The  entity  agrees  to  accept  payment  under  this  part  on 
an  assignment-related  basis  for  aU  covered  outpatient  drugs 
dispensed  to  an  individual  entitled  to  benefits  under  this  part 
(in  this  subsection  referred  to  as  a  'medicare  beneficiary')  during 
a  year  after — 

"(i)  the  Secretary  has  notified  the  entity,  through  the 
electronic  system  described  in  subparagraph  (DXi),  or 

"(ii)  in  the  absence  of  such  a  system,  the  entity  is  other- 
wise notified  that  the  Secretary  has  determined, 
that  the  individual  has  met  the  catastrophic  drug  deductible 
with  respect  to  such  drugs  imder  section  1834(cXl)  for  the  year. 
"(B)  The  entity  agrees— 

"(i)  not  to  refuse  to  dispense  covered  outpatient  drugs 
stocked  by  the  entity  to  any  medicare  beneficiary,  and 

"(ii)  not  to  charge  medicare  beneficiaries  (regardless  of 
whether  or  not  the  beneficiaries  are  enrolled  under  a  pre- 
paid health  plan  or  with  eligible  organization  under  section 
1876)  more  for  such  drugs  than  the  amount  it  charges  to  the 
genera]  public  (as  determined  by  the  Secretary  in  regula- 
tions). 

"(C)  The  entity  agrees  to  keep  patient  records  (including 
records  on  expenses)  for  all  covered  outpatient  drugs  dispensed 
to  all  medicare  beneficiaries. 

"(D)  The  entity  agrees  to  submit  information  (in  a  manner 
specified  bv  the  Secretary  to  be  necessary  to  administer  this 
title)  on  all  purchases  of  covered  outpatient  drugs  dispensed  to 
medicare  beneficiaries. 
"(E)  The  entity  agrees— 

"(i)  to  offer  to  counsel,  or  to  offer  to  provide  information 
(consistent  with  State  law  respecting  the  provision  of  such 
information)  to,  each  medicare  beneficiary  on  the  appro- 
priate use  of  a  drug  to  be  dispensed  and  whether  there  are 
potential  interactions  between  the  drug  and  other  drugs 
di^)ensed  to  the  beneficiary;  and 

'  (ii)  to  advise  the  beneficiary  on  the  availability  (consist- 
ent with  State  laws  respecting  substitution  of  drugs)  of 
therapeutically  equivalent  covered  outpatient  drugs. 
"(F)  The  entity  agrees  to  provide  the  information  requested  by 
the  Secretary  in  surveys  under  section  1834(cX3XCXii)- 
Nothing  in  this  paragraph  shall  be  construed  as  requiring  a  phar- 
macy operated  by  an  eligible  oi:ganization  (described  in  section 
1876(b))  or  an  organization  described  in  section  1833(aXlXA)  for  the 
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exclusive  benefit  of  its  members  to  dispense  covered  outpatient 
drugs  to  individuals  who  are  not  members  of  the  organization. 
"(2)  The  Secretary  shall  provide  to  each  participating  pharmacy— 
"(A)  a  distinctive  emblem  (suitable  for  display  to  the  public) 
indicating  that  the  pharmacy  is  a  participating  pharmacy,  and 
"(B)  upon  request,  such  electronic  equipment  and  technical 
assistance  (other  than  the  costs  of  obtaining,  maintaining,  or 
expanding  telephone  service)  as  the  Secretary  determines  may 
be  necessary  for  the  pharmacy  to  submit  claims  using  the 
electronic  system  established  under  paragraph  (4). 
"(3)  The  Secretary  shall  provide  for  periodic  audits  of  participat- 
ing pharmacies  to  assure — 

"(A)  compliance  with  the  requirements  for  participation 
under  this  title,  and 

"(B)  the  accuracy  of  information  submitted  by  the  pharmacies 
under  this  title. 

"(4)  The  Secretary  shall  establish,  by  not  later  than  January  1, 
1991,  a  point-of-sale  electronic  system  for  use  by  carriers  and  partici- 
pating pharmacies  in  the  submission  of  information  respecting  cov- 
ered outpatient  drugs  dispensed  to  medicare  beneficiaries  under  this 
part. 

"(5)  Notwithstanding  subsection  (bX3XB),  payment  for  covered 
outpatient  drugs  may  be  made  on  the  basis  of  an  assignment 
described  in  clause  (ii)  of  that  subsection  only  to  a  participating 
pharmacy.". 

(2)  Civil  money  penalties  for  violation  of  participation 
agreement,  for  excessive  charges  for  nonparticipating 
pharmacies  and  for  failure  to  provide  survey  informa- 
TION.—Section  1128A(a)  (42  U.S.C.  1320a-7a(a))  is  amended— 

(A)  by  striking  "or"  at  the  end  of  paragraph  (1), 

(B)  in  paragraph  (2XC),  by  inserting  "or  to  be  a  participat- 
ing pharmacy  under  section  1842(o)"  after  "1842(hXl)", 

(C)  by  striking  ",  or"  at  the  end  of  paragraph  (2)  and 
inserting  a  semicolon, 

(D)  by  adding  "or"  at  the  end  of  paragraph  (3),  and 

(E)  by  inserting  after  paragraph  (3)  the  following  new 
paragraph: 

"(4)  in  the  case  of  a  participating  or  nonparticipating  phar- 
macy (as  defined  for  purposes  of  part  B  of  title  XVIII) — 

"(A)  presents  or  causes  to  be  presented  to  any  person  a 
request  for  payment  for  covered  outpatient  drugs  dispensed 
to  an  individual  entitled  to  benefits  under  part  B  of  title 
XVIII  and  for  which  the  amount  charged  by  the  pharmacy 
is  greater  than  the  amount  the  pharmacy  charges  the 
general  public  (as  determined  by  the  Secretary  in  regula- 
tions), or 

"(B)  fails  to  provide  the  information  requested  by  the 
Secretary  in  a  survey  under  section  1834(cX3)<CXii);". 
(d)  Limitation  on  Length  of  Prescription.— Section  1862(c)  (42 
U.S.C.  1395y(c))  is  amended— 

(1)  by  redesignating  subparagraphs  (A)  through  (D)  of  para- 
graph (1)  as  clauses  (i)  through  (iv),  respectively; 

(2)  in  paragraph  (2XA),  by  striking  "paragraph  (1)"  and  insert- 
ing "subpEU-agraph  (A)"; 

(3)  by  redesignating  subparagraphs  (A)  and  (B)  of  paragraph 
(2)  as  clauses  (i)  and  (ii),  respectively; 
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(4)  bv  redesignatiiig  paragraphs  (1)  and  (2)  as  subparagraphs 
(A)  and  (B),  respectively; 

(5)  by  inserting  "(1)"  after  "(c)";  and 

(6)  by  adding  at  the  end  the  following  new  paragraph: 

"(2)  No  payment  may  be  made  under  part  B  for  any  expense 
incurred  for  a  covered  outpatient  drug  if  the  drug  is  dispensed  in  a 
quantity  exceeding  a  supply  of  30  days  or  such  longer  period  of  time 
(not  to  exceed  90  days,  except  in  exceptional  circumstances)  as  the 
Secretary  may  authorize.". 

(e)  Use  of  Cabboers,  Fiscal  Intermkdiabibs,  and  Other  ENnriES 
IN  Administration. — 

(1)  Authorizing  use  op  other  entitibs  in  electronic  claims 
SYSTEM.— Section  1842(f)  (42  U.S.C.  1395u(f))  is  amended— 

(A)  by  striking  "and"  at  the  end  of  paragraph  (1), 

(B)  by  striking  the  period  at  the  end  of  paragraph  (2)  and 
inserting  ";  and and 

(Q  by  adding  at  the  end  the  following  new  paragraph: 
"(3)  with  respect  to  implementation  and  operation  (and  re- 
lated functions)  of  the  electronic  system  ^tablished  under 
subsection  (oX4),  a  voluntary  association,  corporation,  partner- 
ship, or  other  nongovernmental  organization,  which  the  Sec- 
retary determines  to  be  qualified  to  conduct  such  activities.". 

(2)  Additional  functions  of  carriers.— Section  18420i}X3)  (42 
U.S.C.  1395u(bX3)),  as  amended  by  section  201(c)  of  this  Act,  is 
amended — 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (H),  and 
by  inserting  after  subparagraph  (1)  the  following  new 

"(J)  i/lt^^es  determinations  or  pajrments  with  respect  to 
covered  outpatient  drugs,  will— 

"(i)  receive  information  transmitted  under  the  electronic 
system  established  under  subsection  (oX4),  and 

"(ii)  respond  to  requests  by  participating  pharmacies  (and 
individuals  entitled  to  benefits  under  this  part)  as  to 
whether  or  not  such  an  individual  has  met  the  catastrophic 
drug  deductible  established  under  section  1834(cXlXA)  for  a 
year;  and 

Contracts.  "(K)  Will  enter  into  such  contracts  with  organizations  de- 

scribed in  subsection  (fX3)  as  the  Secretary  determines  may  be 
necessary  to  implement  and  operate  (and  for  related  functions 
with  respect  to)  the  electronic  system  established  under  subsec- 
tion (oX4)  for  covered  outpatient  drugs  under  this  part;". 

(3)  Special  contract  provisions  for  electronic  claims 

SYSTEM. — 

(A)  Payment  oK  other  than  a  ,  cost  basis.— Section 
1842(cXlXA)  (42  U.S.C.  1395u(cXlXA))  is  amended— 

(i)  by  inserting  "(i)"  after  "(cXlXA)". 

(ii)  m  the  first  sentence,  by  inserting  ",  except  as 
provided  in  clause  (ii),"  after  "under  this  part,  and", 
and 

(iii)  by  adding  at  the  end  the  following  new  clause: 
"(iD  To  the  extent  that  a  contract  under  this  section  provides  for 

implementation  and  operation  (and  related  functions)  of  the  elec- 
tronic system  established  under  subsection  (oX4)  for  covered  out- 
patient drugs,  the  Secretary  may  provide  for  payment  for  such 
activities  based  on  an^  method  of  payment  determined  by  the 
Secretary  to  be  appropriate.". 
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(B)  Appucation  of  different  performance  stand- 
ards.—The  Secretary  of  Health  and  Human  Services, 
before  entering  into  contracts  under  section  1842  of  the 
Social  Security  Act  with  respect  to  the  implementation  and 
operation  (and  related  functions)  of  the  electronic  system 
for  covered  outpatient  drugs,  shall  establish  standards  with 
respect  to  performance  with  respect  to  such  activities.  The 
provisions  of  section  1153(eX2),  and  paragraphs  (1)  and  (2)  of 
section  1153(h),  of  such  Act  shall  apply  to  such  activities  in 
the  same  manner  as  they  apply  to  contracts  with  peer 
review  organizations,  instead  of  the  requirements  of  the 
last  2  sentences  of  section  1842(bX2)  of  such  Act. 

(C)  Use  of  regional  carriers.— Section  1842(bX2)  is 
amended  by  adding  at  the  end  the  following  new  sentence: 
"With  respect  to  activities  relating  to  implementation  and 
operation  (and  related  functions)  of  the  electronic  system 
established  under  subsection  (oX4),  the  Secretary  may  enter 
into  contracts  with  carriers  under  this  section  to  perform 
such  activities  on  a  regional  basis.". 

(4)  Adjustment  of  carrier  obugations.— 

(A)  No  toll-free  telephone  number  required  of  um- 
ited  carriers.— Section  1842(hX2)  (42  U.S.C.  1395u(hX2))  is 
amended  by  inserting  "(other  than  a  carrier  described  in 
subsection  (fK3))"  after  "Each  carrier". 

(B)  Delay  in  appucation  of  coordinated  benefits  with 
MEDiGAP.— The  provisions  of  subparagraph  (B)  of  section 
1842(hX3)  of  the  Social  Security  Act  shall  not  apply  to 
covered  outpatient  drugs  (other  than  drugs  described  in 
section  1861(sX2XJ)  of  such  Act  as  of  the  date  of  the  enact- 
ment of  this  Act)  dispensed  before  Januaiy  1, 1993. 

(5)  Batch  prompt  processing  of  claims.— Section  1842(c)  (42 
U.S.C.  1395u(c))  is  amended— 

(A)  in  paragraphs  (2XA)  and  (3XA),  by  striking  "Each" 
and  inserting  "Except  as  provided  in  paragraph  (3),  each"; 

(B)  by  adding  at  the  end  the  following  new  paragraph: 
"(4XA)  Each  contract  under  this  section  which  provides  for  the 

disbursement  of  funds,  as  described  in  subsection  (aXlXB),  with 
respect  to  claims  for  payment  for  covered  outpatient  drugs  shall 
provide  for  a  payment  cycle  under  which  each  carrier  will,  on  a 
monthly  basis,  make  a  payment  with  respect  to  all  claims  which 
were  received  and  approved  for  payment  in  the  period  since  the 
most  recent  date  on  which  such  a  payment  was  made  with  respect  to 
the  participating  pharmacy  or  individual  submitting  the  claim. 

"(B)  If  payment  is  not  issued,  mailed,  or  otherwise  transmitted 
within  5  days  of  when  such  a  payment  is  required  to  be  made  under 
subparagraph  (A),  interest  shall  be  paid  at  the  rate  used  for  pur- 
poses of  section  3902(a)  of  title  31,  United  States  Code  (relating  to 
mterest  penalties  for  failure  to  make  prompt  payments)  for  the 
period  beginning  on  the  day  after  such  5-day  period  and  ending  on 
the  date  on  which  payment  is  made.", 
(f)  Modification  of  HMO/CMP  Contracts.— 

(1)  Separate  actuarial  determination  for  covered  out- 
patient drug  benefit.— Section  1876(eXl)  (42  U.S.C. 
1395mm(eXl))  is  amended  by  adding  at  the  end  thereof  the 
following  new  sentence:  "The  preceding  sentence  shall  be  ap- 
plied separately  with  respect  to  covered  outpatient  drugs. 
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(2)  Additional  optional  benefits.— Section  1876(gX3XA)  (42 
U.S.C.  1395miiiteX3XA))  is  amended  by  striking  *^te"  and 
inserting  "rates' . 

(g)  Requiring  Submission  of  Diagnostic  Information.— Section 
1842  (42  U.S.C.  1395u),  as  amended  by  subsection  (cXlXO,  is 
amended  by  adding  at  the  end  the  following  new  subsection: 

"(pXD  Each  request  for  pajmient,  or  bill  submitted,  for  an  item  or 
service  furnished  by  a  physician  for  which  payment  may  be  made 
under  this  part  shall  include  the  appropriate  diagnosis  code  (or 
codes)  as  established  by  the  Secretary  for  such  item  or  service. 

''(2)  In  the  case  of  a  request  for  payment  for  an  item  or  service 
furnished  by  a  physician  on  an  assignment-related  basis  which  does 
not  include  the  code  (or  codes)  required  under  paragraph  (1),  pay- 
ment may  be  denied  under  this  part. 

"(3)  In  the  case  of  a  request  for  payment  for  an  item  or  service 
furnished  bv  a  physician  not  submitted  on  an  assignment-related 
basis  and  which  does  not  include  the  code  (or  codes)  required  under 
paragraph  (1) — 

"(A)  if  the  physician  knowingly  and  willfullv  fails  to  provide 
the  code  (or  codes)  promptly  upon  request  of  the  Secretsuy  or  a 
carrier,  the  physician  mav  be  subject  to  a  dvil  money  penalty  in 
an  amount  not  to  exceed  $2,000,  and 

**(B)  if  the  physician  knowingly,  willfully,  and  in  repeated 
cases  fails,  after  being  notified  by  the  Secretary  of  the  obliga- 
tions and  requirements  of  this  subsection,  to  include  the  code  (or 
codes)  required  under  paragraph  (1),  the  physician  may  be 
subject  to  the  sanction  described  in  section  1842(jX2XA). 
The  provisions  of  section  1128A  (other  than  subsections  (a)  and  (b)) 
shall  apply  to  civil  money  penalties  under  subparagraph  (A)  in  the 
same  manner  as  they  apply  to  a  penalty  or  proceeding  under  section 
1128A(a).". 

(h)  C)onforming  Amendments. — 

(1)  The  first  sentence  of  section  1866(aX2XA)  (42  U.S.C. 
1395cc(aX2XA))  is  amended— 

(A)  by  inserting  "1834(c),"  after  "18330i)),",  and 
(6)  by  inserting  "and  in  the  case  of  covered  outpatient 
drugs,  applicable  coinsurance  percent  (specified  in  section 
1834(cX2XC))  of  the  lesser  of  the  actual  charges  for  the  drugs 
or  the  payment  limit  (established  under  section  1834(cX3))" 
after  "established  by  the  Secretary". 

(2)  Section  1903(iX5)  (42  U.S.C.  1396b(iX5))  is  amended  by 
striking  "section  1862(c)"  and  inserting  "section  1862(cXiy'. 

(i)  Reports  on  Medicare  Beneficiary  Drug  Expenses. — 

(1)  HHS.— The  Secretary  of  Health  and  Human  Services,  by 
not  later  than  April  1, 1989— 

(A)  using  data  from  the  1987  National  Medical  Expendi- 
tures Survey  (conducted  by  the  National  Center  for  Health 
Services  Research  and  Health  Care  Technology  Assess- 
ment), shall  report  to  Congress  on  expenses  incurred  by 
medicare  benenciaries  for  outpatient  prescription  drugs, 
and 

(B)  shall  provide  the  Director  of  the  Congressional  Budget 
Office  with  such  data  from  that  Survey  as  the  Director 
may  request  to  make  the  estimates  required  under  para- 
graph (2). 

(2)  Reestimation  of  costs.— The  Director  of  the  Congres- 
sional Budget  Office  shall  transmit  to  the  Congress,  not  later 
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than  June  1, 1989,  or,  if  later,  60  days  after  the  date  of  providing 
data  requested  under  paragraph  (IXB),  the  Director's  estimate 
of  the  outlays  which  will  be  made  (in  each  of  fiscal  years  1990, 
1991,  1992,  and  1993)  under  the  medicare  program  for  covered 
outpatient  drugs  (under  the  amendments  made  by  this  section), 
(j)  Prescription  Drug  Payment  Review  Commission.— Part  B  is 
amended  by  adding  at  the  end  the  following  new  section: 


prescription  drug  payment  review  commission 

"Sec.  1847.  (aXD  The  Director  of  the  Congressional  Office  of  42  use  i395w-3. 
Technology  Assessment  (in  this  section  referred  to  as  the  'Director' 
and  the  'Oiffice',  respectively)  shall  provide  for  the  appointment  of  a 
Prescription  Drug  Payment  Review  Commission  (in  this  section 
referred  to  as  the  'Commission'),  to  be  composed  of  individuals  with 
expertise  in  the  provision  and  financing  of  covered  outpatient  drugs 
appointed  by  the  Director  (without  r^ard  to  the  provisions  of  title  5, 
United  States  Code,  governing  appointments  in  the  competitive 
service). 

"(2)  The  Commission  shall  consist  of  11  individuals.  Members  of 
the  Commission  shall  first  be  appointed  by  no  later  than  January  1, 
1989,  for  a  term  of  3  years,  except  that  the  Director  may  provide 
initially  for  such  shorter  terms  as  will  insure  that  (on  a  continuing 
basis)  the  terms  of  no  more  than  4  members  expire  in  any  one  year. 

"(3)  The  membership  of  the  Commission  shall  include  recognized 
experts  in  the  fields  of  health  care  economics,  medicine,  pharmacol- 
ogy, pharmacy,  and  prescription  drug  reimbursement,  as  well' as  at 
least  one  individual  who  is  a  medicare  beneficiary. 

"(bXD  The  Commission  shall  submit  to  Congress  an  annual  report  Reports, 
no  later  than  May  1  of  each  year,  b^inning  with  1990,  concerning 
methods  of  determining  payment  for  covered  outpatient  drugs 
under  this  part. 

"(2)  Such  report,  in  1992  and  thereafter,  shall  include,  with  re- 
spect to  the  previous  year,  information  on — 

"(A)  increases  in  manufacturers'  prices  for  covered  outpatient 
drugs  and  in  charges  of  pharmacists  for  covered  outpatient 
drugs, 

"(B)  the  level  of  utilization  of  covered  outpatient  drugs  by 
medicare  beneficiaries,  and 
"(C)  administrative  costs  relating  to  covered  outpatient  drugs. 
"(3)  Such  report,  in  1992  and  thereaJFter,  shall  include  conmients 
on  the  budgetary  status  of  the  Federal  (Catastrophic  Drug  Insurance 
Trust  Fund  and  recommendations  for  any  reductions  in  outlays  that 
may  be  required  to  achieve  the  contingency  margin  (established 
under  section  1841A(d)  for  the  following  year),  taking  into  account 
each  of  the  causes  of  increased  or  unanticipated  outlays  for  covered 
outpatient  drugs  in  the  year. 

"(c)  Section  1845(cXl)  shall  apply  to  the  Commission  in  the  same 
manner  as  it  applies  to  the  Physician  Payment  Review  (Commission. 

"(d)  There  are  authorized  to  be  appropriated  such  sums  as  may  be  Appropriation 
necessary  to  carry  out  the  provisions  of  this  section.  Such  sums  shall  authorization 
be  payable  from  the  Federal  (Catastrophic  Drug  Insurance  Trust 
Fund.^'. 
(k)  AoomoNAL  Studies.— 

(1)  HHS.— The  Secretary  of  Health  and  Human  Services  (in 
this  section  referred  to  as  the  "Secretary")  shall  conduct  the 


Reports. 

42  use  13Hr)m 

note. 


102  STAT.  720  PUBLIC  LAW  100-360— JULY  1,  1988 

following  studies,  and  report  to  Congress  on  the  results  of  each 
such  study  by  the  following  dates: 

Diseases.  (A)  A  study  of  the  possibility  of  including  drugs  which 

have  not  yet  been  approved  under  section  505  or  507  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  and  biological  prod- 
ucts which  have  not  been  licensed  under  section  351  of  the 
Public  Health  Service  Act  but  which  are  commonly  used  in 
the  treatment  of  cancer  or  in  immunosuppressive  therapy 
and  other  experimental  dnws  and  biological  products  as 
covered  outpatient  drugs  under  the  medicare  program,  for 
which  a  report  shall  be  made  by  January  1, 1990.  The  study 
under  this  subparagraph  shall  be  conducted  in  consultation 
with  an  advisory  board  of  consumers,  experts  in  the  fields 
of  cancer  chemotherapy  and  immunosuppressive  therapy, 
representatives  of  pharmaceutical  manufacturers,  and  such 
other  individuals  as  the  Secretary  ma^  select 

Mail.  (B)  A  study  to  evaluate  the  potential  to  use  mail  service 

pharmacies  to  reduce  costs  to  the  medicare  program  and  to 
medicare  beneficiaries,  for  which  a  report  shall  be  made  by 
January  1, 1990. 

(C)  A  study  of  methods  to  improve  utilization  review  of 
covered  outpatient  drugs,  for  which  a  report  shall  be 
made  by  January  1, 1993. 

(D)  A  longitudinal  study,  to  be  conducted  as  a  follow-up  to 
the  data  collected  under  the  survey  referred  to  in  subsec- 
tion (iXlXA),  on  the  use  of  outpatient  prescription  drugs  by 
medicare  beneficiaries  with  respect  to  medical  necessity, 
potential  for  adverse  drug  interactions,  cost  (including 
whether  lower  cost  drugs  could  have  been  used),  and  pa- 
tient stockpiling  or  wastage,  for  which  a  report  shall  be 
made  by  Jcmuary  1, 1993. 

(2)  GAO.— The  Comptroller  General  shall  conduct  the  follow- 
ing studies,  and  report  to  Congress  on  the  results  of  each  such 
study  by  not  later  than  May  1, 1991: 

(A)  A  study  comparing  average  wholesale  prices  with 
actual  pharmapy  acquisition  costs  by  type  of  pharmacy. 

(B)  A  study  to  determine  the  overhead  costs  of  zetul 
pharmacies. 

(C)  A  study  of  the  discounts  given  pharmacies  to  other 
third-party  insurers. 

Records.  Pharmacies  which  fail  to  provide  the  Comptroller  General  with 

reasonable  access  to  necessai^  records  to  carry  out  the  studies 
under  this  para^ph  are  sijibject  to  exclusion  from  the  medi- 
care and  medicaid  programs  under  section,  1128(a)  of  the  Social 
Security  Act 

42  use  1395m  (D  DEVELOPMENT  OF  STANDARD  MeDICABE  ClAIMS  FoBM.— 

note  (1)  The  Secretary  shall  develop,  in  consultation  with  rep- 

resentatives of  pharmacies  and  other  interested  individuals,  a 
standard  claims  form  (and  a  standard  electronic  claims  format) 
to  be  used  in  requests  for  payment  for  covered  outpatient  drugs 
under  the  medicare  program  and  other  third-party  payors. 

(2)  Not  later  than  October  1, 1989,  the  Secretary  shall  distrib- 
ute official  sample  copies  of  the  format  develops  under  para- 

Eaph  (1)  to  pharmacies  and  other  interested  psu-ties  and  by  not 
ter  than  October  1, 1990,  shall  distribute  official  sample  copies 
of  the  form  developed  under  paragraph  (1)  to  pharmacies  and 
other  interested  parties. 
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(m)  Effective  Dates.—  42  use  i395u 

(1)  In  general. — Except  as  otherwise  provided  in  this  subsec- 
tion,  the  amendments  made  by  this  section  shall  apply  to  items 
dispensed  on  or  after  January  1, 1990. 

(2)  Carriers. — The  amendments  made  by  subsection  (e)  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act;  except  that 
the  amendments  made  by  subsection  (eX5)  shall  take  effect  on 
January  1,  1991,  but  shall  not  be  construed  as  requiring  pay- 
ment before  February  1, 1991. 

(3)  HMO/CMP  ENROLLMENTS.— The  amendment  made  by 
subsection  (0  shall  apply  to  enrollments  effected  on  or  after 
January  1, 1990. 

(4)  Diagnostic  coding.— The  amendment  made  by  subsection 
(g)  shall  apply  to  services  furnished  after  March  31,  1989. 

(5)  Transition.— With  respect  to  administrative  expenses 
(and  costs  of  the  Prescription  Drug  Payment  Review  Commis- 
sion) for  periods  before  January  1,  1990,  amounts  otherwise 
payable  from  the  Federal  Catastrophic  Drug  Insurance  Trust 
Fund  shall  be  payable  from  the  Federal  Supplementary  Medical 
Insurance  Trust  Fund  and  shall  also  be  treated  as  a  debit  to  t^e 
Medicare  Catastrophic  Coverage  Account. 

SEC.  203.  COVERAGE  OF  HOME  INTRAVENOUS  DRUG  THERAPY  SERVICES. 

(a)  In  General.— Section  1832(aX2XA)  (42  U.S.C.  1395k(aX2XA))  is 
amended  by  inserting  "and  home  intravenous  drug  therapy  serv- 
ices" before  the  semicolon. 

(b)  Home  Intravenous  Drug  Therapy  Services  Defined.— Sec- 
tion 1861  (42  U.S.C.  1395x)  is  amended  by  adding  at  the  end  the 
following  new  subsection: 

"(ijXl)  The  term  'home  intravenous  drug  therapy  services'  means 
the  items  and  services  described  in  paragraph  (2)  furnished  to  an 
individual  who  is  under  the  care  of  a  phvsician — 

"(A)  in  a  place  of  residence  used  as  such  individual's  home; 
"(B)  by  a  qualified  home  intravenous  drug  therapy  provider 
(as  defined  in  paragraph  (3))  or  by  others  under  arrangements 
with  them  made  by  such  provider;  and 

"(C)  under  a  plan  established  and  periodically  reviewed  by  a 
physician. 

"(2)  The  items  and  services  described  in  this  paragraph  are  such 
nursing,  pharmacy,  and  related  services  (including  medical  supplies, 
intravenous  fluids,  delivery,  and  equipment)  as  are  necessary  to 
conduct  safely  and  effectively  an  intravenously  administered  drug 
regimen  through  use  of  a  covered  home  IV  drug  (as  defined  in 
subsection  (tX4)),  but  do  not  include  such  covered  outpatient  drugs. 

"(3)  The  term  'qualified  home  intravenous  drug  therapy  provider' 
means  any  entity  that  the  Secretary  determines  meets  the  following 
requirements: 

"(i)  The  entity  is  capable  of  providing  or  arranging  for  the 
items  and  services  described  in  paragraph  (2)  and  covered  home 
IV  drugs. 

"(ii)  The  entity  maintains  clinical  records  on  all  patients. 

"(iii)  The  entity  adheres  to  written  protocols  and  policies  with 
respect  to  the  provision  of  items  and  services. 

'  (iv)  The  entity  makes  services  available  (as  needed)  seven 
davs  a  week  on  a  24-hour  basis. 

(v)  The  entity  coordinates  all  services  with  the  patient's 
physician. 
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"(vi)  The  entity  conducts  a  quality  assessment  and  assurance 
program,  includmg  drug  regimen  review  and  coordination  of 
patient  care. 

"(vii)  The  entity  assures  that  only  trained  personnel  provide 
covered  home  IV  drugs  (and  any  other  service  for  which  train- 
ing is  required  to  safely  provide  the  service). 

'(viii)  The  entity  assumes  responsibility  for  the  quality  of 
services  provided  by  others  under  arrangements  with  the 
agency  or  entity. 

In  the  case  of  an  entity  in  an^  State  in  which  State  or 
appli(^le  local  law  provides  for  the  hcensing  of  entities  of  this 
nature,  (1)  is  licensed  pursuant  to  such  law,  or  (11)  is  approved, 
by  the  agency  of  such  State  or  locality  responsible  for  u^nsing 
entities  of  this  nature,  as  meeting  the  standards  establi^ed  for 
such  licensing. 

"(z)  The  entity  meets  such  other  requirements  as  the  Sec- 
retary may  determine  are  necessary  to  assure  the  safe  and 
effective  provision  of  home  intravenous  drug  therapy  services 
and  the  efficient  administration  of  the  home  intravenous  drug 
therapy  benefit.", 
(c)  Payment.— 

(1)  In  general. — Part  B  is  amended— 

(A)  in  subsection  (aX2)(B)  of  section  1833  (42  U.S.C.  13951), 
by  striking  "or  (E)"  and  inserting  "(E),  or  (FT'; 

(B)  in  subeei^tion  (aX2)(D)  of  such  section,  by  striking 
"and"  at  the  end; 

(C)  in  subsection  (aX2)(E)  of  such  section,  by  striking  the 
semicolon  and  inserting  ";  and"; 

(D)  by  inserting  after  subsection  (aX2)(E)  of  such  section 
the  following  new  subparagraph: 

"(F)  with  respect  to  home  intravenous  drug  therapy  serv- 
ices, the  amounts  described  in  section  1834(dXl);"; 

(E)  in  subsection  (b)  of  such  section,  by  striking  "services, 
(3)"  and  inserting  "services  and  home  intravenous  drug 
therapy  services,  (3)";  and 

(F)  by  adding  at  the  end  of  section  1834,  as  amended  by 
section  202(bK4)  of  this  Act,  the  following  new  subsection: 

42  use  ny5m.        "(d)  Home  Intravenous  Drug  Therapy  Services.— 

"(1)  In  general. — With  respect  to  home  intravenous  drug 
therapy  services,  subject  to  paragraph  (3),  payment  under  this 
part  shall  be  made  in  an  amount  equal  to  the  lesser  of  the 
actual  charges  for  such  services  or  the  fee  schedule  established 
under  paragraph  (2). 

luf;u!:.tion.  "(2)  EsTAfiusHMENT  OF  FEE  SCHEDULE.— The  Secretary  shall 

establish  by  regulation  before  the  beginning  of  calendar  year 
1990  and  each  succeeding  calendar  year  a  fee  schedule  for  home 
intravenous  drug  therapy  services  for  which  pajrment  is  made 
under  this  part.  A  fee  schedule  established  under  this  subsec- 
tion shall  be  on  a  per  diem  basis. 

"(3;  Limitation  on  acceptance  of,  and  payments  for,  cer- 
tain REFERRALS.— 

"(A)  In  general.— Except  as  provided  in  subparagraph 
(B),  a  home  intravenous  drug  therapy  provider  may  not 
provide  home  intravenous  drug  therapy  serv-ices  under  this 
part  to  an  individual  if  the  individual's  referring  physician 
(as  defined  in  subparagraph  (D)),  or  an  inmiediate  family 
member  of  the  physician— 
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"(i)  has  an  ownership  interest  in  the  provider,  or 
"(ii)  receives  comp)ensation  from  the  provider. 
"(B)  Exceptions.— 

"(i)  Subparagraph  (AXi)  shall  not  apply — 

"(I)  if  the  ownership  interest  is  the  ownership  of 
stock  which  is  traded  over  a  publicly-regulated 
exchange  and  was  purchased  on  terms  generally 
available  to  the  public,  or 

"(II)  if  the  provider  is  a  sole  home  intravenous 
drug  therapy  provider  (as  defined  by  the  Secretary) 
in  a  rural  area, 
"(ii)  Subparagraph  (AXii)  shall  not  apply  if  the  com- 
pensation is  reasonably  related  to  items  or  services 
actually  provided  by  the  physician  and  does  not  vary  in 
proportion  to  the  number  of  referrals  made  by  the 
referring  physician,  but  such  exception  shall  not 
apply  to  compensation  provided  for  direct  patient  care 
services. 

"(iii)  Subparagraph  (A)  shall  not  be  construed  to 
apply  to  a  referring  physician  whose  only  ownership  or 
financial  relationship  with  the  provider  is  as  an  un- 
compensated officer  or  director  of  the  provider. 

"(iv)  Subparagraph  (A)  also  shall  not  apply  in  such 
cases,  established  by  the  Secretary  in  regulations,  in 
which  the  nature  of  the  ownership  or  compensation 
does  not  pose  a  substantial  risk  of  program  abuse. 
"(C)  Sanctions.-- 

"(i)  Denial  of  payment.— No  payment  may  be  made 
under  this  part  for  home  intravenous  drug  therapy 
services  which  are  provided  in  violation  of  subpara- 
graph (A). 

"(ii)  Civil  money  penalty  por  improper  claims.— 
Any  person  (including  a  home  intravenous  -drug  ther- 
apy provider  or  physician)  that  presents  or  causes  to  be 
presented  a  claim  for  an  item  or  service  that  such 
person  knows  or  should  know  is  for  an  item  or  service 
for  which  payment  may  not  be  made  under  subpara- 
graph (A)  shall  be  subject  to  a  civil  money  penalty  of 
not  more  than  $15,000  for  each  such  item  qr  servite. 
The  provisions  of  section  11 28 A  (other  than  the  first 
sentence  of  subsection  (a)  and  other  than  subjection  0>)) 
shall  apply  to  a  civil  money  penalty  under  th^  previous 
sentence  in  the  same  manner  as  such  provisions  apply 
to  a  penalty  or  proceeding  under  section  1128A(a). 
"(D)  Referring  physician  defined.— In  this  paragraph, 
the  term  'referring  physician'  means,  with  respect  to 
providing  home  intravenous  drug  therapy  services  to  an 
individual,  a  physician  who — 

"(i)  prescribed  the  covered  home  IV  drug  for  which 
the  services  are  to  be  provided,  or 
"(ii)  established  the  plan  of  care  for  such  services.". 
(2)  Propac  study. — The  Prospective  Payment  Assessment  42  use  i395wv, 
Commission  shall  conduct  a  study,  and  make  recommendations 
to  Congress  and  the  Secretary  of  Health  and  Human  Services  by  \^ 
not  later  than  March  1,  1991,  concerning  appropriate  adjust- 
ment to  the  payment  amounts  provided  under  section  1886(d)  of 
the  Social  Security  Act  for  inpatient  hospital  services  to  account 
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Law 

enforcement  and 


for  reduced  costs  to  hospitals  resulting  from  the  amendments 
made  by  this  section. 

(3)  Inspector  general  report  on  potentially  abusive 
OWNERSHIP  OR  COMPENSATION  ARRANGEMENTS.— The  Inspector 
General  of  the  Department  of  Health  and  Human  Services  shall 
study  and  report  to  Congress,  by  not  later  than  May  1,  1989, 
concerning— 

(A)  physician  ownership  of,  or  Compensation  from,  an 
entity  providing  items  or  services  to  which  the  physician 
makes  referrals  and  for  which  payment  may  be  made  under 
the  medicare  program; 

(6)  the  range  of  such  arrangements  and  the  means  by 
which  they  are  marketed  to  physicians; 

(C)  the  potential  of  such  ownership  or  compensation  to 
influence  the  decision  of  a  physician  regarding  referrals 
and  to  lead  to  inappropriate  utilization  of  such  items  and 
services;  and 

(D)  the  practical  difficulties  involved  in  enforcement  ac- 
tions against  such  ownership  and  compensation  arrange- 
ments that  violate  current  antikickback  provisions. 

Such  report  shall  include  such  recommendations  as  may  be 
appropriate  to  strengthen  current  law  provisions  to  prevent 
program  abuse, 
(d)  Certification.— 

(1)  In  GENERAL.— Section  1835(aX2)  (42  U.S.C.  1395n(aX2))  is 
amended — 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (E); 

(B)  by  striking  the  period  at  the  end  of  subparagraph  (F) 
and  inserting  ";  and";  and 

(C)  by  inserting  after  subparagraph  (F)  the  following  new 
subparagraph: 

"(G)  in  the  case  of  home  intravenous  drug  therapy  serv- 
ices, (i)  such  services  are  or  were  required  because  the 
individual  needed  such  services  for  the  administration  of  a 
covered  home  IV  drug,  (ii)  a  plan  for  furnishing  such  serv- 
ices has  been  established  and  is  reviewed  periodically  by  a 
physician,  (iii)  such  services  are  or  were  furnished  while  the 
individual  is  or  was  under  the  care  of  a  physician,  (iv)  such 
services  are  administered  in  a  place  of  residence  used  as 
such  individual's  home,  and  (v)  with  respect  to  such  services 
initiated  before  January  1,  1993,  such  services  have  been 
reviewed  and  approved  by  a  utilization  and  peer  review 
organization  under  section  1154(aX16)  before  the  date  such 
services  were  initiated  (or,  in  the  case  of  services  first 
initiated  on  an  outpatient  basis,  within  1  working  day 
(except  in  exceptional  circumstances)  of  the  date  of  initi- 
ation of  ^e  services).". 

(2)  Pro  prior  approval  required.— Section  1154(a)  (42  U.S.C. 
132()c-3(a))  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 

"(16)  The  organization  shall  perform  the  review  described  in 
paragraph  (1)  with  respect  to  home  intravenous  drug  therapy 
services  (as  defined  in  section  1861(ijXl))  initiated  before  Janu- 
ary 1,  1993,  within  1  working  dav  of  the  date  of  the  organiza- 
tion's receipt  of  a  request  for  such  review.  The  Secretary  shall 
establish  criteria  to  be  used  by  such  an  ozganization  in  conduct- 


PUBLIC  LAW  100-360-JULY  1,  1988  102  STAT.  725 

ing  reviews  with  respect  to  the  appropriateness  of  home  intra- 
venous drug  therapy  services  under  this  paragraph.". 

(e)  Certification  of  Home  Intravenous  Drug  Therapy  Pro- 
viders; Intermediate  Sanctions  for  Noncompliance. — 

(1)  Treatment  as  provider  of  services.— Section  1861(u)  (42 
U.S.C.  1395x(u))  is  amended  by  inserting  "home  intravenous 
drug  therapy  provider,"  after  "hospice  program,". 

(2)  Consultation  with  state  agencies  and  other  organiza- 
tions.—Section  1863  (42  U.S.C.  1395z)  is  amended  by  striking 
"and  (ddX2)"  and  inserting  "(ddX2),  and  (ijX3)". 

(3)  Use  of  state  agencibs  in  determining  compliance.— 
Section  1864(a)  (42  U.S.C.  1395aa(a))  is  amended— 

(A)  in  the  first  sentence,  by  inserting  "or  a  home  intra- 
venous drug  therapy  provider,"  after  "hospice  program", 
and 

(B)  in  the  second  sentence,  by  striking  "or  hospice  pro- 
gram" and  inserting  "hospice  program,  or  home  intra- 
venous drug  therapy  provider". 

(4)  Appucation  of  intermediate  sanctions.— Section  1846 
(42  U.S.C.  1395W-2)  is  amended— 

(A)  in  the  heading,  by  adding  "and  for  qualified  home 
intravenous  drug  therapy  providers"  at  the  end; 

(B)  in  subsection  (a),  by  inserting  "or  that  a  qualified 
home  intravenous  drug  therapy  provider  that  is  certified 
for  participation  under  this  title  no  longer  substantially 
meets  the  requirements  of  section  1861(ijX3)"  after  "under 
this  part";  and 

(C)  in  subsection  (bX2XAXiv)  by  inserting  "or  home  intra- 
venous drug  therapy  services"  after  "clinical  diagnostic 
laboratory  tests". 

(f)  Use  of  Regional  Intermediaries  in  Aobonistration  of  Bene- 
fit.—Section  1816  (42  U.S.C.  1395h)  is  amended  by  adding  at  the  end 
thereof  the  following  new  subsection: 

"(k)  With  respect  to  carrying  out  functions  relating  to  payment  for  a>ntracts. 
home  intravenous  drug  therapy  services  and  covered  home  IV 
drugs,  the  Secretary  may  enter  into  contracts  with  agencies  or 
organizations  under  this  section  to  perform  such  functions  on  a 
r^onal  basis.". 

(g)  Effective  Date.— The  amendments  made  by  this  section  shall  42  use  i320c-3 
apply  to  items  and  services  furnished  on  or  after  January  1,  1990.  note. 

SEC.  204.  COVERAGE  OF  SCREENING  MAMMOGRAPHY. 

(a)  In  General.— Section  1861  (42  U.S.C.  1395x)  is  amended— 

(1)  in  subsection  (s) — 

(A)  by  redesignating  paragraphs  (13)  and  (14)  as  para- 
graphs (14)  and  (15),  respectively, 

(B)  by  striking  "and"  at  the  end  of  paragraph  (11), 

(C)  by  striking  the  period  at  the  end  of  paragraph  (12)  and 
inserting  ";  and",  and 

(D)  by  inserting  after  paragraph  (12)  the  following  new 
paragraph: 

"(13)  screening  mammography  (as  defined  in  subsection 
(kk)).";and 

(2)  by  adding  at  the  end  the  following  new  subsection: 
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''Screening  Mammography 

"(kk)  Hie  term  'screening  mammography*  means  a  radiologic 
procedure  provided  to  a  woman  for  the  purpose  of  early  detection  of 
breast  cancer  and  includes  a  physician's  interpretation  of  the  results 
of  the  procedure.". 

(b)  Payment  and  Coverage.— Section  1834  (42  U.S.C.  1395m),  as 
amended  by  sections  202(bX4)  and  203(cXlXF)  of  this  Act,  is 
amended— 

(1)  in  subsection  0>X1XBX  by  inserting  "and  subject  to  subsec- 
tion (eXlXAy  after  "conversion  factors  ,  and 

(2)  by  adding  at  the  end  the  following  new  subsection: 

"(e)  Payments  and  Standards  for  Screening  Mammography.— 
"(1)  In  general. — Notwithstanding  any  other  provision  of 
this  part  (except  as  provided  in  section  1833(c)),  with  respect  to 
expenses  incurred  for  screening  mammography  (as  defined  in 
section  1861(kk))— 

"(A)  payment  may  be  made  only  for  screening  mammog- 
raphy conducted  consistent  with  the  frequency  permittMl 
under  paragraph  (2); 

"(B)  payment  may  be  made  only  if  the  screening 
mammography  meets  the  quality  standards  established 
under  paragraph  (3);  and 

"(Q  the  amount  of  the  pavment  under  this  part  shall, 
subject  to  the  deductible  established  under  section  1833(b), 
be  equal  to  80  percent  of  the  least  of— 

"(i)  the  actual  chaige  for  the  screening, 
"(ii)  the  fee  schedule  established  under  subsection  (b) 
with  respect  to  both  the  professional  and  technical 
components  of  the  screening  mammography,  in  the 
case  of  screening  mammography  subject  to  such  sched- 
ule but  for  this  paragraph,  or 

"(iii)  the  limit  established  under  paragraph  (4)  for  the 
screening  mammography. 
"(2)  Frequency  covered.- 

"(A)  In  general. — Subject  to  revision  by  the  Secretary 
under  subparagraph  (B) — 

"(i)  No  payment  may  be  made  under  this  part  for 
screening  manmiography  performed  on  a  woman  under 
35  years  of  age. 

'  (ii)  Payment  may  be  made  under  this  part  for  only  1 
screening  mammography  performed  on  a  woman  over 
34  vears  of  age,  but  under  40  years  of  age. 

'  (iii)  In  the  case  of  a  woman  over  39  jrears  of  age,  but 
under  50  years  of  age,  who — 

"(I)  is  at  a  high  risk  of  developing  breast  cancer 
(as  determined  pursuant  to  factors  identified  by 
the  Secretary),  payment  may  not  be  made  under 
this  part  for  a  screening  mammography  performed 
within  the  11  months  of  a  previous  screening 
mammography,  or 

"(ID  is  not  at  a  high  risk  of  developing  breast 
cancer,  payment  may  not  be  made  under  this  part 
for  a  screening  manmiography  performed  within 
the  23  months  after  a  previous  screening  mammog- 
raphy. 
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"(iv)  In  the  case  of  a  woman  over  49  years  of  age,  but 
under  65  years  of  age,  payment  may  not  be  made  under 
this  part  for  screening  mammography  performed 
within  11  months  after  a  previous  screening  mammog- 
raphy. 

(v)  In  the  case  of  a  woman  over  64  years  of  age, 
payment  may  not  be  made  for  screening  mammog- 
raphy performed  within  23  months  after  a  previous 
screening  mammc^aphy. 
"(B)  Revision  of  frequency.— 

"(i)  Review.— The  Secretary,  in  consultation  with  the 
Director  of  the  National  Cancer  Institute,  shall  review 
periodically  the  appropriate  frequency  for  performing 
screening  mammo^aphv,  based  on  age  and  such  other 
factors  as  the  Secretary  believes  to  be  pertinent. 

"(ii)  Revision  of  frequency.— The  Secretary,  taking 
into  consideration  the  review  made  under  clause  (i), 
may  revise  from  time  to  time  the  frequency  with  which 
screening  mammography  may  be  paid  for  under  this 
subsection,  but  no  such  revision  shall  apply  to  screen- 
ing mammc^aphy  performed  before  January  1,  1992. 
"(3)  Quality  standards.— The  Secretary  shall  establish  Safety, 
standards  to  assure  the  safety  and  accuracy  of  screening 
mammography  performed  under  this  part.  Such  standards  shall 
include  the  requirements  that — 

"(A)  the  equipment  used  to  perform  the  mammography 
must  be  specifically  designed  for  mammography  and  must 
meet  radiolc«ic  standards  established  by  the  Secretary  for 
mammography; 

"(B)  the  mammography  must  be  performed  by  an  individ- 
ual who — 

"(i)  is  licensed  by  a  State  to  perform  radiological 
procedures,  or 

"(ii)  is  certified  as  qualified  to  perform  radiological 
procedures  by  such  an  appropriate  organization  as  the 
Secretary  specifies  in  r^ulations; 
"(C)  the  results  of  the  meimmography  must  be  interpreted 
by  a  phvsician — 

(i)  who  is  certified  as  qualified  to  interpret  radiologi- 
cal procedures  by  such  an  appropriate  board  as  the 
Secretary  specifies  in  regulations,  or 

"(ii)  who  is  certified  as  qualified  to  interpret  screen- 
ing mammography  procedures  by  such  a  program  as 
the  Secretary  recognizes  in  regulation  as  assuring  the 
qualifications  of  the  individual  with  respect  to  such 
interpretation;  and 
"(D)  with  respect  to  the  first  screening  mammography  Records, 
performed  on  a  woman  for  which  payment  is  made  under 
this  part,  there  are  satisfactory  assurances  that  the  results 
of  the  mammography  will  be  placed  in  permanent  medical 
records  maintained  with  respect  to  the  woman. 
"(4)  Limit.— 

"(A)  $50,  indexed.— Except  as  provided  by  the  Secretary 
under  subparagraph  (B),  the  limit  established  under  this 
paragraph— 

"(i)  for  screening  mammography  performed  in  1990, 
is  $50,  and 


102  STAT.  728  PUBLIC  LAW  100-360— JULY  1,  1988 

"(ii)  for  screening  mammography  performed  in  a 
subsequent  year  is  the  limit  established  under  this 
paragraph  for  the  preceding  year  increased  by  the 
percentage  increase  in  the  MEI  for  that  subsequent 
year. 

"(B)  Reduction  of  limit.— The  Secretary  shall  review 
from  time  to  time  the  appropriateness  of  the  amount  of  the 
limit  established  under  this  paragraph.  The  Secretary  may, 
with  respect  to  screening  mammography  performed  in  a 
year  after  1991,  reduce  the  amount  of  such  limit  as  it 
applies  nationally  or  in  any  area  to  the  amount  that  the 
Secretary  estimates  is  required  to  assure  that  screening 
mammography  of  an  appropriate  quality  is  readily  and 
conveniently  available  during  the  year. 

"(C)  AppUCATION  op  limit  in  hospital  outpatient  8ET- 

Claims.  TING. — The  Secretary  shall  provide  for  an  appropriate 

allocation  of  the  limit  established  under  this  paragraph 
between  professional  and  technical  components  in  the  case 
of  hospital  outpatient  screening  manmiography  (and  com- 
parable situations)  where  there  is  a  claim  for  profes- 
sional services  separate  from  the  claim  for  the  radiologic 
procedure. 

"(5)  Limiting  charges  op  nonparticipating  physicians.— 
"(A)  In  general. — In  the  case  of  mammography  screen- 
ing performed  on  or  after  January  1,  1990,  for  which  jsay- 
ment  is  made  under  this  subsection,  if  a  nonparticipating 
physician  or  supplier  provides  the  screening  to  an  individ- 
ucJ  entitled  to  benefits  under  this  part,  the  physician  or 
supplier  may  not  charge  the  individual  more  than  the 
limiting  charge  (as  defined  in  subparagraph  (B),  or,  if  ap- 
plicable and  if  less,  as  defined  in  subsection  (bXSXB)). 

"(B)  Limiting  charge  depined.— In  subpsiragraph  (A),  the 
term  'limiting  charge'  means,  with  respect  to  screening 
mammography  performed — 

"(i)  in  1990,  125  percent  of  the  limit  established 
under  paragraph  (4), 

"(ii)  in  1991,  120  percent  of  the  limit  established 
under  paragraph  (4),  and 

"(iii)  after  1991,  115  percent  of  the  limit  established 
under  paragraph  (4). 
"(C)  Enforcement.— If  a  physician  or  supplier  knowing 
and  willfully  imposes  a  charge  in  violation  of  subparagraph 
(A),  the  Secretary  may  apply  sanctions  against  such  physi- 
cian or  supplier  in  accordance  with  section  1842(jX2).". 

(c)  Certification  op  Screening  Mammography  Quality  Stand- 
ards.— 

(1)  Section  1863  (42  U.S.C.  1395z)  is  amended  by  inserting  "or 
whether  screening  mammography  meets  the  standards  estab- 
lished under  section  1834(eX3)."  after  "1832(aX2XFXi),". 

(2)  The  first  sentence  of  section  1864(a)  (42  U.S.C.  1395aa(a))  is 
amended  by  inserting  before  the  period  the  following:  ",  or 
whether  screening  mammography  meets  the  standards  estab- 
lished under  section  1834(eX3)". 

(3)  Section  1865(a)  (42  U.S.C.  1395bb(a))  is  amended  by  insert- 
ing "1834(eX3),"  after  "1832(aX2XFXi),". 

(d)  Conforming  Amendments.— 
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(1)  Section  1833(aX2XE)  (42  U.S.C.  13951(aX2XE))  is  amended  by 
inserting  but  excluding  screening  mammography"  after 
"ima^Uig  services". 

(2)  Section  1862(a)  (42  U.S.C.  1395y(a))  is  ainended— 

(A)  in  paragraph  (1) — 

(i)  in  subparagraph  (A),  by  striking  "subparagraph 
(B),  (C),  (D),  or  (E)"  and  inserting  "a  succeeding 
subparagraph", 

(ii)  in  subparagraph  (D),  by  striking  "and"  at  the  end, 

(iii)  in  subparagraph  (E),  bv  striking  the  semicolon  at 
the  end  and  mserting  ",  and' ,  and 

(iv)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(F)  in  the  case  of  screening  mammography,  which  is  per- 
formed more  frequently  than  is  covered  under  section  1834(eX2) 
or  which  does  not  meet  the  standards  established  under  section 
1834(eX3);";  and 

(B)  in  paragraph  (7),  by  inserting  "or  under  paragraph 
(IXF)"  after  "(IXB)". 

(3)  Sections  1864(a).  1865(a),  1902(aX9XC),  and 
1915(aXlXBXiiXI)  (42  U.S.C.  1395aa(a),  1395bb(a),  1396a(aX9XC), 
1396n(aXlXBXii)(I))  are  each  amended  by  striking  "paragraphs 
(13)  and  (14)"  and  inserting  "paragraphs  (14)  and  (15)^. 

(e)  Effective  Date.— The  amendments  made  by  this  section  shall  42  use  I395in 
apply  to  screening  mammography  performed  on  or  after  January  1,  ^^te. 

1990.  Paragraph  (5)  of  section  1834(e)  of  the  Social  Security  Act  shall 
only  apply  until  such  time  as  the  Secretary  of  Health  and  Human 
Services  implements  the  physician  fee  schedules  based  on  relative 
value  scale  developed  under  section  1845(e)  of  such  Act. 

(f)  Reports.—  42  use  I395iii 

(1)  The  Physician  Payment  Review  Commission  shall  study 
and  report,  by  July  1,  1989,  to  the  Committees  on  Ways  and 
Means  and  Energy  and  Commerce  of  the  House  of  Representa- 
tives and  the  Committee  on  Finance  of  the  Senate  concerning 
the  cost  of  providing  screening  mammography  in  a  variety  of 
settings  and  at  different  volume  levels. 

(2)  The  Comptroller  (general  shall  study  and  report,  by  July  1, 
1989,  to  the  Committees  specified  in  paragraph  (1)  concerning 
the  quality  of  care  of  screening  mammography  in  a  variety  of 
settings. 

SEC.  205.  IN-HOME   CARE   FOR  CERTAIN   CHRONICALLY  DEPENDENT 
INDIVIDUALS. 

(a)  In  General.— Section  1832(a)  (42  U.S.C.  1395k(a))  is  amended— 

(1)  in  paragraph  (2XA)— 

(A)  by  inserting  "(i)"  after  "(A)",  and 

(B)  by  inserting  before  the  semicolon  at  the  end  the 
following:  ",  and  (ii)  in-home  care  for  a  chronically  depend- 
ent individual  for  up  to  80  hours  in  any  12-month  period 
described  in  section  186101X4),  but  not  to  exceed  80  hours  in 
any  calendar  year;";  and 

(2)  by  adding  at  the  end  the  following  new  sentence: 

"In  the  case  of  in-home  care  (described  in  paragraph  (2XAXii)) 
provided  to  a  chronically  dependent  individual  on  any  day,  such 
care  provided  for  3  hours  or  less  on  the  day  shall  be  counted  (for 
purposes  of  the  limitation  in  such  paragraph)  as  3  hours  of  such 
care.". 
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0>)  In-Home  Care  for  Chronically  Dependent  Individual  De- 
FiNKD.— Section  1861  (42  U.S.C.  1395x),  as  amended  by  section 
204(aX2)  of  this  Act,  is  amended  by  adding  at  the  end  the  following 
new  subsection: 

"In-Home  Care;  Chronically  Dependent  Individual 

"GIXD  The  term  'in-home  care'  means  the  following  items  and 
services  furnished,  under  the  supervision  of  a  registered  professional 
nurse,  to  a  chronically  dependent  individual  (as  defined  in  para- 
graph (2))  during  the  period  described  in  paragraph  (4)  by  a  home 
health  agency  or  by  others  imder  arrangements  with  them  made  by 
such  agency  in  a  place  of  residence  used  as  such  individual's  home: 
(A)  Services  of  a  homemaker/home  health  aide  (who  has 
successfully  completed  a  training  program  approved  by  the 
Secretary). 
"(B)  Personal  care  services. 

'XO  Nursing  care  provided  by  a  licensed  professional  nurse. 
"(2)  The  term  'chronically  dependent  individual'  means  an 
individual  who — 

"(A)  is  dependent  on  a  daily  basis  on  a  priinary  care^ver  who 
is  living  with  the  individual  and  is  assisting  the  individual 
without  monetary  compensation  in  the  performance  of  at  least  2 
of  the  activities  of  daily  living  (described  in  psu-agraph  (3)),  and 
"(B)  without  such  assistance  could  not  perform  such  activities 
of  daily  living. 

"(3)  The  'activities  of  daily  living*,  referred  to  in  paragraph  (2),  are 
as  follows: 

"(i)  Eating, 
"(ii)  Bathmg. 
"(iii)  Dressing, 
"(iv)  Toileting. 

"(v)  Transferring  in  and  out  of  a  bed  or  in  and  out  of  a  chair. 
"(4)  The  12-month  period  described  in  this  paragraph  is  the  1-year 
period  beginning  on  the  date  that  the  Secretary  determines  that  a 
chronically  dependent  individual  either— 

"(A)  has  become  entitled  to  benefits  under  section  1833(c) 
(relating  to  having  incurred  out-of-pocket  part  B  cost  sharing 
equal  to  the  part  B  catastrophic  limit),  or 

"(B)  has  become  entitled  to  have  payments  made  for  covered 
outpatient  drugs  under  section  1834(c). 
In  the  case  of  an  individual  who  qualifies  under  subparagraph  (A)  or 
(B)  within  12  months  after  previously  qualifying,  the  subsequent 
qualification  shall  begin  a  new  12-month  period  under  this  para- 
graph. In  the  case  of  an  individual  enrollcKl  in  a  buy-out  p]an  (as 
defined  in  section  1833(cX5)(D))  or  a  drug  buy-out  plan  (as  defined  in 
section  1834(cX6)(D)),  the  Secretary  shall  establish  such  procedures 
as  may  be  appropriate  to  identify  individuals  who  are  deemed  to  be 
described  in  subparagraph  (A)  or  (B),  respectively,  for  purposes  of 
the  provision  of  in-home  care  under  the  plan  ", 
(c)  Payment.— Section  1833(a)  (42  U.S.C.  13951(a))  is  amended— 

(1)  in  paragraph  (2),  by  inserting  "(AXii),"  after  "subpara- 
graphs" the  first  place  it  appears, 

(2)  in  paragraph  (3),  by  striking  "(D)"  and  inserting  "(AXii), 
(D),",  and 

(3)  by  adding  at  the  end  the  following: 
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'Tayment  for  in-home  care  for  chronically  dependent  individuals 
shaU  be  paid  on  the  basis  of  an  hour  of  such  care  provided.  In  Contracts, 
applying  paragraph  (2)  in  the  case  of  an  organization  receiving 
payment  under  clause  (A)  of  paragraph  (1)  or  under  a  reasonable 
cost  reimbursement  contract  under  section  1876  and  providing  cov- 
erage of  in-home  care,  the  Secretary  shall  provide  for  an  appropriate 
a4}ustment  in  the  payment  amounts  otherwise  made  to  reflect  the 
aggregate  increase  in  payments  that  would  otherwise  be  made  with 
respect  to  enrollees  ir  the  oiganization  if  payments  were  made  other 
than  under  such  clause  or  such  a  contract  if  payments  were  to  be 
made  on  an  individual-by-individual  basis.". 

(d)  Certification.— Section  1835(aX2)  (42  U.S.C.  1395n(aX2)),  as 
amended  by  section  203(d)  of  this  Act,  is  amended — 

(1)  by  strikmg  "and"  at  the  end  of  subparagraph  (F); 

(2)  by  striking  the  period  at  the  end  of  subparagraph  (G)  and 
inserting  in  lieu  thereof    and";  and 

(3)  by  inserting  after  subparagraph  (G)  the  following  new 
subparagraph: 

"(H)  in  the  case  of  in-home  care  provided  to  a  chronicallv 
dependent  individual  during  a  12-month  period,  the  individ- 
ual was  a  chronically  dependent  individual  during  the  3- 
month  period  immediately  preceding  the  beginning  of  the 
12-month  period.". 

(e)  Standards  for  Utilization. — 

(1)  Section  1862(a)  (42  U.S.C.  1395y(a)),  as  amended  by  section 
204(dX2)  of  this  Act,  is  amended— 

(A)  in  paragraph  (1)— 

(i)  by  striking  "and"  at  the  end  of  subparagraph  (E), 

(ii)  by  adding  "and"  at  the  end  of  subparagraph  (F), 
and 

(iv)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(G)  in  the  case  of  in-home  care  for  chronically  dependent 
individuals,  which  is  not  reasonable  and  necessary  to  assure  the 
health  and  condition  of  the  individual  is  maintained  in  the 
individual's  noninstitutional  residence;";  and 

(B)  in  paragraph  (6),  by  inserting  "and  except,  in  the  case 
of  in-home  care,  as  is  otherwise  permitted  under  paragraph 
(IKG)"  after  "paragraph  (IXC)". 

(2)  The  Secretary  of  Health  and  Human  Services  shall  take  42  USC  I395k 
appropriate  efforts  to  assure  the  quality,  and  provide  for  appro-  note 
priate  utilization  of,  in-home  care  for  chronically  dependent 
individuals  under  the  amendments  made  by  this  section. 

(f)  EFFEcnvt  Date.— The  amendments  made  by  this  section  shall   42  use  i395k 
apply  to  items  and  services  furnished  on  or  after  January  1,  1990.  note 

(g>  Study  of  Alternative  Out-of-Home  Services.- The  Sec-  Reports, 
retary  of  Health  and  Human  Services  shall  study,  and  report  to  ^2  use  I395k 
Congress,  not  later  than  18  months  after  the  date  of  the  enactment 
of  this  Act,  on  the  advisability  of  providing,  to  chronically  dependent 
individuals  eligible  for  in-home  care  under  the  amendments  made 
by  this  section,  outof-home  services  (such  as  adult  day  care  services 
or  nursing  facility  services)  as  alternative  services  to  in-home  care. 

SEC  206.  EXTENDING  HOME  HEALTH  SERVICES. 

(a)  In  General.— Section  1861(m)  (42  U.S.C.  1395x(m))  is  amended 
by  adding  at  the  end  the  following  new  sentence:  "For  purposes  of 
paragra^  (1)  and  (4)  and  sections  1814(aX2XC)  and  l835(aX2XA), 
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nursing  care  and  home  health  aide  services  shall  be  considered  to  be 
provided  or  needed  on  an  'intermittent'  basis  if  they  are  provided  or 
needed  less  than  7  days  each  week  and,  in  the  case  they  are  provided 
or  needed  for  7  days  each  week,  if  they  are  provided  or  needed  for  a 
period  of  up  to  38  consecutive  days.". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  services  furnished  in  cases  of  initial  periods  of  home 
health  services  beginning  on  or  after  January  1, 1990. 

SEC.  207.  RESEARCH  ON  LONG-TERM  CARE  SERVICES  FOR  MEDICARE 
BENEFICIARIES. 

(a)  In  General.— The  Secretary  of  Health  and  Human  Services, 
from  the  funds  appropriated  under  sub6(Mrtion  (b),  shall  provide  for 
research  on  issues  relating  to  the  delivery  and  financing  of  long- 
term  care  services  for  medicare  beneficiaries.  Such  research  shsul 
include  research  into  at  least  the  following  areas: 

(1)  The  financial  characteristics  of  medicare  beneficiaries  who 
receive  or  need  lon^-term  care  services,  including  whether  such 
beneficiaries  are  eligible  for  medicaid  benefits  for  such  services. 

(2)  How  the  financial  and  other  characteristics  of  m^licare 
beneficiaries  affect  their  utilization  of  institutional  and 
noninstitutional  long-term  care  services. 

(3)  How  relatives  of  medicare  beneficiaries  are  affected  finan- 
cially and  in  other  ways  because  the  beneficiaries  require  or 
receive  long-term  care  services. 

(4)  The  quality  of  long-term  care  services  (in  community-based 
and  custodial  settings)  and  how  the  provision  of  long-term  care 
services  may  reduce  expenditures  for  acute  health  care  services. 

(5)  The  effectiveness  of,  and  need  for,  State  and  Federal 
consumer  protections  which  assure  adequate  access  to  and  pro- 
tect the  rights  of  medicare  beneficiaries  who  are  provided  long- 
term  care  services  (other  than  in  a  nursing  facility). 

(b)  Authorization  of  Appropriations.— There  are  authorized  to 
be  appropriated,  in  equal  parts  from  the  Federal  Hospital  Insurance 
Trust  Fund  and  from  the  Federal  Supplementary  Medical  Insurance 
Trust  Fund,  $5,000,000  for  each  of  fiscal  vears  1989, 1990, 1991, 1992, 
and  1993  to  carry  out  the  research  described  in  subsection  (a). 

(c)  Long-Term  Care  Services  Defined.— In  this  section,  the  term 
"long-term  care  services"  includes  nursing  home  care,  home  Cfu-e, 
community-based  services,  and  custodial  care. 

(d)  Reports.— The  Secretary  of  Health  and  Human  Services  shall 
submit  interim  reports  by  E)ecember  1,  1990,  and  by  December  1, 
1992,  and  a  final  report  by  June  1,  1994,  concerning  the  demonstra- 
tion projects  conducted  under  this  section. 

SEC.  208.  STUDY  OF  ADULT  DAY  CARE  SERVICES. 

(a)  Survey  of  Current  Adult  Day  Care  Services.— The  Sec- 
retary of  Health  and  Human  Services  shall  conduct  a  sur\ey  of 
adult  day  care  services  in  the  United  States  to  collect  information 
concerning — 

(1)  the  scope  of  such  services  and  the  extent  of  their  avail- 
ability; 

(2)  the  characteristics  of  entities  providing  such  services; 

(3)  licensure,  certification,  and  other  quality  standards  that 
are  applied  to  those  providing  such  services; 

(4)  the  cost  and  financing  of  such  services;  and 

(5)  the  characteristics  of  the  people  who  use  such  services. 
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(b)  Report. — The  Secretary  shall  report  to  Congress,  by  not  later 
than  1  year  after  the  date  of  the  enactment  of  thife  Act,  on  the 
information  collected  in  the  survey.  Based  on  such  information,  the 
Secretary  shall  include  in  the  report  recommendations  concerning 
appropriate  standards  for  coverage  of  adult  day  care  services  under 
medicare,  including  defining  chronically  dependent  individuals, 
defining  services  included  in  adult  day  care  services,  establishing 
qualifications  of  providers  of  adult  day  care  services,  and  establish- 
ing a  reimbursement  mechanism. 

(c)  Adult  Day  Care  Services  Defined.— In  this  section,  the  term 
"adult  day  care  services"  means  medical  or  social  services  provided 
in  an  organized  nonresidential  setting  to  chronically  impaired 
individuals  who  are  not  inpatients  in  a  medical  institution. 

Subtitle  B— Medicare  Part  B  Monthly 
Premium  Financing 

SEC.  211.  ADJUSTMENT  IN  MEDICARE  PART  B  PREMIUM.  Prescription 

(a)  In  General.— Section  1839  (42  U.S.C.  1395r)  is  amended  by  ^"^^^ 
adding  at  the  end  the  following  new  subsection: 

"(gXlXA)  Except  as  provided  in  this  paragraph,  paragraphs  (4)  and 
(5),  and  subsections  (b)  and  (f),  the  monthly  premium  for  each 
individual  enrolled  under  this  part  otherwise  determined,  without 
regard  to  this  subsection,  shall  be  increased  by  the  sum  of  the 
catastrophic  coverage  monthly  premium  and  the  prescription  drug 
monthly  premium  for  months  in  the  year  determined  under  the 
following  table  (for  months  occurring  in  1989  through  1993)  or 
determined  in  accordance  with  paragraphs  (2)  and  (3)  (for  months 
after  December  1993): 

The 
prescription 
drug 

The  catastrophic  coverage  monthly  monthly 
"In  the  case  of:  premium  is:  premium  is: 

1989                                     $4.00   0 

1990                                     $4.90   0 

1991                                     $6.46   $1.94 

1992                                     $6.75   $2.45 

1993                                     $7.18  ,   $3.02. 

"(BXi)  Except  as  provided  in  subparagraph  iO,  if  the  amount  of 
the  supplemental  premium  rate  otherwise  determined  under  section 
59B  of  the  Internal  Revenue  Code  of  1986  for  taxable  years  begin- 
ning in  a  calendar  year  is  increased  as  a  result  of  subsection 
(eX2XAXi)  of  such  section  or  is  reduced  as  a  result  of  subsection 
(eX2XAXii)  of  such  section,  the  monthly  premium  increase  otherwise 
determined  under  this  paragraph  shall  be  reduced  or  increased, 
respectively,  by  an  amount  equal  to — 

"(I)  yi2th  of  the  excess  or  shortfall,  respectively,  determined 

under  clause  (ii)  for  the  year,  as  adjusted  under  clause  (iv), 

divided  by 

"(II)  the  average  number  of  individuals  covered  under  this 
part  during  the  preceding  year, 
"(ii)  The  excess  or  shortfall  determined  under  this  clause  for  a 
year  is  the  excess  6r  shortfall,  determined  by  the  Secretary  of  the 
Treasury,  of— 
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"(I)  the  total  amount  of  the  supplemental  premiums  imposed 
under  section  59B  of  the  Internal  Revenue  Code  of  1986  in  the 
2nd  preceding  year,  over 

"(II)  the  total  amount  of  such  premiums  which  would  have 
been  imposed  in  such  year  if  the  supplemental  premium  rate 
under  such  section  had  been  increased  by  the  shortfall  rate,  or 
decreased  by  the  excess  rate,  described  in  clause  (iii). 
"(iii)  The  excess  rate  or  shortfall  rate  under  this  clause  for  a  year 
is  the  excess  or  shortfall  of— 

"(I)  the  supplemental  premium  rate  established  under  section 
59B  of  the  Internal  Revenue  Code  of  1986  for  taxable  years 
beginning  in  the  year,  and 

"(11)  the  amount  of  such  supplemental  rate  if  determined 
without  regard  to  subsection  (eX2XA)  of  such  section, 
"(iv)  The  amount  determined  under  clause  (i)(I)  for  a  year  shall  be 
increased  by  the  percentage  by  which  the  per  capita  catastrophic 
coverage  premium  liability  (as  determined  in  section  59B(e)(3)(DXii) 
of  the  Internal  Revenue  Code  of  1986)  for  the  second  preceding  year 
exceeds  such  liability  for  the  fourth  preceding  year  (determined  as  if 
the  catastrophic  coverage  premium  rate  for  the  second  preceding 
calendar  year  were  the  same  as  the  rate  in  effect  for  the  fourth 
preceding  calendar  year). 

"(C)  In  no  event  shall  the  monthly  premium  increase  in  effect 
under  this  paragraph  for  months  in  a  year  after  1993  be  less  than 
the  monthly  premium  increase  in  effect  under  this  paragraph  for 
months  in  the  preceding  year. 

"(D)  If  subparagraph  (B)  or  subparagraph  (C),  or  both,  affects  the 
increase  in  the  monthly  premium  determined  under  this  paragraph 
for  a  year,  the  increase  in  the  monthly  premium  determined  after 
the  application  of  such  subparagraph  or  subparagraphs  shall  be 
allocated  between  the  catastrophic  coverage  monthly  premium  and 
the  prescription  drug  monthly  premium  on  the  basis  of  the  respec- 
tive amounts  of  such  premiums  without  regard  to  the  application  of 
either  such  subparagraph. 

"(2XA)  In  the  case  of  months  in  a  year  after  1993,  the  catastrophic 
coverage  monthly  premium  is  the  catastrophic  coverage  monthly 
premium  (in  effect  under  paragraph  (1)  or  this  paragraph  for 
months  in  the  preceding  year,  determined  without  regard  to  para- 
graph (IXB)  or  (IXO)  adjusted  by  the  percentage  determined  imder 
subparagraph  (B)  for  the  year. 

"(B)  The  percentage  determined  under  this  subparagraph  for  a 
year  shall  be  the  sum  of— 

"(i)  the  outlay-premium  percentage,  and 
"(ii)  the  reserve  account  percentage. 
For  purposes  of  the  preceding  sentence,  negative  percentages  shall 
be  taken  into  account  as  negatives. 

"(CXi)  Except  as  provided  in  clause  (ii),  the  outlay-premium 
percentage  for  any  year  is  the  percentage  by  which — 

"(I)  the  per  capita  catastrophic  outlays  in  the  2nd  preceding 
year  exceeds 

"(II)  such  outlays  in  the  3rd  preceding  calendar  year. 
If  there  is  no  excess,  this  clause  shall  be  applied  by  substituting  'is 
less  than'  for  'exceeds'  and  the  percentage  determined  with  such 
substitution  shall  be  taken  into  account  as  a  negative  percentage. 
"(ii)If- 
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"(I)  the  percentage  increase  in  the  CPI  for  the  12-month 
period  ending  with  May  of  the  preceding  calendar  year,  exceeds 
(or  is  less  than) 

"(II)  such  increase  for  the  12-month  period  ending  with  May 
of  the  2nd  preceding  calendar  year, 
by  at  least  1  percentage  point,  the  percentage  determined  under 
clause  (i)  for  any  year  shall  be  adjusted  up  (or  down,  respectively)  by 
V2  of  the  amount  by  which  such  excess  (or  shortage,  respectively) 
exceeds  1  percent. 

"(DXi)  The  reserve  account  percentage  for  any  calendar  year  is  the 
percentage  which  the  premium  change  determined  under  clause  (ii) 
is  of  the  catastrophic  coverage  monthly  premium  in  effect  under 
paragraph  (1)  or  this  paragraph  for  the  preceding  year  (determined 
without  regard  to  paragraph  dXB)  or  (IXC)).  If  there  is  an  excess 
determined  under  clause  (iii),  the  percentage  determined  under  the 
preceding  sentence  shall  be  taken  into  account  as  a  negative 
percentage. 

"(ii)  The  premium  change  determined  under  this  clause  for  any 
year  is  the  adjustment  in  the  catastrophic  coverage  monthly  pre- 
mium (otherwise  in  effect  for  the  2nd  preceding  year)  which  the 
Secretary  determines  would  have  result€Kl  in  an  aggregate  increase 
(or  decrease)  in  the  premiums  imposed  by  this  suwection  for  such 
year  equal  to  37  percent  of  the  shortfall  or  excess  determined  under 
clause  (iii)  for  the  calendar  year. 

"(iii)  The  shortfall  (or  excess)  determined  under  this  clause  for  any 
year  is  the  amount  by  which — 

"(I)  20  percent  of  the  outlays  during  the  2nd  preceding  cal- 
endar vear  from  the  Medicare  Catastrophic  (Coverage  Account 
created  under  section  184 IB,  exceeds  (or  is  less  than) 

"(II)  the  balance  in  such  Account  as  of  the  close  of  such  2nd 
preceding  calendar  year  (determined  by  taking  into  account 
previous  premium  increases  by  reason  of  the  reserve  account 
percentage  under  this  paragraph  or  section  59B(e)  of  the 
Internal  Revenue  Code  of  1986  which  have  not  been  credited 
into  such  Account). 
"(3)  In  the  case  of  months  in  a  year  after  1993,  the  prescription 
drug  monthly  premium  shall  be  determined  under  rules  similar  to 
the  rules  of  paragraph  (2);  except  that — 

"(A)  in  determining  the  prescription  drug  monthly  premium 
for  anv  month  in  a  vear  before  1998,  the  following  percentages 
shall  be  substituted  for  20  percent  in  paragraph  (2)(DXiiiXI): 
"In  the  case  of  year  The  percentage  is: 


"(B)  no  adjustment  by  reason  of  the  outlay-premium  percent- 
age shall  be  made  for  any  calendar  year  before  1998; 

"(C)  any  reference  to  the  Medicare  CJatastrophic  Coverage 
Account  shall  be  treated  as  a  reference  to  the  Federal  Cata- 
strophic Drug  Insurance  Trust  Fund;  and 

"(D)  any  reference  to  the  catastrophic  coverage  monthly  pre- 
mium shall  be  treated  as  a  reference  to  the  prescription  drug 
monthly  premium. 

"(4XA)  In  the  case  of  an  individual  who  is  a  resident  of  Puerto  Rico   Territories,  U.S. 
or  who  is  a  resident  of  another  U.S.  commonwealth  or  territory 
during  a  month,  instead  of  the  premium  increase  provided  under 
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paragraph  (1),  subject  to  subsection  (b),  the  monthly  premium  for 
each  individual  enrolled  under  this  part  otherwise  determined, 
without  regard  to  this  subsection,  shall  be  increased  by  the  sum  of— 
"(i)  the  catastrophic  coverage  monthly  premium  determined 
under  subparagraph  (B)  for  such  resident  for  the  year,  and 
"(ii)  the  prescription  drug  monthly  premium  determined 
under  subparagraph  (C)  for  the  resident  for  the  year. 
"(B)  The  catastrophic  coverage  monthly  premium  for  months — 
"(i)  in  1989  is  $1.30  for  a  resident  of  Puerto  Rico  and  $2.10  for 
a  resident  of  another  U.S.  commonwealth  or  territory; 

"(ii)  in  1990  is  $3.56  for  a  resident  of  Puerto  Rico  and  $5.78  for 
a  resident  of  another  U.S.  commonwealth  or  territory;  and 
"(iii)  in  a  subsequent  year,  with  respect  to  a  resident  of  Puerto 
Rico  or  a  resident  of  another  U.S.  commonwealth  or  territory,  is 
the  catastrophic  coverage  monthly  premium  established  under 
this  subparagraph  for  the  preceding  year  with  respect  to  such  a 
resident  increased  by  the  same  percentage  (estimated  by  the 
Secretanr  in  September  of  that  preceding  year)  by  which — 
"(I)  the  per  capita  catastrophic  outlays  for  the  year,  will 
exceed 

"(II)  the  per  capita  catastrophic  outlays  for  that  preced- 
ing year. 

"(C)  The  prescription  drug  monthly  premium  for  months— 

"(i)  in  1990  is  $0.14  for  a  resident  of  Puerto  Rico  and  $0.22  for 
a  resident  of  another  U.S.  commonwealth  or  territory; 

"(ii)  in  1991  is  $1.21  for  a  resident  of  Puerto  Rico  and  $1.93  for 
a  resident  of  another  U.S.  commonwealth  or  territory;  and 
"(iii)  in  a  subsequent  year,  with  respect  to  a  resident  of  Puerto 
Rico  or  a  resident  of  another  U.S.  commonwealth  or  territory,  is 
the  prescription  drug  monthly  premium  established  under  this 
subparagraph  for  the  preceding  year  with  respect  to  such  a 
resident  increased  by  the  same  percentage  (estimated  by  the 
Secretary  in  September  of  that  preceding  year)  by  which— 
"(I)  the  per  capita  prescriptioh  drug  outlays  for  the  year, 
will  exceed 

"(II)  the  per  capita  prescription  drug  outlays  for  that 
preceding  year. 

"(5XA)  In  the  case  of  a  part  B  only  individual  (as  defined  in 
paragraph  (8XF))  during  a  month,  instead  of  the  premium  increase 
provided  under  paragraph  (1),  subject  to  subsection  (b),  the  monthly 
premium  otherwise  determined,  without  regard  to  this  subsection, 
shall  be  increased  by  the  sum  of— 

"(i)  the  catastrophic  coverage  monthly  premium  determined 
under  subparagraph  (B)  for  the  year,  and 

"(ii)  the  prescription  drug  monthly  premium  determined 
under  subparagraph  (C)  for  the  year. 
"(B)  The  catastrophic  coverage  monthly  premium  for  months— 
"(i)  in  1990  is  $8.57,  and 

"(ii)  in  a  subseouent  year  is  Vi2th  of  the  average  actuarial 
expenses  that  the  Secretary  estimates  (during  September  before 
the  year)  will  be  incurred  during  the  year  for  benefits  and 
administration  costs  (other  than  benefits  and  costs  attributable 
to  part  A)  for  which  outlays  may  be  made  from  the  Medicare 
Catastrophic  Coverage  Account. 
"(C)  The  prescription  drug  monthly  premium  for  months— 

"(i)  in  1990  18  $0.53, 

"(ii)  in  1991  is  $4.61,  and 
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"(iii)  a  subsequent  year  is  Vitth  of  the  average  actuarial 
expenses  that  the  Secretary  estimates  (during  September  before 
the  year)  will  be  incurred  during  the  year  for  benefits  and 
admmistration  costs  for  which  outlays  may  be  made  from  the 
Federal  Catastrophic  Drug  Insurance  Trust  Fund. 
"(6XA)  If  any  premium  increase  for  a  month  under  this  subsection 
is  not  a  multiple  of  10  cents,  the  Secretary  shall  round  the  increase 
to  the  nearest  multiple  of  10  cents. 

"(B)  If  the  Secretary  so  rounds  the  premium  increase,  the  amount 
of  such  increase  shall  be  aUocated  between  the  catastrophic  cov- 
erage monthly  premium  and  the  prescription  drug  monthly  pre- 
mium on  the  basis  of  the  respective  amounts  of  such  premiums 
without  r^ard  to  the  application  of  subparagraph  (A). 

"(7XA)  The  Secretary  and  the  Secretary  of  the  Treasury  shall 
jointly— 

"(i)  publish  in  the  Federal  Register  by  not  later  than  July  1  of 
each  year  (beginning  with  1993)  a  proposed  regulation  to  estab- 
lish premium  increases  under  this  subsection  for  months  in  the 
following  year, 

"(ii)  report  to  Congress,  by  not  later  than  September  1  of  such 
year,  on  the  final  premiums  to  be  published  under  clause  (iii), 
and 

"(iii)  publish  in  the  Federal  Register,  during  the  last  3  days  of 
September  of  each  such  year,  a  final  regulation  establishing 
monthly  premiums  under  this  subsection  for  months  in  the 
following  year. 

"(B)  The  Secretary  shall  report  to  Congress,  in  1993,  respecting 
the  appropriateness  of  the  level  of  premium  increases  established 
under  paragraph  (4)  for  residents  of  Puerto  Rico  and  of  other  U.S. 
commonwealthB  and  territories. 
"(8)  For  purposes  of  this  subsection: 

"(A)  The  term  'per  capita  catastrophic  outlays'  means,  with 
respect  to  any  year,  the  amount  (as  determined  by  the  Sec- 
retary) equal  to — 

"(i)  the  outlays  during  such  ^ear  from  the  Medicare 
Catastrophic  Coverage  Account,  divided  by 

"(ii)  the  average  number  of  individuals  entitled  to  receive 
benefits  under  part  A  during  such  year. 
"(B)  The  term  'per  capita  prescription  drug  outlays'  means, 
with  respect  to  any  year,  the  amount  (as  determined  by  the 
Secretaiy)  equal  to — 

"(i)  the  outlays  during  such  year  from  the  Federal  Cata- 
strophic Drug  Insurance  Trust  Fund,  divided  by 

"(ii)  the  average  number  of  individuals  entitled  to  receive 
benefits  under  part  A  during  such  year. 
"(CJ)  The  percentage  increase  in  the  CPI  for  any  12-month 
period  shall  be  the  percentage  by  which  the  Consumer  Price 
index  (as  defined  in  section  luX5)  of  the  Internal  Revenue  Code 
of  1986)  for  the  last  month  of  such  period  exceeds  such  Index  for 
the  last  month  of  the  preceding  12-month  period. 

"(D)  The  term  'Medicare  Catastrophic  Coverage  Account' 
refers  to  such  Account  as  created  under  section  184 IB. 

"(E)  The  term  'U.S.  commonwealth  or  territory'  means  Puerto 
Rico,  the  United  States  Virgin  Islands,  Guam,  Ainerican  Samoa, 
or  the  Northern  Mariana  Islands. 

"(F)  The  term  'part  B  only  individual'  means,  with  respect  to 
a  month,  an  individual  who — 
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"(i)  is  not  a  riesident  of  a  U.S.  commonwealth  or  territory 
(as  defined  in  subparagraph  (E))  during  the  month, 
"(ii)  is  entitled  to  benefits  under  this  part,  and 
"(iii)  is  not  entitled  to  (or,  on  application  without  pay- 
ment of  an  additional  premium,  would  not  be  entitled  to) 
benefits  under  part  A  or  is  entitled  to  benefits  under  such 
part  only  because  of  payment  of  a  premium  under  section 
1818.". 

(b)  Extension  of  Holi>-Harmless  Provision.— Subsection  (0  of 
section  1839  (42  U.S.C.  1395r)  is  amended  to  read  as  follows: 

"(0  For  any  calendar  year  after  1988,  if  an  individual  is  entitled  to 
monthly  benefits  under  section  202  or  223  or  to  a  monthly  annuity 
under  section  3(a),  4(a),  or  4(f)  of  the  Railroad  Retirement  Act  of  197-1 
for  November  and  December  of  the  preceding  year,  and  if  the 
monthly  premium  of  the  individual  under  this  section  for  Decci  iber 
and  for  January  is  deducted  from  those  benefits  under  section 
1840(aXl)  or  section  1840(bXl),  the  monthly  premium  otherwise 
determined  under  this  section  for  an  individual  for  that  year  shall 
not  be  increased,  pursuant  to  this  subsection,  to  the  extent  that  such 
increase  would  reduce  the  amount  of  benefits  payable  to  that 
individual  for  that  January  below  the  amount  of  benefits  payable  to 
that  individual  for  that  December  (after  the  deduction  of  the  pre- 
mium under  this  section).  For  purposes  of  this  subsection,  retro- 
active adjustments  or  payments  and  deductions  on  account  of  work 
shall  not  be  taken  into  account  in  determining  the  monthly  benefits 
to  which  an  individual  is  entitled  under  section  202  or  223  or  under 
the  Railroad  Retirement  Act  of  1974.". 

(c)  Conforming  Amendments.— 

(1)  Section  1839  (42  U.S.C.  1395r)  is  amended— 

(A)  in  the  second  sentence  of  subsections  (aXD  and  (aX4), 
by  inserting  "(other  than  costs  relating  to  the  amendments 
made  by  the  Medicare  Catastrophic  Coverage  Act  of  1988)" 
before  the  period; 

(B)  by  inserting  before  the  period  at  the  end  of  the  last 
sentence  of  subsections  (aXD  and  (aX4)  the  following:  *\  but 
shall  not  take  into  account  any  amounts  in  the  Trust  Fund 
that  may  be  attributable  to  receipts  or  outlays  relating  to 
the  Medicare  Catastrophic  Coverage  Account"; 

(C)  in  subsection  (aX2),  by  striking  "and  (e)"  and  inserting 
",(e),and(g)"; 

(D)  in  subsection  (aX3),  by  striking  "subsection  (e)"  and 
inserting  "subsections  (e)  and  (g)"; 

(E)  in  subsection  (b),  by  striking  "determined  under 
subsection  (a)  or  (e)"  and  inserting  otherwise  determined 
under  this  section  (without  regard  to  subsections  (0  and 
(gX6))";and 

(F)  in  subsection  (eXD,  by  inserting  "except  as  provided  in 
subsection  (g),"  after  "subsection  (a)  . 

(2)  Section  1844(a)  (42  U.S.C.  1395w(a))  is  amended  by  adding 
at  the  end  the  following: 

"In  computing  the  amount  of  aggregate  premiums  and  premiums 
per  enrollee  under  paragraph  (1),  there  shall  not  be  taken  into 
account  premiums  attributable  to  section  1839(g)  or  section  59B  of 
the  Internal  Revenue  Code  of  1986.". 
42  use  I395min.  (3)  Section  1876(aX5)  (42  U.S.C.  1395fftaX5))  is  amended— 

(A)  by  striking  "and  the  Federal  Supplementary  Medical 
Insurance  Trust  Fund"  and  inserting  '\  the  Federal  Supple- 
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mentary  Medical  Insurance  Trust  Fund,  and  the  Federal 
Catastrophic  Drug  Insurance  Trust  Fund",  and 
(B)  by  amending  the  second  sentence  to  read  as  follows: 
"The  portion  of  that  payment  to  the  oi^ganization  for  a  month  to  be  Contracts, 
'paid  by  each  trust  fund  shall  be  determined  as  follows: 

"(A)  In  regard  to  expenditures  by  eligible  organizations 
having  risk-sharing  contracts,  the  allocation  shall  be  deter- 
mined each  year  by  the  Secretary  based  on  the  relative  weight 
that  benefits  from  each  fund  contribute  to  the  adjusted  average 
per  capita  cost. 

"(B)  In  regard  to  expenditures  by  eligible  organizations 
operating  under  a  reasonable  cost  reimbursement  contract,  the 
initial  allocation  shall  be  based  on  the  plan's  most  recent 
budget,  such  allocation  to  be  adjusted,  as  needed,  after  cost 
settlement  to  reflect  the  distribution  of  actual  exj onditures.". 
(d)  Effective  Date.— The  amendments  made  by  this  section  shall   42  use 
apply  (except  as  otherwise  specified  in  such  amendments)  to    I395r  note, 
monthly  premiums  for  months  bi^nning  with  January  1989. 

SEC.  212.  ESTABLISHMENT  OF  FEDERAL  CATASTROPHIC  DRUG  INSUR- 
ANCE  TRUST  FUND;  FUND  TRANSFERS. 

(a)  In  General.— Part  B  of  title  XVin  is  amended  by  inserting 
after  section  1841  the  following  new  section: 

"federal  catastrophic  drug  insurance  trust  fund 

"Sec.  1841A.  (aXD  There  is  hereby  created  on  the  books  of  the 
Treasury  of  the  United  States  a  trust  fund  to  be  known  as  the 
'Federal  Catastrophic  Drug  Insurance  Trust  Fund'  (in  this  section 
referred  to  as  the  'Trust  Fund').  The  Trust  Fund  shall  consist  of  such 
gifts  and  bequests  as  may  be  made  as  provided  in  section  201(iXl) 
and  amounts  transferred  to  it  in  accordance  with  section  1841(j)  or 
under  paragraph  (2). 

"(2)  There  are  hereby  appropriated  to  the  Trust  Fund  amounts 
equivalent  to  100  percent  of  the  supplemental  premiums  imposed  by 
section  59B  of  the  Internal  Revenue  Ckxie  of  1986  which  are  attrib- 
utable to  the  prescription  drug  rate.  The  amounts  appropriated  by 
the  preceding  sentence  shall  be  transferred  from  time  to  time  (not 
less  frequently  than  monthly)  from  the  general  fund  in  the  Treasury 
to  the  Trust  Fund,  such  amounts  to  be  determined  on  the  basis  of 
estimates  by  the  Secretary  of  the  Treasury  of  the  premiums,  speci- 
fied in  the  preceding  sentence,  paid  to  or  deposited  into  the  Treas- 
ury; and  proper  adjustments  shall  be  made  in  amounts  subsequently 
transferred  to  the  extent  prior  estimates  were  in  excess  of  or  were 
less  than  the  premiums  specified  in  such  sentence.  At  the  close  of 
each  year,  the  transfers  under  this  subsection  shall  reflect  all 
premiums  paid  or  deposited  (as  specified  in  this  subsection)  into  the 
Treasury  in  the  year. 

,  "0>)  The  provisions  of  subsections  (b)  through  (i)  of  section  1841 
shall  apply  to  the  Trust  Fund  in  the  same  manner  as  they  apply  to 
the  Federal  Supplementary  Medical  Insurance  Trust  Fund. 

"(c)  Notwithstanding  any  other  provision  of  this  title,  all  pay- 
ments under  this  part  on  or  after  January  1,  1990,  for  benefits  and 
administrative  costs  relating  to  covered  outpatient  drugs  shall  be 
made  from  the  Trust  Fund. 
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"(dXD  The  Secretary  of  the  Treasury,  in  consultation  with  the 
Board  of  Trustees  of  the  Trust  Fund,  shall  publish  in  the  Federal 
Roister — 

"(A)  not  later  than  July  1  of  each  year  (beginning  with  1992), 
information  on — 

"(i)  the  outlays  made  from  the  Trust  Fund  in  the  preced- 
ing year,  and 

(ii)  the  balance  in  the  Trust  Fi:nd  as  of  the  close  of  the 
preceding  year;  and 
"(B)  during  the  last  3  days  of  September  of  each  such  year,  the 
prescription  drug  monthly  premiums  to  be  established  under 
section  1839(g)  for  months  in  the  succeeding  year. 
"(2)  The  Secretary  shall  report  to  Congress,  not  later  than  July  1 
of  each  year  (beginning  with  1992),  respecting  the  distribution  of 
outlays  from  the  Trust  Fund  in  ttie  previous  year  among  major 
spending  categories.  The  Comptroller  General  shall  report,  not  later 
than  September  1  of  each  year,  to  Congress  concerning  the 
completeness  and  accuracy  of  the  Secreta^'s  report  under  the 
previous  sentence  and  of  the  premiums  established  under  section 
1839(g)  and  under  section  59B  of  the  Internal  Revenue  Code  of  1986. 

"(e)  In  this  part,  with  respect  to  the  Trust  Fund  and  the  Medicare 
Catastrophic  (Coverage  Account,  the  terms  'outlays'  and  'receipts' 
mean,  with  respect  to  a  quarter  or  other  period,  gross  outlays  and 
receipts,  as  such  terms  are  employed  in  the  'Monthly  Treasury 
Statement  of  Receipts  and  Outlays  of  the  United  States  Government 
(MTS)',  as  published  by  the  Department  of  the  Treasury,  for  months 
in  such  quarter  or  other  period/'. 
0))  Transfers  of  C^ertain  Premiums.— 

(1)  Transfer  of  flat  prescription  drug  premiubis  to  fed- 
eral CATASTROPHIC  DRUG  INSURANCE  TRUST  FUND.— Section  1840 

(42  U.S.C.  1395s)  is  amended  by  adding  at  the  end  the  following 
new  subsection: 

"(i)  Notwithstanding  the  previous  provisions  of  this  subsection, 
premiums  collected  under  this  pcirt  which  are  attributable  to  a 


1839(g)  shall,  instead  of  bemg  transferred  to  (or  being  deposited  to 
the  credit  of)  the  Federal  Supplemental  Medical  Insurance  Trust 
Fxmd,  be  transferred  to  (or  deposited  to  the  credit  of)  the  Federal 
(Catastrophic  Drug  Insurance  Trust  Fund.". 

(2)  Transfer  of  supplemental  catastrophic  coverage  pre- 
miums INTO  THE  SMI  TRUST  FUND.— Section  1841(a)  (42  U.S.C. 
1395t(a))  is  amended  by  adding  the  following:  "There  are  hereby 
appropriated  to  the  Trust  Fund  amounts  equivalent  to  100 
percent  of  the  supplement€d  premiums  imposed  by  section  59B 
of  the  Internal  Revenue  Code  of  1986  which  are  attributable  to 
the  catastrophic  coverage  rate  and  which  are  not  otherwise 
appropriated  under  section  1817A(aX2)  to  the  Federal  Hospital 
Insurance  Catastrophic  Coverage  Reserve  Fund.  The  amounts 
appropriated  by  the  preceding  sentence  shall  be  transferred 
from  time  to  time  (not  less  frequently  than  monthly)  from  the 
general  fund  in  the  Treasury  to  the  Trust  Fund,  such  amounts 
to  be  determined  on  the  basis  of  estimates  by  the  Secretary  of 
the  Treasury  of  the  premiums,  specified  in  the  preceding  sen- 
tence, paid  to  or  deposited  into  the  Treasury;  and  proper  adjust- 
ments shall  be  made  in  amounts  subsequently  transferred  to 
the  extent  prior  estimates  were  in  excess  of  or  were  less  than 
the  premiums  specified  in  such  sentence.  At  the  close  of  each 
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year,  the  transfers  under  this  subsection  shall  reflect  all  pre- 
miums under  section  59B  of  the  Internal  Revenue  Code  of  1986 
paid  or  deposited  into  the  Treasury  in  the  year.", 
(c)  Conforming  Amendments.— 

(IXA)  Section  201(gXlXA)  (42  U.S.C.  401(gXlXA))  is  amended 
bv  striking  "and  the  Federal  Supplementary  Medical  Insurance 
TVust  Fund"  and  inserting  Fcxieral  Supplementary  Medical 
Insurance  Trust  Fund,  and  the  Federal  Catastrophic  Drug 
Insurance  Trust  Fund". 

(B)  Section  201(iXl)  (42  U.S.C.  401(iXl))  is  amended  by  striking 
"and  the  Federal  Supplementary  Medical  Insurance  Trust 
Fund"  and  inserting  Federal  Hospital  Insurance  Catastrophic 
Coverage  Reserve  Fund,  Federal  Supplementary  Medical  Insur- 
ance Trust  Fund,  and  the  Federal  Gatastrophic  Drug  Insurance 
Trust  Fund". 

(2)  Section  183d(a)  (42  U.S.C.  13951(a))  is  amended,  in  the 
matter  before  paragraph  (1),  by  inserting  "or,  as  provided  in 
section  1841A(c),  from  the  Federal  Catastrophic  Drug  Insurance 
Trust  Fund"  after  "Medical  Insurance  Trust  Fund". 

(3)  Section  1817(b)  (42  U.S.C.  1395i(b))  is  amended  by  inserting 
after  the  sixth  sentence  the  following:  "Such  report  shall  also 
identify  (and  treat  separately)  those  outlays  from  the  Trust 
Fund  which  are  also  outlays  from  the  Medicare  Catastrophic 
Coverage  Accoimt  created  under  section  1841B  and  those  out- 
lays for  which  there  are  amounts  transferred  into  the  Federal 
Hospital  Insurance  Catastrophic  Coverage  Reserve  Fund.". 

(4)  Section  1841(b)  (42  U.S.C.  1395ta>))  is  amended  by  inserting 
after  the  sixth  sentence  the  following:  "Such  report  shall  also 
identify  (and  treat  separately)  those  receipts  and  outlays  in  the 
Trust  Fund  which  are  also  receipts  and  outlays  in  the  Medicare 
Catastrophic  Coverage  Account  created  under  section  1841B.". 

SEC.  213.  CREATION  OP  MEDICARE  CATASTROPHIC  COVERAGE  ACCOUNT. 

(a)  In  General— Part  B  of  title  XVm  is  amended  by  inserting 
after  section  1841  A,  as  inserted  by  section  212,  the  following  new 
section: 

"mEDICAKE  CATASTROPHIC  COVERAGE  ACCOUNT 

"Sec.  1841B.  (a)  For  purposes  of  carrying  out  certain  provisions  of  42  use  i395t-2. 
this  title,  and  section  59B  of  the  Internal  Revenue  Code  of  1986, 
there  is  hereby  created  on  the  books  of  the  Treasury  of  the  United 
States  an  account  to  be  known  as  the  'Medicare  (Catastrophic  Ov- 
erage Account'  (in  this  section  referred  to  as  the  'Account'),  to  be 
maintained  by  the  Secretary  of  the  Treasury  in  consultation  with 
the  Boards  of  Trustees  of  the  Federal  Hospital  Insurance  Trust 
Fund  and  the  Federal  Supplementarv  Medical  Insurance  Trust 
Fund.  No  funds  shall  actually  be  transferred  into  or  paid  out  of  the 
Account,  but,  for  other  purposes  of  this  part  and  for  purposes  of 
section  59B  of  the  Internal  Revenue  Code  of  1986,  amounts  credited 
to  the  Account  shall  be  considered  receipts  of  the  Account  and 
amounts  debited  to  the  Account  shall  be  considered  outlays  from  the 
Account. 
"(bXi)  The  Account  shall  be— 

"(A)  credited  for  receipts  of  the  Federal  Supplementary  Medi- 
cal Insurance  Trust  Fund  attributable  to  the  portion  of  supple- 
mental premiums  under  section  59B  of  the  Internal  Revenue 
Code  of  1986,  and  the  premiums  under  section  1839(g),  attrib- 
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utable  to  the  catastrophic  coverage  premium  rate  or  cata- 
strophic coverage  monthly  premium, 

"(B)  credited  for  receipts  of  the  Federal  Hospital  Insurance 
Catastrophic  Coverage  Reserve  Fund,  and 

"(C)  debited  for  outlays  made  under  this  title  that  are  attrib- 
utable to  the  amendments  made  by  the  Medicare  (Catastrophic 
Coverage  Act  of  1988  (other  than  outla>'s  relating  to  covered 
outpatient  drugs  and  related  administrative  costs). 
"(2)  In  addition,  the  Account  shall  be — 

"(A)  credited  with  interest  (at  the  rate  used  for  purposes  of 
the  Federal  Supplementary  Medical  Insurance  Trust  Fund)  on 
any  positive  average  balance  maintained  in  the  Account  in  a 
calendar  quarter,  and 

"(B)  debited  with  interest  (at  the  rate  used  for  purposes  of  the 
Federal  Supplementary  Medical  Insurance  Trust  Fund)  on  anv 
negative  average  balance  maintained  in  the  Account  in  a  cal- 
endar quarter. 

"(3)  Credits  and  debits  under  this  subsection  shall  be  made  as  of 
the  last  date  of  each  month  based  upon  receipts  and  outlays  occur- 
ring during  the  month,  as  estimated  by  the  Secretary  and  the 
Secretary  of  the  Treasury. 

"(4)  The  Account  shaU  also  identify  (and  treat  separately)  those 
credits  and  debits  in  the  Account  which  are  also  receipts  and  outlays 
in  the  Federal  Supplementary  Medical  Insurance  Trust  Fund,  those 
receipts  which  are  also  receipts  of  the  Federal  Hospital  Insurance 
Catastrophic  (Coverage  Reserve  Fund,  and  those  outlays  that  are 
also  outlays  from  the  Federal  Hospital  Insurance  Trust  Fiind. 

*(cXl)  The  Secretary  of  the  Treasury  shall  publish  in  the  Federal 
r — 

'(A)  not  later  than  July  1  of  each  year  (beginning  with  1990), 
information  on — 

"(i)  the  outlays  made  firom  the  Account  in  the  preceding 
year,  and 

"(ii)  the  balance  in  the  Account  as  of  the  close  of  the 
preceding  year;  and 
"(B)  during  the  last  3  days  of  September  of  each  such  year,  the 
catastrophic  coverage  monthly  premiums  to  be  established 
under  section  1839(g)  for  months  in  the  succeeding  year. 
"(2)  The  Secretary  shall  report  to  Congress,  not  later  than  July  1 
of  each  year  (beginning  with  1990),  respecting  the  distribution  of 
outlays  m>m  the  Account  in  the  previous  year  among  malor  spend- 
ing categories.  The  Comptroller  C^neral  shall  report,  not  later  than 
Septem^r  1  of  each  year,  to  (Congress  concerning  the  completeness 
and  accuracy  of  the  Secretary's  report  under  the  previous  sentence 
and  of  the  premiums  established  under  section  1839(g)  and  under 
section  59B  of  the  Internal  Revenue  Code  of  1986. 

"(d)  The  Secretary  of  the  Treasury  shall  report  to  (Congress  in 
April  of  each  year  on  the  status  of  the  Account  created  under  this 
section.". 


Subtitle  C — Miscellaneous  Provisions 


SEC  221.  VOLUNTARY  CERTIFICATION  OF  MEDICARE  SUPPLEMENTAL 
HEALTH  INSURANCE  POLICIES. 

(a)  Free-Look  Period.— Section  1882  (42  U.S.C.  13956s)  is 
amended — 
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(1)  in  subsection  (bXlXB),  by  striking  "and  (3)"  and  inserting 
"through  (4)",  and 

(2)  in  subsection  (c) — 

(A)  by  striking  "and"  at  the  end  of  paragraph  (2), 

(B)  by  striking  the  period  at  the  end  of  paragraph  (3)  and 
inserting  ";  and  and 

(C)  by  adding  at  the  end  thereof  the  following: 

"(4)  may,  during  a  period  of  not  less  than  30  (kiys  after  the 
policy  is  issued,  be  returned  for  a  fiill  refund  of  any  premiums 
paid  (without  regard  to  the  manner  in  which  the  purchase  of 
the  policy  was  solicited).". 

(b)  Reporting  of  Information  Relating  to  Loss  Ratios. — Sec- 
tion 1882(bXl),  as  amended  by  subsection  (a),  is  further  amended— 

(1)  in  subparagraph  (C),  by  striking  "(A)  and  (6)"  and  insert- 
ing "(A),  (B),  and  (Cr, 

(2)  by  redesignating  subparagraphs  (C)  and  (D)  as  subpara- 
graphs (D)  and  (E),  respectively,  and 

(3)  by  inserting  after  subparagraph  (B)  the  following  new 
subpeu-agraph: 

"(C)  provides  that— 

(i)  information  with  respect  to  the  actual  ratio  of  bene- 
fits provided  to  premiums  collected  under  such  policies  will 
be  reported  to  the  State  on  forms  conforming  to  those 
developed  by  the  National  Association  of  Insurance 
Commissioners  for  such  purpose,  or 

"(ii)  such  ratios  will  be  monitored  under  the  program  in 
an  alternative  manner  approved  by  the  Secretary;". 

(c)  Consumer  Information.— Section  1882(e)  is  amended—  42  USC  I3956s. 

(1)  by  inserting  "(1)"  after  "(e)",  and 

(2)  by  adding  at  the  end  thereof  the  following: 
"(2)  The  Secretary  shall— 

"(A)  inform  all  individuals  entitled  to  benefits  under  this  title 
(and,  to  the  extent  feasible,  individuals  about  to  become  so 
entitled)  of— 

"(i)  the  actions  and  practices  that  are  subject  to  sanctions 
under  subsection  (d),  and 

"(ii)  the  manner  in  which  they  may  report  any  such 
action  or  practice  to  ai'i  appropriate  official  of  the  Depart- 
ment of  Health  and  Human  Services  (or  to  an  appropriate 
State  official),  and 
"(B)  publish  the  toll-free  telephone  number  for  individuals  to  Law 
report  suspected  violations  of  the  provisions  of  such  subsection,  enforcement 
"(3)  The  Secretary  shall  provide  individuals  entiUed  to  benefits  ^"^^ 
under  this  title  (and,  to  the  extent  feasible,  individuals  about  to 
become  so  entitled)  with  a  listing  of  the  addresses  and  telephone 
numbers  of  State  and  Federal  agencies  and  offices  that  provide 
information  and  assistance  to  individuals  with  respect  to  the  selec- 
tion of  medicare  supplemental  policies.". 

(d)  Revision  of  Model  Standards;  Transition.— Section  1882  is 
further  amended— 

(1)  in  the  third  sentence  of  subsection  (a),  by  striking  "Such 
certification"  and  inserting  "Subject  to  subsection  (kX3),  such 
certification"; 

(2)  in  subsection  (b),  by  striking  "(for  so  long  as"  and  inserting 
"(subject  to  subsection  (kX3),  for  so  long  as";  and 

(3)  by  adding  at  the  end  thereof  the  following  new  subsections: 
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"(kXlXA)  If,  within  the  90-day  period  beginning  on  the  date  of  the 
enactment  of  this  subsection,  the  National  Association  of  Insurance 
Commissioners  (in  this  subsection  referred  to  as  the  'Association') 
amends  the  NAIC  Model  Regulation  adopted  on  June  6,  1979  (as  it 
relates  to  medicare  supplemental  policies),  with  respect  to  matters 
such  as  minimum  benefit  standards,  loss  ratios,  disclosure  require- 
ments, and  replacement  requirements  and  provisions  otherwise 
necessary  to  reflect  the  changes  in  law  made  by  the  Medicare 
Catastrophic  Coverage  Act  of  1988,  subsection  (gX2XA)  shall  be 
applied  in  a  State,  effective  on  and  after  the  date  specified  in 
subparagraph  (B),  as  if  the  reference  to  the  Model  Emulation 
adopted  on  June  6,  1979,  were  a  reference  to  the  Model  R^ulation 
as  amended  by  the  Association  in  accordance  with  this  paragraph 
(in  this  subsection  and  subsection  (1)  referred  to  as  the  'amended 
NAIC  Model  Regulation'). 

"(B)  The  date  specified  in  this  subparagraph  for  a  State  is  the 
earlier  of  the  date  the  State  adopts  standards  equal  to  or  more 
stringent  than  the  amended  NAIC  Model  Regulation  or  1  year  ailer 
the  date  the  Association  first  adopts  such  amended  Regulation. 

"(2XA)  If  the  Association  does  not  amend  the  NAIC  Model  Regula- 
tion within  the  90-day  period  specified  in  paragraph  (IX A),  the 
Secretary  shall  promulgate,  not  later  than  60  days  after  the  end  of 
such  period.  Federal  model  standards  (in  this  subsection  and  subsec- 
tion G)  referred  to  as  'Federal  model  standards')  for  medicare  supple- 
mental policies  to  reflect  the  changes  in  law  made  by  the  Medicare 
Catastrophic  Coverage  Act  of  1988,  and  subsection  (gX2XA)  shall  be 
applied  in  a  State,  effective  on  and  after  the  date  specifled  in 
subparagraph  (B),  as  if  the  reference  to  the  Model  Regulation 
adopted  on  June  6,  1979,  were  a  reference  to  Federal  model 
standards. 

"(B)  The  date  specified  in  this  subparagraph  for  a  State  is  the 
earlier  of  the  date  the  State  adopts  standards  equal  to  or  more 
stringent  than  the  Federal  model  standards  or  1  year  after  the  date 
the  Secretary  first  promulgates  such  standards. 

"(3)  Notwithstanding  any  other  provision  of  this  section  (except  as 
provided  in  subsection  (\)}— 

"(A)  no  medicsu^  supplemental  policy  may  be  certified  by  the 
Secretary  pursuant  to  subsection  (a), 

"(B)  no  certification  made  pursuant  to  subsection  (a)  shall 
remain  in  effect,  and 

"(C)  no  State  regulatory  program  shall  be  found  to  meet  (or  to 
continue  to  meet)  the  requirements  of  subsection  (bXlXA), 
unless  such  policy  meets  (or  such  program  provides  for  the  applica- 
tion of  standards  equal  to  or  more  stringent  than)  the  standards  set 
forth  in  the  amended  NAIC  Model  Regulation  or  the  Federal  model 
standards  (as  the  case  may  be)  by  the  date  specified  in  paragraph 
(IXB)  or  (2XB)  (as  the  case  may  be). 

"GXD  Until  the  date  specified  in  paragraph  (3),  in  the  case  of  a 
qualifying  medicare  supplemental  policy  described  in  paragraph  (2) 
issued — 

"(A)  before  January  1, 1989,  the  policy  is  deemed  to  remain  in 
compliance  with  this  section  if  the  insurer  issuing  the  policy 
complies  with  the  NAIC  Model  Transition  Regulation  (including 
giving  notices  to  subscribers  and  filing  for  premium  adjust- 
ments with  the  State  as  described  in  section  5.B.  of  such  Regula- 
tion) by  January  1, 1989;  or 
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"(B)  on  or  after  January  1,  1989,  the  policy  is  deemed  to  be  in 
compliance  with  this  section  if  the  insurer  issuing  the  policy 
complies  with  the  NAIC  Model  Transition  Regulation  before  the 
date  of  the  sale  of  the  policy. 
"(2)  In  paragraph  (1),  the  term  'qualifying  medicare  supplemental 
policy'  means  a  medicare  supplemental  policy — 
"(A)  issued  in  a  State  which — 

"(i)  has  not  adopted  standards  equal  to  or  more  stringent 
than  the  NAIC  Model  Transition  Regulation  by  January  1, 
1989,  and 

"(ii)  has  not  adopted  standards  equal  to  or  more  stringent 
than  the  amended  NAIC  Model  Regulation  (or  Federal 
model  standards)  by  January  1, 1989;  and 
"(B)  which  has  been  issued  in  compliance  with  this  section  (as 
in  effect  on  June  1, 1988). 
"(3XA)  The  date  specified  in  this  paragraph  is  the  earlier  of— 
"(i)  the  first  date  a  State  adopts,  after  January  1,  1989, 
standards  equal  to  or  more  stringent  than  the  NAIC  Model 
Transition  Regulation  or  equal  to  or  more  stringent  than  the 
amended  NAIC  Model  R^^ation  (or  Federal  model  standards), 
as  the  case  may  be,  or 

"(ii)  the  later  of  (1)  the  date  specified  in  subsection  (kXlXB)  or 
(kX2)(B)  (as  the  case  may  be),  or  (II)  the  date  specified  in 
subparagraph  (B). 
"(B)  In  the  case  of  a  State  which  the  Secretary  identifies  as— 
"(i)  requiring  State  legislation  (other  than  legislation  appro- 
priating funds)  in  order  for  medicare  supplemental  policies  to 
meet  standards  described  in  subparagraph  (AXi),  but 

"(ii)  having  a  l^islature  which  is  not  scheduled  to  meet  in 
1989  in  a  legislative  session  in  which  such  legislation  may  be 
considered, 

the  date  specified  in  this  subp€u-agraph  is  the  first  day  of  the  first 
calendar  quarter  beginning  after  the  close  of  the  fii^  legislative 
session  of  the  State  legislature  that  begins  on  or  after  January  1, 
1989,  and  in  which  l^islation  described  in  clause  (i)  may  be  consid- 
ered. For  purposes  of  the  previous  sentence,  in  the  case  of  a  State 
that  has  a  2-year  l^islative  session,  each  year  of  such  session  shall 
be  deemed  to  be  a  separate  regular  session  of  the  State  legislature. 

"(4)  In  the  case  of  a  medicare  supplemental  policy  in  effect  on 
January  1,  1989,  and  offered  in  a  State  which,  as  of  such  date — 
'  (A)  has  adopted  standards  equal  to  or  more  stringent  than 
the  amended  NAIC  Model  Regulation  (or  Federal  model  stand- 
ards), but 

"(B)  does  not  have  in  effect  standards  equal  to  or  more 
stringent  than  the  NAIC  Model  Transition  Regulation  (or  other- 
wise requiring  notice  substantially  the  same  as  the  notice  re- 
quired in  section  5.B.  of  such  Regulation), 
the  policy  shall  not  be  deemed  to  meet  the  standards  in  subsection 
(c)  unless  each  individual  who  is  entitled  to  benefits  under  this  title 
and  is  a  policyholder  under  such  policy  on  January  1,  1989,  is  sent 
such  a  notice  in  any  appropriate  form  by  not  later  than  January  31, 
1989,  that  explains— 

"(A)  the  improved  benefits  under  this  title  contained  in  the 
Medicare  Catastrophic  Coverage  Act  of  1988,  and 

"(B)  how  these  improvements  affect  the  benefits  contained  in 
the  policies  and  the  premium  for  the  policy. 
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"(5)  In  this  subeection,  the  term  'NAIC  Model  Transition  Regula- 
tion' refers  to  the  standards  contained  in  the  'Model  Regulation  to 
Implennient  Transitional  Requirements  for  the  Conversion  of  Medi- 
care Supplement  Insurance  Benefits  and  Premiums  to  Conform  to, 
Medicare  Program  Revisions'  (as  adopted  by  the  National  Associa-' 
tion  of  Insurance  Commissioners  in  September  1987). 

"(6)  The  Secretary  shall  report  to  the  Congress  in  March  1989  and 
in  July  1990  on  actions  States  have  taken  in  adopting  standards 
equal  to  or  more  stringent  than  the  NAIC  Model  Transition  Regula- 
tion or  the  amended  NAIC  Model  Regulation  (or  Federal  model 
standards).". 

(e)  Required  Submission  of  Advertising. — Section  18820))  is  fur- 
ther amended  by  adding  at  the  end  the  following  new  paragraph: 

"(3)  Notwithstanding  paragraph  (1),  a  medicare  supplemental 
policy  offered  in  a  State  shall  not  be  deemed  to  meet  the  standards 
and  requirements  set  forth  in  subsection  (c),  with  respect  to  an 
advertisement  (whether  through  written,  radio,  or  television 
medium)  used  (or,  at  a  State's  option,  to  be  used)  for  the  policy  in  the 
State,  unless  the  entity  issuing  the  policy  provides  a  copy  of  each 
advertisement  to  the  Commissioner  of  Insurance  (or  comparable 
officer  identified  by  the  Secretary)  of  that  State  for  review  or 
approval  to  the  extent  it  may  be  required  under  State  law.". 

(f)  Appointment  of  Supplemental  Health  Insurance  Panel 
Members.— Section  1882(bX2XA)  is  amended  by  striking  "appointed 
by  the  President"  and  inserting  "appointed  by  the  Secretary". 

(g)  Effective  Dates.— 

(1)  Except  as  provided  in  paragraphs  (2)  and  (3),  the  amend- 
ments made  by  this  section  shall  take  effect  on  the  date  of  the 
enactment  of  this  Act. 

(2)  The  amendments  made  by  subsections  (a)  and  (b)  shall 
become  effective  on  the  date  specified  in  subsection  (kXl)(B)  or 
(kX2XB)  of  section  1882  of  the  Social  Security  Act  (as  added  by 
subsection  (c)  of  this  section). 

(3)  The  amendment  made  by  subsection  (f)  shall  apply  to 
medicare  supplemental  policies  as  of  January  1,  1989,  with 
respect  to  advertising  used  on  or  after  such  date. 

(4)  The  Secretary  of  Health  and  Human  Services  shall  provide 
for  the  reappointment  of  members  to  the  Supplemental  Health 
Insurance  Panel  (under  section  1882(bX2)  of  the  Social  Security 
Act)  by  not  later  than  90  days  after  the  date  of  the  enactment  of 
this  Act. 

SEC  222.  ADJUSTMENT  OF  CONTRACTS  WITH  PREPAID  HEALTH  PLANS. 

The  Secretary  of  Health  and  Human  Services  shall— 

(1)  modify  contracts  under  sections  1833(aXlXA)  and  1876  of 
the  Social  Security  Act,  for  portions  of  contract  years  occurring 
after  December  31,  1988,  to  take  into  account  the  amendments 
made  by  this  Act;  and 

(2)  require  such  organizations  to  make  appropriate  adjust- 
ments (including  adjustments  in  premiums  and  benefits)  in  the 
terms  of  their  agreements  with  medicare  beneficiaries  to  take 
into  account  such  amendments. 

The  Secretary  shall  also  provide  for  appropriate  modifications  of 
contracts  with  health  maintenance  organizations  under  section 
1876(iX2XA)  of  the  Social  Security  Act  (as  in  effect  before  February 
1,  1985),  under  section  402(a)  of  the  Social  Security  Amendments  of 
1967,  or  under  section  222(a)  of  the  Social  Security  Amendments  of 
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1972,  for  portions  of  contract  years  occurring  after  December  31, 
1988,  so  as  to  apply  to  such  organizations  and  contracts  the  require- 
ments imposed  by  the  amendments  made  by  this  Act  upon  an 
organization  with  a  risk-sharing  contract  under  section  1876  of  the 
Social  Security  Act. 

SEC.  223.  MAILING  OF  NOTICE  OF  MEDICARE  BENEFITS  AND  INFORMA- 
TION DESCRIBING  PARTICIPATING  PHYSICIAN  PROGRAM. 

(a)  Distribution  of  Notices.— Title  XVin  is  amended  by  inserting 
after  section  1803  the  following  new  section: 

"notice  of  medicare  benefits 

"Sec.  1804.  The  Secretary  shall  prepare  (in  consultation  with   42  use  i395b-2. 
groups  representing  the  elderly  and  with  health  insurers)  and  pro- 
vide for  distribution  of  a  notice  containing— 

"(1)  a  clear,  simple  explanation  of  the  benefits  available  under 
this  title  and  the  major  categories  of  health  care  for  which 
benefits  are  not  available  under  this  title, 

"(2)  the  limitations  on  payment  (including  deductibles  and 
coinsurance  amounts)  that  £u*e  imposed  under  this  title,  and 
"(3)  a  description  of  the  limited  benefits  for  long-term  care 
services  available  under  this  title  and  generally  available  under 
State  plans  approved  under  title  XDC. 
Such  notice  shall  be  mailed  annually  to  individuals  entitled  to 
benefits  under  part  A  or  part  B  of  this  title  and  when  an  individual 
applies  for  benefits  under  part  A  or  enrolls  under  part  B.". 

(b)  Distribution  of  Information  Describing  Participating 
Physician  Program.— Section  1842(hX5)  (42  U.S.C.  1395u(hX5))  is 
amended— 

(1)  by  inserting  "through  an  annual  mailing"  after  "under 
this  part", 

(2)  by  striking  the  last  sentence, 

(3)  by  inserting  "(A)"  after  "(5)",  and 

(4)  by  adding  at  the  end  the  following  new  subparagraph: 
"(6)  The  annual  notice  provided  under  su^^paragraph  (A)  shall 

include — 

"(i)  a  description  of  the  participation  program, 

"(ii)  an  explanation  of  the  advantages  to  beneficiaries  of 

obtaining  covered  services  through  a  participating  physician  or 

supplier, 

(iii)  an  explanation  of  the  assistance  offered  by  carriers  in 
obtaining  the  names  of  participating  physicians  and  suppliers, 
and 

"(iv)  the  toll-free  telephone  number  under  paragraph  (2XA) 
for  inquiries  concerning  the  program  and  for  requests  for  free 
copies  of  appropriate  directories.' . 

(c)  Revision  of  Explanation  of  Medicare  Benefits.— Section 
1842(hX7)  (42  U.S.C.  1395u(hX7))  is  amended— 

(1)  in  subparagraph  (A)— 

(A)  by  inserting  "prominent"  before  "reminder",  and 

(B)  by  striking  ),  and"  and  inserting  "and  a  clear  state- 
ment of  any  amounts  charged  for  the  particular  items  or 
services  on  the  claim  involv«i  above  the  amount  recognized 
under  this  part),"; 

(2)  in  subparagraph  (B),  by  striking  the  period  at  the  end  and 
inserting  ",  and  ;  and 
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(3)  by  adding  at  the  end  the  following  new  subparagraph: 
*'(0  shall  include  (i)  an  offer  of  assistance  to  such  an  individ- 
ual in  obtaining  the  names  of  participating  physicians  of  appro- 
priate specialty  and  (ii)  an  offer  to  provide  a  free  copy  of  the 
appropriate  participating  physician  directory.", 
(d)  Effective  Dates.— 
42  use  l395b-2  (1)  The  Secretary  of  Health  and  Human  Services  shall  first 

note.  distribute  the  notice  required  by  the  amendment  made  by 

subsection  (a)  not  later  than  January  31, 1989. 
42  use  I395u  (2)  The  amendments  made  by  subsection  (b)  shall  apply  to 

note.  annual  notices  b^inning  with  1989. 

42  use  I395u  (3)  The  amendments  made  by  subsection  (c)  shall  first  apply  to 

note.  explanations  of  benefits  provided  for  items  and  services  fur- 

nished on  or  after  January  1, 1989. 

SEC.  224.  CHANGES  IN  CIVIL  MONEY  PENALTIES  FOR  CERTAIN  PRAC- 
TICES OF  HEALTH  MAINTENANCE  ORGANIZATIONS  AND 
COMPETITIVE  MEDICAL  PLANS. 

Section  1876(iX6XBXi)  (42  U.S.C.  1395mm(iX6)(BXi))  is  amended  by 
adding  at  the  end  the  following:  "plus,  with  respect  to  a  determina- 
tion under  subparagraph  (AXii),  double  the  excess  amount  charged 
in  violation  of  such  subparagraph  (and  the  excess  amount  charged 
shall  be  deducted  from  the  penalty  and  returned  to  the  individual 
concerned),  and  plus,  with  respect  to  a  determination  under 
subparagraph  (AXiv),  $15,000  for  each  individual  not  enrolled  as  a 
result  of  the  practice  involved,". 

TITLE  III— PROVISIONS  RELATING  TO 
THE  MEDICAID  PROGRAM 

SEC.  301.  REQUIRING  MEDICAID  BUY-IN  OF  PREMIUMS  AND  COST-SHAR- 
ING  FOR  INDIGENT  MEDICARE  BENEFICIARIES. 

(a)  Requirement.— 

(1)  Section  1902(aX10XE)  (42  U.S.C.  1396a(aX10XE))  is  amended 
by  striking  "at  the  option  of  a  State,  but". 

(2)  Section  1905(pXlXB)  (42  U.S.C.  1396d(pXlXB))  is  amended 
by  striking  "and  the  election  of  the  State". 

Ot>)  Phasing-In  Required  Income  Standard  to  100  Percent  op 
Poverty  Level.— Section  1905(pX2XA)  (42  U.S.C.  1396d(pX2XA))  is 
amended — 

(1)  by  striking  "may  not  exceed  a  percentage  (not  more  than 
100  percent)"  and  inserting  "shall  be  at  least  the  percent  pro- 
vided under  clause  (ii)  (but  not  more  than  100  percent)", 

(2)  by  inserting  "(i)"  after  "(2XA)",  and 

(3)  by  adding  at  the  end  the  following  new  clause: 

"(ii)  Except  as  provided  in  clause  (iii),  the  percent  provided  imder 
this  clause,  with  respect  to  eligibility  for  medical  assistance  on  or 
after— 

"(D  January  1, 1989,  is  85  percent, 

"(H)  January  1, 1990,  is  90  percent, 

"(m)  January  1, 1991,  is  95  percent,  and 

"(IV)  January  1, 1992,  is  100  percent 
"(iii)  In  the  case  of  a  State  which  has  elected  treatment  under 
section  1902(f)  and  which,  as  of  January  1,  1987,  used  an  income 
standard  for  individuals  age  65  or  older  which  was  more  restrictive 
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than  the  income  standard  established  under  the  supplemental  secu- 
rity  income  program  under  title  XVI,  the  percent  provided  under 
clause  (iiX  with  respect  to  eligibility  for  medical  assistance  on  or 
after — 

*W  January  1. 1989.  is  80  percent, 
'Xn)  January  1, 1990,  is  85  percent, 
"(in)  January  1, 1991,  is  90  percent, 
**(fV)  January  1, 1992,  is  95  percent,  and 
"(V)  January  1, 1993,  is  100  percent". 

(c)  Rbsousce  Standasd.— Section  1905(p)  (42  U.S.C.  1396d(p))  is 
amended— 

(1)  in  paragraph  (IXO,  by  striking  "(2XAy'  and  inserting '  W; 

(2)  in  paragraph  (IKD),  by  striking  ''(except  as  provided  in 
paragraph  (2X6))"  and  inserting  "twice";  and 

(3)  in  paragraph  (2)— 

(A)  in  subparagraph  (A),  by  striking  "(2XA)"  and  inserting 
'W.and 

(B)  by  striking  subparagraph  (B). 

(d)  BCedicarb  Covxbage.— Section  1905(p)  (42  VS.C.  1396d(p))  is 
amended — 

(1)  in  paragraph  (3XA),  by  striking  "under  part  B  and  (if 
applicable)  under  section  1818"  and  inserting  "under  title  XVm 
(including  under  part  B  and,  if  applicable,  under  section  1818)"; 

(2)  by  amending  subparagraphs  (B)  and  (Q  of  paragraph  (3)  to 
read  as  follows: 

"(B)  Coinsurance  under  title  XVm  (including  coinsurance 
described  in  section  1813). 

Subject  to  paragraph  (4),  deductibles  established  under 
title  XVm  (including  those  described  in  section  1813,  18330b), 
and  section  1834(cXl))/';  and 

(3)  by  adding  at  the  end  the  following  new  paragraph: 

"(4)  In  a  State  which  provides  medical  assistance  for  prescribed   State  and  local 
drugs  under  section  1905(aX12),  instead  of  providing  to  qualified  governments, 
medicare  beneficiaries,  under  paragraph  (3XC),  medicare  oostrshar-  5^^"^**°" 
ing  with  respect  to  the  annual  d«Iuctible  for  covered  outpatient 
drags  under  section  1834(cXl),  the  State  may  provide  to  such  bene- 
ficiaries, before  charges  for  covered  outpatient  drugs  for  a  year 
reach  such  deductible  amount,  benefits  for  prescribed  drugs  in  the 
same  amount,  duration,  and  scope  as  the  benefits  made  available 
under  the'  State  plan  for  individuals  described   in  section 
1902(aX10XAXi).". 

(e)  Conforming  Amendments. — 

(1)  Section  1843  (42  UJS.C.  1395v)  is  amended  by  inserting  "or 
after  1988"  in  subsections  (a),  (gXD,  and  (hXD  after  "during 
1981". 

(2)  Section  1902  (42  U.S.C.  1396a)  is  amended— 

(A)  in  subsection  (aXlOXAXiiXX),  by  striking  "subject  to 
subsection  (mX3),", 

(B)  in  subsection  (aX10)(E),  by  striking  "subject  to  subsec- 
tion (mX3),"; 

(Q  in  subsection  (aXlT),  by  striking  "(mX4),  and  (mX5)" 
and  inserting  "(mX3),  and  (mX4)",  and 

(D)  in  subsection  (m),  by  striking  paragraph  (3)  and  by 
redesignating  paragraphs  (4)  and  (5)  as  paragraphs  (3)  and 
(4),  reflectively. 
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Effective  dates. 
42  use  1395v 
note. 

Effective  date. 


42  use  1396a 
note. 


42  use  1396a 
note. 


State  and  local 
governments. 


State  and  local 
governments. 


(3)  The  amendment  made  by  paragraph  (1)  shall  take  effect  on 
January  1,  1989,  and  the  amendments  made  by  paragraph  (2) 
shall  take  effect  on  July  1, 1989. 
(0  Technical  Ab€endb4ENT.— Effective  as  though  included  in  the 
enactment  of  the  Omnibus  Budget  Reconciliation  Act  of  1986,  para- 
graph (2)  of  section  9403(g)  of  such  Act  is  amended  to  read  as  follows: 
"(2)  Payment  of  medicare  coot-sharing.— Section  1903(a)(1) 
(42  U.S.C.  1396b(aXl))  is  amended  by  inserting  'including 
expenditures  for  medicare  cost-sharing  and'  before  'including 
expenditures'.". 

(g)  Treatment  of  C^tain  States.— 

(1)  States  operating  under  demonstration  projects.— In 
the  case  of  any  State  which  is  providing  medical  assistance  to  its 
residents  under  a  waiver  granted  under  section  1115(a)  of  tLc 
Social  Security  Act,  the  Secretary  of  Health  and  Human  Serv- 
ices shall  require  the  State  to  meet  the  requirement  of  section 
1902(aX10)(E)  of  the  Social  Security  Act  in  the  same  manner  as 
the  State  would  be  required  to  meet  such  requirement  if  the 
State  had  in  effect  a  plan  approved  under  title  XIX  of  such  Act 

(2)  Commonwealths  and  territories.— Section  1905(p)  (42 
U.S.C.  1396d(p)),  as  amended  by  subsection  (dX3),  is  further 
amended  by  adding  at  the  end  the  following  new  paragraph: 

"(5)  Notwithstanding  any  other  provision  of  this  title,  in  the  case 
of  a  State  (other  than  the  50  States  and  the  District  of  Columbia)— 
"(A)  the  requirement  stated  in  section  1902(aX10XE)  shall  be 
optional,  and 

"(B)  for  purposes  of  paragraph  (2XA),  the  State  may  substitute 
for  the  percent  provided  under  clause  (ii)  of  such  paragraph  any 
percent.". 

(h)  Effective  Date. — (1)  The  amendments  made  by  this  section 
apply  (except  as  provided  in  subsections  (e)  and  (f)  and  under 
paragraph  (2))  to  payments  under  title  XIX  of  the  Social  Security 
Act  for  calendar  quarters  beginning  on  or  after  January  1,  1989, 
without  regard  to  whether  or  not  fuml  regulations  to  cany  out  such 
amendments  have  been  promulgated  by  such  date,  with  respect  to 
medical  assistance  for— 

(A)  monthly  premiums  under  title  XVm  of  such  Act  for 
months  beginning  with  January  1989,  and 

(B)  items  and  services  furnished  on  and  after  January  1, 1989. 
(2)  In  the  case  of  a  State  plan  for  medical  assistance  under  title 

XIX  of  the  Social  Security  Act  which  the  Secretary  of  Health  and 
Human  Services  determines  requires  State  legislation  (other  than 
legislation  appropriating  funds)  in  order  for  the  plan  to  meet  the 
additional  requirements  imposed  by  the  amendments  made  by  this 
section,  the  State  plan  shall  not  be  regarded  as  failing  to  comply 
with  the  requirements  of  such  title  solely  on  the  basis  of  its  failure 
to  meet  these  additional  requirements  before  the  first  day  of  the 
first  session  of  the  State  legislature  that  begins  after  the  date  of  the 
enactment  of  this  Act  For  purposes  of  the  previous  sentence,  in  the 
case  of  a  State  that  has  a  2-year  legislative  session,  each  year  of  such 
session  shall  be  deemed  to  be  a  separate  regular  session  of  the  State 
legislature. 

SEC  302.  COVERAGE  AND  PAYMENT  FOR  PREGNANT  WOMEN  AND  IN- 
FANTS  with  incomes  BELOW  POVERTY  LINE. 

(a)  Pregnant  Women  and  Infants  Under  Age  1.— 
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(1)  Requiring  coverage.— Section  1902(aX10)  (42  U.S.C. 
1396a(aX10))  is  amended— 

(A)  in  subparagraph  (AXi),  by  striking  "or"  at  the  end  of 
subclause  (II),  by  striking  the  semicolon  in  subclause  (III) 
and  inserting  or",  and  by  adding  at  the  end  the  following 
new  subclause: 

"(TV)  who  are  described  in  subparagraph  (A)  or 
(B)  of  subsection  GXD  and  whose  family  income 
does  not  exceed  the  minimum  income  level  the 
State  is  required  to  establish  under  subsection 
aX2XA)  for  such  a  family;"; 

(B)  by  amending  subclause  (IX)  of  subparagraph  (AXii)  to 
read  as  follows: 

"(DC)  who  are  described  in  subsection  GXD  and 
are  not  described  in  clause  (i)dV);";  and 

(C)  in  clause  (VII)  in  the  matter  after  and  below  subpara- 
graph (E),  by  inserting  "(AXiXIV)  or"  before  "(AXuXDC)". 

(2)  Description  of  individuals  required  to  be  covered.— 
Section  19020)  (42  U.S.C.  1396aa))  is  amended— 

(A)  in  paragraph  (1XC>- 

(i)  by  inserting  "at  the  option  of  the  State,"  after 
"(C)".  and 

(ii)  by  striking  "and"  after  "1983,";  and 

(B)  in  paragraph  (2XA)— 

(i)  by  striking  "not  more  than  185  percent)"  and 
inserting  "(not  less  than  the  percentage  provided  under 
clause  (ii)  and  not  more  than  185  percent)"; 

(ii)  bv  inserting  "(i)"  after  "(2XA)";  and 

(iii)  Dy  adding  at  the  end  the  following  new  clause: 
"(ii)  Subject  to  clause  (iii),  the  percentage  provid«l  under  this 

clause,  with  respect  to  eligibility  for  medical  assistance  on  or  after— 
"a)  July  1, 1989,  is  75  percent,  and 
"(II)  July  1, 1990,  is  100  percent, 
"(iii)  In  the  case  of  a  State  which,  as  of  the  date  of  the  enactment 
of  this  clause,  has  elected  to  provide,  and  provides,  medical  assist- 
ance to  individuals  described  in  this  subsection  or  has  enacted 
legislation  authorizing,  or  appropriating  funds,  to  provide  such 
assistance  to  such  individuals  before  July  1,  1989,  the  percentage 
provided  under  clause  (ii)  shall  not  be  less  than— 

"(I)  the  percentage  specified  by  the  State  in  an  amendment  to 
its  State  plan  (whether  approved  or  not)  as  of  the  date  of  the 
enactment  of  this  clause,  or 

"(II)  if  no  such  percentage  is  specified  as  of  the  date  of  the 
enactment  of  this  clause,  the  percentage  established  under  the 
State's  authorizing  legislation  or  provided  for  under  the  State's 
appropriations; 

but  in  no  case  shall  this  clause  require  the  percentage  provided 
under  clause  (ii)  to  exceed  100  percent.". 

(b)  Ck>VERAGE  OP  Medically  Necessary  Services  for  Infants  and 
Assuring  Adequate  Payment  for  Inpatient  Hospital  Services 
FOR  Infants  in  Disproportionate  Share  Hospitals.- 

(1)  Coverage  of  medically  necessary  services  for  in- 
fants.—Section  1902(aX10)  (42  U.S.C.  1396a(aX10))  is  amended, 
in  the  matter  after  and  below  subparagraph  (Eh- 

(A)  by  striking  "and"  before  "(IX)",  and 

(B)  by  inserting  before  the  semicolon  at  the  end  the 
following:  ",  and  (X)  if  the  plan  provides  for  any  fixed 
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durational  limit  on  medical  assistance  for  inpatient  hos- 
pital services  (whether  or  not  such  a  limit  varies  1^  medical 
condition  or  diagnosis),  the  plan  must  establish  exceptions 
to  such  a  limit  for  m€»dically  necessary  inpatient  hospital 
services  furnished  with  respect  to  individuals  under  one 
year  of  age  in  a  hospital  defined  under  the  State  plan» 
pursuant  to  section  1923(aXlXA),  as  a  disproportionate 
share  hospital  and  subparagraph  (B)  (relating  to  com- 
parabilify)  shall  not  be  construed  as  reouiring  such  an 
exception  for  other  individuals,  services,  or  hospitals". 
(2)  Assuring  aobquatb  payment  for  inpatient  hospital 
services  for  infants  in  disproportionate  share  h06pitalfi.— 
Section  1923(aX2),  as  redesignated  pursuant  to  the  amendment 
42  use  i396r-4.         made  by  section  4110lX6XB)  of  this  Act,  is  amended  by  adding  at 
the  end  the  following  new  subparagraph: 
*\0  If  a  State  plan  under  this  title  provides  for  payments  for 
inpatient  hospital  services  on  a  prospective  basis  (whether  per  diem, 
per  case,  or  otherwise),  in  order  for  tne  plan  to  be  considered  to  have 
met  such  requirement  of  section  1902(aX13XA)  as  of  July  1, 1989,  the 
State  must  submit  to  the  Secretaiy  by  not  later  than  April  1, 1989,  a 
State  plan  amendment  that  provides,  in  the  case  of  hospitals  defined 
by  the  State  as  disproportionate  share  hospitals  under  paragraph 
(IXA),  for  an  outlier  adjustment  in  payment  amounts  for  medically 
necessary  inpatient  hospital  services  provided  on  or  after  July  1, 
1989,  involvmg  exceptionally  high  costs  or  exceptionally  long 
lengths  of  stay  for  individuals  under  one  year  of  age.". 

(c)  OBTAIN  State  Plan  Requirements.— 

(1)  In  general.— Subsection  (c)  of  section  1902  (42  UjS.C. 
1396a)  is  amended  to  read  as  follows: 

"(c)  Notwithstanding  subsection  (b),  the  Secretary  shall  not  ap- 
prove anv  State  plan  for  medical  assistance  if— 

"(1)  the  State  has  in  effect,  under  its  plan  established  under 
part  A  of  title  IV,  payment  levels  that  are  less  than  the  pay- 
ment levels  in  effect  under  such  plan  on  May  1,  1988;  or 
"(2)  the  State  requires  individuals  described  in  subsection 
0X1)  to  apply  for  benefits  under  such  part  as  a  condition  of 
applying  for,  or  receiving,  medical  assistance  under  this  title.". 

(2)  Eliminating  dupucate  requirement.— Section  1902(1)  (42 
U.S.C.  1396aG))  is  amended  by  stnking  paragraph  (4). 

(3)  Maintenance  of  effort  to  receive  medical  assistance 

FOR  optional  coverage  OF  PREGNANT  WOMEN  AND  CHILDREN.— 

Section  1903(i)  (42  U.S.C.  1396b(i))  is  amended— 

(A)  by  striking  the  period  at  the  end  of  paragraph  (8)  and 
inserting    or",  and 

(B)  by  inserting  after  paragraph  (8)  the  following  new 

"(JT^^ir  respect  to  any  amount  of  medical  assistance  for 
pregnant  women  and  children  described  in  section 
1902(aX10XAXiiXIX),  if  the  State  has  in  effect,  under  its  plan 
established  under  part  A  of  title  IV,  payment  levels  that  are  less 
than  the  payment  levels  in  effect  under  such  plan  on  July  1, 
1987.". 

(d)  Treatment  of  CJertain  States  and  Territories.— Section 
19020)  (42  U.S.C.  1396a0))  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"(4XA)  In  the  case  of  any  State  which  is  providing  medical  assist- 
ance to  its  residents  under  a  waiver  granted  under  section  1115,  the 
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Secretary  shall  require  the  State  to  provide  medical  assistance  for 
pregnant  women  and  infants  under  age  1  described  in  subsection 
(aXlOXAXiXTV)  in  the  same  manner  as  the  State  would  be  required 
to  provide  such  assistance  for  such  individuals  if  the  State  had  in 
effect  a  plan  approved  under  this  title. 

"(B)  In  the  case  of  a  State  which  is  not  one  of  the  50  States  or  the 
District  of  Columbia^  the  State  need  not  meet  the  requirement  of 
subsection  (aXlOXAXiXIV)  and,  for  purposes  of  paragraph  (2XA),  the 
State  may  substitute  for  the  percentage  provided  under  clause  (ii)  of 
such  paragraph  any  percentage.". 

(e)  Conforming  Amendments.— 

(1)  Section  1902(eX6)  (42  U.S.C.  1396a(eX6))  is  amended  to  read 
as  follows: 

"(6)  At  the  option  of  a  State,  in  the  case  of  a  pr^^ant  woman 
described  in  subsection  (aXlO)  who,  because  of  a  change  in  income  of 
the  family  of  which  she  is  a  member,  would  not  otherwise  continue 
to  be  described  in  such  subsection,  the  State  plan  may  nonetheless 
treat  the  woman  as  being  an  individual  described  in  subsection 
(aXlOXAXiXIV)  and  subsection  OXIXA)  without  regard  to  such 
change  of  income  through  the  end  of  the  month  in  which  the  60-day 
period  (b^inning  on  the  last  day  of  her  pr^nancy)  ends.". 

(2)  Section  1902(eX7)  (42  U.S.C.  1396a(eX7))  is  amended— 

(A)  by  striking  "If  a  State  plan  provides  medical  assist- 
ance for  individuals  under  subsection  (aXlOXAXiiXIX),  in" 
and  inserting  "In", 

(B)  by  inserting  "or  paragraph  (2)  of  section  1905(n)"  after 
"subsection  GXD '  the  first  place  it  appears,  and 

(Q  by  striking  "subsection  (aXlOXAXiiXDC)  and  subsection 
GXD"  and  inserting  "such  respective  provision". 

(3)  Section  1902(1)  (42  U.S.C.  1396a(l))  is  amended— 

(A)  in  the  matter  after  and  below  subparagraph  (C)  of 
paragraph  (1),  by  inserting  "any  of  subclauses  (I)  through 
(in)  of  after  "who  are  not  de8crU>ed  in",  and 

(B)  in  paragraph  (3),  in  the  matter  before  subpara- 
grapfh  (A),  by  inserting  "(aXlOXAXiXTV)  or"  before 
%X10XAXiiXIX)". 

(4)  Section  1903(fX4)  (42  U.S.C.  1396b(fX4))  is  amended,  in 
the  matter  before  subparagraph  (A),  by  inserting 
"1902(aX10XAXiXIV),"  before  ^1902(aX10XAXuXIX)'\ 

(f)  EFFBCnVE  Date.—  42  use  1396a 

(1)  In  general. — The  amendments  made  by  this  section  apply  note, 
(except  as  provided  in  this  subsection)  to  payments  under  title 
XIX  of  the  Social  Security  Act  for  calendtur  quarters  b^inning 

on  or  after  July  1,  1989,  with  respect  to  eligibility  for  medical 
assistance  on  or  after  such  date,  without  regard  to  whether  or 
not  final  regulations  to  carry  out  such  amendments  have  been 
promulgated  by  such  date. 

(2)  Payment  adjustment.- The  amendments  made  by  subsec- 
tion (bX2)  shall  take  effect  on  the  date  of  the  enactment  of  this 
Act 

(3)  Delay  for  state  legislation.— In  the  case  of  a  State  plan 
for  medical  assistance  under  title  XIX  of  the  Social  Security  Act 
which  the  Secretary  of  Health  and  Human  Services  determines 
require  State  legislation  (other  than  legislation  appropriating 
funds)  in  order  for  the  plan  to  meet  the  additional  requirements 
imposed  by  the  amendments  made  by  this  section  (other  than 
subsection  (bX2)),  the  State  plan  shall  not  be  regarded  as  failing 
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to  comply  with  the  requirements  of  such  title  solely  on  the  basis 
of  its  failure  to  meet  these  additional  requirements  before  the 
first  day  of  the  first  calendar  quarter  beginning  after  the  close 
of  the  nrst  regxilar  session  of  the  State  legislature  that  b^ins 
after  the  date  of  the  enactment  of  this  Act.  For  purposes  of  the 
previous  sentence,  in  the  case  of  a  State  that  has  a  regular 
legislative  session  of  2  years,  each  year  of  such  session  sh^l  be 
deemed  to  be  a  separate  regular  session  of  the  State  legislature. 

SEC.  303.  PROTECTION  OF  INCOME  AND  RESOURCES  OF  COUPLE  FOR 
MAINTENANCE  OF  COMMUNITY  SPOUSE. 

(a)  In  General. — 

(1)  Title  XDC,  as  amended  by  the  amendment  made  by  section 
411(kX6XB)  of  this  Act,  is  amended— 
42  use  1396s.  (A)  by  redesignating  section  1924  as  section  1925,  and 

(B)  by  inserting  after  section  1923  the  following  new 
section: 

i 

"treatment  op  INCX)]lIE  AND  RESOURCES  FOR  CERTAIN 
INSTITUTIONALIZED  SPOUSES 

42  use  1396r-5.         "SbC.    1924.    (a)    SPECIAL    TREATMENT    FOR  InSTITUTIONAUZED 

Spouses.— 

"(1)  Supersedes  otther  provisions. — In  determining  the  elif-i 
bility  for  medical  assistance  of  an  institutionalized  spouse  (as 
defined  in  subsection  (hXD),  the  provisions  of  this  section  super- 
sede any  other  provision  of  this  title  (including  sections 
1902(aX17)  and  1902(f))  which  is  inconsistent  with  them. 

"(2)  No  COMPARABLE  TREATMENT  REQUIRED.— Any  different 
treatment  provided  under  this  section  for  institutionalized 
spouses  shall  not,  by  reason  of  paragraph  (10)  or  (17)  of  section 
1902(a),  require  such  treatment  for  other  individuals. 

"(3)  Does  not  affect  certain  determinations.— Except  as 
this  section  specifically  provides,  this  section  does  not  apply  to— 
"(A)  the  detenmnation  of  what  constitutes  income  or 
resources,  or 

"(B)  the  methodology  and  standards  for  determining  and 
evaluatii^  income  and  resources. 
"(4)  Appucation  in  certain  states  and  territories.— 

"(A)  Appucation  in  states  operating  under  dem- 
onstration projects. — In  the  case  of  any  State  which  is 
providing  medical  assistance  to  its  residents  under  a  waiver 
granted  under  section  1115,  the  Secretary  shall  require  the 
State  to  meet  the  requirements  of  this  section  in  the  same 
manner  as  the  State  would  be  r^uired  to  meet  such 
requirement  if  the  State  had  in  effect  a  plan  approved 
under  this  title. 

"(B)  No  appucation  in  commonwealths  and  terri- 
tories.— This  section  shall  only  apply  to  a  State  that  is  one 
of  the  50  States  or  the  District  of  (Columbia. 
"(b)  Rules  for  Treatment  of  Income.- 

"(1)  Separate  treatment  of  income.— During  any  month  in 
which  an  institutionalized  spouse  is  in  the  institution,  except  as 
provided  in  paragraph  (2),  no  income  of  the  community  spouse 
shall  be  deemed  available  to  the  institutionalized  spouse. 

"(2)  Atfribution  of  income.— In  determining  the  income  of 
an  institutionalized  spouse  or  community  spouse,  after  the 
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institutionalized  spouse  has  been  determined  to  be  eligible  for 
medical  assistance,  except  as  otherwise  provided  in  this  section 
and  regardless  of  any  State  laws  relating  to  community  prop- 
erty or  the  division  of  marital  property,  the  following  rules 
apply: 

"(A)  Non-trust  property.— Subject  to  subparagraphs  (C) 
and  (D),  in  the  case  of  income  not  from  a  trust,  unless  the 
instrument  providing  the  income  otherwise  specifically  pro- 
vides— 

"(i)  if  payment  of  income  is  made  solely  in  the  name 
of  the  institutionalized  spouse  or  the  community 
spouse,  the  income  shall  be  considered  available  only  to 
that  respective  spouse; 

"(ii)  if  payment  of  income  is  made  in  the  names  of  the 
institutionalized  spouse  and  the  community  spouse, 
one-half  of  the  income  shall  be  considered  avail£dt>le  to 
each  of  them;  and 

"(iii)  if  payment  of  income  is  made  in  the  names  of 
the  institutionalized  spouse  or  the  community  spouse, 
or  both,  and  to  smother  person  or  persons,  the  income 
shall  be  considered  available  to  each  spouse  in  propor- 
tion to  the  spouse's  interest  (or,  if  payment  is  made 
with  respect  to  both  spouses  and  no  such  interest  is 
specified,  one-half  of  the  joint  interest  shall  be  consid- 
ered available  to  each  spouse). 
"(B)  Trust  property.— In  the  case  of  a  trust- 
ed) except  as  provided  in  clause  (ii),  income  shall  be 
attributed  in  accordance  with  the  provisions  of  this 
title  (including  sections  1902(aX17)  and  1902(k)),  and 
"(ii)  income  shall  be  considered  available  to  each 
spouse  as  provided  in  the  trust,  or,  in  the  absence  of  a 
specific  provision  in  the  trust — 

"(I)  if  payment  of  income  is  made  solely  to  the 
institutionalized  spouse  or  the  community  spouse, 
the  income  shaU  be  considered  available  only  to 
that  respective  spouse; 

"(11)  if  payment  of  income  is  made  to  both  the 
institutioncdized  spouse  and  the  community 
spouse,  one-half  of  the  income  shall  be  considered 
available  to  each  of  them;  and 

"(m)  if  payment  of  income  is  made  to  the  institu- 
tionalized spouse  or  the  community  spouse,  or 
both,  and  to  another  person  or  persons,  the  income 
shall  be  considered  available  to  each  spouse  in 
proportion  to  the  spouse's  interest  (or,  if  payment 
is  made  with  respect  to  both  spouses  and  no  such 
interest  is  specified,  one-half  of  the  joint  interest 
shall  be  considered  available  to  each  spouse). 
"(C^  Property  with  no  iNffTRUMENT.- In  the  case  of 
income  not  from  a  trust  in  which  there  is  no  instrument 
establishing  ownership,  subject  to  subparagraph  (D),  one- 
half  of  the  income  shall  be  considered  to  be  available  to  the 
institutionalized  spouse  and  one-half  to  the  community 
spouse. 

"(D)  Rebutting  ownership.— The  rules  of  subparagraphs 
(A)  and  (C)  are  superseded  to  the  extent  that  an  institu- 
tionalized spouse  can  establish,  by  a  preponderance  of  the 
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evidence,  that  the  ownership  interests  in  income  are  other 
than  as  provided  under  such  subparagraphs. 
"(c)  Rules  for  Treatment  of  Resources.— 

"(1)  Computation  of  spousal  share  at  time  of  institu- 
tionalization.— 

"(A)  Total  joint  resources.— There  shall  be  computed 
(as  of  the  beginning  of  a  continuous  period  of  institutional- 
ization of  the  institutionalized  spouse)— 

"(i)  the  total  value  of  the  resources  to  the  Extent 
either  the  institutionalized  spouse  or  the  community 
spouse  has  an  ownership  interest,  and 

"(ii)  a  spousal  share  which  is  equal  to  of  such  total 
value. 

State  and  local  "(B)  ASSESSMENT.— At  the  request  of  an  institutionalized 

governments.  spouse  or  community  spouse,  at  the  beginning  of  a  continu- 

ous  period  of  institutionalization  of  the  institutionalized 
spouse  and  upon  the  receipt  of  relevant  documentation  of 
resources,  the  State  shall  promptly  assess  and  document 
the  total  value  described  in  subparagraph  (AXi)  and  shall 
provide  a  copy  of  such  assessment  and  documentation  to 
each  spouse  and  shall  retain  a  copy  of  the  assessment  for 
use  under  this  section.  If  the  request  is  not  part  of  an 
application  for  medical  assistance  under  this  title,  the  State 
may,  at  its  option  as  a  condition  of  providing  the  assess- 
ment, require  payment  of  a  fee  not  exceeding  the  reason- 
able expenses  of  providing  and  documenting  the  assess- 
ment. At  the  time  of  providing  the  copy  of  the  assessment, 
the  State  shall  include  a  notice  indicating  that  the  spouse 
has  right  to  a  fair  hearing  under  subsection  (eX2)(E)  with 
respect  to  the  determination  of  the  community  spouse  re- 
source allowance,  to  provide  for  an  allowance  adequate  to 
raise  the  spouse's  income  to  the  minimum  monthly  mainte- 
nance needs  allowance. 
"(2)  Attribution  of  resources  at  time  of  initial  eugibility 
determination. — In  determining  the  resources  of  an  institu- 
tionalized spouse  at  the  time  of  application  for  benefits  under 
this  title,  regardless  of  any  State  laws  relating  to  community 
property  or  the  division  of  marital  property — 

"(A)  except  as  provided  in  subparagraph  (B),  all  the 
resources  held  by  either  the  institutionalized  spouse, 
community  spouse,  or  both,  shall  be  considered  to  be  avail- 
able to  the  institutionalized  spouse,  and 

"(B)  resources  shall  not  be  considered  to  be  available  to 
an  institutionalized  spouse,  to  the  extent  that  the  amount 
of  such  resources  does  not  exceed  the  amount  computed 
under  subsection  (fX2XA)  (as  of  the  time  of  application  for 
benefits). 

"(3)  Assignment  of  support  rights.- The  institutionalized 
spouse  shall  not  be  ineligible  bv  reason  of  resources  determined 
under  paragraph  (2)  to  be  available  for  the  cost  of  care  where— 
'"(A)  the  institutionalized  spouse  has  assigned  to  the  State 
anv  rights  to  support  from  the  community  spouse; 

(B)  the  institutionalized  spouse  lacks  the  ability  to  exe- 
cute an  assignment  due  to  physical  or  mental  impairment 
but  the  State  has  the  right  to  bring  a  support  proceeding 
against  a  community  spouse  without  such  assignment;  or 
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"(C)  the  State  determines  that  denial  of  eUgibility  would 
work  an  undue  hardship. 
"(4)  Separate  treatment  of  resources  after  eugibility  for 
BENEFITS  ESTABLISHED.— During  the  continuous  period  in  which 
an  institutionalized  spouse  is  in  an  institution  and  after  the 
month  in  which  an  institutionalized  spouse  is  determined  to  be 
eligible  for  benefits  under  this  title,  no  resources  of  the  commu- 
nity spouse  shall  be  deemed  available  to  the  institutionalized 
spouse. 

"(5)  Resources  defined.— In  this  section,  the  term  'resources' 
does  not  include — 

"(A)  resources  excluded  under  subsection  (a)  or  (d)  of 
section  1613,  and 

"(B)  resources  that  would  be  excluded  under  section 
1613(aX2XA)  but  for  the  limitation  on  total  value  described 
in  such  section. 
"(d)  Protecting  Income  for  Community  Spouse.— 

"(1)  Allowances  to  be  offset  from  income  of  institu- 
tionalized SPOUSE. — After  an  institutionalized  spouse  is  deter- 
mined to  be  eligible  for  medical  assistance,  in  determining  the 
amoimt  of  the  spouse's  income  that  is  to  be  applied  monthly  to 
payment  for  the  costs  of  care  in  the  institution,  Uiere  shall  be 
deducted  from  the  spouse's  monthly  income  the  following 
amounts  in  the  following  order: 

"(A)  A  i>ersonal  needs  allowance  (described  in  section 
1902(qXl)),  in  an  amount  not  less  than  the  amount  specified 
in  section  1902(qX2). 

"(B)  A  community  spouse  monthly  income  allowance  (as 
defined  in  paragraph  (2)),  but  only  to  the  extent  income  of 
the  institutionalized  spouse  is  made  available  to  (or  for  the 
benefit  of)  the  community  spouse. 

"(C)  A  family  allowance,  for  each  family  member,  equal 
to  at  least  of  the  amount  by  which  the  amount  described 
in  paragraph  (3XAXi)  exceeds  the  amount  of  the  monthly 
income  of  that  family  member. 

"(D)  Amounts  for  incurred  expenses  for  medical  or  re- 
medial care  for  the  institutionalized  spouse  (as  provided 
under  section  1902(r)). 
In  subparagraph  (Q,  the  term  'family  member'  only  includes 
minor  or  dependent  children,  dependent  parents,  or  dependent 
siblings  of  the  institutionalized  or  community  spouse  who  are 
residing  with  the  community  spouse. 

"(2)  Community  spouse  monthly  income  allowance  de- 
fined.— In  this  section  (except  as  provided  in  paragraph  (5)),  the 
'community  spouse  monthly  income  allowance'  for  a  community 
spouse  is  an  amount  by  which — 

"(A)  except  as  provided  in  subsection  (e),  the  minimum 
monthly  maintenance  needs  allowance  (established  under 
and  in  accordance  with  paragraph  (3))  for  the  spouse,  ex- 
ceeds 

"(B)  the  amount  of  monthly  income  otherwise  available 
to  the  community  spouse  (determined  without  r^ard  to 
such  an  allowance). 
"(3)  Establishment  of  minimum  monthly  maintenance 
needs  allowance. — 

"(A)  In  general.— Each  State  shall  establish  a  minimum    State  and  local 
monthly  maintenance  needs  allowance  for  each  community  governments. 
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spouse  which,  subject  to  subparagraph  (Q,  is  equal  to  or 
exceeds — 

"(D  the  applicable  percent  (described  in  subpara- 
graph (B))  of  Vis  of  the  nonfarm  income  ofRcial  poverty 
line  (defined  by  the  Office  of  Management  and  Budget 
and  revised  annually  in  accordance  with  sections  652 
and  673(2)  of  the  Ommbus  Budget  Reconciliation  Act  of 
1981)  for  a  family  unit  of  2  members;  plus 

"(ii)  an  excess  shelter  allowance  (as  defined  in  para- 
graph (4)). 

A  revision  of  the  official  poverty  line  referred  to  in  clause  (i) 
shaU  apply  to  medical  assistance  furnished  during  and  after 
the  second  calendar  quarter  that  begins  after  uie  date  of 
publication  of  the  revision. 

"(B)  Appucablb  percent.— For  purposes  of  subparagraph 
(AXi),  the  'applicable  percent'  described  in  this  paragraph, 
effective  as  of— 

"(i)  September  30, 1989,  is  122  percent, 
"(ii)  July  1, 1991,  is  133  percent,  and 
"(iii)  July  1, 1992.  is  150  percent 
*\0  Cap  on  lONiMuif  monthly  maintenance  needs 
ALLOWANCE. — The  minimum  monthly  maintenance  needs 
allowance  established  under  subparagraph  (A)  may  not 
exceed  $1,500  (subject  to  adjustment  under  subsections  (e) 
and(g)). 

"(4)  EbLCBBS  SHELTER  ALLOWANCE  DEFINED.— In  paragraph 
(3XAXii)»  the  term  'excess  shelter  allowance'  means,  for  a 
community  spouse,  the  amount  by  which  the  sum  of— 

"(A)  the  spouse's  expenses  for  rent  or  mortgage  payment 
(induding  principal  and  interest),  taxes  and  insurance  and, 
in  the  case  of  a  condominium  or  cooperative,  required 
maintenance  chaige,  for  the  community  spouse's  principal 
residence,  and 

''(B)  the  standard  utility  allowance  (used  ^^^the  State 
under  section  5(e)  of  the  Food  Stamp  Act  of  1977)  or,  if  the 
State  does  not  use  such  an  allowance,  the  spouse's  actual 
utilitvexpenses, 
exceeds  30  percent  of  the  amoimt  described  in  paragraph 
(3XAXi),  except  that,  in  the  case  of  a  condominium  or  coopera- 
tive, for  which  a  maintenance  chaige  is  included  under  subpara- 
graph (A),  any  allowance  under  subparagraph  (Q  shall  be  re- 
duced to  the  extent  the  maintenance  chaige  includes  utility 


'(5)  Court  ordered  support. — ^If  a  court  has  entered  an  order 
against  an  institutionalized  spouse  for  monthly  income  for  the 
support  of  tbe  oommunitv  spouse,  the  community  spouse 
monthly  income  allowance  for  the  spouse  shall  be  not  less  than 
the  amount  of  the  monthly  income  so  ordered. 
"(e)  NoncB  and  Fair  Hearing.— 

State  and  local  "(1)  NOTICE.— Upon— 

governments.  determination  of  eligibility  for  medical  assistance 

of  an  institutionalixed  spouse,  or 

"(B)  a  request  by  eitlier  the  institutionalized  spouse,  or 
the  community  spouse,  or  a  representative  acting  on  behalf 
of  either  spouse, 
each  State  shall  notify  both  spouses  (in  the  case  described  in 
(A))  or  the  spouae  making  the  request  (in  the  case 
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described  in  subparagraph  (B))  of  the  amount  of  the  community 
spouse  monthly  income  allowance  (described  in  subsection 
(aXlXB)),  of  the  amount  of  any  family  allowances  (described  in 
subsection  (dXlXC)),  of  the  method  for  computing  the  amount  of 
the  community  spouse  resources  allowance  permitted  under 
subsection  (0,  and  of  the  spouse's  right  to  a  fair  hearing  under 
this  subsection  respecting  ownership  or  availability  of  income  or 
resources,  and  the  determination  of  the  community  spouse 
monthly  income  or  resource  allowance. 
"(2)  Fair  hearing.— 

"(A)  In  general. — If  either  the  institutionalized  spouse 
or  the  community  spouse  is  dissatisfied  with  a  determina- 
tion of— 

"(i)  the  community  spouse  monthly  income 
allowance; 

"(ii)  the  amount  of  monthly  income  otherwise 
available  to  the  community  spouse  (as  applied  under 
subsection  (dX2XB)); 

"(iii)  the  computation  of  the  spousal  share  of  re- 
sources under  subsection  (cXD; 

"(iv)  the  attribution  of  resources  under  subsection 
(cX2);  or 

"(v)  the  determination  of  the  community  spouse  re- 
source allowamce  (as  defined  in  subsection  (fX2)); 
such  spouse  is  entitled  to  a  fair  hearing  described  in  section 
1902(aX3)  with  respect  to  such  determination.  Any  such 
hearing  respecting  the  determination  of  the  community 
spouse  resource  allowance  shall  be  held  within  30  days  of 


"(B)  Revision  of  minimum  monthly  maintenance  needs 
ALLOWANCE. — If  either  such  spouse  establishes  that  the 
community  spouse  needs  income,  above  the  level  otherwise 
provided  by  the  minimum  monthly  maintenance  needs 
allowance,  due  to  exceptional  circumstances  resulting  in 
significant  financial  duress,  there  shall  be  substituted,  for 
the  minimum  monthly  maintenance  needs  allowance  in 
subsection  (dX2XA),  an  amount  adequate  to  provide  such 
additional  income  as  is  necessary. 

"(C)  Revision  of  community  spouse  resource  allow- 
ance.— If  either  such  spouse  establishes  that  the  commu- 
nity spouse  resource  allowance  (in  relation  to  the  amount  of 
income  generated  by  such  an  allowance)  is  inadequate  to 
raise  the  community  spouse's  income  to  the  minimum 
monthlv  maintenance  needs  allowance,  there  shall  be  sub- 
stituted, for  the  community  spouse  resource  allowance 
under  subsection  (fK2),  an  amount  adequate  to  provide  such 
a  minimum  monthly  maintenance  needs  allowance. 
"(0  Permitting  Transfer  of  Resources  to  CJommunity  Spouse  — 
"(1)  In  general.— An  institutionalized  spouse  may,  without 
regard  to  section  1917,  transfer  to  the  community  spouse  (or  to 
another  for  the  sole  benefit  of  the  community  spouse)  an 
amount  equal  to  the  community  spouse  resource  allowance  (as 
defined  in  paragraph  (2)),  but  only  to  the  extent  the  resources  of 
the  institutionalized  spouse  are  transferred  to  (or  for  the  sole 
benefit  of)  the  community  spouse.  The  transfer  under  the 
preceding  sentence  shall  be  made  as  soon  as  pacticable  after  the 
date  of  Uie  initial  determination  of  eligibility,  taking  into  ac- 
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count  such  time  as  may  be  necessary  to  obtain  a  court  order 
under  paragraph  (3). 

"(2)  COBfMUNITY  SPOUSE  RESOURCE  ALLOWANCE  DEFINED— In 

paragraph  (1),  the  'community  spouse  resource  allowance'  for  a 
oonmiunity  spouse  is  an  amount  (if  any)  by  which— 
"(A)  the  greatest  of— 

"(i)  $12,000  (subject  to  adjustment  under  subsection 
(g)),  or,  if  greater  (but  not  to  exceed  the  amount  speci- 
fied in  clause  (iiXII))  an  amount  specified  under  the 
State  plan, 

"(ii)  the  lesser  of  (1)  the  spousal  share  computed 
under  subsection  (cXD,  or  (ID  $60,000  (subject  to  adjust- 
ment under  subsection  (e)), 

"(iii)  the  amount  established  under  subsection  (eX2); 

or 

"(iv)  the  amount  transferred  under  a  court  order 
under  paragraph  (3); 
exceeds 

"(B)  the  amount  of  the  resources  otherwise  available  to 
the  community  spouse  (determined  without  regard  to  such 
an  allowance). 

"(3)  Transfers  under  court  orders.— If  a  court  has  entered 
an  order  against  an  institutionalized  spouse  for  the  support  of 
the  community  spouse,  section  1917  shall  not  apply  to  amounts 
of  resources  transferred  pursuant  to  such  order  for  the  support 
of  the  spouse  of  a  family  member  (as  defined  in  subs^iition 
(dXD). 

"(g)  Indexing  Dollar  Amounts.— For  services  furnished  during  a 
calendar  year  after  1989,  the  dollar  amounts  specified  in  subsections 
(dX3XC),  (fX2XAXi).  and  (fX2XAXiiXn)  shaU  be  mcreased  by  the  same 
percentage  as  the  percentage  increase  in  the  consumer  price  index 
for  all  urban  consumers  (all  items;  U.S.  city  average)  between 
Sentember  1988  and  the  September  before  the  calendar  year  in- 
volved. 

"(h)  Definitions.— In  this  section: 

"(1)  The  term  'institutionalized  spouse'  means  an  individual 
who — 

"(A)  is  in  a  medical  institution  or  nursing  facility  or  who 
(at  the  option  of  the  State)  is  described  in  section 
1902(aX10XAXiiXVD,and 

"(B)  is  married  to  a  spouse  who  is  not  in  a  medical 
institution  or  nursing  facihty; 
but  does  not  include  any  such  individual  who  is  not  likely  to 
meet  the  requirements  of  subparagraph  (A)  for  at  least  30 
consecutive  days. 

"(2)  The  term  'community  spouse'  means  the  spouse  of  an 
institutioiialized  spouse.". 

(2)  Section  1919(cXlXBXi)  (42  U.S.C.   1396r<cXlXBXi))  is 
amended  by  inserting  "and  of  the  requirements  and  procedures 
for  establishing  eli^ilily  for  medical  assistance  under  this 
title,  including  the  right  to  request  an  assessment  under  section 
1924(cXlXBrbefore  the  semicolon. 
Ot>)  Taxino  Into  Account  (Certain  Transfers  of  Assets.— Subsec- 
tion (c)  of  section  1917  (42  U.S.C.  1396p)  is  amended  to  read  as 
follows: 

State  and  local  "(cXD  In  Order  to  meet  the  requirements  of  this  subsection  (for 
governments.       purposes  of  SBCtion  1902(aX51XB)),  the  State  plan  must  provide  for  a 
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period  of  ineligibility  in  the  case  of  an  institutionalized  individual 
(as  defined  in  paragraph  (3))  who,  at  any  time  during  the  30-month 
period  immediately  before  the  individual's  application  for  medical 
assistance  under  the  State  plan,  disposed  of  resources  for  less  than 
fair  market  value.  The  period  of  ineligibility  shall  begin  with  the 
month  in  which  such  resources  were  transferred  and  the  number  of 
months  in  such  period  shall  be  equal  to  the  lesser  of— 
"(A)  30  months,  or 

"(BXi)  the  total  uncompensated  value  of  the  resources  so 
transferred,  divided  by  (ii)  the  average  cost,  to  a  private  patient 
at  the  time  of  the  application,  of  nursing  facilitv  services  in  the 
State  or,  at  State  option,  in  the  community  in  which  the  individ- 
ual is  institutionalized. 
"(2)  An  individual  shall  not  be  ineligible  for  medical  assistance  by 
reason  of  paragraph  (1)  to  the  extent  that — 

"(A)  the  resources  transferred  were  a  home  and  title  to  the 
home  was  transferred  to — 

"(i)  the  spouse  of  such  individual; 

"(ii)  a  child  of  such  individual  who  is  under  age  21,  or 
(with  respect  to  States  eligible  to  participate  in  the  State 
program  established  under  title  XVI)  is  blind  or  perma- 
nently and  totally  disabled,  or  (with  respect  to  States  which 
are  not  eligible  to  participate  in  such  program)  is  bUnd  or 
disabled  as  defined  in  section  1614; 

"(iii)  a  sibling  of  such  individual  who  has  an  equity 
interest  in  such  home  and  who  was  residing  in  such  individ- 
ual's home  for  a  period  of  at  least  one  year  immediately 
before  the  date  of  the  individual's  admission  to  the  medical 
institution  or  nursing  facility;  or 

"(iv)  a  son  or  daughter  of  such  individual  (other  than  a 
child  described  in  clause  (ii))  who  was  residing  in  such 
individual's  home  for  a  period  of  at  least  two  years  imme- 
diately before  the  date  of  such  individual's  admission  to  the 
medical  institution  or  nursing  facility,  and  who  (as  deter- 
mined by  the  State)  provided  care  to  such  individual  which 
permitted  such  individual  to  reside  at  home  rather  than  in 
such  an  institution  or  facility; 
"(B)  the  resources  were  transferred  to  (or  to  another  for  the 
sole  benefit  of)  the  community  spouse,  as  defined  in  section 
1924(hX2),  or  the  individual's  child  who  is  blind  or  permanently 
and  totally  disabled; 

"(C^  a  satisfactory  showing  is  made  to  the  State  (in  accordance 
with  any  regulations  promulgated  by  the  Secretasy)  that  (i)  the 
individual  intended  to  dispose  of  the  resources  either  at  fair 
market  value,  or  for  other  valuable  consideration,  or  (ii)  the 
resources  were  transferred  exclusively  for  a  purpose  other  than 
to  qualify  for  medical  assistance;  or 

(D)  the  State  determines  that  denial  of  eligibility  would  work 
an  undue  hardship. 
"(3)  In  this  subsection,  the  term  'institutionalized  individual' 
means  an  individual  who  is  an  inpatient  in  a  medical  institution  or 
nursing  facility. 

"(4)  A  State  (including  a  State  which  has  elected  treatment  under 
section  1902(0)  may  not  provide  for  any  period  of  ineligibility  for  an 
individual  due  to  transfer  of  resources  for  less  than  fair  market 
value  except  in  accordance  with  this  subsection.". 
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•  (c)  New  SSI  Poucy  Rbgabding  Disposal  of  Resources  for  Less 
Than  Fair  Market  Value.— 

(1)  euminatidn  of  881  penalty;  notification  of  medicaid 
poucy  umtting  eugmiuty  of  inctttutionalized  individuals 
for  benefits  based  on  such  disposal  of  resources.— subsec- 
tion  (c)  of  section  1613  (42  U.S.C.  1382b)  is  amended  to  read  as 
follows: 

"Notification  of  Medicaid  Policy  Restricting  Eligibility  of  Institu- 
tionalized Individuals  for  Benefits  Based  on  Disposal  of  Resources 
for  Less  Than  Fair  Market  Value 

"(cXD  At  the  time  an  individual  (and  the  individual's  eligible 
spouse,  if  any)  applies  for  benefits  under  this  title,  and  at  the  time 
the  eligibility  of  an  individual  (and  such  spouse,  if  any)  for  such 
benefits  is  redetermined,  the  Secretary  shall— 

"(A)  inform  such  individual  of  the  provisions  of  section  1917(c) 
providing  for  a  period  of  ineligibility  for  benefits  under  title 
XIX  for  individuals  who  make  certain  dispositions  of  resources 
for  less  than  fair  market  value,  and  inform  such  individual  that 
information  obtained  pursuant  to  subparagraph  (B)  will  be 
made  available  to  the  State  agency  adnunistering  a  State  plan 
under  title  XIX  (as  provided  in  paragraph  (2));  and 

"(B)  obtain  from  such  individual  information  which  may  be 
used  by  the  State  agency  in  determining  whether  or  not  a 
period  of  ineligibility  for  such  benefits  would  be  required  by 
reason  of  section  1917(c)  if  such  individual  (or  such  spouse,  if 
any)  enters  a  medical  institution  or  nursing  facility. 
State  and  local        "(2)  The  Secretary  shall  make  the  information  obtained  under 
governments.       paragraph  (1)(B)  available,  on  request,  to  any  State  agency  admin- 
istering a  State  plan  approved  under  title  XIX.". 

(2)  CONFORMING  ABiENDMENT.— Subparagraph  (B)  of  section 
1611(eXl)  (42  U.S.C.  1382(eXl))  is  amended  by  adding  after  and 
below  clause  (iii)  the  following  new  sentence: 

"For  purposes  of  this  subsection,  a  hospital,  extended  care  facility, 
nursing  home,  or  intermediate  care  facility  which  is  a  'medical 
institution  or  nursing  facility'  within  the  meaning  of  section  1917(c) 
shall  be  considered  to  be  receiving  payments  with  respect  to  an 
individual  under  a  State  plan  approved  under  title  XIX  during  any 
period  of  ineligibility  of  such  individual  provided  for  under  the  State 
plan  pursuant  to  section  1917(c).". 

(d)  Disregarding  Paybjents  for  CJertain  Medical  Expenses  by 
Instftutionalized  lNDivrouAis.--Section  1902  (42  U.S.C.  1396),  as 
42  use  1396a       amended  by  the  amendment  made  by  section  411(nX3)  of  this  Act,  is 
amended  by  adding  at  the  end  the  following  new  subsection: 

"(r)  For  purposes  of  sections  1902(aX17)  and  1924(dXlXD)  and  for 
purposes  of  a  waiver  under  section  1915,  with  respect  to  the  post- 
eligibility  treatment  of  income  of  individuals  who  are  institutional- 
ized or  receiving  home  or  community-based  services  imder  such  a 
waiver,  there  shall  be  taken  into  account  amounts  for  incurred 
expenses  for  medical  or  remedial  care  that  are  not  subject  to 
payment  by  a  third  party,  including — 

"(A)  medicare  and  other  health  insurance  premiums, 
deductibles,  or  coinsurance,  and 

"(B)  necessary  medical  or  remedial  care  recognized  under 
State  law  but  not  covered  under  the  State  plan  under  this  title, 
subject  to  reasonable  limits  the  State  may  establish  on  the 
amount  of  these  expenses.". 
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(e)  Conforming  Amkndmknt.— Section  1902  (42  U.S.C.  1396a).  as 
amended  by  the  amendment  made  by  section  411(nX3)  of  this  Act,  is 
amended — 

(1)  in  subsection  (aXlOXCXiXIID,  by  striking  "the  same"  each 
place  it  appears  and  inserting  "no  more  restrictive  than  the"; 

(2)  by  strUdng  "and"  at  the  end  of  subsection  (aX49); 

(3)  by  striking  the  period  at  the  end  of  subsection  (aX50)  and 
inserting  ";  and 

(4)  by  inserting  after  paragraph  (50)  of  subsection  (a)  the 
following  new  paragraph: 

"(51XA)  meet  the  requirements  of  section  1924  (relating  to 
protection  of  community  spouses),  and  (B)  meet  the  requirement 
of  section  1917(c)  (relating  to  transfer  of  assets).";  and 

(5)  in  subsection  (r),  as  added  by  subsection  (dh- 

(A)  by  redesignating  subparagraphs  (A)  and  (B)  as  clauses 
(i)  and  (ii),  respectively, 

(B)  by  inserting  "(if  after  "(r)".  and 

(Q  by  adding  at  the  end  the  following  new  paragraph: 
"(2XA)  Tlie  methodology  to  be  employed  in  determining  income 
and  resource  eligibility  for  individuals  under  subsection 
(aXlOXAXiXm).  (aXlOXAXiXIV).  (aXlOXAXii).  (aXlOXCXiXHI),  or  under 
subsection  (f)  may  be  less  restrictive,  and  shall  be  no  more  restric- 
tive, ihan  the  methodology — 

"(i)  in  the  case  of  groups  consisting  of  aged,  blind,  or  disabled 
individuals,  under  the  supplemental  security  income  program 
under  title  XVI,  or 

"(ii)  in  the  case  of  other  groups,  under  the  State  plan  most 
closely  categorically  related. 
"(B)  For  purposes  of  this  subsection  and  subsection  (aXlO),  meth- 
odology is  considered  to  be  'no  more  restrictive'  if,  using  the 
methodology,  additional  individuals  may  be  eligible  for  medical 
assistance  and  no  individuals  who  are  otherwise  eligible  are  made 
ineli^Ie  for  such  assistance.". 

(f)  Treatment  op  Homestead  ExEMPnoN  in  Missouri.— The  State 
medical  assistance  plan  of  Missouri  shall  not  be  in  compliance  with 
the  requirements  of  title  XIX  of  the  Social  Security  Act  as  of 
October  1,  1989,  unless  such  plan  is  amended  to  provide  that,  in 
determining  the  resources  of  any  aged,  blind,  or  disabled  individual 
in  the  State  who  applies  for  medical  assistance  under  such  plan  on 
or  after  such  date,  the  State  will  not  consider  the  home  of  the 
individual  as  a  resource,  regardless  of  the  value  of  the  home. 

(g)  Effbctivk  Date. — 

dXA)  The  amendments  made  by  this  section  apply  (except  as 
provided  in  this  subsection)  to  payments  under  title  XIX  of  the 
Social  Security  Act  for  calendar  quarters  b^inning  on  or  after 
September  30,  1989,  without  regard  to  whether  or  not  final 
r^ulations  to  carry  out  such  amendments  have  been  promul- 
gated by  such  date. 

(B)  Section  1924  of  the  Social  Security  Act  (as  inserted  by 
subsection  (a))  shall  only  apply  to  institutionalized  individuals 
who  b^in  continuous  periods  of  institutionalization  on  or  after 
September  30,  1989,  except  that  subsections  (b)  and  (d)  of  such 
section  (and  so  much  of  subsection  (e)  of  such  section  as  relates 
to  such  other  subsections)  shall  apply  as  of  such  date  to  individ- 
uals institutionalized  on  or  after  such  date. 

(2XA)  The  amendment  made  by  subsection  (b)  and  section 
1902(aX51XB)  of  the  Social  Security  Act,  apply  (except  as  pro- 
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vided  in  paragraph  (5))  to  payments  under  title  XIX  of  the 
Social  Security  Act  for  calendar  quarters  beginning  on  or  after 
July  1,  1988,  or  the  date  of  the  enactment  of  this  Act,  wi  thout 
regard  to  whether  or  not  final  regulations  to  carry  out  such 
amendments  have  been  promulgated  by  such  date. 

(B)  Section  1917(c)  of  the  Social  Security  Act,  as  amended  by 
subsection  (b)  of  this  section,  shall  apply  to  resources  disposed  of 
on  or  after  July  1, 1988. 

(C)  Notwithstanding  subparagraphs  (A)  and  (B),  a  State  may 
continue  to  apply  the  policies  contained  in  the  State  plan  as  of 
June  30,  1988,  with  respect  to  resources  disposed  of  before  July 
1, 1988. 

(3)  The  amendments  made  by  subsection  (c)  shall  apply  *. 
transfers  occurring  on  or  after  July  1,  1988,  without  rega»-d  to 
whether  or  not  final  regulations  to  carry  out  such  amendments 
have  been  promulgated  by  such  date. 

(4)  The  amendment  made  by  subsection  (d)  is  effective  on  and 
after  April  8,  1988.  The  final  rule  of  the  Health  Care  Financing 
Administration  published  on  February  . 8,  1988  (53  Federal  Reg- 
ister 3586)  is  superseded  to  the  extent  inconsistent  with  the 
amendment  made  by  subsection  (d). 

(5)  In  the  case  of  a  State  plan  for  medical  assistance  under 
title  XIX  of  the  Social  Security  Act  which  the  Secretary  of 
Health  and  Human  Services  determines  requires  State  legisla- 
tion (other  than  legislation  appropriating  funds)  in  order  for  the 
plan  to  meet  the  additional  requirements  imposed  by  the 
amendments  made  by  this  section  (other  than  subsection  (e)), 
the  State  plan  shall  not  be  regarded  as  failing  to  comply  with 
the  requirements  of  such  title  solely  on  the  basis  of  its  failure  to 
meet  these  additional  requirements  before  the  first  day  of  the 
first  calendar  quarter  beginning  after  the  close  of  the  first 
regular  session  of  the  State  legislature  that  begins  after  the 
date  of  the  enactment  of  this  Act.  For  purposes  of  the  previous 
sentence,  in  the  case  of  a  State  that  has  a  2-year  legislative 
session,  each  year  of  such  session  shall  be  deemed  to  be  a 
separate  regular  session  of  the  State  legislature. 

(6)  The  amendments  made  by  paragraphs  (1)  and  (5)  of  subsec- 
tion (e)  shall  apply  to  medical  assistance  furnished  on  or  after 
October  1, 1982. 
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TITLE  IV— UNITED  STATES  BIPARTISAN 
COMMISSION  ON  COMPREHENSIVE 
HEALTH  CARE,  OBRA  TECHNICAL  COR- 
RECTIONS, AND  MISCELLANEOUS  PRO- 
VISIONS 

Subtitle  A— United  States  Bipartisan 
Commission  on  Comprehensive  Health  Care 

SEC.  401.  ESTABLISHMENT.  42  USC  1395b 

There  is  established  a  commission  to  be  known  as  the  United 
States  Bipartisan  Commission  on  Comprehensive  Health  Care  (in 
this  title  referred  to  as  the  "Conmiission 

SEC.  402.  DUTIES.  42  USC  1395b 

(a)  In  General.— The  Commission  shall— 

(1)  examine  shortcomings  in  the  current  health  care  delivenr 
and  financing  mechanisms  that  limit  or  prevent  access  of  all 
individuals  in  the  United  States  to  comprehensive  health  care, 
and 

(2)  make  specific  recommendations  to  the  Congress  respecting 
Federal  programs,  policies,  and  financing  needed  to  assure  the 
availability  of— 

(A)  comprehensive  long-term  care  services  for  the  elderly 
and  disabled, 

(B)  comprehensive  health  care  services  for  the  elderly 
and  disabled,  and 

(C)  comprehensive  health  care  services  for  all  individuals 
in  the  United  States. 

(b)  Considerations  in  RECOBfMENDATiONS.— In  making  its  rec- 
ommendations, the  Commission  shall  consider— 

(1)  the  amount  and  sources  (consistent  with  principles  of 
social  insurance)  of  Federal  funds  to  finance  the  need^  serv- 
ices, including  reallocations  of  existing  Federal  program  funds, 
and 

(2)  the  most  efficient  and  effective  manner  of  administering 
such  programs. 

(c)  DEFiNrnoNS.- In  this  title: 

(1)  The  term  "comprehensive  health  care  services"  includes— 

(A)  inpatient  hospital  services  (including  mental  health 
services); 

(B)  skilled  nursing  facility  services,  intermediate  care 
facility  services,  home  health  services,  and  other  long-term 
health  care  services; 

(C)  physician  services  and  other  outpatient  health  care 
services  (including  mental  health  services); 

(D)  periodic  general  physical  examinations,  eye  examina- 
tions, hearing  examinations,  dental  examinations,  foot 
examinations,  and  other  preventive  health  care  services; 
and 

(E)  prescription  drugs,  eyeglasses,  hearing  aids,  ortho- 
pedic equipment,  and  dentures  (both  complete  and  partial). 
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(2)  The  term  "oomprehezisive  long-term  care  services"  in- 
cludes custodial  and  noncustodial  services  in  facilities,  as  well 
as  home  and  community-based  services. 

42  use  1395b        SEC  40S.  MEMBERSHIP. 

(a)  Appoxntment. — ^The  Commiasion  shall  be  composed  of  15  mem- 
bers appointed  as  follows: 

President  of  U.S.  (1)  The  President  shall  appoint  3  members. 

(2)  The  President  pro  tempore  of  the  Senate  shall  appoint, 
after  consultation  with  the  minority  leader  of  the  Senate,  6 
members  of  the  Senate,  of  whom  not  more  than  4  may  be  of  the 
same  political  party. 

(3)  The  Speaker  of  the  House  of  Representatives  shall  appoint, 
after  consultation  with  the  minority  leader  of  the  House  of 
Representatives,  6  members  of  the  House,  of  whom  not  more 
than  4  may  be  of  the  same  political  party. 

(b)  Chairman  and  Vice  Chairman. — ^The  Commission  shall  elect 
a  chairman  and  vice  chairman  from  among  its  members. 

(c)  Vacancies. — Any  vacancy  in  the  membership  of  the  Commis- 
sion shall  be  filled  in  the  maimer  in  which  the  original  appointment 
was  made  and  shall  not  affect  the  power  of  the  remaining  members 
to  execute  the  duties  of  the  Commission. 

(d)  Quorum. — ^A  quorum  shall  consist  of  8  members  of  the 
Commission,  except  that  4  members  may  conduct  a  hearing  under 
section  405(a). 

(e)  Meetings. — ^The  Commission  shall  meet  at  the  call  of  its 
chairman  or  a  majority  of  its  members. 

(f)  Compensation  and  Reimbursement  of  Expenses.— Members 
of  the  Commission  are  not  entitled  to  receive  compensation  for 
service  on  the  Commission.  Members  may  be  reimbursed  for  travel, 
subsistence,  and  other  necessary  expenses  incurred  in  carrying  out 
the  duties  of  the  Commission. 

42  use  1395b        SEC  404.  STAFF  AND  CONSULTANTS. 

(a)  Staff.— The  Commission  may  appoint  and  determine  the  com- 
pensation of  such  staff  as  may  be  necessary  to  carry  out  the  duties  of 
the  Commission.  Such  appointments  and  compensation  may  be 
made  without  regard  to  the  provisions  of  title  5,  United  States  Code, 
that  govern  appointments  in  the  competitive  services,  and  the  provi- 
sions of  chapter  51  and  subchapter  III  of  chapter  53  of  such  title  that 
relate  to  classifications  and  the  General  Schedule  pay  rates. 

(b)  Consultants. — The  Commission  may  procure  such  temporary 
and  intermittent  services  of  consultants  under  section  3109(b)  of 
title  5,  United  States  Code,  as  the  Commission  determines  to  be 
necessary  to  carry  out  the  duties  of  the  Commission. 

42  use  1395b        SEC  40S.  POWERS. 

(a)  Hearings  and  Other  Activitiks.— For  the  purpose  of  carrying 
out  its  duties,  the  Commission  may  hold  such  hearings  and  under- 
take such  other  activities  as  the  Commission  determines  to  be 
necessary  to  carry  out  its  duties. 

(b)  Studies  by  General  Accounting  Office.— Upon  the  request 
of  the  Commission,  the  Comptroller  General  shall  conduct  such 
studies  or  investigations  as  the  Commission  determines  to  be  nec- 
essary to  carry  out  its  duties. 

(c)  Cost  Esiimates  by  Congressional  Budget  Office.— 
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(1)  Upon  the  request  of  the  Commission,  the  Director  of  the 
Congressional  Budget  Office  shall  provide  to  the  Commission 
such  cost  estimates  as  the  Commission  determines  to  be  nec- 
essary to  carry  out  its  duties. 

(2)  The  Commission  shall  reimburse  the  Director  of  the 
Congressional  Budget  Office  for  expenses  relating  to  the 
employment  in  the  office  of  the  Director  of  such  additional  staff 
as  may  be  necessary  for  the  Director  to  comply  with  requests  by 
the  Commission  under  paragraph  (1). 

(d)  Detail  of  Federal  Employees.— Upon  the  request  of  the 
Commission,  the  head  of  any  Federal  agency  is  authorized  to  detail, 
without  reimbursement,  any  of  the  personnel  of  such  agency  to  the 
Commission  to  assist  the  Commission  in  carrying  out  its  duties.  Any 
such  detail  shall  not  interrupt  or  otherwise  affect  the  civil  service 
status  or  privileges  of  the  Federal  employee. 

(e)  Technical  Assistance. — Upon  the  request  of  the  Commission, 
the  head  of  a  Federal  agency  shall  provide  such  technical  assistance 
to  the  Commission  as  the  Commission  determines  to  be  necessary  to 
carry  out  its  duties. 

(f)  Use  of  Mails.— The  Commission  may  use  the  United  States 
mails  in  the  same  manner  and  under  the  same  conditions  as  Federal 
agencies. 

(g)  Obtaining  Information.— The  Commission  may  secure  di- 
rectly from  any  Federal  agency  information  necessary  to  enable  it  to 
carry  out  its  duties,  if  the  information  may  be  disclosed  under 
section  552  of  title  5,  United  States  Code.  Upon  request  of  the 
Chairman  of  the  Conmiission,  the  head  of  such  agency  shall  furnish 
such  information  to  the  Commission. 

(h)  Administrative  Support  Services.— Upon  the  request  of  the 
Commission,  the  Administrator  of  General  Services  shall  provide  to 
the  Commission  on  a  reimbursable  basis  such  administrative  sup- 
port services  as  the  Commission  may  request. 

(i)  Acceptance  of  Donations.— The  Commission  may  accept,  use, 
and  dispose  of  gifts  or  donations  of  services  or  property. 

SEC.  406.  REPORT.  42  USC  1395b 

(a)  Report  on  Cobiprehensive  Long-Term  Care  Services  for  the 
Elderly  and  Disabled.— The  Commission  shall  submit  to  Congress 
a  report,  not  later  than  6  months  after  the  date  of  the  enactment  of 
this  Act,  containing  its  findings  and  recommendations  regarding 
comprehensive  long-term  care  services  for  the  elderly  and  disabled. 
The  report  shall  include  detailed  recommendations  for  appropriate 
legislative  initiatives  respecting  such  services. 

(b)  Report  on  Comprehensive  Health  Care  Services.— The 
Commission  shall  submit  to  Congress  a  report,  not  later  than  1  year 
after  the  date  of  the  enactment  of  tiiis  Act,  containing  its  findings 
and  recommendations  regarding  comprehensive  health  care  services 
for  the  elderly  and  disabled  and  comprehensive  health  care  services 
for  all  individuals  in  the  United  States.  The  report  shall  include 
detailed  recommendations  for  appropriate  legislative  initiatives 
respecting  such  services. 

SEC.  407.  TERMINATION.  42  USC  1395b 

The  Commission  shall  terminate  80  d^  after  the  date  of  submis-  ° 
don  of  the  report  required  in  section  406(d). 
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SEC.  408.  AUTHORIZATION  OF  APPROPRIATIONS. 

There  are  authorized  to  be  appropriated  $1,500,000  to  carry  out 
this  title. 


Subtitle  B— OBRA  Technical  Corrections 


SEC.  411.  TECHNICAL  CORRECTIONS  TO  CERTAIN  HEALTH  CARE  PROVL 
SIONS  IN  THE  OMNIBUS  BUDGET  RECONCILIATION  ACT  OF 
1987. 

(a)  Refkrencb  to  OBRA  and  Effective  Dates.— 

(1)  Reference.— In  this  section,  the  term  "OBRA"  refers  to 
the  Omnibus  Budget  Reconciliation  Act  of  1987  (Public  Law 
100-203). 

(2)  Effective  date.— Except  as  specifically  provided  in  this 
section,  the  amendments  made  by  this  section,  as  they  relate  to 
a  provision  in  OBRA,  shall  be  effective  as  if  they  were  included 
in  the  enactment  of  that  provision  in  OBRA. 

(3)  Ratification  of  enrollment  corrections  and  printed 
enrollment. — 

(A)  In  general.— Except  as  provided  in  subparagraph  (B), 
the  enrollment  corrections  noted  in  footnoted  numbered  9 
through  72  of  OBRA  are  hereby  ratified  and  shall  be  consid- 
ered to  have  been  enacted  as  part  of  OBRA.  The  printed 
enrollment  of  title  IV  of  OBRA,  as  prepared  and  printed 
under  section  8004  of  OBRA  (including  the  footnote  correc- 
tions described  in  subparagraph  (B)  and  as  incorporating 
the  clarifications  described  in  subparagraph  (O),  shall  be 
deemed  to  constitute  title  IV  of  OBRA  as  enacted. 

(B)  Footnote  corrections.— (i)  With  respect  to  the  ref- 
erence to  which  footnote  28  relates  (101  Stat.  1330-81),  the 
reference  shall  be  deemed  to  have  read  "1320a-7b)". 

(ii)  With  respect  to  the  word  to  which  footnote  30  relates 
(101  Stat.  1330-91),  the  word  shall  be  deemed  to  have  read 
"the". 

(iii)  With  respect  to  the  designation  to  which  footnote  52 
relates  (101  Stat.  1330-151),  the  designation  shall  be  deemed 
to  have  read  "(F)". 

(C)  (Clarifications  of  illegible  matter.— (i)  Section 
1842(nXlXA)  of  the  Social  Security  Act,  as  added  by  section 
4051(a)  of  OBRA  (101  Stat.  1330-93),  is  deemed  to  have  the 
phrase  "the  supplier's  reasonable  charge  to  individuals 
enrolled  under  this  part  for  the  test"  immediately  after  "or, 
if  lower,  the". 

(ii)  Section  1834(aX7)(BXi)  of  the  Social  Security  Act,  as 
inserted  by  section  4062(b)  of  OBRA  (101  Stat.  1330-103),  is 
deemed  to  have  a  reference  to  "1987"  immediately  after 
"December". 

(b)  Corrections  Relating  to  Part  1  of  Subtitle  A  of  Title  IV 
(Part  A  of  the  Medicare  Program).— 

(1)  Section  4002. —(A)  Subclauses  (HI)  and  (TV)  of  section 
1886(bX3XBXi)  of  the  Social  Security  Act,  as  amended  by  section 
4002(a)  of  OBRA,  are  amended  by  striking  "other  hospitals"  and 
inserting  "for  hospitals  located  in  other  urban  areas". 

(B)  Section  1886(bX3XBXiXIV)  of  the  Social  Security  Act,  as 
amended  by  section  4002(a)  of  OBRA,  is  amended  by  striking 
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"percent"  each  place  it  appears  and  inserting  "percentage 
points". 

(O  Section  1886(bX3XBXiXV)  of  the  Social  Security  Act,  as 
amended  by  section  4002(a)  of  OBRA,  is  amended  by  inserting 
"increase"  after  "market  basket  percentage". 

(D)  The  second  sentence  of  section  1886(dX2XD)  of  the  Social 
Security  Act,  as  amended  by  section  4002(b)  of  OBRA,  is  amend- 
ed by  striking  "the  publication  described  in  subsection  (eX5)(B)" 
and  inserting  "the  publications  described  in  subsection  (eX5)". 

(E)  Section  4002(cXlXBXiii)  of  OBRA  is  amended,  in  the 
matter  stricken,  by  striking  the  comma  after  "available". 

(F)  Section  1886(dX3XAXii)  of  the  Social  Security  Act,  as 
amended  by  section  40()2(cXlXC)  of  OBRA,  is  amended  by  strik- 
ing "in  un>an  areas"  and  inserting  "in  other  urban  areas". 

(G)  Section  1886(dXlXAXiii)  of  the  Social  Security  Act,  as 
amended  by  section  4()02(d)  of  OBRA,  is  amended  by  striking  "if 
greater"  and  inserting  "if  the  average  standardized  amount 
(described  in  clause  (iXI)  or  clause  (ii)(D  of  paragraph  (3)(D))  for 
hospitals  within  the  region  of,  and  in  the  same  rural,  large 
urban,  or  other  urban  area  as,  the  hospital  is  greater  than  the 
average  standardized  amount  (described  in  the  respective 
clause)  for  hospitals  within  the  United  States  in  that  type  of 
area". 

(HXi)  Section  1886(dX2XD)  of  the  Social  Security  Act  is  amend- 
ed by  striking  the  last  sentence  (added  by  section  4002(fXlXA)  of 
OBRA). 

(ii)  Section  4002(f)  of  OBRA  is  amended  by  adding  at  the  end 
the  following  new  paragraph: 

"(3)  The  second  sentence  of  section  18130>X1)  of  the  Social 
Security  Act  (42  U.S.C.  1395e(bXl))  is  amended  by  striking 
'applicsuble  percentage  increase'  and  all  that  follows  through  'is 
applied'  and  inserting  'Secretary's  best  estimate  of  the  pay- 
ment-weighted average  of  the  applicable  percentage  increases 
(as  defined  in  section  18860>X3XB))  which  are  applied'.". 

(iii)  The  amendment  niade  by  clause  (ii)  shall  apply  to  the 
inpatient  hospital  deductible  for  years  beginning  with  1989. 

(D  Section  4002(g)  of  OBRA  is  amended— 

(i)  in  paragraph  (IXA).  by  striking  "1886(aXlXAXiii)"  and 
inserting  "l§86(dXlXAXiii)'\ 

(ii)  in   paragraphs   dXB)   and   (2XB),   by  striking 
"1886(dX3XB)"  and  inserting  "1886(bX3XB)",  and 

(iii)  in  paragraph  (6),  by  striking  "1886(dX10XB)"  and 
inserting  •'l886(dXlXB)". 

(2)  SBcnoN  4003.— Section  4003(d)  of  OBRA  is  amended— 

(A)  in  paragraph  (2)— 

(i)  by  mserting  "(other  than  under  section 
1886(dX5XF)  of  such  Act)"  after  "receives  payments", 
and 

(ii)  by  inserting  "of  such  services"  after  "reasonable 
costs";  and 

(B)  in  the  matter  following  paragraph  (2),  by  inserting 
"the"  after  "faciUties  of. 

(3)  Sbction  4004.— Section  4004(a)  of  OBRA  is  amended  by 
inserting  "(1)"  after  "Survey.—"  and  by  adding  at  the  end  the 
following  new  paragraph: 

"(2)  Section  1886(dX9XCXiv)  of  such  Act  is  amended  by  adding  at 
Hie  end  the  following  new  sentence:  The  second  and  third  sentences 
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of  paragraph  (3XE)  shall  apply  to  subsection  (d)  Puerto  Rico  hos- 
pitals under  this  clause  in  the  same  manner  as  they  apply  to 
subsection  (d)  hospitals  under  such  paragraph  and,  for  purposes  of 
this  clause,  any  reference  in  such  paragraph  to  a  subsection  (d) 
hospital  is  deemed  a  reference  to  a  subsection  (d)  Puerto  Rico 
hospital.'.". 

(4)  Section  4005.-<A)  Section  1886(dX8)(B)  of  the  Social  Secu- 
rity Act,  as  added  by  section  4005(aXl)(D)  of  OBRA,  is  amend- 
ed— 

(i)  by  striking  "The  Secretary"  and  inserting  "For  pur- 
poses of  this  subsection,  the  SecretaiV and 

(ii)  by  striking  all  that  follows  if'  and  inserting  the 
following:  "the  rural  county  would  otherwise  be  considered 
part  of  an  urban  area,  under  the  standards  for  designating 
Metropolitan  Statistical  Areas  (and  for  designating  New 
England  County  Metropolitan  Areas)  published  in  the  Fed- 
erfid  Register  on  January  3,  1980,  if  the  commuting  rates 
used  in  determining  outljring  counties  (or,  for  New  England, 
similar  recognized  areas)  were  determined  on  the  basis  of 
the  aggregate  number  of  r^ident  workers  who  commute  to 
(and,  if  applicable  under  the  standards,  from)  the  central 
county  or  counties  of  all  contiguous  Metropolitan  Statistical 
Areas  (or  New  England  0)unty  Metropolitan  Areas).". 

(B)  Section  1886(dX8XC)  of  the  Social  Security  Act,  as  added  by 
section  4005(aXlXD)  of  OBRA,  is  amended  by  striking 
"standardized  amount"  and  inserting  "standardized  amounts' . 

(O  Section  4005(a)  of  OBRA  is  amended— 

(i)  in  p£u-agraph  (1)(D),  by  striking  "subparagraph"  and 
inserting  "subparagraphs",  and 

(ii)  in  paragraph  (3),  by  striking  "This  section,  and  the 
amendments  made  by  paragraph  (1),"  and  inserting  "This 
subsection". 

(D)  Section  1883(dX3)  of  the  Social  Security  Act,  as  added  by 
section  4005(bX2XB)  of  OBRA,  is  amended  by  inserting  before 
the  period  at  the  end  the  following:  ",  except  that  such  payment 
shall  continue  to  be  made  in  the  period  for  those  patients  who 
are  receiving  extended  care  services  at  the  time  the  hospital 
reaches  the  limit  specified  in  this  paragraph". 

(5)  Section  4006.— (A)  Section  1886(gX3XAXiv)  of  the  Social 
Security  Act,  as  amended  by  section  4006(a)  of  OBRA,  is  amended 
by  inserting  "for  payments  attributable"  after  "15  percent". 

(B)  Section  4006(a)  of  OBRA  is  amended— 

(i)  by  adding  "and"  at  the  end  of  subparagraph  (A),  and 

(ii)  by  redesignating  subparagraphs  (A)  and  (6)  as  para- 
graphs (1)  and  (2),  respectively. 

(6)  Section  4007.— Section  4007  of  OBRA  is  amended— 

(A)  in  the  second  sentence  of  subsection  (a),  by  strikiiig 
"updata"  and  inserting  "updated"; 

(B)  by  amending  subsection  (b)  to  read  as  follows: 

"(b)  Requiring  Reporting  of  Standardized  Cost  Report  Elec- 
tronically.— 

"(1)  In  general.— Section  1886(f)(1)  of  the  Social  Security  Act 
(42  U^.C.  1395ww(fXl))  is  amended- 

"(A)  by  striking  *,  for  a  period  ending  not  earlier  than 
September  30, 1988,\ 
^(B)  by  inserting  W  after  '(fXD',  and 
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'\0  by  adding  at  the  end  the  following  new  subpara- 
graph: 

'(BXi)  Subject  to  clause  (ii),  the  Secretary  shall  place  into  effect  a 
>8tandanlized  electronic  cost  reporting  format  for  hospitals  under 
thistiUe. 

"  *(ii)  The  Secretaiy  may  delay  or  waive  the  implementation  of 
such  format  in  particular  instances  where  such  implementation 
would  result  in  financial  hardship  (in  particular  with  respect  to 
hospitals  with  a  small  percentage  of  inpatients  entitled  to  benefits 
under  this  title).'. 

"(2)  Effective  date.— The  amendment  made  by  paragraph 
(IXC)  shall  apply  to  hospital  cost  reporting  periods  beginning  on 
or  after  October  1, 1989.^';  and 
iO  in  subsection  (c) — 

(i)  in  paragraph  (1) — 

(I)  by  striking  "3-year",  and 

(II)  by  striking  "contracting**  and  inserting 
"conducting"; 

(ii)  in  paragraph  (2),  by  striking  "by  category  of 
service  and"  in  subparagraphs  (A)  and  (B); 

(iii)  in  paragraph  (2XQ,  by  striking  "(by  category  of 
service)"; 

(iv)  in  paragraph  (2),  by  striking  subparagraph  (D) 
and  redesignating  subparagraphs  (E)  through  (L)  as 
subparagraphs  (D)  through  CK),  respectively; 

(v)  by  amending  subparagraph  (1),  as  so  redesignated, 
to  read  as  follows: 

"(I)  Bad  debt  and  charity  care."; 

(vi)  in  paragraph  (2),  by  adding  at  the  end  the  follow- 
ing: 

"The  Secretary  shaU  develop  a  definition  of  'outpatient  visit'  for 
purposes  of  reporting  hospital  information."; 

(vii)  in  paragraph  (5),  by  striking  "paragraph  (3)"  and 
inserting  "paragraph  (2)' ; 

(viii)  in  paragraph  (5XAX  by  striking  "The  terms" 
and  all  that  follows  through  "as"  and  inserting  'The 
term  'bad  debt  and  charity  care'  has  such  meaning  as"; 

(ix)  in  paragraph  (5)(B)-— 

(I)  by  inserting  "at  least"  after  "to  payors", 
(ID  by  striking  "titie  Vm"  and  inserting  "titie 
XVni".  and 

(m)  by  striking  "self-paying  individuals"  and 
inserting  "and  other  persons  (including  self-paying 
individuals)";  and 

(x)  in  paragranh  (6)— 

(I)  by  striking  "$1,000,000  for  each  of  and  insert- 
ing "a  total  of  $3,000,000  for", 

(ID  by  inserting  "or  from  operation  funds"  after 
"research  fimds", 

(in)  by  striking  ",  and  at  least"  and  all  that 
follows  through  'operations  funds"  and  inserting 
"and",  and 

(IV)  by  striking  "over  3  years". 

(7)  Section  4008.— Section  4008(dXl)(B)  of  OBRA  is  amended 
by  striking  "1886"  and  inserting  "1886(d)". 

(8)  Section  4009.— (A)  Section  4009(a)  of  OBRA  is  amended— 
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(i)  by  striking  paragraphs  (1)  and  (2)  and  inserting  the 
following: 

"(1)  Increase  in  civil  monetary  penalty  and  exclusion  of 
RESPONSIBLE  PHYSICIAN  VIOLATORS.— Section  1867(dX2)  of  the 
Social  Security  Act  (42  U.S.C.  1395dd(dX2))  is  amended— 
"(A)  in  the  second  sentence — 

"(i)  by  redesignating  such  sentence  as  subparagraph 
(C), 

"(ii)  by  striking  'previous  sentence'  and  inserting 

'this  paragraph',  and 
"(iii)  by  redesignating  subparagraphs  (A)  and  (6)  as 

clauses  (i)  and  (ii),  respectively;  and 
"(B)  by  striking  the  first  sentence  and  inserting  the  fol- 
lowing: '(A)  A  participating  hospital  that  knowingly  vio- 
lates a  requirement  of  this  section  is  subject  to  a  civil 
money  penalty  of  not  more  than  $50,000  for  each  such 
violation.  The  provisions  of  section  1128A  (other  than 
subsections  (a)  and  (b))  shall  apply  to  a  civil  money  penaltv 
under  this  subparagraph  in  the  s€une  manner  as  such 
provisions  apply  with  respect  to  a  penalty  or  proceeding 
under  section  1128A(a). 

*"(B)  The  responsible  physician  in  a  participating  hos- 
pital with  respect  to  the  hospital's  violation  of  a  require- 
ment of  this  subsection  is  subject  to  the  sanctions  described 
in  section  18420*X2),  except  that,  for  purposes  of  this 
subparagraph,  the  civil  money  penalty  with  respect  to  each 
violation  may  not  exceed  $50,000,  rather  than  $2,000.* "; 
and 

(ii)  by  redesignating  paragraph  (3)  as  paragraph  (2). 

(B)  Section  4009(dXlXA)  of  OBRA  is  amended,  in  the  matter 
inserted  by  such  section,  by  striking  the  comma  after  "rep- 
resentatives". 

(C)  Section  4009(i)  of  OBRA  is  amended  by  striking  "New 
England  county  metropolitan  areas"  and  "4001(b)"  and  insert- 
ing "urban  areas  in  New  England"  and  "4002(b)",  respectively. 

(P)  Section  4009(j)  of  OBRA  is  amended  by  adding  at  the  end 
the  following  new  paragraphs: 

"(9)  Section  1818(c)  of  the  Social  Security  Act  (42  U.S.C.  1395i- 
2(c))  is  amended  by  striking  paragraph  (4)  and  redesignating 
FNaragraphs  (5)  through  (7)  as  paragraphs  (4)  through  (6),  respec- 
tively. 

"(10)  Section  9305(d)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986  is  amended  by  striking  '2  years  after  the  date  of  the 
enactment  of  this  Act'  and  inserting  'January  1, 1990'.". 
(c)  Corrections  Relating  to  Subpart  A  of  Part  2  of  Subtitle  A 
OF  Title  IV  (Health  Maintenance  Organization  Reforms).— 

(1)  Section  4011.— Subparagraph  (F)  of  section  1876(cX3)  of 
the  Social  Security  Act,  as  aaded  by  the  amendment  made  by 
section  4011(aXl)  of  OBRA,  is  amended  by  moving  its  indenta- 
tion 4  ems  to  the  left  so  its  left  margin  is  aligned  with  the  left 
margin  of  subparagraph  (G)  of  that  section,  as  added  by  section 
4011(bXl)ofOBRA. 

(2)  Section  4012.— (AXi)  Section  1866(aXlXO)  of  the  Social 
Security  Act,  as  inserted  bv  section  4012(a)  of  OBRA,  is 
amended  by  striking  "with  a  nsk-sharing  contract  under  section 
1876"  and  inserting  "(i)  with  a  risk-sharing  contract  under 
section  1876,  under  section  1876(iX2XA)  (as  in  effect  before 
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February  1,  1985),  under  section  402(a)  of  the  Social  Security 
Amendments  of  1967,  or  under  section  222(a)  of  the  Social 
Security  Amendments  of  1972,  and  (ii)  which  does  not  have  a 
contract  establishing  payment  amounts  for  services  furnished  to 
members  of  the  organization". 

(ii)  The  amendment  made  by  clause  (i)  shall  apply  to  admis- 
sions occurring  on  or  after  the  first  day  of  the  fourth  month 
beginning  after  the  date  of  the  enactment  of  this  Act. 

(B)  Section  4012(c)  of  OBRA  is  amended  by  striking  ''para- 
graph (2)"  and  inserting  "subsection  (a)". 

(3)  Section  4013.— Section  4013  of  OBRA  is  amended  by  strik- 
ing "(a)  In  General"  and  all  that  foUows  through  the  end  and 
inserting  the  following: 

"Section  2350(bX3)  of  the  Deficit  Reduction  Act  of  1984  is  amended 
by  striking  'four  years  after  the  date  of  the  enactment  of  this  Act' 
and  inserting  'September  30, 1990'/'. 

(4)  Section  4014.— Section  1876(iX6)  of  the  Social  Security  Act, 
as  amended  by  section  4014  of  OBRA,  is  amended— 

(A)  in  subparagraph  (A),  by  inserting  ",  in  addition  to  any 
other  remedies  autoorized  by  law,"  after  "the  Secretary 
m£r^  provide",  and 

(B)  in  the  last  sentence  of  subparagraph  (B),  b^  striking 
"under  that  section"  and  inserting  or  proceedmg  under 
section  1128A(ay'. 

(5)  Section  4018.— Section  1876(fX3XA)  of  the  Social  Security 
Act,  as  inserted  by  section  4018(a)  of  OBRA,  is  amended— 

(A)  by  inserting  "enrollment  and  residency  requirements 
under  this  section  and  for"  after  "for  purposes  of,  and 

(B)  by  striking  "of  the  subdivision"  and  inserting  "de- 
scribed in  subparagraph  (BXiii)  who  receive  services 
through  the  subdivision' . 

(d)  OoRRECTiONS  Relating  to  Subpakt  B  of  Past  2  of  Subtitle  A 
of  Title  IV  (Home  Health  Qualitt). — 

(1)  Section  4021.— (A)  Section  1891(a)  of  the  Social  Security 
Act,  as  added  by  section  40210>)  of  OBRA,  is  amended— 

(i)  in  paragraph  (3XA),  by  striking  "who  is  not  a  licensed 
h^th  care  professional  (as  defined  in  subparagraph  (F))", 

(ii)  in  paragraph  (3)(F),  by  inserting  "physical  or  occupa- 
tional therapy  assistant,"  after  "occupational  therapist,", 
and 

(iii)  by  striking  paragraph  (4)  and  by  redesignating  para- 
graphs (5)  and  (6)  as  paragraphs  (4)  and  (5),  respectively. 

(BXi)  Section  1861(n)  of  the  Social  Security  Act  (42  U.S.C. 
1395x(n))  is  amended  by  inserting  before  the  period  at  the  end 
the  following:  ";  except  that  such  term  does  not  include  such 
equipment  furnished  by  a  supplier  who  has  used,  for  the  dem- 
onstration and  use  of  specific  equipment,  an  individual  who  has 
not  met  such  fninimiiin  training  standards  as  the  Secretazy  may 
establish  with  respect  to  the  demonstration  and  use  of  such 
specific  equipment  . 

(ii)  The  amendment  made  by  clause  (i)  shall  apply  to  equip- 
ment furnished  on  or  after  the  effective  date  provided  in  section 
4021(c)  of  OBRA. 

(2)  Section  4022.— (A)  The  third  sentence  of  section  1891(cXl) 
of  the  Social  Security  Act,  as  added  by  section  4022(a)  of  OBRA, 
is  amended  by  inserting  "(other  than  subeections  (a)  and  (b))" 
after  "1128A". 
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(B)  Section  1891(dX2XA)  of  the  Social  Security  Act,  as  added 
42  use  I395bbb.         by  section  4022(a)  of  OBRA,  is  amended  by  striking  "1991"  and 
inserting  "1992". 

42  use  I395bbb.  (3)  SECTION  4023.— (A)  Section  4023  of  OBRA  is  amended  by 

inserting  "(a)  In  General,—"  before  "Section  1891". 

(B)  Section  1891(fX2XA)  of  the  Social  Security  Act,  as  added  by 
section  4023  of  OBRA,  is  amended — 

(i)  bv  moving  the  indentation  of  clauses  (i)  through  (iii) 
(and  the  sentence  following  clause  (iii))  2  ems  to  the  left, 

(ii)  in  clause  (i),  by  striking  "for  each  day  of  noncompli- 
ance" and  inserting  "in  an  amount  not  to  exceed  $10,000  for 
each  day  of  noncompliance",  and 

(iii)  by  inserting  after  and  below  clause  (iii),  the  following: 
"The  provisions  of  section  1128A  (other  than  subsections  (a)  and 
(b))  shall  apply  to  a  civil  money  penalty  under  clause  (i)  in  the 
same  manner  as  such  provisions  apply  to  a  penalty  or  proceed- 
ing under  section  1128A(a).". 

(C)  Section  4023(b)  of  OBRA  is  amended  by  inserting  before 
the  period  at  the  end  the  following:  ",  and  no  intermediate 
sanction  described  in  section  1891(rK2XA)  of  such  Act  shall  be 
imposed  for  violations  occurring  before  such  effective  date". 

(4)  Section  4025.— (A)  Section  1864(a)  of  the  Social  Security 
42  use  I395aa.          Act  is  amended— 

(i)  in  the  first  sentence  added  by  section  4025(a)  of  OBRA, 
by  striking  "most  recent  accreditation  survey  conducted 
with  respect  to  the  agency,"  and  inserting  "most  recent 
accreditation  survey  conducted  by  a  State  agency  or  private 
accreditation  agency  under  section  1865  with  respect  to  the 
home  health  agency,",  and 

(ii)  in  the  second  sentence  so  added — 

(I)  by  inserting  "such  State  or  local"  before  "agency" 
the  first  place  it  appears,  and 

(II)  by  striking  "section  1864"  and  inserting  "section 
1865". 

42  use  I395aa  (B)  Section  4025  of  OBRA  is  amended— 

not*  (i)  in  subsection  (b),  by  striking  "subsection  (a)"  and 

inserting  "this  section"  and  by  redesignating  such  subsec- 
tion as  subsection  (c),  and 

(ii)  by  inserting  after  subsection  (a)  the  following  new 
subsection: 

"(b)  (Informing  Amendment.— The  last  sentence  of  section 
1865(a)  of  such  Act  (42  U.S.C.  1395bb(a))  is  amended  by  inserting 
'(other  than  a  survey  with  respect  to  a  home  health  agency'  after 
'any  accreditation  survey'.". 

(5)  Section  4026.— (A)  Section  1861(vXlXLXiii)  of  the  Social 
42  use  I395x           Security  Act,  as  added  by  section  4026(aXl)  of  OBRA,  is 

amended — 

(i)  by  striking  "audited"  each  place  it  appears  and  insert- 
ing "verified",  and 

(ii)  by  adding  at  the  end  the  following: 

Wages.  "In  the  case  of  a  home  health  agency  that  refuses  to  provide  data,  or 

deliberately  provides  false  data,  respecting  wages  for  purposes  of 
this  clause  upon  the  request  of  the  Secretary,  the  Secretary  may 
withhold  up  to  5  percent  of  the  amount  of  the  payments  otherwise 
payable  to  the  agency  under  this  title  until  such  date  as  the  Sec- 
retary determines  that  such  data  has  been  satisfactorily  provided.". 
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(B)  Section  4026(aX2)  of  OBRA  is  amended  by  striking  "July  1, 
1988"  and  inserting  "July  1, 1989". 

(O  Section  4026(b)  of  OBRA  is  amended  by  striking  "June  1. 
1988"  and  inserting  "June  1, 1989". 

(6)  Sbction  4027.— Section  4027(a)  of  OBRA  is  amended  by 
striking  "July  1. 1988"  and  inserting  "April  1, 1989". 
(e)  CoRRBcnoNS  Relating  to  Subpart  C  op  Part  2  op  Subtitle  A 
OP  Tnu  rv  (Other  Mkdicarb  Part  A  and  B  Provisions).— 

(1)  Section  4032.— (A)  Section  4032  of  OBRA  is  amended  by 
striking  "and  Physician  Review"  in  the  heading  of  subsection 

(a)  and  by  striking  "and  Carriers"  in  the  heading  of  subsection 

(b)  . 

(B)  Section  1816(i)(2)  of  the  Social  Security  Act,  as  added  by 
section  4032(a)  of  OBRA,  is  amended— 

(i)  by  inserting  "in  the  case  of  a  request  for  reconsider- 
ation of  a  denial, '  after  "(2)",  and 

(ii)  by  inserting  "the"  before  "disposition". 

(Q  Section  4032(cXl)(B)  of  OBRA  is  amended  by  striking 
"claims  filed"  and  inserting  "reconsiderations  requested". 

(2)  Section  4033.— Section  4033  of  OBRA  is  amended— 

(A)  by  striking  "(a)  In  General.—"; 

(B)  by  redesignating  paragraphs  (1)  and  (2)  (and  subpara- 
graphs (A)  and  (B)  of  paragraph  (2))  as  subsections  (a)  and 
(b)  (and  paragraphs  (1)  and  (2)  of  subsection  (b)),  respec- 
tively, and 

(C)  by  aligning  the  left  margins  of  the  matter  in  such 
section  flush  left. 

(3)  Section  4039.— Section  4039  of  OBRA  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

'Xh)  Technical  Corrections.— 

"(1)  Section  1128A(b)  of  the  Social  Security  Act  (42  U.S.C. 
1320a-7aOt>))  is  amended— 

"(A)  in  paragraph  (IXA),  by  striking  'XVU'  and  inserting 
•XVIir,and 

"(B)  in  paragraph  (2)  by  inserting  'each'  after  '$2,000  for'. 

*X2)  Section  1138(aXlXB)  of  such  Act  (42  UJ5.C.  1320b- 
8(a)(1)(B))  is  amended  by  striking  In'  and  inserting  'in'. 

"(3)  Section  1154(aX4)  of  such  Act  (42  U.S.C.  1320c-3(aX4))  is 
amended — 

"(A)  by  indenting  subparagraphs  (B)  and  iO  (and  clauses 
(i)  through  (iii)  of  subparagraph  (C))  two  additional  ems; 

"(B)  in  subparagraph  (B),  by  inserting  'risk-sharing' 
before  'contract  under  section  1876';  and 

"(C)  in  subparagraph  (C^i),  by  adding  before  the  comma 
at  the  end  the  following:  '(other  than  the  ability  to  perform 
review  functions  under  this  section  that  are  not  described 
in  subparagraph  (B)X. 
"(4)  Section  1154(d)  of  such  Act  (42  U5.C.  1320c-3(d))  is 
amended  by  striking  '1164(bX4)'  and  inserting  '1164'. 

"(5)  Section  uSScb)  of  such  Act  (42  U.S.C.  1320c-5a)))  is 
amended — 

"(A)  in  the  second  sentence  of  paragraph  (1),  by  striking 
'such  services  on  a  reimbursable  basis.'  and  inserting  'serv- 
ices under  this  Act  on  a  reimbursable  basis.',  and 

"(B)  in  paragraph  (2),  by  striking  'at  such  time'  and  all 
that  follows  through  'and  shaU  remain'  and  inserting  'on 
the  same  date  and  in  the  same  manner  as  an  exclusion 
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from  participation  under  the  programs  under  this  Act  be- 
comes effective  under  section  1128(c),  and  shall  remain'. 
"(6)  Section  1160  of  such  Act  (42  U.S.C.  1320c-9)  is  amended 
by  adding  at  the  end  the  following  new  subsection: 
'"(e)  For  puiposes  of  this  section  and  section  1157,  the  term 
"oiganization  with  a  contract  with  the  Secretary  under  this  part" 
includes  an  entity  with  a  contract  with  the  Secretary  under  section 
1154(aX4XC).'. 

"(7)  The  heading  of  section  1870  of  such  Act  (42  U  JS.C.  1395gg) 
is  amended  to  read  as  follows: 


42  use  1320C-3 
note. 

Contracts. 


42  use  1395mm 
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OVERPAYMENT  ON  BEHALF  OF  INDIVIDUALS  AND  SETTLEMENT  OF 
CLAIMS  FOR  BENEFITS  ON  BEHALF  OF  DECEASED  INDIVIDUALS'. 

"(8)  Section  1876(i)(7)  of  such  Act  (42  U^.C.  1395mm(i)(7))  is 
amended — 

"(A)  in  subparagraph  (A),  by  striking  'Except  as  provided 
under  section  1154(aX4X(^,  each'  and  inserting  'Each'; 

"(B)  in  subparagraph  (A),  bv  inserting  'or  with  an  entity 
selected  by  the  Secretary  under  section  1154(aX4X(^'  after 
'located)';  and 

*XQ  by  striking  'peer'  in  subparagraph  (B)  and  the  second 
place  it  appears  in  subparagraph  (A). 
"(9)  Section  9353  of  the  Omnibus  Budget  Reconciliation  Act  of 
1986  is  amended — 

"(A)  in  subsection  (aX6XAXi),  by  striking  'paragraphs  (1) 
and  (2)(D)  shall  apply  to  contracts  as  of  and  inserting 
'paragraph  (1)  shall  apply  to  contracts  entered  into  or 
renewed  on  or  after'; 

"(B)  in  subsection  (aX6)(B),  by  striking  'amendment  made 
by  paragraph  (2)(B)'  and  inserting  'amendments  made  by 
paragraphs  (2XB)  and  (2X0)*;  and 

"(C)  in  subsection  (eXSXB),  by  adding  at  the  end  the 
following:  The  provisions  of  section  1876(i)(7)  of  the  Social 
Security  Act  (added  by  such  amendment)  shall  apply  to 
health  maintenance  organizations  with  contracts  in  effect 
under  section  1876  of  such  Act  (as  in  effect  before  the  date 
of  the  enactment  of  PiJ)lic  Law  97-248)  in  the  same  manner 
as  it  applies  to  eligible  orgsmizations  with  risk-sharing 
contracts  in  effect  under  section  1876  of  such  Act  (as  in 
effect  on  the  date  of  the  enactment  of  this  Act).'.", 
(f)  Corrections  Relating  to  Subpart  A  of  Part  3  of  Subtitle  A 
OF  Title  IV  (Payments  for  Physicians'  Services).— 

(1)  Section  4041.— (A)  Section  4041(aXlXB)  of  OBRA  is 
amended — 

(i)  by  inserting  "as  amended  retroactively  by  section 
4085(1X7X0,"  after  "(jXlXC),",  and 

(ii)  by  redesignating  the  clause  added  by  such  section  as 
clause  (viii). 

(B)  The  last  sentence  of  section  1842(bX2)  of  the  Social  Secu- 
rity Act,  as  added  bv  section  4041(aX3XA)  of  OBRA,  is  amended 
by  striking  "and  subsection  (h)"  and  inserting  subsection  (h), 
and  section  1845(fX2)". 

(O  Subclause  (ID  of  section  4041(aX3XBXiii)  of  OBRA  is 
amended  to  read  as  follows: 

"(ID  by  striking  'April  1'  and  inserting  'September 
30'.  and". 
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(2)  Section  4042.— (A)  Section  1842(bX4)(FXiii)  of  the  Social 
Security  Act,  as  added  by  section  4042(a)  of  OBRA,  is  amended—    42  USC  l395u. 

(i)  in  subclause  (I),  by  striking  the  semicolon  and  inserting 
a  comma,  and 

(ii)  in  subclause  (II),  by  striking  "physician's"  and  insert- 
ing "physicians' 

(B)  Section  1842(bX4XFXiiXD  of  the  Social  Security  Act,  as 
added  by  section  4042(a)  of  OBRA,  is  amended  by  striking 
"subparagraph  (EXiii)"  and  inserting  "subsection  (iX4) '. 

(C)  Section  4042(b)  of  OBRA  is  amended  by  striking  "Section" 
and  all  that  follows  up  to  'The  term"  and  inserting  the  follow- 
ing: 

^'(1)  Section  1842  of  such  Act  (42  U.S.C.  1395u)  is  amended— 
"(A)  in  subsection  (h)(7),  by  striking    described  in  para- 
graph (8)'; 
"(B)  in  paragraph  (8)  of  subsection  (h>— 

"(i)  by  striking  *(8)  For  purposes  of  this  title,  a'  and 
inserting  *(1)  A', 
"(ii)  by  indenting  such  paragraph  2  ems,  and 
"(iii)  by   inserting  before  such   paragraph  the 
following: 
"  '(i)  For  purposes  of  this  title:'; 

'^(C)  in  subsection  (bX4XE>- 

"(i)  by  striking  '(E)  In  this  section:', 
"(ii)  by  redesignating  clauses  (i)  and  (ii),  as  para- 
graphs (2)  and  (3),  respectively,  and 

"(iii)  by  transferring  and  inserting  such  paragraphs, 
as  redesignated,  before  subsection  (j); 
"(D)  in  subsection  (bX4),  by  redesignating  subparagraphs 
(F)  and  (G)  of  subsection  (bX4),  as  subparagraphs  (E)  and  (Fj, 
respectively;  and 

'  (E)  by  mserting,  after  the  paragraphs  transferred  and 
inserted  by  subparagraph  (CXiii),  the  following  new  para- 
graph: 
"  X4Y\ 

(D)  Section  40420))  of  OBRA  is  further  amended  by  adding  at   42  use  I395u. 
the  end  the  following: 

"(2XA)  Section  1842(bX4XAXvu)  of  such  Act,  as  redesignated 
by  sections  4041(aXlXA)(i)  and  4044(a),  is  amended  by  striking 
'subparagraph  (EXii)'  and  inserting  'subsection  (iX3)'. 

"(B)  Section  18330X2)  of  such  Act  (42  U.S.C.  139510X2))  is 
amended  by  striking  '1842(bX4XEXii)'  and  inserting  '1842(iX3)'.". 

(E)  The  last  sentence  of  section  1842(bX4XAXivXn)  of  the 
Social  Security  Act,  as  added  by  section  4042(cX2)  of  OBRA,  is 
amended  by  striking  "January  1, 1988"  and  inserting  "January 
1  1989". 

'  (F)  Section  4042(c)  of  OBRA  is  amended— 

(i)  by  striking  "Section"  and  all  that  follows  up  to  "In  the 
previous  sentence"  and  inserting  the  following: 
"(1)  The  first  sentence  of  clause  (iv)  of  section  1842(bX4XA)  of 
such  Act  (42  U.S.C.  139u(bX4XA))  is  amended  to  read  as  follows: 
The  reasonable  charge  for  physicians'  services  furnished  on  or    EfTective  date, 
after  January  1,  1987,  by  a  nonparticipating  physician  shall  be    Health  care 
no  greater  than  the  applicable  percent  of  the  prevailing  charge  professionals, 
levels  established  under  the  third  and  fourth  sentences  of  para- 
^ph  (3)  (or  under  any  other  applicable  provision  of  law  anect- 
ing  the  prevailing  charge  level). .  ',  and 
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(ii)  by  adding  at  the  end  the  following: 
"(2)  Subclauses  G)  and  (ID  of  section  1842(jXlXCXi)  of  such  Act 
are  amended  by  striking  'prevailing  charge  for  the  year  in- 
volved for  such  service  furnished  by  nonparticipating  physi- 
cians' and  inserting  'applicable  percent  (as  defined  in  subsection 
(bX4XAXiv))  of  the  prevsQUng  chai*ge  for  the  year  and  service 
involved'.". 

(3)  Section  4044.— (A)  Section  4044(a)  of  OBRA  is  amended  by 
striking  "Increase  in  Prevailing  Charges"  and  inserting 
'Trev AILING  Charge  Floor". 

(B)  Section  1842(bX4XAXvi)  of  the  Social  Security  Act,  as 
inserted  by  section  4044(a)  of  OBRA,  is  amended— 

(i)  by  striking  "subparagraph  (EXiii)"  and  inserting 
"subsection  (iX4)", 

(ii)  by  striking  "the  average  of  the  prevailing  charge 
levels"  and  inserting  "the  estimated  average  prevailing 
chaise  levels  based  on  the  best  available  data",  and 

(iii)  by  striking  "for  participating  physicians". 

(4)  Section  4045.— (A)  Section  1842(bX10)  of  the  Social  Secu- 
rity Act,  as  amended  by  section  4045(a)  of  OBRA,  is  amended— 

(i)  in  subparagraph  (AXi>— 

(I)  by  striking  "under  paragraph  (3)", 

(U)  by  striking  "subparagraph  (C)"  and  inserting 
"subparagraph  (B)",  and 

(in)  by  striking  "for  participating  and 
nonparticipating  physicians"; 

(ii)  in  subparagraph  (AXiii),  by  striking  "clause  (i)(n)"  and 
inserting  "clause  (i)(D"; 

(iii)  in  subparagraph  (B)  by  inserting  "(including  subse- 
quent insertion  of  an  intraocular  lens)"  after  "cataract 
sui^gery";  and 

(iv)  in  subparagraph  OD),  by  inserting  "under"  after 
"review*'. 

(B)  Section  4045(cX2)  of  OBRA  is  amended— 

(i)  in  subparagraph  (B),  by  inserting  before  the  period  at 
the  end  the  following:  "and  by  striking  the  second  sen- 
tence", and 

(ii)  by  adding  at  the  end  the  following  new  subparagraph: 
"(D)  The  fourth  sentence  of  section  1842(bX3)  of  the  Social 

Security  Act  (42  U.S.C.  1395u(bX3))  is  amended  by  inserting  '(or 
under  any  other  provision  of  law  aiffecting  the  prevailing  charge 
level)'  after  'the  level  determined  under  this  sentence'.". 

(C)  Section  1842(jXlXDXiv)  of  the  Social  Security  Act,  as  added 
by  section  4045(cXlXB)  of  OBRA,  is  amended  by  striking  "im- 
poses a  charge"  and  inserting  "bills". 

(DXi)  Section  1862(aX15)  of  the  Social  Security  Act  (42  U.S.C. 
1395y(aX15))  is  amended  by  inserting  "(including  subsequent 
insertion  of  an  intraocular  lens)"  after  "operation". 

(ii)  The  amendment  made  by  clause  (i)  shall  apply  to  oper- 
ations performed  on  or  after  60  days  after  the  date  of  the 
enactment  of  this  Act. 

(5)  Section  4046.— (A)  Section  1842(bXllXCXi)  of  the  Social 
Security  Act,  as  inserted  by  section  4046(aXlXC)  of  OBRA  and  as 
designated  by  section  4C)i63(aXlXA),  is  amended  by  striking 
"implantation"  and  inserting  "insertion". 
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(B)  Section  1842(jXl)(DXiiXIV)  of  the  Social  Security  Act,  as 
inserted  by  section  4046(aX2XA)  of  OBRA,  is  amended  by  strik- 
ing "is". 

(6)  Section  4047.— (A)  The  heading  of  section  4047  of  OBRA  is 
amended  by  striking  "PRIMARY  CARE"  and  inserting  "CER- 
TAIN". 

(B)  Section  1842(bX4XG)  of  the  Social  Security  Act,  as  added 
by  section  4047(a)  of  OBRA,  is  amended — 

(i)  by  inserting  "than"  after  "(other",  and 

(ii)  by  striking  "(as  determined  under  the  third  and 
fourth  sentences  of  paragraph  (3)  and  under  paragraph 
(4))". 

(C)  Section  4047(b)  of  OBRA  is  amended  by  inserting  "on  or" 
after  "medicare  beneficiaries". 

(D)  The  item  in  the  table  of  contents  of  title  IV  of  OBRA 
relating  to  section  4047  is  amended  to  read  as  follows: 

"Sec  4047.  Customary  charges  for  certain  services  of  new  physicians.". 

(7)  Section  4048.— (A)  Paragraph  (14)  of  section  1842(b)  of  the 
Social  Security  Act,  as  added  by  section  4048(a)  of  OBRA,  is 
redesignated  as  paragraph  (13). 

(B)  Section  4048  of  OBRA  is  amended  by  adding  at  the  end  the 
following  new  subsection: 
"(e)  (Conforming  Amendment  to  Maxmimum  Allowable  Actual 
Charge.— Section  18420X1XC)  of  the  Social  Seoirity  Act  (42  U.S.C. 
1395u(jXlXC)),  as  amended  by  sections  4085(iX7XQ  and  4041(aXlXB) 
of  this  title,  is  amended  by  adding  at  the  end  the  following  new 
clause: 

"  '(ix)  If  there  is  a  reduction  under  subsection  (bX13)  in  the 
reasonable  charge  for  medical  direction  furnished  by  a 
nonparticipating  physician,  the  maximum  allowable  actual  charge 
otherwise  permitted  imder  this  subsection  for  such  services  shall  be 
reduced  in  the  same  manner  and  in  the  same  percentage  as  the 
reduction  in  such  reasonable  charge.'.". 

(8)  Section  4049.— <A)  Section  1834(bX6)  of  the  Social  Security 
Act,  as  added  by  section  4049(aX2)  of  OBRA,  is  amended  by 
striking  "radiologic"  each  place  it  appears  and  inserting  "radi- 
ology". 

(B)  Section  4049(a)  of  OBRA  is  amended— 

(i)  in  paragraph  (1),  by  striking  "4062(cX3)"  and  inserting 
"4062(dX3)",  and 

(ii)  in  paragraph  (2),  by  striking  "4062(a)"  and  inserting 
"4062(b)'\ 

(C)  Section  1833(aXl)  of  the  Social  Security  Act,  as  amended 
by  section  4049(aXl)  of  OBRA,  is  amended  in  the  clause  added 
by  that  section  by  striking  "1834(bX5)"  and  inserting 
"1834(bX6)". 

(D)  Section  1834(b)  of  the  Social  Security  Act.  as  added  by 
section  4049(aX2)  of  OBRA,  is  amended— 

(i)  in  the  headings  of  paragraphs  (4)(D)  and  (5),  by  insert- 
ing "and  suppliers"  after  "physicians"; 

(ii)  in  paragraph  (5XC),  by  striking  "imposes  a  charge" 
and  inserting  'Trills"; 

(iii)  in  paragraph  (5XC),  by  inserting  "in  the  same  manner 
as  such  sanctions  may  apply  to  a  physician"  after 
"1842(jX2)"; 
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(iv)  in  paragraph  (6),  by  striking  section  1833(aXl)(D, 
and  section  1842(hXlXBy'  and  inserting  "and  section 
1833(aXlXJ)";and 

(v)  in  paragraph  (6XB),  by  striking  "billings"  and  insert- 
ing "the  total  amount  of  charges". 

(E)  Section  4049(b)  of  OBRA  is  amended  by  striking  "estab- 
lish" and  inserting  "propose". 

(9)  Sbction  4051.— Section  1842(n)  of  the  Social  Security  Act, 
as  added  by  section  4051(a)  of  OBRA,  is  amended— 

(A)  m  paragraph  (1)  in  the  matter  before  subparagraph 
(A) — 

(i)  by  striking  "to  a  patient", 

(ii)  by  inserting  "the  bill  or  request  for"  after  "for 
which". 

(iii)  1^  striking  "his"  and  inserting  "a",  and 

(iv)  1^  striking  "supervised  the  test"  and  inserting 
"supervised  the  performance  of  the  test"; 

(B)  in  paragraph  (IXA),  by  striking  "to  individuals  en- 
rolled under  this  part"; 

(Q  in  paragraph  (2XA),  by  inserting  "the  pavment 
s^owat^^^ecified  in  paragraph  (IXA)  and"  after  other 

(D)  in  paragraph  (3),  by  striking  "or  supplier". 

(10)  First  smoN  4052.— (A)  Section  1892(a)  of  the  Social 
Security  Act,  as  added  by  the  first  section  4052(a)  of  OBRA,  is 
amended — 

(i)  in  paragraphs  (2XCXii)  and  (3XB),  by  striking  "para- 
graph (3/*  and  inserting  "paragraph  (4)", 
(i^     jiar^raph  (4),  by  striking  "bar"  and  inserting 

(iii)  in  paragraph  (4),  by  inserting  before  the  period  at  the 
end  the  following:  "if  a  State  requests  that  the  physician 
not  be  excluded". 
(B)  The  first  section  4052(b)  of  OBRA  (relating  to  conforming 
reference)  is  amended  by  striking  "338E(bXl)"  and  "254o(bXir 
and  inserting  "338E(bXlXBXi)"  and  "254o(bXlXBXi)",  respec- 
tively. 

(C^XD  Section  1892  of  the  Social  Security  Act,  as  added  by  the 
first  section  4052(a)  of  OBRA,  is  amended— 

(I)  in  the  heading,  by  striking  "physicians"  and  "schol- 
AKSHip"  and  inserting  "individuals"  and  "scholabship 
AND  loan",  respectively; 

(ID  by  striking  "physician"  each  place  it  appears  (other 
than  the  third  place  it  appears  in  subsection  (aX4))  and 
inserting  "individual"; 

(in)  1^  striking  "physician"  the  third  place  it  appears  in 
subsection  (aX4)  and  inserting  "practitioner"; 

(IV)  in  paragraph  (IXA),  by  inserting  ",  the  Physician 
9iortage  Area  Scholarship  Program,  or  the  Health  Edu- 
cation Assistance  Loan  Program,"  after  "Scholarship  Pro- 
gram ; 

(V)  in  subsection  (b),  by  striking  ",  and  (2)"  and  all  that 
follows  through  "Act"  and  inserting  "or  under  subpart  III 
of  part  F  of  title  Vn  of  such  Act  (as  in  effect  before  October 
1,  1976)  and  which  has  not  been  paid  by  the  deadline 
establi^ied  by  the  Secretary  pursuant  to  such  respective 
section";  and 
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(VI)  in  subsection  (b),  by  striking  the  period  at  the  end 
and  inserting  or"  and  by  adding  at  the  end  the  following: 
"(2)  owed  by  an  individual  to  the  United  States  by  reason  of  a 
loan  covered  by  Federal  loan  insurance  under  subpart  I  of  part 
C  of  title  Vn  of  the  Public  Health  Service  Act  and  payment  for 
which  has  not  been  cancelled^  waived,  or  suspended  by  the 
Secretary  under  such  subpart.". 

(ii)  Section  733(f)  of  the  Public  Health  Service  Act  (42  U.S.C. 
294f(f))  is  amended  by  adding  at  the  end  the  following:  "Proce- 
dures for  reduction  of  payments  under  the  medicare  program 
are  provided  under  section  1892  of  the  Social  Security  Act.". 

(iii)  The  amendments  made  by  this  subparagraph  shall  be 
effective  30  days  after  the  date  of  the  enactment  of  this  Act. 

(11)  Second  section  4052.— (A)  The  second  section  4052(a)  of 
OBRA  is  amended  by  striking  "is  amended"  and  all  that  follows 
through  the  end  and  inserting  the  following:  "is  amended  by 
inserting  before  the  period  at  the  end  of  the  next-to-last  sen- 
tence the  following:  and  shall  remain  at  such  prevailing 
charge  level  until  the  prevailing  charge  for  a  year  (as  adjusted 
by  economic  index  data)  equals  or  exceeds  such  prevailing 
charge  level'.". 

(B)  The  second  section  4052(b)  of  OBRA  is  amended  by  strik- 
ing "January"  and  inserting  "April". 

(12)  Section  4054.— (A)  Section  4054  of  OBRA  is  amended  to 
read  as  follows: 

"SEC.  4054.  APPLYING  COPAYMENT  AND  DEDUCTIBLE  TO  CERTAIN  OUT- 
PATIENT  PHYSICIANS*  SERVICES. 

"(a)  In  General.— Section  1833  of  the  Social  Security  Act  (42 
U.S.C.  13951)  is  amended— 

"(1)  in  subsection  (aXD,  by  striking  clause  (F), 
"(2)  in  subsection  (b),  by  striking  paragraph  (3)  and  by  re- 
designating paragraphs  (4)  and  (5)  as  paragraphs  (3)  and  (4), 
respectively,  and 
"(3)  in  subsection  (i),  by  striking  paragraph  (4). 
"(h)  Effective  Date.— The  amendments  made  by  subsection  (a) 
shall  apply  to  services  furnished  on  or  after  April  1, 1988.". 

(B)  The  item  relating  to  section  4054  in  the  table  of  contents  of 
title  IV  of  OBRA  is  amended  to  read  as  follows: 

"Sec.  4054.  Applying  copayment  and  deductible  to  certain  outpatient  physicians' 


Loans. 


(13)  Section  4055.— Section  4055  of  OBRA  is  amended— 

(A)  in  subsection  (aX2),  by  striking  "such  list"  and  insert- 
ing "such  definitions",  and 

(B)  in  subsection  0)X1),  by  striking  "dermatology,". 

(14)  Redesignation.— The  second  section  4052  of  OBRA  and 
sections  4053,  4054,  and  4055  of  OBRA  are  redesignated  as 
sections  4053  through  4056,  respectively. 

(g)  CJoRREcnoNS  Relating  to  Subpart  B  of  Part  3  of  Subtitle  A 
OF  Title  IV  (Payments  for  Other  Part  B  Services).— 

(1)  Section  4062.— (A)  The  heading  of  section  1834  of  the 
Social  Security  Act,  as  inserted  bv  section  4062(b)  of  OBRA,  is 
amended  by  inserting  "items  and  after  "particular". 

(B)  Subsection  (a)  of  section  1834  of  the  Social  Security  Act,  as 
so  inserted,  is  amended — 
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(i)  in  paragraph  (IXC),  by  inserting  "or  under  part  A  to  a 
home  health  agency"  after  "under  this  part"; 

(ii)  in  the  second  sentence  of  paragraph  (2XA),  by  striking 
"rental"  before  "payments"; 

(iii)  in  paragraph  (2XBXi),  by  striking  "allowed"  and 
inserting  reasonable",  and  in  paragraphs  (3XBXi)  and 
(SXAXiXI),  by  striking  "allowable''  and  inserting  "reason- 
able"; 

(iv)  in  paragraph  (3XA),  by  striking  the  extra  space  after 
"ventilators"; 

(v)  in  paragraph  (4),  by  inserting  after  "individual  pa- 
tient" the  following:  ",  and  for  that  reason  cannot  be 
grouped  with  similar  items  for  purposes  of  payment  under 
this  title,"; 

(vi)  in  paragraph  (4),  by  inserting  "(A)"  after  "in  a  lump- 
sum amount  and  by  inserting  "(6)"  after  "for  that  item, 
and"; 

(vii)  in  paragraph  (4),  by  striking  "maintenance  and  serv- 
ice" each  place  it  appears  and  inserting  "maintenance  and 
servicing",  in  paragraph  (TXAXiii),  by  striking  "service  and 
maintenance"  and  inserting  "maintenance  and  servicing", 
and  in  paragraphs  (7XAXii)  and  (IIXA),  by  striking  "servic- 
ing" and  inserting  "maintenance  and  servicing"; 

(viii)  in  paragraph  (TXAXiiiXD,  bv  striking  "fee  estab- 
lished by  the  carrier"  and  inserting  'fee  or  fees  established 
by  the  Secretary  "; 

(ix)  in  paraigraph  OXAXiiXI),  by  striking  "12-month 
period"  and  inserting  "6-month  period"; 

(x)  in  paragraph  OXAXiiXH),  by  striking  "and  to  1991" 
and  inserting  ",  1991,  and  1992"; 

(xi)  in  paragraphs  (9XBXi)  and  (lOXBXi),  by  striking  the 
conmia  after  '1991"; 

(xii)  in  paragraph  (9XCXi),  by  striking  "subparagraph 
(AXiiXD"  and  inserting  "subparagraph  (AXii)"; 

(xiii)  in  paragraph  (lOXB),  by  inserting  before  the  period 
the  following:  '^d  payments  under  this  subsection  as  such 
provisions  apply  to  physicians'  services  and  physicians  and 
a  reasonable  charge  under  section  1842(b)"; 

(xiv)  in  the  last  sentence  of  paragraph  (IIXA),  by  striking 
"under  subsection  OX^^"  inserting  "under  section 
1842(iX2)"; 

(xv)  in  paragraph  (12),  by  striking  "(as  defined  in  section 
1886(dX2XD))";  and 

(xvi)  by  striking  paragraph  (14). 

42  use  1395m  (C)  Section  4062(cX4)  of  OBRA  is  amended— 

note.  (i)  by  inserting  "and  payment  of  d.  reasonable  copying  fee, 

which  the  Secretary  may  establish"  after  "upon  written 

request",  and 

(li)  by  inserting  before  the  period  at  the  end  the  following: 
but  only  in  a  form  which  does  not  permit  identification  of 
individual  suppliers". 
(D)  The  last  sentence  of  section  1866(aX2XA)  of  the  Social 
42USei395cc.  Security  Act,  as  added  by  section  4062(dX4)  of  OBRA,  is 

amended  by  striking  "section  1834(aX2)"  and  inserting  "section 
1834(aXlXB)". 

42  use  1395/.  (E)  The  matter  added  by  section  4062(dX3XAXii)  of  OBRA  is 

amended  by  striking  "and'  before  "(I)". 
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(2)  Section  4063  — (A)  Section  1842(bXllXCXii)  of  the  Social 
Security  Act,  as  amended  by  section  4063(aXlXA)  of  OBRA,  is 
amended — 

(i)  by  striking  "implanted"  and  inserting  "inserted",  and 

(ii)  by  inserting  "or  subsequent  to"  after  during". 

(B)  Subclause  (IV)  of  section  1842CjXlXDXii)  of  the  Social 
Security  Act,  as  inserted  bv  section  4063(aX2XA)  of  OBRA.  is 
redesignated  as  subclause  (V)  and  is  amended  by  striking  "is". 

(O  Section  4063(aX2XB)  of  OBRA  is  amended  by  striking 
clause  (ii)  and  by  redesignating  clauses  (iii)  and  (iv)  as  clauses 
(ii)  and  (iii),  respectively. 

(D)  Section  1833(iX2XAXiii)  of  the  Social  Security  Act,  as 
inserted  by  section  4063a>X3)  of  OBRA,  is  amended— 

(i)  by  striking  "implantation"  and  inserting  "insertion", 
and 

(ii)  by  inserting  "or  subsequent  to"  after  "during". 

(E)  Section  4063  of  OBRA  is  amended  by  adding  at  the  end  the 
following  new  subsection: 

"(e)  Prevention  of  Additional  Billings  for  IOLs.— 

"(1)  Section  1833(i)  of  the  Social  Security  Act  (42  U.S.C. 
13951(i))  is  amended  by  adding  at  the  end  the  foUowing  new 
paragraph: 

"  X6)  Ajiy  person,  other  than  a  facility  having  an  agreement  under 
section  1832(aX2)(FXi),  who  knowingly  and  willfully  presents,  or 
causes  to  be  presented,  a  bill  or  requ^  for  payment,  for  an  intra- 
ocular lens  inserted  during  or  subsequent  to  cataract  surgery  for 
which  payment  may  be  made  under  paragraph  (2XAXiii),  is  subject 
to  a  civil  money  penalty  of  not  to  exceed  $2,000.  The  provisions  of 
section  1128A  (other  than  subsections  (a)  and  (b))  shall  apply  to  a 
civil  money  penalty  under  the  previous  sentence  in  the  same 
manner  as  such  provisions  apply  to  a  penalty  or  proceeding  under 
section  1128A(a).'. 

"(2)  Section  1832(aX2XFXi)  of  such  Act  (42  U.S.C. 
1395k(aX2)(FXi))  is  amended  by  inserting  "(including  intraocular 
lens  in  cases  described  in  section  1833(iX2XAXiii))  after  'serv- 
ices' each  place  it  appears.". 

(3)  Section  4064.— (A)  Section  4064(a)  of  OBRA  is  amended  by 
striking  all  that  follows  the  first  dash  and  inserting  the  follow- 
ing: "Paragraph  (2)  of  section  1833(h)  of  the  Social  Security  Act 
(42  U.S.C.  13951(h))  is  amended— 

"(1)  by  inserting  '(AXi)'  after  '(2)'; 
"(2)  in  the  second  sentence — 

"(A)  by  redesignating  clauses  (A)  and  (B)  as  clauses  (i)  and 
(ii),  respectively,  and 

"(B)  by  designating  such  sentence  as  subparagraph  (B); 
and 

"(3)  by  adding  at  the  end  of  subparagraph  (AXi),  as  designated 
under  paragraph  (1),  the  following  new  clause: 
"'(ii)  Notwithstanding  any  other  provision  of  this  subsection — 

"'(I)  any  change  in  the  fee  schedules  which  would  have 
become  effective  under  this  subsection  for  tests  furnished  on  or 
after  January  1,  1988,  shall  not  be  effective  for  tests  furnished 
during  the  3-month  period  beginning  on  January  1,  1988,  and 

"  '(II)  the  Secretary  shall  not  adjust  the  fee  schedules  under 
clause  (i)  to  take  into  account  any  increase  in  the  consumer 
price  index  for  1988.'.". 

(B)  Section  40640t>Xl)  of  OBRA  is  amended— 
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(i)  by  striking  "1833(hX2)  of  the  Social  Security  Act  (42 
U.S.C.  13951(h)(2))"  and  inserting  "1833(hX2XA)  of  the  Social 
Security  Act  (42  U.S.C.  13951(hX2XA)),  as  amended  by 
subsection  (a),"; 

(ii)  by  striking  "the  following:  In  establishing  fee  sched- 
ules under  the  first  sentence  of  this  paragraph  with  respect 
to"  and  inserting  "the  following  new  clause: 

"  '(iii)  In  establishing  fee  schedules  under  clause  (i)  with  respect 
to";  and 

(iii)  by  moving  the  indentation  of  all  the  matter  added 
following  "with  respect  to"  2  ems  to  the  left. 

42  use  1395/.  (C)  The  clause  added  by  section  4064(bXl)  of  OBRA,  as  amend- 

ed by  subparagraph  (A),  is  amended  by  inserting  before  the 
period  at  the  end  the  following:  ",  and  such  reduced  fee  sched- 
ules shall  serve  as  the  base  for  1989  and  subsequent  years". 
(D)  Section  1833(hX4XBXii)  of  the  Social  Security  Act,  as 

42  use  1395/.  amended  by  section  4064(bX2XB)  of  OBRA,  is  amended  by  insert- 

ing "after"  before  "March". 

(£)  Section  4064(c)  of  OBRA  is  amended  by  striking  all  that 
follows  the  dash  and  inserting  the  following:  "Section 
1833(hXl)(D)  of  such  Act  is  amended  by  inserting  in  a  sole 
community  hospital  (as  defined  in  the  last  sentence  of  section 
1886(dX5XCXii)),  after  *a  hospital  laboratory'.". 

(F)  Section  4064(c)  of  OBRA  is  amended  by  inserting  "(1)" 
after  the  dash  and  by  adding  at  the  end  the  following  new 
paragraph: 

Eflfective  date.         "(2)  The  amendment  made  by  paragraph  (1)  shall  apply  with 
42  use  1395/       respect  to  diagnostic  laboratory  tests  furnished  on  or  after  April  1, 
1988.". 

(G)  Section  1846  of  the  Social  Security  Act,  as  added  by 
42  use  1395W-2.         section  4064(dXl)  of  OBRA,  is  amended— 

(i)  in  subsection  (a)— 

(I)  by  striking  "certified"  and  "certification"  and 
inserting  "approved"  and  "approval",  respectively, 

(II)  by  inserting  "or  for  coverage"  after  "conditions  of 
participation",  and 

(HI)  by  striking  "cancelling  immediately  the  certifi- 
cation of  the  provider  or  clinical  laboratory"  and 
inserting  "terminating  immediately  the  provider  agree- 
ment or  cancelling  immediately  approval  of  the  clinical 
laboratory"; 

(ii)  in  subsections  (bXlXA)  and  (bX2XAXiv),  by  striking 
"certified"; 

Law  (iii)  in  subsection  (bX2XAXii),  by  striking  "civil  fines  and 

enforcement  and  penalties"  and  inserting  "civil  money  penalties  in  an 

amount  not  to  exceed  $10,000  for  each  day  of  substantial 

noncompliance"; 

(iv)  in  subsection  (bX2XA),  by  adding  at  the  end  the 
following  new  sentence: 

Uw  'The  provisions  of  section  1128A  (other  than  subsections  (a)  and  (b)) 

enforcement  and  shall  apply  to  a  civil  money  penalty  under  clause  (ii)  in  the  same 
crime.  manner  as  such  provisions  apply  to  a  penalty  or  proceeding  under 

section  1128A(a).''; 

(v)  in  subsection  (bX2XAXiii),  by  striking  "certification"; 

(vi)  in  subsection  (bX2XAXiv),  by  striking  "provided  on  or 
after  the  date  in"  and  inserting  furnished  on  or  after  the 
date  on";  and 
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(vii)  in  subsection  (bX3),  by  striking  "fines"  and  inserting 
"penalties"  each  place  it  appears. 

(H)  The  matter  inserted  in  section  1861(s)  of  the  Social  Secu- 
rity Act  by  section  4064(eXl)  of  OBRA  is  amended  by  inserting  a    42  use  I395x. 
oonmia  after  **year". 

(4)  Section  4066.— (A)  The  heading  of  section  4066  of  OBRA  is 
amended  by  inserting  "AND  OTHER  DIAGNOSTIC  TESTS ' 
after  "RADIOLOGY^ 

(B)  The  item  relating  to  section  4066  in  the  table  of  contents  of 
title  IV  of  OBRA  is  amended  to  read  as  follows: 

''Sec  4066.  Payments  to  hoB|iitaI  outpatient  departments  for  radiidogy  and  other  di- 
agnostic testa.". 

(C)  Section  1833(n)  of  the  Social  Security  Act,  as  added  by 

section  4066(aX2)  of  OBRA,  is  amended—  42  use  1395/ 

(i)  in  paragraph  (IXA),  by  striking  "beginning  on  or  after 
October  1,  1988,  under  this  part  for  services  described  in 
subsection  (aX2)^)"  and  inserting  "for  services  described  in 
subsection  (a)(2)(EXi)  furnished  under  this  part  on  or  after 
October  1,  19iB8,  and  for  services  described  in  subsection 
(aX2XEXii)  furnished  under  this  part  on  or  after  October  1, 
1989,"; 

(ii)  in  paragraph  (IXBXiXH),  by  inserting  "or  (for  services 
described  in  subsection  (aX2XEXi)  furnished  on  or  after 
January  1, 1989)  the  fee  schedule  amount  established"  after 
"the  prevailing  charge";  and 

(iii)  by  amending  sulxlauses  (1)  and  (11)  of  paragraph 
(l)(BXii)  to  read  as  follows: 

"(D  The  term  'cost  proportion'  means  50  percent,  except  that 
such  term  means  65  percent  in  the  case  of  outpatient  radiology 
services  for  portions  of  cost  reporting  periods  which  occur  in 
fiscal  year  1989  and  in  the  case  of  diagnostic  procedures  de- 
scribed in  subsection  (aX2)(EXii)  for  portions  of  cost  reporting 
periods  which  occur  in  fiscal  year  1990. 

"(ED  The  term  'chai^ge  proportion'  means  100  percent  minus 
the  cost  proportion.". 

(5)  Section  4067.— Section  1833(f)  of  the  Social  Security  Act, 
as  inserted  by  section  4067(a)  of  OBRA,  is  amended  by  striking 
"medicare  economic  index  (referred  to  in  the  fourth  sentence  of 
section  1842(bX3))  applicable  to  physicians'  services"  and  insert- 
ing "MEI  (as  defined  in  section  1842(iX3))  applicable  to  primary 
care  services  (as  defined  in  section  184i2(i)(4))' . 

(6)  Section  4068.— The  last  sentence  of  section  1135(dX3)  of 

the  Social  Security  Act,  as  added  by  section  4068(bXl)  of  OBRA,    42  USC  i320b-5 
is  amended  by  striking  "speciality"  and  inserting  "specialty", 
(h)  OoRRBCTiONS  Relating  to  Subpart  B  op  Pabt  3  op  Subtitle  A 
OP  Title  IV  (Part  B  Eugibelitt  and  Beneptts  Changes).— 

(I)  Section  4070.— <A)  The  last  sentence  of  section  1833(c)  of  Prescription 
the  Social  Security  Act,  as  added  by  section  4070(aX2)  of  OBRA,  (^^ugs 

is  amended  by  stnJdng  "prescribing  or  monitoring  prescription 
drugs"  and  inserting  "monitoring  or  changing  drug  prescrip- 
tions". 

(B)  Section  1861(fD  of  the  Social  Security  Act,  as  added  by 
section  4070(bX2)  of  OBRA,  is  amended— 

(i)  by  inserting  before  such  subsection  the  following  head- 
ing: 
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"Partial  Hospitalization  Services",  and 

(ii)  in  paragraph  (3),  by  striking  "hospital-based  or  hos- 
pital-affiliated (as  defined  by  the  Secretary)"  and  inserting 
'furnished  by  a  hospital  to  its  outpatients". 

(2)  Section  4071.— Section  1861(sX10XA)  of  the  Social  Security 
Act,  as  amended  by  section  4071(a)  of  OBRA,  is  amended  by 
inserting  ",  subject  to  section  4071(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,"  before  "influenza  vaccine". 

(3)  Section  4072.— (A)  Section  1861(sX12)  of  the  Social  Security 
Act,  as  amended  by  section  4072(a)  of  OBRA,  is  amended  by 
inserting  "subject  to  section  4072(e)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,"  after  "(12)". 

(B)  Section  4072(b)  of  OBRA  is  amended— 

(i)  by  striking  "by  inserting  after  subsection  (e)"  and 
inserting  "by  adding  at  the  end,  as  previously  amended,", 
and 

(ii)  by  redesignating  the  subsection  added  by  such  section 
as  subsection  (o). 

(4)  Section  4073.— Section  4073  of  OBRA  is  amended— 

(A)  by  striking  paragraph  (1)  of  subsection  (b); 

(B)  in  paragraph  (2)  of  subsection  (b) — 

(i)  bv  redesignating  such  paragraph  as  paragraph  (1); 

(ii)  by  inserting  "and"  at  the  end  of  subparagraph 
(A); 

(iii)  by  striking  subparagraph  (B); 

(iv)  in  the  matter  added  by  subparagraph  (C) — 

(I)  bv  striking  "and  (I)"  and  inserting  "(K)", 

(II)  by  inserting  "80  percent  of  the  lesser  of  the 
actual  charge  for  the  services  or"  after  "amounts 
paid  shall  be", 

(III)  by  striking  "but  in  no  event  more  than"  and 
inserting  "but  in  no  event  shall  such  fee  schedule 
exceed",  and 

(TV)  by  striking  the  semicolon  and  inserting  a 
comma;  and 

(v)  by  redesignating  subparagraph  (C)  as  subpara- 
graph (B); 

(C)  in  paragraph  (3)  of  subsection  (b) — 

(i)  by  inserting  ",  as  previously  amended,"  after  "at 
the  end", 

(ii)  bv  redesignating  such  paragraph  as  paragraph  (2), 

(iii)  by  redesignating  the  subsection  added  by  such 
paragraph  as  subsection  (p),  and 

(iv)  by  adding  at  the  end  of  the  subsection  added  by 
such  paragraph  the  following:  "Except  for  deductible 
and  coinsurance  amounts  applicable  under  section 
1833,  whoever  knowingly  and  willfully  presents,  or 
causes  to  be  presented,  to  an  individual  enrolled  under 
this  part  a  bill  or  request  for  payment  for  services 
described  in  the  previous  sentence,  is  subject  to  a  civil 
money  penalty  of  not  to  exceed  $2,()00  for  each  such  bill 
or  request.  The  provisions  of  section  1128A  (other  than 
subsections  (a)  and  (b))  shall  apply  to  a  civil  money 
penalty  under  the  previous  sentence  in  the  scone 
manner  as  such  provisions  applv  to  a  penalty  or 
proceeding  under  section  1128A(a).  ; 
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(D)  in  the  subsectioii  added  by  subsection  (c)— 

(i)  by  redesignating  such  subsection  as  subsection 
(gg),  and 

(ii)  in  paragraph  (1),  by  striking  "his"  and  inserting 
"the  nurse-midwife's"  and  by  striking  "physician's 
and  inserting  "physicians'  ";  and 

(E)  in  the  matter  inserted  by  subsection  (dXl)>  by  striking 
"section  1861(ff)"  and  inserting  "section  1861(gg)". 

(5)  Section  4074.— Section  4074  of  OBRA  is  amended— 

(A)  in  the  matter  inserted  by  subsection  (aXD.  by  striking 
"(ff)"  and  inserting  "(hh)".  and 

(6)  by  redesignating  the  subsection  added  by  subsection 
(b)  as  subsection  (hh). 

(6)  Section  4076.— Subsection  (a)  of  section  4076  of  OBRA  is 
amended  to  read  as  follows: 

"(a)  Services  Ck>VERKD.— Section  1861(sX2XK)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1395z(sX2XK))  is  amended  by  inserting  W  before 
'in  a  hospital'  and  by  strildng  'or  as  an  assistant  at  surgery'  and 
inserting  (U)  as  an  assistant  at  surgery,  or  (lU)  in  a  rural  area  (as 
defined  in  section  1886(dX2XD))  that  is  designated,  under  section 
332(aXlXA)  of  the  Public  Health  Service  Act,  as  a  health  manpower 
shortage  area,'.". 

(7)  Section  4077.— Section  4077(b)  of  OBRA  is  amended— 

(A)  in  paragraph  (1),  by  inserting  "by  section  4073(a)  of 
this  title'  after  "as  amended"; 

(B)  by  striking  paragraph  (2); 

(C)  in  paragraph  (3)— 

(i)  by    striking    "1395k(aXl))''  and 
"13951(aXl)), 

(ii)  by  striking  subparagraphs  (A)  and  (B), 

(iii)  in  subparagraph  (C),  by  striking  "(D"  and  insert- 
ing "(K)"  and  by  redesignating  such  subparagraph  as 
subparagraph  (A), 

(iv)  in  subparagraph  (D),  by  striking  "subparagraph:" 
and  inserting  "clause:"  and  by  redesignating  such 
subparagraph  as  subparagraph  (B),  and 

(v)  in  the  matter  added  by  subparagraph  (B),  as  so 
redesignated — 

(D  by  striking  "(J)"  and  inserting  "(L)",  and 
(II)  by  inserting  "80  percent  of  the  lesser  of  the 

actual  charge  for  the  services  or"  after  "amounts 

paid  shall  be"; 

(D)  in  paragraph  (4),  by  striking  "section  4073(bX3)"  and 
inserting  "4073(bX2)"; 

(E)  in  paragraph  (5),  by  redesignating  the  subsection  (gg) 
added  by  such  paragraph  as  subsection  (ii);  and 

(F)  by  redesignating  paragraphs  (3)  through  (6)  as  para- 
graphs (2)  through  (5),  respectively. 

(8)  Section  4079.— Section  4079(cXl)  of  OBRA  is  amended  by 
striking  "subsection  (d)"  and  inserting  "subsection  (e)". 

(i)  Provisions  Relating  to  Subpart  D  of  Part  3  op  Subtitle  A  op 
Title  IV  (Other  Part  B  Provisions).— 

(1)  Section  4081.— (A)  Section  1842(hX3XB)  of  the  Social  Secu- 
rity Act,  as  added  by  section  4081(a)  of  OBRA,  is  amended— 
(i)  in  the  second  sentence — 

(I)  by  striking  "claims"  and  inserting  "payment",  and 
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(II)  by  striking  "including  such  information  as  the 
Secretary  determines  is  generally  provided"  and  insert- 
ing "shall  include  an  explanation  of  benefits  and  any 
additional  information  tnat  the  Secretary  may  deter- 
mine to  be  appropriate  in  order"; 

(ii)  in  the  third  sentence,  by  striking  "arrangements"  and 
inserting  "agreements";  and 

(iii)  in  the  fourth  sentence — 

(I)  by  inserting  "by  a  carrier"  after  "under  this 
subparagraph",  and 

(II)  by  inserting  before  the  period  at  the  end  the 
following:  ",  and  such  user  fees  shall  be  collected  and 
retained  by  the  carrier". 

(B)  Section  4081(bX2)  of  OBRA  is  amended  by  redesignating 
subparagraphs  (A)  through  (C)  as  subparagraphs  (B)  through 
(D),  respectively,  and  by  inserting  before  subparagraph  (B),  as  so 
redesignated,  the  following: 

"(A)  in  the  matter  before  paragraph  (1),  by  inserting  '(or, 
with  respect  to  paragraph  (3),  the  issuer  of  the  policy)'  after 
'he  finds  that  such  policy*,". 

(C)  Section  1882(cX3)  of  the  Social  Security  Act,  as  inserted  by 
section  4081(bX2XC)  of  OBRA,  is  amended— 

(i)  in  subparagraph  (A),  by  striking  "claims  form"  each 
place  it  appears  and  inserting  "claim  form"  in  the  first  2 
places  and  notice"  in  the  third  place, 

(ii)  in  subparagraph  (BXi),  by  inserting  "under  the  policy" 
after  "payment  determination",  and 

(iii)  in  subparagraph  (BXii),  by  striking  "appropriate  pay- 
ment" and  inserting  "payment  covered  by  such  policy '. 

(D)  Section  4081(cX2XBXi)  of  OBRA  is  amended  by  striking 
"medical"  and  inserting  "medicare". 

(E)  Section  4081(cX2XBXii)  of  OBRA  is  amended  by  inserting 
"or  which  has  not  enacted  such  legislation  before  July  1,  1988, 
after  "in  which  such  legislation  may  be  considered". 

(2)  Section  4082.— Section  4082(c)  of  OBRA  is  amended— 
.(A)  by  striking  "1842(bX5)  of  such  Act  (42  U.S.C. 

1395u(bX5)"  and  inserting  "1842(bX2)  of  such  Act  (42  U.S.C. 
1395u(bX2))",  and 
(B)  in  paragraph  (1),  by  striking  "(5)"  and  inserting  "(2)". 

(3)  Section  4084.— Section  4084  of  OBRA  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

'(c)  Additional  Technical  Corrections.— 

"(1)  Section  1861(bbX2)  of  the  Social  Security  Act  (42  U.S.C. 
1395x(bbX2))  is  amended  by  adding  at  the  end  the  following: 
'Such  term  also  includes,  as  prescribed  by  the  Secretary,  an 
anesthesiologist  assistant.'. 

"(2)  Section  1833(aXlXH)  of  such  Act  (42  U.S.C.  13951(aXlXH)) 
is  amended  by  striking  'lesser  of  the  actual  charge'  and  insert- 
ing 'least  of  the  actual  charge,  the  prevailing  charge  that  would 
be  recognized  if  the  services  had  been  performed  by  an  anesthe- 
siologist,'. 

"(3)  The  amendments  made  by  this  subsection  shall  apply  to 
services  furnished  after  December  31, 1988.". 

(4)  Section  4085.— (A)  Section  1845(f)  of  the  Social  Security 
Act,  as  added  by  section  4085(a)  of  OBRA,  is  amended— 

(i)  in  paragraph  (1),  by  striking  "October  1st"  and  insert- 
ing "December  31st",  and 


PUBLIC  LAW  100-360-JULY  1,  1988 


102  STAT.  789 


(ii)  in  paragraph  (2),  by  striking  "July  1st  of  the  following 
year"  and  inserting  "the  later  of  (A)  July  Ist  of  the  follow- 
ing year,  or  (6)  45  days  after  the  date  of  a  reasonable  charge 

update". 

(B)  Subparagraph  (D)  of  section  1833(hX5)  of  the  Social  Secu- 
rity Act,  as  added  by  section  4085(bXl)  of  OBRA,  is  amended—    42  USC  1395/. 

(i)  by  striking  "If  a  person"  and  all  that  follows  through 
"under  subparagraph  (C)"  and  inserting  the  following:  A 
person  may  not  bill  for  a  clinical  diagnostic  laboratory  test 
performed  by  a  laboratory,  other  than  a  rural  health  clinic, 
other  than  on  an  assignmentrrelated  basis.  If  a  person 
knowingly  and  willfully  and  on  a  repeated  basis  bills  for  a 
clinical  diagnostic  laboratory  test  in  violation  of  the  pre- 
vious sentence",  and 

(ii)  by  striking  "section  1842(jX2)"  and  inserting  "para- 
graphs (2)  and  (3)  of  section  1842(j)  in  the  same  manner  such 
paragraphs  apply  with  respect  to  a  physician". 

(C)  Section  4085(i)  of  OBRA  is  amended— 

(i)  in  the  matter  inserted  by  paragraph  (IXA),  by  inserting  42  USC  1395/. 
a  comma  after  "assignment-related  basis"; 


(iv)  in  paragraph  (21XDXi),  by  inserting  "by"  after  "(i)";   42  USC  1395/. 
(V)  in  paragraph  (21XDXii).  by  striking  "and  by"  and  all   42  USC  1395/ 
that  follows  up  to  the  semicolon;  and 
(vi)  by  adding  at  the  end  the  following: 
"(22XA)  Section  1832(aX2XFXu)  of  the  Social  Security  Act  (42 
U.S.C.  1395k(aX2XFXii))  is  amended  by  striking  'an  assignment 
described  in  section  1842(bX3)(BXii)'  and  inserting  'payment  on 
an  assignment-related  basis'. 

"(B)  Section  1833(hX5)  of  such  Act  (42  UJS.C.  13951(hX5))  is 
amended,  in  each  of  subparagraphs  (A)  and  (C),  by  strilcing  'on 
the  basis  of  an  assignment'  and  all  that  follows  through 
'187(KfKl),'  and  inserting  'on  an  assignment-related  basis'. 

"(C)  Section  1842(bX7XBXiii)  of  such  Act  (42  U.S.C. 
1395u(bX7XBXii))  is  amended  by  striking  'the  basis  of  and  all 
that  follows  through  '187(KfXl)  and  inserting  'an  assignment- 
related  basis'. 

"(23)   Section    1833aX5XBXii)   of  such   Act   (42  U.S.C. 
1395kaX5XBXii))  is  amended—  42  USC  1395/. 

"(A)  in  the  first  sentence  by  striking  'monetary*  and 
inserting  'money',  and 

"(B)  by  amending  the  second  sentence  to  read  as  follows: 
The  provisions  of  section  1128A  (other  than  subsections  (a) 
and  (b))  shall  apply  to  a  civil  money  penalty  under  the 
previous  sentence  in  the  same  manner  as  such  provisions 
apply  to  a  penalty  or  proceeding  under  section  il28A(a).'. 
"(24)  The  fourth  sentence  of  section  1842(bX3)  of  such  Act  (42 
U.S.C.  1395u(bX3))  is  amended  by  striking  'physician  services' 
and  'physicians  services'  and  inserting  'physicians'  services'  in 
both  places. 

"(25)    Section    1842(bX12XC)    of   such    Act   (42  U.S.C. 
1895u(bX12XC))  is  amended— 

"(A)  in  the  first  sentence  by  striking  'monetary*  and 
inserting  'money',  and 


42  USC  1395x. 
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"(B)  by  amending  the  second  sentence  to  read  as  follows: 
The  provisions  of  section  1128A  (other  than  subsections  (a) 
and  (b))  shall  apply  to  a  civil  money  penalty  under  the 
previous  sentence  in  the  same  manner  as  such  provisions 
apply  to  a  penalty  or  proceeding  under  section  1128A(a).'. 
"(26)  Section  1842(jX2)  of  such  Act  (42  U.S.C.  1395uOX2)(B))  is 
amended— 

"(A)  by  striking  'title'  each  place  it  appears  and  inserting 
'Act',  and 
"(B)  in  subpaiBgraph  (B)— 

"(i)  by  striking  'the  imposition  of, 
"(ii)  by  inserting  'and  assessments'  after  'such  pen- 
alties', and 

"(iii)  by  amending  the  second  sentence  to  read  as 
follows:  The  provisions  of  section  11 28 A  (other  than 
the  first  2  sentences  of  subsection  (a)  and  other  than 
subsection  (b))  shall  apply  to  a  civil  money  penalty  and 
assessment  under  subparagraph  (B)  in  the  same 
manner  as  such  provisions  apply  to  a  penalty,  assess- 
ment, or  proceeding  under  section  1128A(a),  except  to 
the  extent  such  provisions  are  inconsistent  with 
subparagraph  (A)  or  paragraph  (3).'. 
"(27)    Section    1842aXlXCXi)    of   such    Act    (42  U.S.C. 
1395uGXlXCXi))  is  amended  by  inserting  'the  physician  estab- 
lishes that'  after  '(i)'. 

"(28)  Section  1866(g)  of  such  Act  (42  U.S.C.  1395cc(g))  is 
amended— 

"(A)  in  the  first  sentence  by  striking  'monetary'  and 
inserting  'money',  and 

"(B)  by  amending  the  second  sentence  to  read  as  follows: 
"The  provisions  of  section  1128A  (other  than  subsections  (a) 
and  (b))  shall  apply  to  a  civil  money  penalty  under  the 
previous  sentence  in  the  same  manner  as  such  provisions 
apply  to  a  penalty  or  proceeding  under  section  1128A(a).'.". 
(DXi)  Section  1862(e)  of  the  Social  Security  Act  (42  U.S.C. 
1395y(e))  is  amended— 

a)  by  striking  "or  section  1128A"  and  inserting  ",  1128A, 
1156, 1842(jX2),  or  1867(d)", 

(II)  by  redesignating  paragraphs  (1)  and  (2)  as  subpara- 
graphs (A)  and  (B),  and 
am  by  inserting  "(1)"  after  "(e)". 
(ii)  Section  1890  of  the  Social  Security  Act,  as  added  by  section 
42  use  I395aaa.         10  of  Public  Law  100-93,  is  amended— 
(I)  by  striking  its  heading; 
(H)  by  striking  "Sec.  1890"  and  inserting  "(2)"; 
an)  by  inserting  "1842(jX2),"  before  "1862(d),"; 

(IV)  by  striking  "or  1866"  and  inserting  "1866,  or 
1867(d)";  and 

(V)  by  transferring  and  adding  such  provision  at  the  end 
42  use  I395y.                of  section  1862(e)  of  such  Act. 

(j)  Corrections  to  Part  4  or  Subtitle  A  op  Title  IV  (Relating  to 
Peer  Review  Organizations).— 
42  use  1320C-2  (1)  SECTION  4091.— Section  4091(aXlXB)  of  OBRA  is  amended 

note.  by  striking  "renewals  occurring"  and  inserting  "contracts  expir- 

ing". 
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professionals. 


(2)  Sbction  4093.— Section  1154(aX3)  of  the  Social  Security 
Act,  as  amended  by  section  4093(a)  of  OBRA,  is  amended  by 
amending  the  last  sentence  to  read  as  follows: 

*^(C)  The  discussion  and  review  conducted  under  subpara- 
graph (BXii)  shall  not  affect  the  rights  of  a  practitioner  or 
provider  to  a  formal  reconsideration  of  a  determination  under 
this  part  (as  provided  under  section  1155).". 

(3)  Section  4094.— (A)  Section  4094(a)  of  OBRA  is  amended  by   42  use  i320c-3 
striking  "subparagraph  (B)"  and  inserting  "subparagraph  (A)". 

(B)  Section  1154(aX15)  of  the  Social  Security  Act,  as  added  by 
section  4094(b)  of  OBRA,  is  amended  by  striking  "at  at"  and 
inserting  "in  at". 

(4)  Section  4096.— <A)  Section  4096(aXlXA)  of  OBRA  is  42USei395u. 
amended  by  striking  "Oi)X3Xii)"  and  inserting  "(bX3XBXii)". 

(B)  Section  1870(f)  of  the  Social  Security  Act,  as  amended  by 
section  4096(aX2)  of  OBRA,  is  amended  by  striking  "specified  in   42  use  l3»5gg. 
subclauses  (I)  and  (II)  of  "  and  inserting  "of  assignment  specified 

^(O  Sections  1154(eX3XAXi)  and  1154(eX3XB)  (42  U.S.C.  1320c- 
3(eX3XAXi),  1320c-3(eX2XB)),  as  amended  bv  section  4096(c)  of 
OBRA,  are  each  amended  by  striking  "or  (2)  before  "paragraph 
(2)". 

(5)  Section  4097.— Section  4O970i>)  of  OBRA  is  amended  by  42  use  I395cc. 
striking     "1866(aX4XCXii)     of     such     Act     (42  U.S.C. 
1395cc(aX4XCXii))"  and  inserting  "1866(aX3XCXu)  of  such  Act  (42 

U.S.C.  1395cc(aX3XCXii))". 
(k)  Corrections  to  Subtttlb  B  of  Title  IV  (Relating  to  Medic- 
aid).— 

(1)  Table  of  contents.— The  table  of  contents  of  title  IV  of 
OBRA  is  amended  by  striking  the  item  relating  to  section  4105 
and  by  redesignating  the  items  relating  to  sections  4106  and 
4107  as  relating  to  sections  4105  and  4106,  respectively. 

(2)  Section  4101.— Section  1916(cXl)  of  the  Social  Security 

Act,  as  inserted  by  section  4101(dXlXC)  of  OBRA,  is  amended  by  42  use  i396o. 
striking  "nonfarm". 

(3)  Section  4102.— (A)  Section  1915(dX5XB)  of  the  Social  Secu- 
ri^  Act,  as  amended  by  section  4102(aXlXB)  of  OBRA,  is 
amended— 

(i)  in  clause  (iiiXIH),  by  striking  "75"  and  inserting  "65", 
and 

(ii)  by  inserting  before  "Effective  on"  the  following:  "The 
Secretary  shall  develop  (by  not  later  than  October  1, 1989)  a 
method  for  projecting,  on  a  State-specific  basis,  the  percent- 
age increase  in  the  number  of  residents  in  each  State  who 
are  over  75  years  of  age  for  any  period.". 

(B)  Section  1915(dX5XCXi)  of  the  Social  Security  Act,  as 
amended  by  section  4102(aXlXB)  of  OBRA,  is  amended— 

(i)  by  striking  "(4)(B),"  and  inserting  "(4),  and",  and 

(ii)  by  striking  ",  and  services  fiirnished"  and  all  that 
follows  through  "subsection  (c)". 

(4)  Section  4103.— Section  1905(aX5XB)  of  the  Social  Security 
Act,  as  inserted  by  section  4103(a)  of  OBRA,  is  amended  by 
striking  "subparagraph"  and  inserting  "clause". 

(5)  Section  4104.— (A)  Paragraph  (1)  of  section  4104(1)  of 
OBRA  is  amended  to  read  as  follows: 


42  use  1396n. 


42  use  1396d. 


42  use  1396a. 


102  STAT.  792 


PUBUC  LAW  100-360—JULY  1,  1988 


42  use  1396a. 


42USC13%a 


Effective  date. 


Effective  date. 


State  and  local 
goveinmenti. 


Children  and 
youth. 


"(1)  by  striking  \  or'  at  the  end  of  subclause  (DC)  and  inserting 
a  semicolon  and  by  inserting  'or'  at  the  end  of  subclause  (X); 
and". 

(B)  Section  1902(aX10XAXii)(XD  of  the  Social  Security  Act.  as 
added  by  section  4104(2)  of  OBRA,  is  amended— 

(i)  by  striking  "are  more  restrictive"  and  inserting  "may 
be  more  restrictive",  and 

(ii)  by  striking  the  period  at  the  end  and  inserting  a 
semicolon. 

(6)  Section  4112.— (A)  Section  4112  of  OBRA  is  amended— 

(i)  in  subsection  (aX2XA)— 

(I)  by  striking  "such  date"  and  inserting  "April  1, 
1989",  and 

(H)  by  inserting  ",  effective  for  inpatient  hospital 
services  provided  on  or  after  July  1,  1989"  before  the 
period; 

(ii)  in  subsection  (aX2XB)— 

(D  by  striking  "such  date"  and  inserting  "April  1, 
1990",  and 

(ID  by  inserting  ",  effective  for  inpatient  hospital 
services  provided  on  or  after  July  1,  1990"  before  the 
period; 

(iii)  the  undesignated  paragraph  at  the  end  of  subsection 
(a)  is  amended — 

(D  by  strikiiig  "June  30  of  each  year  in  which  the 
State  IS  required  to  submit"  and  inserting  "90  days 
after  the  date  a  State  submits", 
(IT)  by  indenting  all  of  such  paragraph  2  ems,  and 
(in)  by  designatmg  the  first  two  sentences  thereof  as 
paragraph  (3)  and  the  last  sentence  thereof  as  para- 
graph (4); 

(iv)  in  subsection  (bX2),  by  striking  "the  State  plan"  and 
inserting  "a  State  plan"; 

(v)  in  subsection  (bX3)(6Xi),  by  inserting  ",  less  the  portion 
of  any  cash  subsidies  described  in  clause  (i)(ID  in  the  period 
reasonably  attributable  to  inpatient  hospital  services  after 
"charity  care  in  a  period"; 

(vi)  in  subsection  (c)— 

(D  by  striking  "paragraphs  (2XA)  and  (2XB)"  and 
inserting  "paragraphs  HXB)  and  (2XA)  of  subsection 
(a)", 

(ID  by  striking  "paragraph  (2XA)"  and  "paragraph 
(2XB)"  and  inserting  "such  paragraph  (IXB)"  and  ^'such 
paragraph  (2XA)",  respectivelpr, 

(m)  in  paragraph  (1),  by  mserting  "at  least"  after 
"equal  to", 

(TV)  in  paragraph  (2),  by  inserting  "(without  regard 
to  the  election  made  by  a  State  under  subsection  (bXD)" 
after  "payment)  and", 

(V)  in  the  matter  after  paragraph  (2),  by  inserting  "at 
least"  before  "one-third"  and  before  "two-thirds",  and 

(VD  by  adding  at  the  end  the  following  new  sen- 
tences: In  the  case  of  a  hospital  described  in  subsec- 
tion (dX2XAXD  (relating  to  children's  hospitals),  in 
computing  the  hospital's  disproportionate  share  adjust- 
ment percentage  for  purposes  of  paragraph  (IXB)  of 
this  subsection,  the  disproportionate  patient  percent- 
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age  (defined  in  aecUon  1886(dX5XFXvi))  shaU  be  com- 
puted by  substituting  for  the  fraction  described  in 
subclause  (1)  of  such  section  the  fraction  described  in 
subclause  (II)  of  that  section.  If  a  State  elects  in  a  State 
plan  amendment  under  subsection  (a)  to  provide  the 
payment  a4ju8tment  described  in  paragraph  (2),  the 
State  must  include  in  the  amendment  a  detailed 
description  of  the  specific  methodology  to  be  used  in 
determining  the  specified  additional  pajrment  amount 
(or  increased  percentage  payment)  to  be  made  to  each 
hospital  quali^ring  for  such  a  payment  a4ju8tment  and 
must  publish  at  least  annually  the  name  of  each  hos- 
pital qualifying  for  such  a  payment  a4justment  and  the 
amount  of  sudi  payment  adjustment  made  for  each 
such  hospital.";  and 
(vii)  in  subsection  (e>— 

(D  by  insertinff  "(1)"  after  ''Spkial  Ruix—", 
(n)  py  inserting  ''based  on  a  pooling  arran^iement 
inyolving  a  majority  of  the  hospitals  partianating 
under  me  plan   after  "payment  adjustments  ,  and 
dlD  bv  adding  at  the  end  the  following  new 
paragraph: 

"(2)  In  the  case  of  a  State  that  used  a  health  insuring  organization 
before  January  1, 1986,  to  administer  a  portion  of  its  plan  on  a  State- 
wide basis,  during  the  3-year  period  beginning  on  July  1,  1988 — 
"(A)  the  requirements  of  subsections  (b)  and  (c)  shall  not  apply 
if  the  aggregate  amount  of  the  payment  adjustments  under  the 
plan  for  disproportionate  share  hospitals  (as  defined  under  the 
State  plan)  is  not  less  than  the  aggregate  amount  of  pajrment 
adjustments  otherwise  required  tcTbe  made  if  such  subsections 
applied,  and 

^*(B)  subsection  (dX2)(B)  shall  applv  to  hospitals  located  in 
urban  cu^as,  as  well  as  in  rural  areas.  . 
(B)  Section  4112  of  OBRA  is  further  amended— 

(i)  by  striking  ''(a)  Implementation  op  RsQuiREBiENT.— " 
and  inserting  f^e  following: 
*Xa)  In  General.— Title  XIX  of  the  Social  Security  Act  is 
amended — 

"(1)  by  redesignating  section  1923  as  section  1924,  and 

"(2)  by  inserting  after  section  1922  the  following  new  section: 


State  and  loctd 
governments. 


State  and  local 
governments. 
Effective  date. 


Urban  areas. 
Rural  areas. 
42  use  1396e 
note. 


42  use  1396s. 


ADJUSTMENT  IN  PAYMENT  POB  INPATIENT  HOSPITAL  SERVICES 
FURNISHED  BT  DISPROPORTIONATE  SHARE  HOSPITALS 

'Sec.  1923.  (a)  Implementation  op  Requirement.—"; 

(ii)  in  subsection  (aXD*  by  striking  "A  State's  plan  under 
titie  XIX  of  the  Social  Security  Act'^  and  inserting  ''A  State 
plan  under  this  titie"; 

(iii)  in  subsection  (aXD,  by  striking  "of  such  Act"; 

(iv)  in  subsection  (a),  by  striking  "of  Health  and  Human 
Services"  each  place  it  appears; 

(v)  in  the  matter  following  paragraph  (2)(B)  of  subsection 
(a),  by  striking  "of  the  SodalSecurity  Act"; 

(vi)  in  subsections  (b)  and  (c),  by  striking  "under  titie  XIX 
of  the  Social  Securitv  Act"  each  place  it  appears  and  insert- 
ing "under  this  titie  ; 


42  use  1396r-4. 
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(vii)  in  subsection  (dX2XB),  by  striking  "of  the  Social 
Security  Act"; 

(viii)  in  subsections  (bX2),  (bX3),  and  (dX2XB),  by  striking 
double  quotation  marks  enclosing  terms  and  inserting 
single  quotation  marks; 

(ix)  by  placing  opening  double  (quotation  marks  at  the 
beginning  of  any  matter  with  an  imtiai  paragraph  indenta- 
tion (beginning  with  subsection  (aXD)  and  closing  double 
quotation  marks  at  the  end  of  subsection  (e);  and 

(z)  by  adding  at  the  end  the  following: 
"(b)  Ck)NFORMiNG  Amendment.— Section  1903(iX3)  of  such  Act  (42 
U.S.C.  1396b(iX3))  is  amended  by  inserting  '(other  than  amounts 
attributable  to  the  special  situation  of  a  hospital  which  serves  a 
disproportionate  number  of  low  income  patients  with  special  needs)' 
before  'to  the  extent'.". 

(7)  Section  41  is.— Section  4113  of  OBRA  is  amended— 

(A)  in  the  matter  inserted  by  subsection  (aXl)(B)— 

(i)  by  moving  the  left  margin  of  the  matter  2  ems  to 
the  letl,  and 

(ii)  by  striking  "subparagraph  (G)"  and  inserting 
"subparagraph  (E)  or  (G)"; 

(B)  in  the  matter  inserted  by  subsection  (aX2),  by  striking 
"paragraph  (2XG)  or  (6)"  and  inserting  "paragraph 
(^(BXm).  (2XE),  (2XG),  or  (6)"; 

(C)  in  subsection  (bX2Xii),  by  striking  "such";  and 

(D)  by  striking  subsection  (d)  and  redesignating  subsec- 
tion (e)  as  subsection  (d). 

(8)  Section  4ii4.— <A)  Section  4114  of  OBRA  is  amended  in 
paragraph  (1),  by  striking  "  '(1)' "  and  inserting  "  '(oXD' 

(B)  Section  1905(oXlXB)  of  the  Social  Security  Act,  as  added  by 
section  4114(3)  of  OBRA,  is  amended— 

(i)  by  striking  "only",  and 

(ii)  by  striking  "immunodeficiency  ^mdrome"  and  insert- 
ing "immime  deficiency  syndrome  (AIDS)". 

(9)  Section  4ii5.— (A)  Section  4115  of  OBRA  is  amended— 

(A)  in  subsection  (bX4XB),  by  striking  "program"  and 
inserting  "Program", 

(B)  in  subsection  (c) — 

(i)  by  inserting  "under  section  9121  of  this  Act"  after 
"Upon  approval  ,  and 

(u)  by  striking  "1916,  and  1924"  and  inserting 
"1902(eXl),  and  1916",  and 

(C)  by  adding  at  the  end  the  followine: 

"(d)  Extension  of  Texas  State  Waiver.— Section  9523(a)  of  the 
Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985  is  amended 
by  striking  'January  1,  1989'  and  inserting  'January  1,  1990'.". 

(10)  Section  4ii8.— (A)  Section  1915(cX10)  of  the  Social  Secu- 
rity Act,  as  added  by  section  4118(b)  of  OBRA,  is  amended— 

(i)  by  striking  "No  waiver  under  this  subsection  shall 
limit  by  an  amount  less  than  200"  and  inserting  "The 
Secretaiy  shall  not  limit  to  fewer  than  200",  and 

(ii)  by  striking  "under  such  waiver"  and  inserting  "under 
a  waiver  under  this  subsection". 

(B)  Section  4118(e)  of  OBRA  is  amended— 

(i)  in  paragraph  (3),  by  striking  "amendment"  and  insert- 
'amendments",  and 

(ii)  in  paragraph  (1)— 
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(D  by  inserting  "(A)"  after  "(1)". 

(ID  by  striking  "1128A(aXl)"  and  "1320a-7(aXl))"  and  42  use 
inserting  "1128(a)"  and  "1320a-7(a))".  respectively,  and  I320a-7a. 
(m)  by  adding  at  the  end  the  following:  l320a-7. 
"(B)  Section  1128A  of  such  Act  is  amended  by  culding  at  the  42  use 
end  the  following  new  subsection:  I320a-7a. 
"  '0)  A  principal  is  liable  under  this  section  for  the  actions  of  the 
principal's  agent  acting  within  the  scope  of  the  agency/ 

(C)  Section  1128(dX3XBXii)  of  the  Social  Security  Act,  as  added 

by  section  4118(eX2)(B)  of  OBRA,  is  amended  by  striking  "under  42  use  id20a-7. 
a  program". 

(D)  Section  4118(e)  of  OBRA  is  amended  by  redesignating  42  use  I320a-7a 
paragraph  (3)  as  paragraph  (14)  and  by  inserting  after  para- 

graph  (2)  the  following  new  paragraphs: 

"(3)  Section  1128(bX8XAXi)  of  such  Act  is  amended  by  insert- 
ing after  '(AXi)'  the  following:  'who  has  a  direct  or  indirect 
ownership  or  control  interest  of  5  percent  or  more  in  the  entity 
or'. 

"(4)  Section  1128(d)  of  such  Act  is  amended— 

"(A)  in  paragraph  (1),  by  striking  'subsection  (b)'  and 
inserting  'this  section  and  section  1128A',  and 
"(B)  in  paragraph  (3XA),  by  striking  'under  a  program'. 
"(5)  Section  1128(i)  of  such  Act  is  amended-- 

"(A)  in  the  matter  before  pcuragraph  (1),  by  striking  'a 
physician  or  other  individual  and  inserting  'an  individual 
or  entity', 

"(B)  in  paragraphs  (1)  through  (4),  by  striking  'physician 
or  other  mdividual'  each  place  it  appears  and  inserting 
'individual  or  entity',  and 

"(C)  in  paragraph  (4),  by  striking  'first  offender  or  other 
program'  and  inserting  'first  offender,  deferred  ac^udica- 
tion,  or  other  arrangement  or  program'. 
"(6)  Section  1128A(aXl)(D)  of  such  Act  is  amended—  42  use 

"(A)  by  striking  'excluded  under*  and  inserting  'excluded  I320a-7a. 
from',  and 

"(B)  by  inserting  'or  as  a  result  of  the  application  of  the 
provisions  of  section  1842(jX2)  or  section  1867(dX2)'  after  'or 
1866(b)'. 

"(7)  The  second  sentence  of  section  1128A(cXl)  of  such  Act  is 
amended— 

"(A)  by  inserting  ',  request  for  pavment,  or  other  occur- 
rence described  in  this  section'  after  any  claim',  and 

"(B)  by  inserting  ',  the  request  for  payment  was  made,  or 
the  occurrence  took  place'  after  'claim  was  presented'. 
"(8)  Section  1128A(i)  of  such  Act  is  amended,  in  the  matter 
before  p€u-agraph  (1),  by  striking  'subsection'  and  inserting  'sec- 
tion'. 

"(9)  Section  1128A(iXl)  of  such  Act  is  amended  by  inserting  'or 
title  XX'  after  'title  V. 
"(10)  Section  1128A  of  such  Act  is  further  amended— 

"(A)  in  the  matter  in  subsection  (a)  before  paragraph  (1), 
by  inserting  ',  but  excluding  a  beneficiary,  as  defined  in 
subsection  (iX5)'  after  'other  entity', 

"(B)  in  subsection  (iX2),  by  striking  'submitted  by'  and  all 
that  follows  through  the  end  and  inserting  'for  payments 
for  items  and  services  under  title  V,  XVIII,  XIX,  or  XX  of 
this  Act.',  and 
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"(C)  by  adding  at  the  end  the  following  new  paragraph: 
"'(5)  The  term  'l>eneficiary"  means  an  individual  who  is 

eligible  to  receive  items  or  services  for  which  payment  may  be 

made  under  title  V,  XVm,  XIX,  or  XX  but  does  not  include  a 

provider,  supplier,  or  practitioner/. 
"(11)  Section  1903(iX2)  of  such  Act  (42  U.S.C.  1396b(iX2))  is 

amended— 

"(A)  in  subparagraph  (A),  by  striking  'in  the  State  plan 
under  this  title  pursuant  to  section  1128  or  section  1128A' 
and  inserting  'under  title  V,  XVm,  or  XX  or  under  this 
title  pursuant  to  section  1128,  1128A,  1156,  1842(jX2),  or 
1867(dX2)',and 

"(B)  in  subparagraph  (B),  by  striking  'pursuant  to  section 
1128  or  section  1128A  from  participation  in  the  program 
under  this  title'  and  inserting  'from  participation  under 
title  V,  XVin,  or  XX  or  under  this  title  pursuant  to  section 
1128, 1128A,  1156, 18420X2),  or  1867(dX2)" 
"(12)  Section  504(bX6)  of  such  Act  (42  U.S.C.  704(bX6))  is 
amended  by  striking  'pursuant  to  section  1128  or  section  1128A 
from  participation  in  the  program  under  this  title'  each  place  it 
appears  anr'  inserting  'under  this  title  or  title  XVUI,  XIX,  or 
XX  pursua..c  to  section  1128,  1128A,  1156,  1842(jX2),  or 
1867(dX2)'. 

"(13)  Section  2005(aX9)  of  such  Act  (42  U.S.C.  1397d(aX9))  is 
amended  by  striking  'pursuant  to  section  1128  or  section  1128A 
from  participation  in  the  program  under  this  title'  each  place  it 
appears  and  inserting  'under  this  title  or  title  V,  XVm,  or  XIX 
pursuant  to  section  1128, 1128A,  1156, 18420X2),  or  1867(dX2)'.". 

(E)  Section  4118(fXl)  of  OBRA  is  amended  by  striking 
"4111(gX8)"  and  inserting  "4211(hX8)". 

(F)  Section  4118(gXlXB)  of  OBRA  is  amended  by  striking 
"insert"  and  inserting  "inserting". 

(G)  Section  4118(h)  of  OBRA  is  amended— 

(i)  by  inserting  a  dash  after  "Expenses."; 

(ii)  in  paragraph  (1),  by  striking  "Section  1902(aX17)  of  the 
Social  Security  Act  (42  U.S.C.  1396a(aX17))  is  amended"  and 
inserting  "Sections  1902(aX17)  and  1903(fX2)  of  the  Social 
Security  Act  (42  U.S.C.  1396a(aX17),  1396b(fX2))  are  each 
amended"; 

(iii)  in  paragraph  (2),  by  striking  "(2)  The  amendment 
made  by  paragraph  (1)"  and  inserting  "(3)  The  amendments 
made  by  this  subsection",  and 

(iv)  by  inserting  after  paragraph  (1)  the  following  new 
paragraph: 

"(2)  The  first  sentence  of  section  1902(f)  of  such  Act  (42  U.S.C. 
1396a(f))  is  amended  by  inserting  after  'as  recognized  under 
State  law'  the  following:  'regardless  of  whether  such  expenses 
are  reimbursed  under  another  public  program  of  the  State  or 
political  subdivision  thereof'.". 

(H)  Section  1915(cX7XB)  of  the  Social  Security  Act,  as  added  by 
section  4118(k)  of  OBRA,  is  amended  by  inserting  before  the 
period  at  the  end  the  following:  ",  without  regard  to  the  avail- 
ability of  beds  for  such  inpatients". 

(I)  Section  41180X1)  of  OBRA  is  amended  by  inserting  as 
redesignated  by  section  4102(a),"  after  "1396n(h))". 
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(J)  Section  9414(bX3)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986,  as  amended  by  section  4118(oXlXC)  of  OBRA,  is 
amended  by  striking  "nonfarm". 

(K)  Section  4118(oX2XA)  of  OBRA  is  amended  by  inserting 
"each  place  it  appears"  before  "and  inserting", 

(L)  Section  4118(pX9)  of  OBRA  is  amended  by  striking  42  USC  1396s. 
"1925(a)"  and  "(4111(a))"  and  inserting  "1923(a)"  and  "4211(a)'\ 
respectively. 

(M)  Section  4118(p)  of  OBRA  is  amended  by  adding  at  the  end 
the  following  new  paragraph: 

"(11)  Paragraph  (5)  of  section  9432(c)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  is  amended  to  read  as  follows:  42  USC  1396a 

"  '(5)  The  Secretary  shall  submit  an  interim  report  on  the  results 
of  the  study,  including  an  analjrsis  of  the  geographic  variations  **®p°'^ 
under  paragraph  (2),  to  the  (Congress  not  later  than  January  1, 1990, 
and  shall  report  the  final  results  of  the  study  to  the  Congress  not 
later  than  January  1, 1992/.". 

(11)  Omitted  section.— <A)  Part  2  of  subtitle  B  of  title  IV  of 
OBRA  is  amended  by  adding  at  the  end  the  following  new 
section: 

-SEC.  4119.  STUDY  OF  MEANS  OF  RECOVERING  COSTS  OF  NURSING  FACIL- 
ITY SERVICES  FROM  ESTATES  OF  BENEFICIARIES. 

"The  Secretary  of  Health  and  Human  Services  shall  study  the 
means  of  recovering  amounts  from  estates  of  deceased  medicaid 
beneficiaries  (or  the  estates  of  the  spouses  of  such  deceased  bene- 
ficiaries) to  pay  for  the  medical  assistance  for  skilled  nursing  facility 
or  intermediate  care  facility  services  furnished,  under  title  XIX  of 
the  Social  Security  Act,  to  such  medicaid  beneficiaries.  The  Sec-  Reports, 
retary  shall  report  to  Congress,  not  later  than  December  31, 1988,  on 
such  means,  and  include  appropriate  recommendations  for  changes 
in  legislation.". 

(B)  The  table  of  contents  of  title  IV  of  OBRA  is  amended  by 
inserting  after  the  item  relating  to  section  4118  the  following  new 
item: 

"Sec.  4119.  Study  of  means  of  recovering  costs  of  nursing  facility  services  from  es- 
tates of  beneficiaries.". 

(12)  Medicaid  conforming  amendment  to  section  4014  of 
OBRA.— (A)  Paragraph  (5)  of  section  1903(m)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1396b(m))  is  amended  to  read  as  follows: 

"(5XA)  If  the  Secretary  determines  that  an  entity  with  a  contract  Contracts, 
under  this  subsection— 

"(i)  fails  substantially  to  provide  medically  necessary  items 
and  services  that  are  requir^  (under  law  or  under  the  contract) 
to  be  provided  to  an  individual  covered  under  the  contract,  if 
the  failure  has  adversely  affected  (or  has  substantial  likelihood 
of  adversely  affecting)  the  individual; 

"(ii)  imposes  premiums  on  individuals  enrolled  under  this 
subsection  in  excess  of  the  premiums  permitted  under  this  title; 

"(iii)  acts  to  discriminate  among  individuals  in  violation  of  the 
provision  of  paragraph  (2XAXv),  including  expulsion  or  refusal 
to  re-enroll  an  incUvidual  or  engaging  in  any  practice  that  would 
reasonably  be  expected  to  have  the  effect  of  denying  or  discour- 
aging enrollment  (except  as  permitted  by  this  subsection)  by 
eligible  individuals  with  the  organization  whose  medical  condi- 
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tion  or  history  indicates  a  need  for  substantial  future  medical 
services;  or 

"(iv)  misrepresents  or  falsifies  information  that  is  furnished— 
"(I)  to  the  Secretary  or  the  State  under  this  subsection,  or 
"(II)  to  an  individual  or  to  any  other  entity  under  this 
subsection, 

the  Secretary  may  provide,  in  addition  to  any  other  remedies  avail- 
able under  law,  for  any  of  the  remedies  described  in  subparagraph 
(B). 

"(B)  The  remedies  described  in  this  subparagraph  are — 

"(i)  civil  money  penalties  of  not  more  than  $25,000  for  each 
determination  under  subparagraph  (A),  or,  with  respect  to  a 
determination  under  clause  (iii)  or  (iv)(I)  of  such  subparagraph, 
of  not  more  than  $100,000  for  each  such  determination,  plus, 
with  respect  to  a  determination  under  subparagraph  (AXii), 
double  the  excess  amount  chaiiged  in  violation  of  such  subpara- 
graph (and  the  excess  amount  charged  shall  be  deducted  from 
the  penalty  and  returned  to  the  individual  concerned),  and  plus, 
with  respect  to  a  determination  under  subparagraph  (AXiii), 
$15,000  for  each  individual  not  enrolled  as  a  result  of  a  practice 
described  in  such  subparagraph,  or 

"(ii)  denial  of  payment  to  the  State  for  medical  assistance 
furnished  under  the  contract  under  this  subsection  for  individ- 
uals enrolled  after  the  date  the  Secretary  notifies  the  organiza- 
tion of  a  determination  under  subparagraph  (A)  and  until  the 
Secretary  is  satisfied  that  the  basis  for  such  determination  has 
been  corrected  and  is  not  likely  to  recur. 
The  provisions  of  section  11 28 A  (other  than  subsections  (a)  and  (b)) 
shall  apply  to  a  civil  money  penalty  under  clause  (i)  in  the  same 
manner  as  such  provisions  apply  to  a  penalty  or  proceeding  under 
section  1128A(a).'\ 

(B)  The  amendment  made  by  subparagraph  (A)  shall  apply  to 
actions  occurring  on  or  after  the  date  of  the  enactment  of  this 
Act. 

(13)  Treatment  of  educationally-related  services.— (A) 
Section  1903  of  the  Social  Security  Act  (42  U.S.C.  1396b)  is 
amended  by  inserting  after  subsection  (b)  the  following  new 
subsection: 

"(c)  Nothing  in  this  title  shall  be  construed  as  prohibiting  or 
restricting,  or  authorizing  the  Secretary  to  prohibit  or  restrict, 
payment  under  subsection  (a)  for  medical  assistance  for  covered 
services  furnished  to  a  handicapped  child  because  such  services  are 
included  in  the  child's  individualized  education  program  established 
pursuant  to  part  B  of  the  Education  of  the  Handicapped  Act  or 
furnished  to  a  handicapped  infant  or  toddler  because  such  services 
are  included  in  the  child's  individualized  family  service  plan 
adopted  pursuant  to  part  H  of  such  Act.". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  take 
effect  on  the  date  of  the  enactment  of  this  Act. 

(14)  CJlarification  of  term  "institution  for  mental  dis- 
eases".—(A)  Section  1905  of  the  Social  Security  Act  (42  U.S.C. 
1396d)  is  amended  by  inserting  after  subsection  (h)  the  following 
new  subsection: 

"(i)  The  term  'institution  for  mental  diseases'  means  a  hospital, 
nursing  facility,  or  other  institution  of  more  than  16  beds,  that  is 
primanly  engaged  in  providing  diagnosis,  treatment,  or  care  of 
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persons  with  mental  diseases,  including  medical  attention,  nursing 
care,  and  related  services.". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  take 
effect  on  the  date  of  the  enactment  of  this  Act. 

(15)  EUGIBIUTY    VERIFICATION   TBCHNICAL  CORRECTION.— <A) 

Section  1137  of  the  Social  Security  Act  (42  U.S.C.  1320b-7)  is 
amended  by  adding  at  the  end  the  following  new  subsection: 
"(0  Subsections  (aXD  and  (d)  shall  not  apply  with  respect  to  aliens 
seeking  medical  assistance  for  the  treatment  of  an  emergency  medi- 
cal condition  under  section  1903(vX2).". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  apply  as 
if  it  were  included  in  the  enactment  of  section  9406  of  the 
Omnibus  Budget  Reconciliation  Act  of  1986. 

(16)  Technical  corrections  relating  to  PREsuMPnys  eugi- 
BnjTY.— (A)  Section  1920(dXlXB)  of  the  Social  Security  Act  (42 
U.S.C.  1396r-l(dXlXB))  is  amended  by  striking  "by  a  qualified 
provider"  and  inserting  "by  a  provider  that  is  eligible  for 
payments  under  the  State  plan". 

(B)  Section  1920(bX2XD)  of  such  Act  (42  U.S.C.  1396r-l(bX2XD)) 
is  amended— 

(i)  in  clause  (i) — 

(I)  in  subclause  (D,  by  striking  "or  section  330"  and 
inserting  ",  330,  or  340"  and  by  striking  "or"  at  the 
end, 

(li)  in  subclause  (ID,  by  striking  the  semicolon  at  the 
end  and  inserting  ",  or",  and 

(m)  by  adding  after  subclause  (ID  the  following  new 
subclause: 

"(ED  title  V  of  the  Indian  Health  Care  Improvement 
Act;"; 

(ii)  in  clause  (ii),  by  striking  "or"  at  the  end;  and 

(iii)  by  adding  at  the  end  the  following  new  clause: 

"(iv)  IS  the  Indian  Health  Service  or  is  a  health  program 
or  facility  operated  by  a  tribe  or  tribal  organization  under 
the  Indian  Self-Determination  Act  (Public  Law  93-638).". 
(Q  The  amendments  made  by  this  paragraph  shall  be  effec- 
tive as  if  they  were  included  in  section  9407(b)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986. 

(17)  Waiver  for  children  infected  with  aids  or  drug 
DEPENDENT  AT  BIRTH.— <A)  SectioD  1915  of  the  Social  Security 
Act  (42  U.S.C.  1396n)  is  amended— 

(i)  by  redesignating  subsection  (0  as  paragraph  (2); 

(ii)  m  subsection  (e),  by  striking  paragraph  (2)  and  by 
redesignating  such  subsection  as  subsection  (D; 

(iii)  by  inserting  after  subsection  (d)  the  following  new 
subsection: 

"(eXlXA)  Subject  to  paragraph  (2),  the  Secretary  shaU  grant  a 
waiver  to  provide  that  a  State  plan  approved  under  this  title  shall 
include  as  'medical  assistance'  under  such  plan  payment  for  part  or 
all  of  the  cost  of  nursing  care,  respite  care,  physicians'  services, 
prescribed  drugs,  medical  devices  and  supplies,  transportation  serv- 
ices, and  such  other  services  requested  by  the  State  as  the  Secretary 
may  approve  which  are  provided  pursuant  to  a  written  plan  of  care 
to  a  child  described  in  subparagraph  (B)  with  respect  to  whom  there 
has  been  a  determination  that  but  for  the  provision  of  such  services 
the  infants  would  be  likely  to  require  the  level  of  care  provided  in  a 
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hospital  or  nursing  facility  the  cost  of  which  could  be  reimbursed 
under  the  State  plan. 

"(B)  Children  described  in  this  subparagraph  are  individuals 
under  5  years  of  age  who— 

"(i)  at  the  time  of  birth  were  infected  with  (or  tested  positively 
for)  the  etiologic  agent  for  acquired  immune  deficiency  syn- 
drome (AIDS), 
"(ii)  have  such  syndrome,  or 

"(iii)  at  the  time  of  birth  were  dependent  on  heroin,  cocaine, 
or  phencyclidine, 
and  with  respect  to  whom  adoption  or  foster  care  assistance  is  (or 
will  be)  made  available  imder  part  E  of  title  IV. 

"(2)  A  waiver  shall  not  be  granted  under  this  subsection  unless  the 
State  provides  assurances  satisfactory  to  the  Secretary  that— 

"(A)  necessary  safeguards  (including  adequate  standards  for 
provider  partiapation)  have  been  taken  to  protect  the  health 
and  welfare  of  mdividuals  provided  services  under  the  waiver 
and  to  assure  financial  accountability  for  funds  expended  with 
respect  to  such  services; 

'  (B)  under  such  waiver  the  average  per  capita  expenditure 
estimated  by  the  State  in  any  fiscal  year  for  medical  assistance 
provided  with  respect  to  such  individuals  does  not  exceed  100 
percent  of  the  average  per  capita  expenditure  that  the  State 
reasonably  estimates  would  have  been  made  in  that  fiscal  year 
for  expenditures  imder  the  State  plan  for  such  individuals  if  the 
waiver  had  not  been  granted;  and 

"(C)  the  State  will  provide  to  the  Secretary  annually,  consist- 
ent ¥dth  a  data  collection  plan  desired  by  the  S^retary, 
information  on  the  impact  of  the  waiver  granted  under  this 
subsection  on  the  type  and  amount  of  medical  assistance  pro- 
vided under  the  State  plan  and  on  the  health  and  welfare  of 
recipients. 

"(3)  A  waiver  granted  under  this  subsection  may  include  a  waiver 
of  the  requirements  of  section  1902(aXl)  (relating  to  statewideness) 
and  section  1902(aX10)(B)  (relating  to  comparability).  A  waiver 
under  this  subsection  shall  be  for  an  initial  term  of  3  years  and, 
upon  the  request  of  a  State,  shall  be  extended  for  additional  five- 
year  periods  unless  the  Secretary  determines  that  for  the  previous 
waiver  period  the  assurances  provided  under  paragraph  (2)  have  not 
been  met. 

"(4)  The  provisions  of  paragraph  (6)  of  subsection  (d)  shall  apply  to 
this  subsection  in  the  same  manner  as  it  applies  to  subsection  (d)."; 
and 

(iv)  in  subsection  (h),  by  striking  "or  (d)"  and  inserting 
"(d),  or  (e)". 

(B)  Section  1902(aX10XAXii)(VD  of  such  Act  (42  U.S.C. 
lS96a(aX10XAXiiXVD)  is  amended  by  striking  "(c)  or  (d)"  each 
place  it  appears  and  inserting  "(c),  (d),  or  (e)". 
G)  CoRRBcnoNS  Relating  to  Subtitlb  C  of  Title  IV  (Nursing 
Home  Bxtorm).— 

(1)  Section  4201.— (A)  Section  1819  of  the  Social  Security  Act, 
as  added  by  section  4201(aX3)  of  OBRA,  is  amended— 

(i)  in  subsection  a)X3XCXiXD,  by  striking  "October  1, 
1990"  the  second  place  it  appears  and  inserting  "January  1, 
1991"; 

(ii)  in  subsection  a>X4XCXi)— 

(D  by  inserting  "licensed"  after  "24-hour", 
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(U)  by  striking  "employ"  and  inserting  "use",  and 
(IQ)  by  striking  "during  the  day  tour  of  duty  (of  at 
least  8  hours  a  day)"  and  inserting  "at  least  8  consecu- 
tive hours  a  day,"; 

(iii)  in  subsection  a>X5XA),  bv  striking  "October  1,  1989" 
and  all  that  follows  through  July  1,  1989)"  and  inserting 
"January  1, 1990"; 

(iv)  in  subsection  (eXlXA),  by  striking  "March  1,  1989" 
and  inserting  "Januanr  1, 1989'^; 

(v)  in  subsection  (eXlXB),  by  striking  "March  1, 1990"  and 
inserting  "January  1, 1990"; 

(vi)  in  subsection  (eX2XA),  by  striking  "March  1,  1989" 
and  inserting  "January  1, 1989  ; 

(vii)  in  subsection  (eX3),  by  striking  "October  1, 1990"  and 
inserting  "October  1, 1989"; 

(viii)  in  subsection  (eX5),  by  striking  "July  1,  1989"  and 
inserting  "July  1, 1990"; 

(ix)  in  subsection  (fX3),  by  striking  "October  1, 1989"  and 
inserting  "October  1, 1988"; 

(x)  in  subsection  (fXSXA),  by  striking  "July  1.  1989"  and 
inserting  "January  1, 1989";  and 

(zi)  in  subsection  (fX6XB),  by  striking  "October  1,  1990" 
and  inserting  "April  1, 1990". 
(B)  Section  4201(d)  of  OBRA  is  amended—  42  USC  I395x. 

(i)  by  striking  "Abcendment.— "  and  inserting  "Amend- 
ments.—(1)", 

(ii)  bv  striking  "1919(aX2)"  and  inserting  "1819(aXl)",  and 

(iii)  by  adding  at  the  end  the  following  new  paragraph: 
"(2)  Section  1861(n)  of  such  Act  (42  U.S.C.  1395x(n))  is  amended  by 

striking  'or  (jXD  of  this  section'  and  inserting  'or  of  section 
1819(aXl)'.". 

(2)  Sections  4201  and  4211.— (A)  Sections  1819(bX3XAXiv)  and 
1919(bX3XAXiv)  of  the  Social  Security  Act,  as  added  by  section 
4201(aX3)  and  as  inserted  by  section  4211(aX3)  of  OBRA,  respec-  42  USC  i395i-3, 
tively,  are  amended  by  striking  "in  the  case  of  a  resident  I396r. 
eligible  for  benefits  under  part  A  of  this  title"  and  by  striking 
"in  the  case  of  a  resident  eligible  for  benefits  under  part  A  of 
title  XVni",  respectively. 

(B)  Sections  1819(bX3XAXiii)  and  1919(bX3XAXiii)  of  the  Social 
Security  Act,  as  added  by  section  4201(aX3)  and  as  inserted  by 
section  4211(aX3)  of  OBRA,  respectively,  are  amended  by  strik- 
ing "in  the  case  of  a  resident  eligible  for  benefits  under  title 
XDC,"  and  "in  the  case  of  a  resident  eligible  for  benefits  under 
this  title,",  respectively. 

(C)  Subclause  (UD  of  each  of  sections  1819(bX3XBXii)  and 
1919(bX3XBXii)  of  the  Social  Security  Act,  as  added  by  section 
4201(aX3)  and  as  inserted  by  section  4211(aX3)  of  OBRA,  respec- 
tively, is  amended  to  read  as  follows: 

"(UD  The  provisions  of  section  1128A  (other  than 
subsections  (a)  and  (b))  shall  apply  to  a  civil  money 
penalty  imder  this  clause  in  the  same  manner  as 
such  provisions  apply  to  a  penalty  or  proceeding 
under  section  1128A(a).". 

(D)  Sections  1819(bX5)  and  19190>X5)  of  the  Social  Security 
Act,  as  added  by  section  4201(aX3)  of  OBRA  and  as  inserted  by 
section  4211(aXo)  of  OBRA,  respectively,  are  each  amended — 
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(i)  in  subparagraph  (A),  by  striking  who  is  not  a 
licensed  health  care  professional  (as  defined  in  subpara- 
graph (E)),", 

(ii)  in  subparagraph  (AXii),  by  striking  "such  services" 
and  inserting  "nursing  or  nursing-related  services",  and 

(iii)  in  subparagraph  (G),  by  inserting  "physical  or 
occuj^tional  therapy  assistant,"  after  "occupational  thera- 
pist, . 

(E)  Effective  as  of  the  date  of  the  enactment  of  this  Act  and 
until  the  effective  date  of  section  1819(c)  of  such  Act,  section 
1861(j)  of  the  Social  Security  Act  is  deemed  to  include  the 
requirement  described  in  section  1819(cX3XA)  of  such  Act  (as 
added  by  section  4201(aX3)  of  OBRA). 

(F)  Sections  1819(cX2XAXv)  and  1919(cX2XAXv)  of  the  Social 
Security  Act,  as  added  by  section  4201(aX3)  and  as  inserted  by 
section  4211(aX3)  of  OBRA,  respectively,  are  each  amended  by 
striking  "an  allowable  charge"  and  all  that  follows  through  the 
semicolon  and  inserting  "for  a  stay  at  the  facility;". 

(G)  Sections  1819(cX6)  and  1919(cX6)  of  the  Social  Security  Act, 
as  added  by  section  4201(aX3)  and  as  inserted  by  section 
4211(aX3)  of  OBRA,  respectively,  are  each  amended— 

(i)  in  subparagraph  (AXii),  by  striking  "once  the  facility 
accepts"  and  inserting  "upon",  and 

(ii)  in  subparagraph  (B),  by  striking  "a  facility's  accept- 
ance of. 

(H)  Sections  1819(eX2XB)  and  1919(eX2XB)  of  the  Social  Secu- 
ritv  Act,  as  added  by  section  4201(aX3)  and  as  inserted  by  section 
4211(aX3)  of  OBRA,  respectively  are  each  amended  by  inserting 
after  the  first  sentence  the  following  sentence:  "The  State  shall 
make  available  to  the  public  information  in  the  registry.". 

a)  Sections  1819(eX3),  1819(0(3),  1919(eX3),  and  1919(fX3)  of  the 
Social  Security  Act,  as  added  by  section  4201(aX3)  and  as 
inserted  by  section  4211(aX3)  of  OBRA,  are  each  amended— 

(i)  by  inserting  "and  discharges"  after  "transfers",  and 

(ii)  by  inserting  "and  discharges"  after  "transfers". 

(J)  Sections  1819(fX2XAXiXI)  and  1919(fK2XAXiXD  of  the  Social 
Security  Act,  as  added  by  section  4201(aX3)  and  as  inserted  by 
section  4211(aX3)  of  OBRA,  respectively,  are  each  amended  by 
striking  "cognitive,  behavioral  and  social  care"  and  inserting 
"recognition  of  mental  health  and  social  service  needs". 

(K)  Sections  1819(fX7)  and  1919(0(7)  of  the  Social  Security  Act, 
as  added  by  section  4201(aX3)  and  as  inserted  by  section 
4211(aX3)  of  OBRA,  respectively,  are  each  amended  by  striking 
"patients"  and  inserting  "residents". 

(LXi)  Section  1819(0(7XB)  of  the  Social  Security  Act,  as  added 
by  section  4201(aX3),  is  amended  by  striking  shall  not"  and 
inserting  "shall". 

(ii)  Section  1919(0(7XB)  of  the  Social  Security  Act,  as  inserted 
by  section  4211(aX3)  of  OBRA,  is  amended  by  striking  "do  not". 

(3)  Section  4211.— (A)  Section  1919(bX4XC)  of  the  Social  Secu- 
rity Act,  as  inserted  bv  section  4211(a)  of  OBRA,  is  amended— 

(i)  by  striking  registered  nurse"  each  place  it  appears 
and  inserting  "registered  professional  nurse"; 

(ii)  by  striking  employ  and  inserting  "use"; 

(iii)  by  striking  "(li)  Facility  waivers.— "  and  all  that 
follows  through  (i)  Waiver"  and  inserting  "(ii)  Waiver"; 
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(iv)  by  striking  "and  subject  to  clause  (ii)"  and  inserting 
"and  subject  to  clause  (iii)"; 

(v)  by  striking  "(ii)  Amumption"  and  inserting  "(iii) 
Amumption";  and 

(vi)  in  clause  (iii),  as  so  redesignated,  by  striking 
"excercise"  and  inserting  "exercise". 

(6)  Section  1919(bX5XA)  of  the  Social  Security  Act,  as  added 
by  section  4211(aX3)  of  OBRA,  is  amended  bv  striking  "subpara-  42  USC  I396r. 
graph  (E)"  and  inserting  "subparagraph  (F)  . 

(Q  Effective  as  of  the  date  of  the  enactment  of  this  Act  and  Effective  date, 
until  the  effective  date  of  section  1919(c)  of  such  Act,  section 
1905(c)  of  the  Social  Security  Act  is  deemed  to  include  the  42  use  I396d. 
requirement  described  in  section  1919(cX3XA)  of  such  Act  (as 
inserted  by  section  4211(aX3)  of  OBRA). 

(D)  Section  1919  of  the  Social  Security  Act,  as  inserted  by 
section  4211(aX3)  of  OBRA,  is  amended— 

(i)  in  subsection  (eXlXA),  by  striking  "September  1, 1988" 
and  inserting  "January  1, 1989"; 

(ii)  in  subsection  (eXlXB),  by  striking  "September  1, 1990" 
and  inserting  "January  1, 1990"; 

(iii)  in  subsection  (eX7XE),  by  striking  "October  1,  1988" 
and  inserting  "April  1, 1989";  and 

(iv)  in  subsection  (fX2),  by  striking  "July  1,  1988"  and 
inserting  "September  1, 1988". 

(E)  Section  1902(aX28XDXi)  of  the  Social  Security  Act,  as 
amended  by  section  4211(bXlXB)  of  OBRA,  is  amended  by  strik- 
ing "1919(f)"  and  all  that  follows  through  "instrument)"  and 
inserting  "1919(e)". 

(F)  Section  4211(dX2)  of  OBRA  is  amended  by  striking  "For 
calendar  quarters  during  fiscal  years  1988  and  1989"  and  insert- 
ing "For  the  8  calendar  quarters  (beginning  with  the  calendar 
quarter  that  begins  on  July  1, 1988)". 

(G)  Section  4211(hX10XG)  of  OBRA  is  amended  by  adding 
before  the  period  at  the  end  the  following:  ",  and  by  striking 
'skilled  nursing  facility  or  intermediate  care  facility'  in 
subparagraph  (B)  and  inserting  'nursing  facility'  ". 

(H)  Section  4211(hX2)  of  OBRA  is  amended— 

(i)  in  subparagraph  {O,  by  striking  "inserting  'nursing 
facilities'  "  each  place  it  appears  and  inserting  "inserting 
'nursing  facilities  and  for  intermediate  care  facilities  for 
the  mentally  retarded' ", 

(ii)  in  subparagraph  (DXi),  by  striking  "inserting  'nursing 
facility'  "  and  inserting  "inserting  'nursing  facility  or  inter- 
mediate care  facility  for  the  mentally  retarded'  ",  and 

(iii)  in  subparagraph  (DXii),  by  striking  "inserting  'nurs- 
ing facility'  "  and  inserting  "inserting  'nursing  facility 
services  or  services  in  an  intermediate  care  facility  for  the 
mentally  retarded'  ". 

d)  Subparagraph  (B)  of  section  4211(hX12)  of  OBRA  is  42USCi396p. 
amended  to  read  as  follows: 

"(B)  in  subsection  (cX2XBXii),  by  striking  'skilled'  each  place  it 
appears.". 

(4)  Section  4202.— Section  1819(gX2XCXi)  of  the  Social  Secu- 
rity Act,  as  added  by  section  4202(a)  of  OBRA,  is  amended  by  42  USC  i395i-3. 
striking  "October  1,  1990"  and  inserting  "January  1,  1990'\ 
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(5)  Sections  4202  and  4212 —Sections  1819(g)  and  1919(g)  of 
the  Social  Security  Act,  as  £ulded  by  sections  4202(aX2)  and 
4212(a)  of  OBRA,  respectively,  are  amended— 

(A)  in  paragraph  (IXC),  by  striking  ",  review,"  and  insert- 
ing "and  timely  review"; 

(B)  in  the  first  sentence  of  paragraph  (IXC),  by  inserting 
"or  by  another  individual  used  by  the  facility  in  providing 
services  to  such  a  resident"  after  "a  nursing  facility'^, 

(C)  by  striking  the  second  sentence  of  paragraph  (IXC) 
and  inserting  the  following:  "The  State  shall,  after  notice  to 
the  individual  involved  and  a  reasonable  opportunity  for  a 
hearing  for  the  individual  to  rebut  allegations,  inake  a 
finding  as  to  the  accuracy  of  the  allegations.  If  the  State 
finds  that  a  nurse  aide  has  neglected  or  abused  a  resident 
or  misappropriated  resident  property  in  a  facility,  the  State 
shall  notify  the  nurse  aide  and  the  registry  of  such  finding. 
If  the  State  finds  that  any  other  individual  used  by  the 
facility  has  neglected  or  abused  a  resident  or  misappro- 
priate resident  property  in  a  facility,  the  State  shall  notify 
the  appropriate  licensure  authority.  ; 

(D)  in  paragraph  (1)(D),  by  striking  "to  establish  stand- 
ards under  subsection  (f)"  and  inserting  "to  issue  regula- 
tions to  carry  out  this  subsection"; 

(E)  in  paragraph  (2XAXi),  by  amending  the  third  sentence 
to  read  as  follows:  "The  provisions  of  section  1128A  (other 
than  subsections  (a)  and  (b))  shall  apply  to  a  civil  money 
penalty  under  the  previous  sentence  in  tine  same  manner  as 
such  provisions  apply  to  a  penalty  or  proceeding  under 
section  1128A(a)."; 

(F)  in  paragraph  (3)(D)  (relating  to  special  surveys  of 
compliance,  as  redesignated  by  paragraph  (6XA)  in  the  case 
of  section  1919(g)),  by  striking  "on  that  basis"  and  inserting 
"on  the  basis  of  that  survey";  and 

(G)  in  paragraph  (4),  by  striking  "chronically". 

(6)  Section  4212.— (A)  Section  1919(gX3)  of  the  Social  Security 
Act,  as  added  by  section  4212(a)  of  OBRA,  is  amended  by 
redesignating  the  second  subparagraph  (C^  (relating  to  special 
surveys  of  compliance)  as  subparagraph  (D). 

(B)  Section  4212(b)  of  OBRA  is  amended  to  read  as  follows: 
"(b)  Posting  Survey  Results.— Section  1919(c)  of  such  Act  is 

amended  by  adding  at  the  end  the  following  new  paragraph: 

*(7)  Posting  op  survey  results.— A  nursing  facility  must 
;  in  a  place  readily  accessible  to  residents,  and  famUy  mem- 
irs  and  legal  representatives  of  residents,  the  results  of  the 
most  recent  survey  of  the  facility  conducted  under  subsection 
(g).'.". 

(C)  Section  1902(aX33XB)  of  the  Social  Security  Act,  as 
amended  by  section  4212(dX3)  of  OBRA,  is  amended  by  striking 
"1919(d)"  and  inserting  "1919(g)". 

(D)  Section  4212(eXlXB)  of  OBRA  is  amended  by  inserting 
"provided"  after  "services"  each  place  it  appears. 

(E)  Section  4212(e)  of  OBRA  is  amended  by  adding  at  the  end 
the  following  new  paragraph: 

"(5)  Section  1922(e)  of  such  Act,  as  redesignated  and  transferred 
by  section  4211(aX2)  of  this  Act,  is  amended  by  striking  '1910(c)'  in 
paragraphs  (1)  and  (2XA)  and  inserting  '1910(b)'.". 
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(7)  Sections  420S  and  421S.— (A)  Sections  1819(hX2XBXii)  and 
1919(hX3XCXii)  of  the  Social  Security  Act,  as  added  by  sections 
4203(aX2)  and  4213(a)  of  OBRA,  respectively,  are  each  amended 
by  striking  "and  the  Secretary"  and  all  that  follows  through 
"1128A."  and  inserting  the  following:  The  provisions  of  sec- 
tion 11 28 A  (other  than  subsections  (a)  and  (b))  shall  apply  to  a 
civil  money  penalty  under  the  previous  sentence  in  the  same 
manner  as  such  provisions  apply  to  a  penalty  or  proceeding 
under  section  1128A(a).". 

(B)  Sections  1819(hX6)  and  1919(hX9)  of  the  Social  Security 
Act,  as  added  by  sections  4203(aX2)  and  4213(a)  of  OBRA,  respec- 
tively, are  each  amended  by  inserting  'l>y  such  facilities"  aifter 
"shall  be  made  available". 

(8)  Section  4213.— <A)  Section  4213(a)  of  OBRA  is  amended  by 
striking  "as  inserted  by  section  4201  and  amended  by  section 
4202"  and  inserting  "as  inserted  by  section  4211  and  amended 
by  section  4212". 

(B)  Section  1919(h)  of  the  Social  Security  Act,  as  added  by 
section  4213(a)  of  OBRA,  is  amended— 

(i)  in  the  last  sentence  of  paragraph  (1),  by  striking 
"(2XAXi)"  and  inserting  "(2XAXii)". 

(ii)  in  the  second  sentence  of  paragraph  (2)(BXi)»  by  strik- 
ing "or  otherwise",  and 

(iii)  in  paragraph  (5),  by  striking  "State  and  the  Sec- 
retary" and  inserting  "State  or  the  Secretary,  respec- 
tively". 

iO  Paragraph  (1)  of  section  42130i>)  of  OBRA  is  amended  by  42  use  I396a 
striking  "1902  and  all  that  follows  through  the  end  and  insert- 
ing the  foUowing:  "1902(i)  of  such  Act  (42  U.S.C.  1396a(i))  is 
amended — 

"(A)  in  paragraph  (1),  by  striking  'skilled  nursing  facility  or 
intermediate  care  facility'  and  inserting  'intermediate  care 
facility  for  the  mentallv  retarded'; 

"(B)  in  paragraph  (1),  by  striking  'the  provisions  of  section 
1861(j)  or  section  1905(c),  respectively,'  and  inserting  'the 
requirements  for  such  a  facility  under  tms  title';  and 

(C)  in  paragraphs  (2)  and  (3),  by  striking  'the  provisions  of 
section  lo61(j)  or  section  1905(c)  (as  the  case  may  be)'  and 
inserting  'the  requirements  for  such  a  facility  under  this  title'.". 

(9)  Section  4204.— (A)  Section  4204(a)  of  OBRA  is  amended  by 
striking  "extended  care". 

(B)  Section  4204  of  OBRA  is  amended— 

(i)  in  subsection  (a),  by  striking  "made  by  this  part"  and 
inserting  "made  by  sections  4^1  and  4202  (relating  to 
skilled  nursing  facility  requirements  and  survey  and  certifi- 
cation requirements)' , 

(ii)  by  redesignating  subsection  (c)  as  subsection  (d),  and 

(iii)  by  inserting  alter  subsection  (a)  the  following  new 
subsection: 

"(b)  Enforcement.— <1)  Except  as  otherwise  specifically  provided 
in  section  1819  of  the  Social  Security  Act,  the  amendments  made  by 
section  4203  of  this  Act  apply  January  1,  1988,  without  regard  to 
whether  r^ulations  to  implement  such  amendments  are  promul- 
gated by  such  date. 

"(2)  In  applying  the  amendments  made  by  section  4203  of  this  Act 
for  services  furnished  by  a  skilled  nursing  facility  before  October  1, 
1990,  any  reference  to  a  requirement  of  subsection  (b),  (c),  or  (d),  of 
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section  1819  of  the  Social  Security  Act  is  deemed  a  reference  to  the 
provisions  of  section  1861(j)  of  such  Act.". 

(10)  Section  4214.— Section  4214  of  OBRA  is  amended— 

(A)  by  striking  "(c)  Transitional  Rule.—"  and  inserting 
"(2)", 

(B)  by  inserting  "of  section  1919  of  the  Social  Security 
Act"  after  "(b),  (c).  or  (d)".  and 

(C)  by  redesignating  subsection  (d)  as  subsection  (c). 

(m)  corrections  to  subtitle  e  of  title  iv  (relating  to  rural 
Health).— 

(1)  Section  4401.— Section  7ll(bXl)  of  the  Social  Security  Act, 
as  added  by  section  4401  of  OBRA,  is  amended  by  striking 
"section  4083  of  the  Omnibus  Budget  Reconciliation  Act  of 
1987"  and  inserting  "section  4403  of  the  Omnibus  Budget  Rec- 
onciliation Act  of  1987  (as  such  section  pertains  to  rural  health 
issues)". 

(2)  Section  4403.— <A)  Section  4403  of  OBRA  is  amended— 

(i)  in  the  heading,  by  striking  "EXPERIMENTS  AND 
DEMONSTRATION  PROJECTS  RELATING  TO  RURAL 
HEALTH  CARE  ISSUES"  and  inserting  "RESEARCH 
AND  DEMONSTRATION  PROJECTS  ON  RURAL  AND 
INNER-CITY  HEALTH  ISSUES"; 

(ii)  in  subsection  (a)— 

(I)  by  striking  "Set  Aside.—"  and  inserting  "Set 
Asides  for  Issues  of  Health  Care  in  Rural  Areas 
and  In  Inner-City  Areas.— (1)", 

(ID  by  striking  "expended  in  each  fiscal  year"  and  all 
that  follows  through  "1972"  and  inserting  "annually 
appropriated  to,  and  expended  by,  the  Health  Care 
Financing  Administration  for  the  conduct  of  research 
and  demonstration  projects  in  fiscal  years  1988,  1989, 
and  1990", 

(m)  by  striking  "experiments"  and  inserting 
"research"; 

(iii)  by  adding  at  the  end  the  following  new  paragraph: 
"(2)  Not  less  than  ten  percent  of  the  total  amounts  annually 

appropriated  to,  and  expended  by,  the  Health  Care  Financing 
Administration  for  the  conduct  of  research  and  demonstration 
projects  in  fiscal  years  1988,  1989,  and  1990  shall  be  expended  for 
research  and  demonstration  projects  relating  exclusively  or  substan- 
tially to  issues  of  providing  health  care  in  inner-city  areas,  including 
(but  not  limited  to)  the  impact  of  the  payment  methodology  under 
section  1886(d)  of  the  Social  Security  Act  on  the  financial  viability  of 
inner-city  hospitals  and  the  impact  of  medicare  policies  on  access  to 
(and  the  quality  of)  health  care  in  inner-city  areas.";  and 

(iv)  in  subsection  (b) — 

(I)  by  striking  "of  experiments"  and  inserting  "of 
research", 

(II)  by  inserting  "or  to  inner-city  health  issues"  after 
"rural  health  issues",  and 

(m)  by  striking  "experiments  and". 
(B)  The  item  in  the  table  of  contents  of  OBRA  relating  to 
section  4403  is  amended  to  read  as  follows: 


"Sec.  4403.  Set  aside  for  reeearch  and  demonstration  projects  on  rural  and  inner- 
city  health  ii 
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(n)  Corrections  to  Cbktain  Health-Related  Provisions  in  Title 
DC.— 

(1)  Section  9010.— The  last  sentence  of  section  226(b)  of  the 

Social  Security  Act,  as  added  by  section  9010(eX3)  of  OBRA,  is  42  USC  426. 
amended  to  read  as  follows:  "In  determining  when  an  individ- 
ual's entitlement  or  status  terminates  for  purposes  of  the 
preceding  sentence,  the  term  '36  months'  in  the  second  sentence 
of  section  223(aXl),  in  section  202(dXlXGXi),  in  the  last  sentence 
of  section  202(eXl),  and  in  the  last  sentence  of  section  202(fKl) 
shall  be  applied  as  though  it  read  '15  months'.". 

(2)  Section  9115.— Section  9115(b)  of  OBRA  is  amended  by  42USCi396a. 
striking  "19020)"  and  inserting  "1902(o)". 

(3)  Section  9 lie.— Section  9119  of  OBRA  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

"(d)  Conforming  Amendments  to  Medicaid  Program  for  the 
Medically  Needy.— (1)  Section  1902  of  the  Social  Security  Act  (42 
U.S.C.  1396a)  is  amended— 
"(A)  in  subsection  (a) — 

"(i)  by  striking  'and'  at  the  end  of  paragraph  (48), 
"(ii)  by  strikijog  the  period  at  the  end  of  paragraph  (49) 
and  inserting and',  and 

"(iii)  by  inserting  after  paragraph  (49)  the  following  new 
paragraph: 

"'(50)  provide,  in  accordance  with  subsection  (q),  for  a 
monthly  personal  needs  allowance  for  certain  institutionalized 
individuals  and  couples.';  and 
"(B)  by  adding  at  the  end  the  following  new  subsection: 
"  '(qXlXA)  In  order  to  meet  the  requirement  of  subsection  (aX50),   State  and  local 
the  State  plan  must  provide  that,  in  the  case  of  an  institutionalized  governments, 
individual  or  couple  described  in  subparagraph  (B),  in  determining 
the  amount  of  the  individual's  or  couple's  income  to  be  appUed 
monthly  to  payment  for  the  cost  of  care  in  an  institution,  there  shall 
be  deducted  from  the  monthly  income  (in  addition  to  other  allow- 
ances otherwise  provided  under  the  State  plan)  a  monthly  personal 
needs  allowance — 

"  '(i)  which  is  reasonable  in  amount  for  clothing  and  other 
personal  needs  of  the  individual  (or  couple)  while  in  an  institu- 
tion, and 

"  '(ii)  which  is  not  less  (and  may  be  (greater)  than  the  mini- 
mum monthly  personal  needs  allowance  described  in  paragraph 

(2). 

"  '(B)  In  this  subsection,  the  term  "institutionalized  individual  or 
couple"  means  an  individual  or  married  couple — 

"  '(i)  who  is  an  inpatient  (or  who  are  inpatients)  in  a  medical 
institution  or  nursing  facility  for  which  payments  are  made 
under  this  title  throughout  a  month,  and 

"  '(ii)  who  is  or  are  determined  to  be  eligible  for  medical 
assistance  under  the  State  plan. 
"  '(2)  The  minimum  monthly  personal  needs  allowance  described 
in  this  paragraph  is  $30  for  an  institutionalized  individual  and  $60 
for  an  institutionalized  couple  (if  both  are  aged,  blind,  or  disabled, 
and  their  incomes  are  considered  available  to  each  other  in  deter- 


Blind  persons. 

Handicapped 

persons. 


minii^g  eligibility).'. 

"(2)  The  amendments  made  by  paragraph  (1)  apply  to  payments 
under  title  XIX  of  the  Social  Security  Act  for  calendar  quarters 
beginning  on  or  after  July  1, 1988,  without  regard  to  whether  or  not 
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final  regulations  to  carry  out  such  amendments  have  been  promul- 
gated by  such  date.", 
(o)  Subtitle  D  op  Title  IV.— 

(1)  Section  4303.— Section  2115  of  the  Public  Health  Service 
Act  is  amended— 

(A)  in  subsection  (iXD,  as  added  by  section  4303(a)  of 
OBRA,  by  striking  "from  appropriations  under  subsection 
(i)"  and  inserting  "by  the  Secretary  from  appropriations 
under  subsection  (j)",  and 

(B)  in  subsection  (j),  as  added  by  section  43030))  of  OBRA, 
by  inserting  "to  the  Department  of  Health  and  Human 
Services"  after  "to  be  appropriated". 

(2)  Section  4307.— Section  4307(3X0  of  OBRA  is  amended  by 
striking  "subsection  (g)"  and  inserting  "subsection  (e),  as  re- 
designated by  section  4303(dX2XA)/'. 

(3)  Section  4308.— (A)  Subtitle  D  of  title  IV  of  OBRA  is 
amended  by  adding  at  the  end  the  following  new  section: 

"SEC.  4308.  TECHNICAL  AMENDMENTS  RELATING  TO  COURT  OF  CLAIMS 
PROCEDURES. 

"(a)  Duties  of  Special  Masters.— Section  2112(cX2)  of  the  Public 
Health  Service  Act  (42  U.S.C.  300aa-12(a))  is  amended— 

"(1)  by  inserting  *,  shall  prepare  and  submit  to  the  court 
proposed  findings  of  fact  and  conclusions  of  law/  after  'adjunct 
to  the  court', 

"(2)  by  inserting  'and'  at  the  end  of  subparagraph  (C), 
"(3)  by  striking  ',  and'  at  the  end  of  subpcu-agraph  (D)  and 
inserting  a  period,  and 
"(4)  by  striking  subparagraph  (E). 
"(b)  Requiring  Fiung  of  Appeals  Within  60  Days.— Section 
2112(e)  of  such  Act  (42  U.S.C.  300aa-12(e)),  as  redesignated  by  section 
4303(dX2XA),  is  amended  by  inserting  'within  60  days  of  the  date  of 
the  judgment'  after  'petition  filed'. 

"(c)  Clarification  on  Timing  of  Bringing  Additional  Ac- 
tions.—The  second  sentence  of  section  2121(a)  of  such  Act  (42  U.S.C. 
300aa-21(a))  is  amended  by  striking  'the  entry  of  the  court's  judg- 
ment' and  inserting  'the  court's  final  judgment .". 

(B)  The  table  of  contents  relating  to  title  IV  of  OBRA  is 
amended  by  inserting  after  the  item  relating  to  section  4307  the 
following  new  item: 

"Sec.  4308.  Technical  amendments  relating  to  Court  of  Claims  procedures.". 

Subtitle  C — Miscellaneous  Provisions 

SEC.  421.  MAINTENANCE  OF  EFFORT. 

(a)  In  Gkneral.— 

(1)  DupucATiVE  PART  A  benetits.— If  an  employer  described  in 
subsection  Oi>Xl)  provides,  as  of  the  date  of  the  enactment  of  this 
Act,  health  care  benefits  to  an  employee  or  retired  former 
employee  that  are  duplicative  part  A  benefits  (as  defined  in 
paragraph  (3XA)),  the  employer  shall,  during  the  period  de- 
scribed in  subsection  (cXl),  provide  to  the  employee  or  retired 
former  employee  an  amount  of  additional  benefits  or  refunds,  or 
combination  of  such  benefits  and  refiinds,  that  total  at  least  the 
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actuarial  value  of  the  duplicative  part  A  benefits  during  the 
period  described  in  subsection  (cXlXA). 

(2)  DupucATivE  PART  B  BENEFITS. — If  an  employer  described  in 
subsection  (bX2)  provides,  as  of  the  date  of  the  enactment  of  this 
Act,  health  care  benefits  to  an  employee  or  retired  former 
employee  that  are  duplicative  part  B  benefits  (as  defined  in 
paragraph  (3XB)),  the  employer  shall,  during  the  period  de- 
scribed in  subsection  (cX2),  provide  to  the  employee  or  retired 
former  employee  an  amount  of  additional  benefits  or  refunds,  or 
combination  of  such  benefits  and  refunds,  that  total  at  least  the 
actuarial  value  of  the  duplicative  part  B  benefits  during  the 
period  described  in  subsection  (cXlXB). 

(3)  DupucATTVE  BENEFITS  DEFINED.— In  this  section: 

(A)  The  term  "duplicative  part  A  benefits"  means  bene- 
fits which  are  duplicative  of  benefits  under  part  A  of  title 
XVni  of  the  Social  Security  Act  (as  amended  by  this  Act  as 
of  January  1, 1989),  but  which  were  not  duplicative  of  such 
benefits  as  such  part  was  in  effect  before  the  date  of  the 
enactment  of  this  Act. 

(B)  The  term  "duplicative  part  B  benefits"  means  benefits 
which  are  duplicative  of  benefits  under  part  B  of  title  XVni 
of  the  Social  Security  Act  (as  amended  by  this  Act  as  of 
January  1,  1990,  but  excluding  any  such  benefits  with 
respect  to  covered  outpatient  drugs),  but  which  were  not 
duplicative  of  such  benefits  as  such  part  was  in  effect  before 
the  date  of  the  enactment  of  this  Act. 

(C)  Duplicative  part  A  benefits  and  duplicative  part  B 
benefits  shall  be  determined  under  this  section  net  of  any 
premiums  payable  by  employees  (or  retired  former  em- 
ployees) attributable  to  the  respective  duplicative  benefits. 

(b)  Employers  Covered.— 

(1)  DupucATiVE  PART  A  BENEFITS.— An  employer  is  described 
in  this  paragraph  if  the  employer  (including  a  public  employer, 
other  than  an  employer  to  which  section  422  applies)  provides, 
as  of  the  date  of  the  enactment  of  this  Act,  duplicative  part  A 
benefits  the  actuarial  value  of  which  is  at  least  50  percent  of  the 
national  average  actuarial  value  (discounted  to  the  value  as  of 
the  date  of  the  enactment  of  this  Act)  of  the  duplicative  part  A 
beneHts. 

(2)  DupucATTVE  PART  B  BENEFITS.— An  employer  is  described 
in  this  paragraph  if  the  employer  (including  a  public  employer, 
other  than  an  employer  to  which  section  422  applies)  provides, 
as  of  the  date  of  the  enactment  of  this  Act,  duplicative  part  B 
benefits  the  actuarial  value  of  which  is  at  least  50  percent  of  the 
national  average  actuarial  value  (discounted  to  the  value  as  of 
the  date  of  the  enactment  of  this  Act)  of  the  duplicative  part  B 
benefits. 

(3)  Election. — For  purposes  of  this  section— 

(A)  In  general. — An  employer  may  elect  to  compute  the 
actuarial  value  of  duplicative  pari  A  benefits  and  duplica- 
tive part  B  benefits  either — 

(i)  on  the  basis  of  average  actuarial  values  published 
by  the  Secretary  under  subparagraph  (BXi),  or 

(ii)  on  the  basis  of  the  actuarial  value  with  respect  to 
that  employer,  computed  using  guidelines  published  by 
the  Secretary  under  subparagraph  (BXii). 
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(B)  Computation  of  actuarial  values.— The  Secretary 
of  Health  and  Human  Services,  before  the  beginning  of 
•each  of  4  years  (beginning  with  1989  for  duplicative  part  A 
benefits  and  beginning  with  1990  for  duplicative  part  B 
benefits)  shall — 

(i)  calculate  and  publish  the  national  average  actuar- 
ial value  of  duplicative  part  A  benefits  and  duplicative 
part  B  benefits  for  1988  and  the  year  involved,  and 

(ii)  guidelines  for  employers  to  use,  under  subpara- 
graph (AXii),  in  computing  the  actuarial  value  of  such 
duplicative  benefits  with  respect  to  each  employer  for 
such  years. 

The  guidelines  published  under  clause  (ii)  shall  include 
instructions  to  assist  employers  in  determining  whether  or 
not  employers  are  described  in  paragraph  (1)  or  (2)  of  this 
subsection. 

(c)  Etfbctivi  Period.— 

(1)  In  general.— 

(A)  DuPUCATiVE  PART  A  BENEFITS.— Subsection  (aXD  shall 
only  be  effective  during  the  period  beginning  on  January  1, 

1989,  and  ending  on  December  31, 1989,  or,  if  later,  the  date 
specified  in  paragraph  (2). 

(B)  DupucATiVE  PART  B  BENEFITS.— Subsection  (aX2)  shall 
only  be  effective  during  the  period  beginning  on  January  1, 

1990,  and  ending  on  December  31, 1990,  or,  if  later,  the  date 
specified  in  paragraph  (2). 

(2)  EbCTENSION  TO  COVER  CURRENT  COLLECTIVE  BARGAINING 

AGREEMENTS.— In  the  case  of  employees  or  retired  former 
employees  who  are  provided  duplicative  part  A  benefits  or 
duplicative  part  B  benetits  under  a  collective  bargaining  agree- 
ment that  is  in  effect  on  the  date  of  enactment  of  this  Act,  the 
date  specified  in  this  paragraph  is  the  date  of  the  expiration  of 
the  agreement  (determined  without  regard  to  any  extension 
thereof  agreed  to  after  the  date  of  the  enactment  of  this  Act). 

(d)  Exclusion  of  Multi-Employer  Plans.— This  section  shall  not 
apply  with  respect  to  duplicative  benefits  provided  under  a  plan— 

(1)  to  which  more  than  one  employer  is  required  to  contribute, 
and 

Contracts.  (2)  which  IB  maintained  pursuant  to  one  or  more  collective 

bargaining  agreements  between  one  or  more  employee  organiza- 
tions and  more  than  one  employer. 

5  use  8902  note.   SEC  422.  RATE  REDUCTION  FOR  MEDICARE  ELIGIBLE  FEDERAL  ANNU- 
ITANTS. 

(a)  In  General.— 

(1)  The  Office  of  Personnel  Management  shall,  in  consultation 
with  carriers  offering  health  benefits  plans  contracted  pursuant 
to  section  8902  of  title  5,  United  States  Code,  reduce  the  rates 
charged  medicare  eligible  individuals  participating  in  such 
health  benefit  plans,  by  the  amount,  prorated  for  each  covered 
medicare  eligible  individual,  of  the  estimated  cost  of  medical 
services  and  supplies  which,  but  for  the  amendments  made  by 
subtitle  A  of  title  I  and  subtitle  A  of  title  11  of  this  Act,  would 
have  been  payable  by  such  plans. 
Effective  dates.  (2)  The  reauced  rates  as  provided  under  paragraph  (1),  shall 

apply  as  of  the  effective  dates  of  the  respective  amendments. 
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(b)  Authorization  op  Availabiijtt  op  Emplotb  Hkalth  Bknk> 
FiTB  Fund  por  Rate  Reduction.— Funds  in  the  Employees  Health 
Benefits  Fund  established  under  section  8909  of  title  5,  United 
States  Code,  are  available  without  fiscal  year  limitation  for  costs 
incurred  by  the  OfHce  of  Personnel  Management  in  mnking  rate 
reductions  provided  under  this  section. 

(c)  DxpiNrnoN.- For  purposes  of  this  section  the  term  "medicare 
eligible  individual"  means  any  annuitant,  survivor  of  an  annuitant, 
or  former  spouse  of  an  annuitant— 

(1)  wno  is — 

(A)  otherwise  eligible  for  benefits  under  chapter  89  of 
title  5,  United  States  Code; 

(B)  eligible  for  benefits  under  part  A  of  title  XVUI  of  the 
Social  Security  Act;  and 

(C)  covered  by  the  insurance  program  established  under 
part  B  of  such  title;  and 

(2)  for  whom  benefits  paid  under  title  XVm  of  the  Social 
Security  Act  are  the  primary  source  of  health  care  benefits. 

SEC  423.  STUDY  AND  REPORTS  BY  THE  OFFICE  OF  PERSONNEL  MANAGE- 
MENT  ON  OFFERING  MEDICARE  SUPPLEBIENTAL  PLANS  TO 
FEDERAL  MEDICARE  EUGIBLE  INDIVIDUALS.  AND  OTHER 
CHANGES. 

(a)  Study  and  Rbport.— 

(1)  No  later  than  April  1,  1989,  the  Director  of  the  Office  of 
Personnel  Management  shall  conduct  a  study  and  submit  a 
report  to  the  Committee  on  Governmental  Affairs  of  the  Senate 
and  the  Committee  on  Post  Office  and  Civil  Service  of  the  House 
of  Representatives  regarding  changes  to  the  health  benefits 
program  established  under  dbapter  89  of  title  5,  United  States 
Code,  that  may  be  required  to  incorporate  plans  designed 
specifically  for  medicare  eligible  individuals  and  to  improve  the 
efficiency  and  effectiveness  of  the  program. 

(2)  Any  medicare  supplemental  plan  recommended  by  the 
Director  of  the  Ofiice  of  Personnel  Management  shall  not  dupli- 
cate benefits  for  which  payment  may  be  made  under  title  XVUI 
of  the  Social  Security  Act,  however  such  recommendation — 

(A)  shall  cover  expenses  which  are  not  payable  under 
such  title  by  reason  of  deductibles  or  coinsurance  amounts; 
and 

(B)  may  ofTer  additional  reimbursement — 

(i)  where  benefits  under  such  title  are  limited  by  fee 
schedule;  and 

(ii)  for  benefits  not  covered  under  such  title  which 
may  be  of  value  to  medicare  eligible  individuals. 

(b)  Fkasibiuty  Study  and  Report.— No  later  than  April  1,  1989, 
the  Director  of  the  Ofiice  of  Personnel  Management  shall  report  to 
the  appropriate  committees  of  the  Congress  whether  it  is  feasible  to 
adopt  such  standeu^  as  issued  by  the  National  Association  of 
Insurance  Commissioners  as  required  by  section  1882  of  the  Social 
Security  Act  (42  U.S.C.  13956s)  for  medicare  supplemental  policies, 
when  providing  medicare  supplemental  plans  as  a  type  of  health 
benefits  plan  available  for  Federal  employees  pursuant  to  chapter 
89  of  title  5,  United  States  Code. 
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Voluntarism.  SEC  424.  BENEFITS  COUNSELING  AND  ASSISTANCE  DEMONSTRATION 
42USC  1395b-2  PROJECT  FOR  CERTAIN  MEDICARE  AND  MEDICAID  BENE- 

FICIARIES. 

(a)  Training  and  Technical  Assistance.— 

Contracts.  (1)  The  Secretary  of  Health  and  Human  Services  (in  this 

section  referred  to  as  the  "Secretary")  shall  establish  a  dem- 
onstration project  through  an  agreement  with  a  private  or 
public  nonprofit  agency  or  organization,  which  demonstrates,  to 
the  satisfaction  of  the  Secretary,  that  its  volunteers  are  ade- 
quately trained  and  competent  to  render  effective  benefits  coun- 
seling and  assistance  to  the  elderly,  for  the  purpose  of  providing 
training  and  t^hnical  assistance  to  prepare  volunteers  to  pro- 
vide to  elderly  individuals  receiving  benefits  under  title  XVIII 
or  XIX  of  the  Social  Security  Act  counseling  with  respect  to 
eligibility  for  such  benefits  and  assistance  in  preparing  such 
documentation  as  may  be  required  to  fully  receive  such  benefits. 

(2)  In  addition  to  any  other  forms  of  technical  assistance 
provided  under  this  subsection,  the  Secretary  is  authorized  to 
provide  to  the  project — 

(A)  material  to  be  used  in  making  elderly  persons  aware 
of  the  availability  of  assistance  under  volunteer  assistance 
programs  under  this  section;  and 

(B)  technical  materials  and  publications  to  be  used  by 
such  volunteers. 

(b)  Powers  of  the  Secretary.— Under  the  demonstration  project 
under  this  section,  the  Secretary  is  authorized- 
CD  to  provide  for  the  training  of  volunteers,  and  assist  in  such 

training,  to  insure  that  volunteers  are  qualified  to  provide 
benefits  and  counseling  a^istance  (as  described  in  paragraph 
(D)  to  the  elderly; 

(2)  to  provide  reimbursement  to  volimteers  through  the 
agency  or  organization  for  transportation,  meals,  and  other 
expenses  incurred  by  them  in  training  or  providing  benefits 
counseling  and  assistance  under  this  section,  and  such  other 
support  and  assistance  as  the  Secretary  determines  to  be  appro- 
priate in  carrying  out  the  provisions  of  this  section;  and 

(3)  to  provide  for  the  use  of  services,  personnel,  and  facilities 
of  Federal  executive  agencies  and  of  State  and  local  public 
agencies  with  their  consent,  with  or  without  reimbursement 
therefor. 

(c)  Employment  of  Volunteers.— 

(1)  Service  as  a  volunteer  in  the  demonstration  project  carried 
out  under  this  section  shall  not  be  considered  service  as  an 
employee  of  the  United  States.  Volunteers  under  the  project 
shsdl  not  be  considered  Federal  employees  and  shall  not  be 
subject  to  the  provisions  of  law  relating  to  Federal  employment, 
except  that  the  provisions  of  section  1905  of  title  18,  United 
States  Code,  shall  apply  to  volunteers  as  if  they  were  employees 
ofthe  United  States. 

Taxes.  (2)  Amounts  received  by  volunteers  serving  in  any  program 

carried  out  under  this  section  as  reimbursement  for  expenses 
are  exempt  from  taxation  under  chapters  1  and  21  of  the 
Internal  Revenue  Code  of  1986. 

(d)  Definition.— For  purposes  of  this  section,  the  term  "elderly 
individual"  means  an  individual  who  has  attained  the  age  of  60 
years. 


note. 


PUBLIC  LAW  100-360-.JULY  1,  1988  102  STAT.  813 

(e)  Authorization  op  Appropriations.— There  are  authorized  to 
be  appropriated,  in  appropriate  parts  from  the  Federal  Hospital 
Insurance  Trust  Fund  and  tirom  the  Federal  Supplemental^  Medical 
Insurance  Trust  Fund,  for  fiscal  years  1989,  1990,  and  1991  such 
sums  as  may  be  necessary  to  carry  out  the  provisions  of  this  section. 

SEC  425.  CASE  MANAGEMENT  DEMONSTRATION  PROJECTS.  Contracts 

(a)  In  General.— Within  12  months  after  the  date  of  the  enact-  ^^^^^^ 
ment  of  this  Act,  the  Secretary  of  Health  and  Human  Services  (in 
this  section  referred  to  as  the  "Secretary")  shall  establish  4  dem- 
onstration projects  under  which  an  appropriate  entity  agrees  to 
provide  case  inana|fement  services  to  medicare  beneficiaries  with 
selected  catastrophic  illnesses,  particularly  those  with  high  costs  of 
health  care  services.  At  least  one  such  demonstration  project  shall 
be  conducted  through  an  agreement  with  a  utilization  and  quality 
control  peer  review  organization  with  a  contract  with  the  Secretary 
under  part  B  of  title  XI  of  the  Social  Security  Act. 

(b)  Purpose  of  Projects.— It  is  the  purpose  of  the  demonstration 
projects  established  under  this  section  to  provide  the  Secretary  and 
the  Congress  with  the  information  necessary — 

(1)  to  evaluate  the  appropriateness  of  providing  case  manage- 
ment services  under  the  medicare  program  for  medicare  bene- 
ficiaries with  high  costs  of  medical  care,  and 

(2)  to  determine  the  most  effective  approach  to  implementing 
a  case  management  system  under  the  program  for  such  bene- 
ficiaries. 

(c)  Agreement.— The  agreement  entered  into  under  subsection  (a) 
shall  specify— 

(1)  the  high  cost  cases  with  respect  to  which  case  management 
services  will  be  provided  under  the  project, 

(2)  the  payments  to  be  made  to  the  entity  conducting  the 
project  for  carrying  out  the  project,  and 

(3)  such  other  terms  and  conditions  as  the  Secretary  and  the 
entity  conducting  the  project  may  a^ree  to. 

(d)  Waivers.— The  Secretary  shall  waive — 

(1)  such  provisions  of  part  B  of  title  XI  of  the  Social  Security 
Act,  and 

(2)  such  provisions  of  title  XVm  of  such  Act  as  relate  to 
limitations  or  restrictions  on  benefits  under  such  title, 

as  the  Secretary  determines  to  be  appropriate  for  the  conduct  of 
demonstration  projects  under  this  section. 

(e)  Duration.— 

(1)  Except  as  provided  in  paragraph  (2),  a  demonstration 
project  under  this  section  shall  be  conducted  for  a  2-3rear  period. 

(2)  The  Secretary  may  terminate  a  demonstration  project 
before  the  end  of  the  2-year  period  specified  in  paragraph  (1)  if 
the  Secretanr  determines  that  the  entity  conducting  the  project 
is  not  in  suostantial  compliance  with  the  terms  of  the  agree- 
ment entered  into  under  subsection  (a). 

(f)  Information  and  Reports.— 

(1)  An  entity  with  an  agreement  under  subsection  (a)  shall 
furnish  the  Secretary  with  such  information  as  the  Secretary 
determines  to  be  necessary  to  evaluate  the  results  of  that 
project 

(2XA)  The  Secretary  shall  submit  to  the  Congress  an  interim 
report  on  the  projects  conducted  under  this  section  based  upon 
information  that  is  derived  from  the  first  year  of  project  opex^ 
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ations  and  shall  set  forth  any  interim  findings,  recommenda- 
tions, and  conclusions  that  the  Secretary  determines  to  be 
appropriate. 

(B)  The  Secretary  shall  submit  to  the  Congress  a  final  report 
on  the  demonstration  projects  conducted  under  this  section 
based  upon  data  derived  from  the  projects  and  shall  update  the 
findings,  recommendations,  and  conclusions  set  forth  in  the 
interim  report  submitted  under  paragraph  (1). 
(g)  Authorization  To  Usb  Certain  Funds.— The  Secretary  shall 
provide  for  the  transfer,  from  the  Federal  Hospital  Insurance  Trust 
Fund  and  the  Federal  Supplementary  Insurance  Trust  Fund  in  such 
proportions  as  the  Secretary  determines  to  be  appropriate,  of  not  to 
exceed  $2,000,000  in  each  of  2  fiscal  years  for  administrative  costs  in 
carrying  out  the  demonstration  projects  under  this  section.  Such 
amounts  shall  be  transferred  without  regard  to  amounts  appro- 
priated in  advance  in  appropriation  Acts. 

SEC.  426.  EXTENSIONS  OF  EXPIRING  PROVISIONS. 

(a)  Hospice  Waiver  op  Liability  Provision.— -Section  9305(fX2)  of 
42  use  I395y  the  Omnibus  Budget  Reconciliation  Act  of  1986  is  amended  by 
note.               striking  "November  1,  1988"  and  inserting  "November  1,  1990  . 

(b)  skilled  Nursing  Facility  Waiver  op  Liability  Presump- 
tion.—The  second  sentence  of  section  9126(c)  of  the  Consolidated 

42  use  I395y      Omnibus  Budget  Reconciliation  Act  of  1985  is  amended— 
note.  (1)  by  striking  "30-month",  and 

(2>  by  inserting  before  the  period  at  the  end  the  following: 
"and  ending  on  October  31, 1990". 

(c)  Home  Health  Services  Waiver  op  Liability  Presumption.— 
42  use  I395pp  Section  9305(gX3)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986 
note.               is  amended  by  striking  "October  1,  1989"  and  inserting  "November 

1, 1990". 

(d)  Home  Health  Waiver  op  Liability  Presumtoon.— The 
second  sentence  of  section  9205  of  the  Consolidated  Omnibus  Budget 

42  use  I395y  Reconciliation  Act  of  1985  is  amended  by  striking  all  that  follows 
note.  "until"  and  inserting  "November  1, 1990.*\ 

(e)  Prohibition  on  New  Cost^aving  Regulations. — Section 
42usei395ww  4039(d)  of  the  Omnibus  Budget  Reconciliation  Act  of  1987  is 
note.               amended — 

(1)  by  striking  "October  15,  1988"  and  inserting  "October  15, 
1989",  and 

(2)  by  inserting  "or  in  fiscal  year  1990"  after  "in  fiscal  year 
1989". 

42  use  1395h       SEC  427.  ADVISORY  CX)MMnTEE  ON  BIEDICARE  HOME  HEALTH  CLAIMS. 

(a)  Establishment.— The  Administrator  of  the  Health  Care 
Financing  Administration  (in  this  section  referred  to  as  the 
"Administrator")  shall,  within  90  days  after  the  date  of  the  enact- 
ment of  this  Act,  establish  an  advisorv  committee  to  be  known  as 
the  Advisory  Committee  on  Medicare  Home  Health  Claims  (in  this 
section  referred  to  as  the  "Advisory  Committee"). 

(b)  Membership. — ^The  Advisory  Committee  shall  be  composed  of 
11  members  appointed  by  the  Administrator  for  the  life  of  the 
Committee.  Of  the  members  appointed— 

(1)  at  least  5  shall  be  representatives  of  home  health  or 
visiting  nurse  agencies,  and 

(2)  the  remaining  members  shall  be  representative  of  fiscal 
intermediaries,  physician  groups,  and  senior  citizen  groups,  but 


note. 
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no  more  than  8  of  such  membera  may  be  representative  of  fiscal 
intermediaries. 

Members  shall  be  appointed  so  as  to  be  representative  of  all  geo- 
graphic areas  of  the  United  States. 

(c)  Duties.— The  Advisory  Committee  shall  studv  the  reasons  for 
the  increase  in  the  denial  of  claims  for  home  health  services  during 
1986  and  1987,  the  ramifications  of  such  increase,  and  the  need  to 
reform  the  process  involved  in  such  denials. 

'  (d)  Report.— The  Advisory  Conmiittee  shall  report  to  the  Adminis- 
trator, the  Committees  on  Ways  and  Means  and  Energy  and  Com- 
merce of  the  House  of  Representatives,  and  the  Committee  on 
Finance  of  the  Senate,  not  later  than  one  year  after  the  date  of  the 
enactment  of  this  Act,  on  its  study  under  subsection  (c),  the  findings 
of  its  study,  and  its  recommendations  for  changes  in  the  regulations 
under  title  XVm  of  the  Social  Security  Act  as  they  relate  to  denial 
of  claims  for  home  health  services. 

(e)  Miscellaneous  Provisions.— 

(1)  The  Advisory  Committee  shall  elect  one  of  its  members  to 
serve  as  Chairman. 

(2XA)  A  migority  of  the  members  of  the  Advisory  Committee 
shall  constitute  a  quorum  for  the  transaction  of  business. 

(B)  The  Advisory  Committee  shall  meet  at  the  call  of  the 
Chairman,  or  at  the  call  of  a  minority  of  its  members. 

(3)  Members  of  the  Advisory  Committee  shall  serve  without 
compensation,  but  shall  be  entitled  to  reimbusement  for  travel, 
subsistence,  and  other  necessary  expenses  incurred  in  the 
performance  of  their  duties  as  members  of  the  Committee. 

(4)  The  Advisory  Committee  may  appoint  and  fix  the  com- 
pensation of  such  personnel  as  it  deems  advisable,  in  accordance 
with  the  provisions  of  title  5,  United  States  Code,  governing 
appointments  to  the  competitive  service,  and  the  provisions  of 
chapter  51  and  subchapter  m  of  chapter  53  of  such  title, 
relating  to  classification  and  General  Schedule  pay  rates. 

(5)  In  carrying  out  its  duties,  the  Advisory  Committee  is 
authorized  to  hold  such  hearings,  sit  and  act  at  such  times  and 
places,  and  take  such  testimony,  with  respect  to  matters  for 
which  is  has  a  responsibility  under  this  section,  as  the  Commit- 
tee may  deem  advisable. 

(6)  The  Advisory  Committee  may  secure  directly  firom  any 
department  or  agency  of  the  United  States  such  data  and 
information  as  may  be  necessary  to  carry  out  its  responsibil- 
ities. Upon  request  of  the  Conunittee,  any  such  departoient  or 
agency  shall  furnish  any  such  data  or  information. 

(7)  The  General  Services  Administration  shall  provide  to  the 
Commission,  on  a  reimbursable  basis,  such  administrative  sup- 
port services  as  the  Advisory  Committee  may  request. 

(f)  Authorization  of  Appropriations.— There  are  authorized  to 
be  appropriated  such  sums  as  may  be  necessary  to  carry  out  this 
section. 

SEC.  428.  PROHIBITION  OF  MISUSE  OF  SYMBOLS.  EMBLEMS.  OR  NAMES  IN 
REFERENCE  TO  SOCIAL  SECURITY  OR  MEDICARE. 

(a)  In  General.— Part  A  of  title  XI  is  amended  by  adding  at  the 
end  the  following  new  section: 
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"pROHmmON  OP  MISUSE  OP  SYMBOLS,  EMBLE1«8,  OR  NAMES  IN 
REPERENCE  TO  SOCIAL  SECURITY  OR  MEDICARE 

Law  "Sec.  1140.  (a)  No  person  may  use,  in  connection  with  any  item 

enforcement  and  constituting  an  advertisement,  solicitation,  circular,  book,  pamphlet, 
42  use  ®'  other  commimication,  or  a  play,  motion  picture,  broadcast,  tele- 

I320b-10  other  production,  alone  or  with  other  words,  letters,  sym- 

bols, or  emblems — 

"(1)  the  words  'Social  Security*,  'Social  Security  Account*, 
'Social  Security  System*,  'Social  Security  Administration^ 
'Medicare',  'Health  Care  Financing  Administration',  the  letters 
'SSA*  or  *HCFA',  or  any  other  combination  or  variation  of  such 
words  or  letters,  or 

"(2)  a  symbol  or  emblem  of  the  Social  Security  Administration 
(including  the  design  of,  or  a  reasonable  facsimile  of  the  design 
of,  the  social  security  card  issued  pursuant  to  section 
205(cX2XE),  the  check  used  for  payment  of  benefits  under  title 
n,  or  envelopes  or  other  stationery  used  by  the  Social  Security 
Administration)  or  of  the  Health  Care  Financing  Administra- 
tion, or  any  other  combination  or  variation  of  such  symbols  or 
emblems, 

in  a  manner  which  such  person  knows  or  should  know  would  convey 
the  false  impression  that  such  item  is  approved,  endorsed,  or  au- 
thorized by  the  Social  Security  Administration,  the  Health  Care 
Financing  Administration,  or  the  Department  of  Health  and 
Human  Services  or  that  such  person  has  some  connection  with,  or 
authorization  from,  the  Social  Security  Administration,  the  Health 
Care  Financing  Administration,  or  the  Department  of  Health  and 
Human  Services. 

"Ot>Xl)  Subject  to  paragraph  (2),  the  Secretary  may,  pursuant  to 
regulations,  impose  a  civu  money  penalty  not  to  exceed— 

"(A)  except  as  provided  in  subparagraph  (B),  $5,000,  or 
"(6)  in  the  case  of  a  violation  consisting  of  a  broadcast  or 
telecast,  $25,000, 

against  any  person  for  each  violation  by  such  person  of  subsection 
(a). 

"(2)  The  total  amount  of  penalties  which  may  be  imposed  under 
paragraph  (1)  with  respect  to  multiple  violations  in  any  one  year 
period  consisting  of  substantially  identical  communications  or 
productions  shall  not  exceed  $100,000. 

"(cXl)  Subsections  (c),  (d),  (e),  (g),  (j),  and  (k)  of  section  1128A  shall 
apply  with  respect  to  violations  under  subsection  (a)  and  penalties 
imposed  under  subsection  (b)  in  the  same  manner  and  to  the  same 
extent  as  such  subsections  apply  with  respect  to  claims  in  violation 
of  section  1128A  and  penalties  imposed  under  section  1128A(a). 
Claims.  "(2)  Penalties  imposed  against  a  person  under  subsection  (b)  may 

be  compromised  by  the  Secretary  and  may  be  recovered  in  a  civil 
action  in  the  name  of  the  United  States  brought  in  the  district  court 
of  the  United  States  for  the  district  in  which  the  violation  occurred 
or  where  the  person  resides,  has  its  principal  office,  or  may  be  found, 
as  determined  by  the  Secretary.  Amounts  recovered  under  this 
section  shall  be  paid  to  the  Secretary  and  shall  be  deposited  as 
miscellaneous  receipts  of  the  Treasury  of  the  United  States.  The 
amount  of  such  penalty  when  finally  determined,  or  the  amount 
agreed  upon  in  compromise,  may  be  deducted  from  any  sum  then  or 
later  owing  by  the  United  States  to  the  person  against  whom  the 
penalty  has  been  imposed.". 
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(b)  Authorizing  Civil  Money  Penalties  for  Certain  Violations 
Relating  to  Medical  Supplemental  PouciES.--Section  1882(d)  (42 
U.S.C.  1395s8(d))  is  amended— 

(1)  by  striking  "shall  be  guilty"  and  all  that  follows  through 
"or  both"  in  each  of  paragraphs  (1),  (2),  (3XA),  and  (4XA).  and 
inserting  in  each  case  the  following:  "shall  be  fined  under  title 
18,  United  States  Code,  or  imprisoned  not  more  than  5  yeaTS,  or 
both,  and,  in  addition  to  or  in  lieu  of  such  a  criminal  penalty,  is 
subject  to  a  civil  money  penalty  of  not  to  exceed  $5,0(K)  for  each 
such  prohibited  act",  and 

(2)  by  adding  at  the  end  the  following  new  paragraph: 

"(5)  The  provisions  of  section  1128A  (other  than  subsections  (a) 
and  (b))  shall  apply  to  civil  money  penalties  under  paragraphs  (1), 
(2),  (3XA),  and  (4XA)  in  the  same  manner  as  such  provisions  apply  to 
penalties  and  proceedings  under  section  1128A(a).  . 

(c)  Effectivb  Date.— The  amendments  made  by  this  section  shall-  42  use  i320b-io 
take  effect  on  the  date  of  the  enactment  of  this  Act  and  shall  apply 

only  with  respect  to  violations  occurring  on  or  after  such  date. 

SEC  429.  DEMONSTRATION  PROJECTS  WITH  RESPECT  TO  CHRONIC  VEN-    42  USC  1395b-l 
TILATOR-DEPENDENT  UNITS  IN  HOSPITALS.  note 

(a)  In  General.— The  Secretary  of  Health  and  Human  Services 
shall  provide  for  up  to  5  demonstration  projects,  for  up  to  3  years 
each,  to  review  the  appropriateness  of  classifying  chronic  ventilator- 
dependent  units  in  hospitals  as  rehabilitation  units.  Such  projects 
shall  be  conducted  in  consultation  with  the  Prospective  Payment 
Assessment  C^ommission. 

(b)  Waiver  Authority.— In  conducting  demonstration  projects 
under  this  section  for  units,  the  Secretary  may  treat  such  a  unit  as  a 
rehabilitation  unit  described  in  section  1886(dXlXB)  of  the  Social 
Security  Act  for  purposes  of  such  section. 

Approved  July  1,  1988. 
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Mr.  RosTENKOWSKi,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 

REPORT 

together  with 
ADDITIONAL  AND  DISSENTING  VIEWS 

[To  accompany  H.R.  2470  which  on  May  19,  1987,  was  referred  jointly  to  the 
Committee  on  Energy  and  Commerce,  and  the  Committee  on  Ways  and  Means] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the 
bill  (H.R.  2470)  to  amend  title  XVIII  of  the  Social  Security  Act  to 
provide  protection  against  catastrophic  medical  expenses  under  the 
medicare  progrsmi,  and  for  other  purposes,  having  considered  the 
same,  report  favorably  thereon  without  cmiendment  and  recom- 
mend that  the  bill  do  pass. 
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I.  Introduction 

PURPOSE 

The  Committee  bill,  H.R.  2470,  the  Medicare  Catastrophic  Protec- 
tion Act  of  1987,  would  provide  acute  care  catastrophic  protection 
for  hospital  and  physician  services  and  improve  coverage  under  the 
Medicare  program  in  several  ways.  This  bill  would  protect  Medi- 
care beneficiaries  from  catastrophic  hospital  expenses  by  limiting 
beneficiary  liability  to  one  hospital  deductible  in  a  calendar  year.  It 
would  limit  beneficiary  expenses  for  stays  in  a  skilled  nursing  facil- 
ity to  seven  days  of  coinsurance  in  a  calendar  year.  Hospice  reim- 
bursement would  be  extended  beyond  the  current  210  day  limit  to 
assure  that  terminally  ill  Medicare  beneficiaries  would  have  access 
to  the  hospice  benefit. 

The  bill  would  also  limit  Medicare  beneficiary  liability  for  cov- 
ered Part  B  services.  This  limit  would  be  approximately  $1,043  in 
1988  and  increase  in  subsequent  years  by  the  same  percentage  in- 
crease as  provided  for  Social  Security  benefits.  The  bill  would  also 
improve  the  Medicare  benefit  with  regard  to  home  health  and  out- 
patient mental  health  services.  Another  provision  of  the  bill  would 
require  states  to  pay  the  Medicare  premium,  deductible  and  coin- 
surance amounts  for  all  elderly  and  disabled  with  incomes  up  to 
the  Federal  Census  Bureau  poverty  threshold.  Changes  concerning 
the  Federal  standards  and  requirements  for  Medicare  Supplemen- 
tal Insurance  (medigap)  policies  are  also  included  in  the  bill  in 
order  to  protect  Medicare  beneficiaries  who  purchase  these  policies. 

Lastly,  the  bill  provides  for  financing  of  these  benefits  in  a 
budget  neutral  manner.  Medicare  beneficiaries  who  file  a  Federal 
income  tax  return  would  pay  a  supplemental  premium  based  on 
their  adjusted  gross  income  beginning  in  1988.  Further,  in  1990  and 
1991  a  small  additional  premium  amount  would  be  added  to  Medi- 
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care  beneficiaries*  current  Part  B  premium.  Medicare  beneficiaries 
in  American  Ck)mmonwealths  and  Territories  would  also  pay  an  ad- 
ditional premium  beyond  the  current  law  Medicare  Part  B  premi- 
um, as  would  individuals  who  are  not  eligible  for  Part  A  of  Medi- 
care but  purchase  Part  B  of  Medicare. 

SHORT  SUMMARY 

Provisions  relating  to  part  A 

L  Inpatient  hospital  services 

a.  Inpatient  hospital  deductible.— -The  inpatient  hospital  deducti- 
ble would  apply  only  to  a  beneficiary's  first  period  of  continuous 
hospitalization  beginning  in  a  period  of  continuous  hospitalization 
beginning  in  a  calendar  year.  The  deductible  would  be  indexed  to 
the  Social  Security  cost-of-living  adjustment  (COLA)  each  year. 
This  deductible  is  estimated  to  be  approximately  $541  in  1988. 

6.  Elimination  of  day  limitation  on  inpatient  hospital  services. — 
The  Medicare  limits  on  payment  for  days  of  inpatient  hospital  care 
(90  days  of  inpatient  hospital  care  plus  a  lifetime  reserve  of  60 
days)  would  be  eliminated  so  that  Medicare  would  pay  for  an  un- 
limited number  of  hospital  days  for  covered  services.  The  190-day 
lifetime  limit  on  inpatient  psychiatric  hospital  services  would  be 
retained. 

c.  Elimination  of  coinsurance  amounts  for  inpatient  hospital  serv- 
ices.— The  current  hospital  inpatient  coinsurance  amounts  for  days 
61  through  90  and  coinsurance  for  the  60  lifetime  reserve  days 
would  be  eliminated. 

d.  Elimination  of  spell  of  illness.— The  "spell  of  illness"  method- 
ology would  be  eliminated  for  determining:  the  number  of  hospital 
days  Medicare  would  cover,  the  skilled  nursing  facility  coinsursince 
and  the  Part  A  blood  deductible. 

e.  Adjustments  in  payments  for  inpatient  hospital  services. — 
When  adjusting  the  Medicare  hospital  pa3mient  system,  the  Secre- 
tary of  Health  and  Human  Services  (HHS)  would  be  required  to 
take  into  account  the  reductions  in  beneficiary  pa3anents  to  hospi- 
tals because  of  the  elimination  of  the  day  limitation.  The  Secre- 
tary, when  appropriate,  would  adjust  the  payment  rates  under  the 
prospective  payment  system  (PPS),  the  outlier  cutoff  points,  the 
weighting  factors,  and  the  target  amounts  for  paying  non-PPS 
hosptials. 

//.  Extended  care  services  (skilled  nursing  facility) 

a.  Coinsurance  on  first  seven  days. — Beneficiaries  would  be  re- 
quired to  pay  coinsurance  amounts  for  the  first  seven  days  of  such 
services. 

b.  Coinsurance  equal  to  20  percent— The  coinsurance  amount  per 
day  would  be  equal  to  20  percent  of  the  national  average  per  diem 
Medicare  reasonable  cost  for  skilled  nursing  facility  (SNF)  services 
in  the  succeeding  year.  The  coinsurance  amount  is  estimated  to  be 
approximately  $24  per  day  in  1988. 

c.  Cover  150  days  of  care. — The  Medicare  program  would  cover 
150  days,  instead  of  the  current  100  days,  of  skilled  nursing  care 
services  in  a  calendar  year. 
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d.  Prior  hospitalization  requirement. — The  three-day  prior  hospi- 
talization requirement  for  skilled  nursing  facility  benefits  would  be 
eliminated  effective  for  skilled  nursing  facility  stays  beginning  on 
or  after  January  1,  1989. 

///.  Hospice  care 

a.  Extending  day  limit  on  hospice  care. — The  Medicare  program 
would  extend  the  hospice  benefit,  and  reimburse  a  hospice,  beyond 
the  current  210-day  benefit  period  if  the  beneficiary's  physician  or 
hospice  director  recertified  that  the  beneficiary  was  still  terminally 
iU. 

IV.  Blood  deductible 

a.  Change  blood  deductible  requirement— Medicare  beneficiary 
would  be  responsible  for  payment  of  a  deductible  equal  to  the  ex- 
penses incurred  for  the  first  three  pints  of  whole  blood  (or  equiva- 
lent quantities  of  packed  red  blood  cells)  furnished  each  calendar 
year.  The  blood  d^uctible  could  be  met  by  replacing  the  blood,  in 
accordance  with  regulations. 

V.  Transfer  of  home  health  benefits  to  part  B 

a.  Transfer  of  home  health  benefits  to  Part  B. — Beginning  on  Jan- 
uary 1,  1989,  home  health  care  benefits  would  be  a  covered  benefit 
under  Part  B  only,  except  for  individuals  eligible  for  Part  A  but 
not  enrolled  in  Part  B.  There  would  be  no  change  in  coverage  or 
reimbursement  policies  for  these  home  health  benefits. 

VL  Financing 

a.  Supplemental  premium. — A  supplemental  premium  would  be 
calculated  from  a  Medicare  Part  A  eligible  individual's  adjusted 
gross  income  for  tax  purposes.  This  supplemental  premium  would 
depend  on  income,  and  would  be  determined  from  a  table  in  the 
tax  form  instructions.  However,  adjusted  gross  income  would  not 
be  increased.  The  supplemental  premium  would  be  adjusted  to  re- 
flect the  increase  in  the  cost  of  Medicare  benefits.  The  supplemen- 
tal premium  would  be  mandated  and  not  treated  as  a  deductible 
medical  expense.  The  maximum  supplemental  premium  an  individ- 
ual would  pay  in  1988  would  be  approximately  $580  and  in  1992, 
approximately  $930. 

Individuals  not  required  to  pay  the  supplemental  premium  would 
include:  (1)  any  individual  who  is  entitled  to  benefits  under  Part  A 
of  Medicare  solely  by  reason  of  the  payment  of  a  premium  for  Part 
A,  (2)  any  individual  who  is  required  to  pay  an  additional  Part  B 
premium  by  virtue  of  being  a  resident  of  an  American  Common- 
wealth or  Territory,  (3)  any  individual  who  is  required  to  pay  an 
additional  Part  B  premium  because  the  individual  is  entitled  only 
to  Part  B  benefits,  and  (4)  any  qualified  nonresident. 

VI.  Effective  date 

a.  Effective  date. — The  above  Part  A  benefits  would  be  effective 
for  services  provided  on  or  after  January  1,  1988.  Tax  changes 
would  apply  to  taxable  years  ending  after  December  31,  1987. 
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Provisions  relating  to  part  B 

I.  Limitation  on  Medicare  out-of-pocket  expenses  under  part  B 

a.  Limit  out-of-pocket  expenses.— P^iter  a  Medicare  beneficiary 
had  incurred  out-of-pocket  Part  B  covered  expenses  in  a  calendar 
year  which  exceeded  the  Part  B  catastrophic  limit,  (a)  Medicare 
would  be  required  to  pay  100  percent  of  reasonable  charges  (or  in 
some  cases,  the  reasonable  costs)  for  any  additional  Part  B  covered 
services  in  the  year,  and  (b)  no  further  deductibles  would  be  re- 
quired. 

Out-of-pocket  Part  B  expenses  would  be  defined  to  include  the 
Part  B  $75  deductible,  the  Part  B  blood  deductible,  $250  of  reim- 
burseable  mental  health  services  and  the  20-percent  coinsurance 
required  to  be  paid  by  beneficiaries  for  Part  B  benefits. 

The  Part  B  catastrophic  limit  would  be  $1,043  in  1989  and  in- 
creased by  the  Social  Security  COLA  in  succeeding  years. 

For  prepaid  health  care  organizations  paid  on  the  basis  of  aggre- 
gate reasonable  cost,  the  Secretary  would  be  required  to  provide  for 
an  appropriate  adjustment  to  their  pajnnient  amounts  to  reflect  the 
increase  in  protection  as  if  payment  were  made  on  an  individual- 
by-individual  basis. 

b.  Institutional  provider  limitation. — Institutional  providers  with 
agreements  with  the  Medicare  program  would  be  prohibited  from 
charging  Medicare  beneficiaries  for  services  for  which  catastrophic 
benefit  pajnnents  are  made  to  the  provider. 

//.  Home  health  services 

a.  Home  health.— The  * 'intermittent"  skilled  nursing  care  defini- 
tion for  home  health  services  would  be  expanded  so  that  "daily" 
would  be  defined  as  up  seven  days  a  week  for  up  to  35  days  in  any 
given  period,  instead  of  five  days  a  week  for  up  to  two  or  three 
weeks.  A  subsequent  extension  could  be  provided  based  on  a  physi- 
cian's certification  of  exceptional  circumstances  requiring  the  con- 
tinuation of  services  beyond  the  35  days. 

///.  Outpatient  mental  health  services 

a.  Outpatient  mental  health. — The  present  law  maximum  Medi- 
care reimbursement  for  mental  health  outpatient  services  would  be 
raised  from  the  current  limit  of  $250  ot  $1,000  per  calendar  year. 
The  coinsurance  requirement  would  remain  the  same. 

IV.  Mailing  notice  requirement  and  physician  directories 

a.  Mailing  notice  requirement  and  physician  directories. — The 
Secretary  would  be  required  to  prepare  an  annual  notice  to  be  sent 
to  all  Medicare  beneficiaries  that  would  provide  a  simple,  clear  ex- 
planation of  Medicare  benefits.  This  notice  would  also  include  an 
explanation  of  the  limits  of  the  Medicare  and  Medicaid  programs 
with  regard  to  long  term  care  benefits.  In  addition,  a  directory  of 
participating  physicians  would  be  sent  to  each  beneficiary  each 
year  starting  in  January,  1988. 
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V.  Providing  additional  medical  assistance  for  indigent  Med- 
icare beneficiaries 

a.  Providing  Additional  Assistance  for  Indigent  Medicare  Benefi- 
ciaries.— The  Federal  Supplementfd  Security  Income  program  (SSI) 
would  be  amended  to  establish  a  separate  category  of  elderly  and 
disabled  for  whom  state  Medicaid  programs,  including  states  oper- 
ating under  section  1115(a)  waivers,  would  be  required  to  pay  the 
Medicare  premium,  deductibles  and  coinsurance  amounts. 

All  elderly  and  disabled  individuals  with  incomes  up  to  the  Fed- 
eral Census  Bureau  poverty  threshold  level  would  be  entitled  to 
participate  in  this  program.  The  current  Federal  matching  require- 
ments would  apply  to  this  provision.  The  States  would  be  required 
to  begin  pajdng  monthly  premiums  for  months  beginning  with 
July,  1988,  and  for  items  and  services  provided  on  and  after  July  1, 
1988. 

VI  Part  B  premium  adjustment 

a.  Part  B  premium  adjustment. — The  Part  B  premium  would  be 
ajdusted  so  that  $1,00  per  month  would  be  added  to  the  current  law 
Part  B  monthly  premium  in  1990;  and  a  net  amount  equal  to  ai> 
proximately  $1.50  per  month  would  be  added  in  1991  and  1992. 
Thereafter,  the  Part  B  premium  would  be  increased  by  the  same 
percentage  increase  as  the  increase  in  the  cost-of-living  adjustment 
for  Social  Security  benefits 

b.  Part  B  premium  for  residents  of  U.S.  Commonwealths  and  Ter- 
ritories.— Medicare  beneficiaries  residing  in  the  American  Territo- 
ries and  Commonwealths  would  be  required  to  pay  an  additional 
Part  B  premium  approximately  equal  to  the  average  per  capita 
value  of  the  new  catastrophic  benefits  contained  in  this  bill. 

This  amount  would  be  divided  by  twelve,  and  one-twelfth  would 
be  added  to  the  current  law  monthly  Part  B  premium  beneficiaries 
now  pay.  In  subsequent  years  the  monthly  premium  would  be  in- 
creased by  the  same  percentage  increase  as  the  increase  in  the 
cost-of-living  adjustment  for  Social  Security  benefits. 

c.  Part  B  premium  for  individuals  enrolled  under  part  B  but  not 
entitled  to  benefits  under  part  A. — Medicare  beneficiaries  who  are 
not  entitled  to  Part  A  benefits  but  who  voluntarily  enroll  in  Part  B 
would  be  required  to  pay  an  additional  Part  B  premium  equal  to 
the  average  per  capital  value  of  the  new  catastrophic  benefits  con- 
tained in  this  bill. 

This  amount  would  be  divided  by  twelve,  and  one-twelfth  would 
be  added  to  the  current  law  monthly  Part  B  premium  beneficiaries 
now  pay.  In  subsequent  years  the  monthly  premium  would  be  in- 
creased by  the  same  percentage  increase  as  the  increase  in  the 
cost-of-living  adjustment  for  Social  Security  benefits. 

VII.  Medicare  supplemental  health  insurance  policies 

a.  Establishment  of  new  medigap  standards. — The  Secretary, 
taking  into  consideration  any  recommendations  developed  by  the 
National  Association  of  Insurance  Commissioners  and  the  Medicare 
catastrophic  legislation  passed  by  the  Congress,  would  be  required 
to  report  to  Congress,  within  1500  days  after  enactment  of  the  leg- 
islation, his  recommendations  for  changes  that  would  be  made  in 
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the  Federal  requirements  for  certification  of  Medicare  supplemen- 
tal policies. 

b.  Required  mailing  of  notice. — Companies  that  issue- Medicare 
supplemental  policies  that  are  in  effect  on  January  lr  l988,  would 
be  required  by  January  31,  1988,  on  a  one-time  basis,  to  send  a 
letter  to  their  policyholders  who  are  entitled  to  Medicare,  explain- 
ing the  improved  benefits  contained  in  the  catastrophic  legislation 
passed  by  the  Congress  and  how  these  improvements  will  affect  the 
benefits  contained  in  the  medigap  policies  and  the  cost  of  these  pre- 
miums. 

c.  Required  submission  of  advertising. — Companies  that  issue 
Medicare  supplemental  policies  would  be  required  to  submit  their 
advertising  tiles  to  each  State  Insurance  Conunission,  in  which 
they  do  business,  for  review  as  to  whether  their  marketing  prac- 
tices comply  with  State  law  with  respect  to  advertising  used  on  or 
after  Januaiy  1, 1988. 

d.  Transition  for  current  policies. — Federal  penalties  for  noncom- 
pliance with  the  substantiad  duplication  of  health  benefits  require- 
ment contained  in  section  1882(dX3XA)  would  be  suspended  for  two 
years,  beginning  January  1,  1988,  and  ending  December  31,  1989, 
for  existing  Medicare  supplemental  policies,  but  new  policies  would 
still  be  subject  to  the  penalties  and  fines  of  not  more  than  $25,000 
or  imprisonment  for  not  more  than  five  years,  or  both,  after  Medi- 
care catastrophic  legislation  is  enacted. 

VIII.  Extension  of  social  HMO  demonstration  project 

a.  Social  HMO  waiver. — The  current  Health  Care  Financing  Ad- 
ministration waiver  would  be  extended  through  September,  1992, 
for  the  four  Special  Health  Maintenance  Organization  demonstra- 
tion projects. 

IX.  Study  on  comprehensive  medical  coverage  under  the  Med- 
icare Program 

a.  Comprehensive  Medicare  coverage  study. — The  Greneral  Ac- 
counting Office  would  be  required  to  conduct  a  study  to  assess  the 
need  for,  and  costs  of,  including  comprehensive  medical  coverage 
under  the  Medicare  program,  such  as  extended-care  services,  rou- 
tine dental  and  eye  examinations,  and  long-term  care  services. 

X.  Research  on  long-term  care  for  Medicare  beneficiaries 

a.  Long-term  care  research. — Five  million  dollars  would  be  au- 
thorized for  each  of  the  next  five  years  for  the  Secretary  of  the  De- 
partment of  Health  and  Human  Services  to  support  research  on 
long-term  care.  The  research  would  focus  on  issues  of  delivering 
and  financing  of  long-term  care  services. 

XI.  Effective  date 

a.  Effective  date.— The  effective  dates  for  Part  B  benefits  would 
be  for  services  furnished  on  or  after  January  1,  1989.  The  addition- 
al premium  for  individuals  who  voluntarily  enroll  in  Medicare 
would  begin  in  January  1990.  The  additional  premium  for  Medi- 
care beneficiaries  residing  in  the  Commonwealths  and  Terrorities 
would  begin  in  January  1988.  Hie  additional  premium  for  those  in- 
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dividuals  not  entitled  to  Part  A  benefits  except  by  payment  of  a 
premium  but  who  buy  Part  B  would  begin  in  January  1989. 

BACKGROUND  AND  NEED  FOR  LEGISLATION 

The  Committee  bill,  H.R.  2470,  would  protect  Medicare  benefici- 
aries from  catastrophic  expenses  associated  with  covered  hospital 
and  physician  services.  The  need  for  this  bill  is  evident,  as  Medi- 
carey  the  Federal  program  designed  to  meet  the  acute  medical  care 
needs  of  older  Americans  does  not  cover  truly  catastrophic  hospital 
and  physician  expenses. 

D^pite  the  trend  toward  generally  improved  health  status  of  the 
elderly,  their  needs  for  health  care  remain  substantial.  Greater  life 
expectancy  merely  postpones  the  inevitable  need  for  care  of  chron- 
ic and  terminal  illnesses.  Many  of  the  elderly  have  one  or  more 
chronic  conditions,  many  of  which  give  rise  to  the  need  for  continu- 
ing health  care.  For  example,  nearly  half  report  having  arthritis, 
forty  percent  report  high  blood  pressure,  and  nearly  one-third 
report  heart  disease.  The  incidence  of  many  chronic  conditions  is 
directly  related  to  age  and  inversely  related  to  family  income.  A 
recent  study  found  that  the  six  percent  of  Medicare  beneficiaries 
who  died  in  1978  accounted  for  twenty  eight  percent  of  Medicare 
expenditures,  suggesting  that  Medicare  beneficiaries  in  their  last 
year  of  life  are  severely  or  chronically  ill. 

Expenditures  for  personal  health  care  services  for  the  elderly 
nearly  tripled  between  1977  and  1984,  rising  from  $43  billion  to  an 
estimated  $120  billion.  Per  capita  spending  rose  an  average  of  thir- 
teen percent  annually  during  those  years,  from  $1,785  to  $4,202. 

Fairly  extensive  coverage  is  provided  for  short-term  hospital 
stays  under  Medicare  Part  A.  Coverage  for  long-term  hospital  stays 
is  less  adequate.  These  long  stays  are  subject  to  significant  coinsur- 
ance charges.  Further  a  beneficiary  may  potentially  exhaust  all 
benefits  and  be  required  to  pay  thousands  of  dollars  of  hospital  and 
physician  charges.  In  addition  to  a  monthly  premium,  beneficiaries 
enrolled  in  Part  B  are  liable  for  certain  charges  in  connection  with 
their  use  of  physicians  and  other  charges  in  connection  with  their 
use  of  physicians  and  other  services  covered  under  the  program. 
All  beneficiaries  are  liable  for  the  $75  deductible  and  the  twenty 
percent  coinsurance  charges.  In  addition,  where  a  physician  or 
other  provider  does  not  accept  "assignment"  (i.e.,  agree  to  accept 
Medicare's  determination  of  the  reasonable  charge  amount  as  pay- 
ment in  full  for  covered  services),  the  beneficiary  is  liable  for  the 
difference  between  Medicare's  reasonable  charge  amount  and  the 
physician's  actual  charges. 

Even  though  Medicare  in  1987  will  spend  close  to  $80  billion  on 
medicare  care,  the  elderly  will  also  have  out-of-pocket  expenses  of 
over  $30  billion,  not  including  long-term  care.  Out-of-pocket  ex- 
penses by  the  elderly  represent  the  difference  between  total  health 
expenditures  by  the  elderly  and  known  third  party  payments. 
These  out-of-pocket  payments  include  Medicare  copayments  (less 
any  benefits  paid  by  so-called  "Medigap"  plans),  collected  reasona- 
ble charge  reductions,  net  private  health  insurance  copayments, 
and  the  purchase  of  care  not  covered  by  any  third  party.  It  is  im- 
portant to  note  that  direct  out-of-pocket  payments  to  providers  are 
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not  the  only  expenditures  by  the  aged  for  health  care.  The  aged 
also  pay  Medicare  Supplementary  Medical  Insurance  (Part  B)  and 
private  health  insurance  premiums  that  are  not  defined  as  out-of- 
pocket  expenditures.  Private  health  insurance,  including  Medigap 
policies,  covers  an  additional  estimated  seven  percent  ($304  per 
capita)  of  personal  health  expenditures  for  the  elderly. 

About  eight  million  senior  citizens  will  spend  some  time  in  the 
hospital  this  year.  For  those  with  one  inpatient  stay  the  average 
out-of-pocket  liability  will  run  about  $1,335,  but  for  those  with 
lengthy  hospital  stays  the  expenses  can  add  up  to  thousands  of  dol- 
lars resulting  in  financial  ruin. 

For  some  elderly  the  amount  of  health  care  expenses  paid  out  of 
pocket  can  be  a  greater  burden  than  for  others,  depending  on  their 
income.  In  1986,  over  twenty  percent  of  senior  citizens  had  to  spend 
at  least  fifteen  percent  of  their  income  on  medicare  care,  while 
seven  percent  spnent  twenty-five  percent  or  more  of  their  income 
paying  medical  bills. 

While  Social  Security  pa5mients  have  lifted  many  of  the  elderly 
out  of  poverty,  nineteen  percent  or  about  six  million,  have  incomes 
below  the  poverty  threshold  of  $5,000  and  forty-nine  percent  of 
older  Americans  still  have  income  below  $10,000.  Having  to  spend 
twenty-five  percent  of  $10,000  of  income  on  medical  expenses  is 
truly  catastrophic. 

It  has  been  argued  that  Medigap  or  private  supplemental  insur- 
ance policies  are  already  meeting  the  catastrophic  medical  needs  of 
the  elderly.  While  seventy  percent  of  the  elderly  buy  Medigap  in- 
surance, many  of  these  policies,  according  to  a  recent  Greneral  Ac- 
counting Office  study  (GAO/HRD-87-8),  are  very  inefficient  supple- 
ments. Many  return,  on  average,  only  sixty  cents  on  the  dollar  in 
benefits.  In  other  words,  seniors  paid  more  than  a  billion  dollars  in 
premiums  than  the  policies  paid  out  in  benefits.  In  addition,  many 
policies  have  pre-existing  clauses  which  prevent  seniors  from  filing 
claims  for  needed  medical  care.  The  Medicare  program  has  only 
two  percent  administrative  costs,  which  means  it  can  pay  out 
ninety-eight  percent  in  benefits  without  denying  benefits  for  those 
with  pre-existing  conditions. 

Furthermore,  the  likelihood  of  a  Medicare  beneficiary  having  a 
supplemental  insurance  policy  increases  with  income.  Low-income 
elderly,  therefore,  are  often  without  supplemental  policies  that 
could  meet  some  of  their  catastrophic  medical  needs. 

Given  the  rising  cost  of  medical  care,  the  aging  of  the  population 
and  the  growing  disparity  between  what  Medicare  will  and  will  not 
pay  for,  it  is  evident  that  the  Medicare  program  needs  to  be  ex- 
pended to  fill  the  acute  care  gaps  in  coverage,  which  can  lead  to 
financial  bankruptcy  by  Medicare  beneficiaries. 

n.  Explanation  and  Justification 

TITLE  1 — PROVISIONS  RELATING  TO  PART  A  OF  MEDICARE 

Sec.  101.  Inpatient  hospital  services 
Present  law 

(a)  Application  of  inpatient  hospital  deductible  on  a  calendar  year 
basis  and  limitation  to  one  deductible  each  year. —  Under  current 
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law  beneficiaries  are  required  to  pay  a  first  day  hospital  deductible 
for  inpatient  hospital  services  furnished  in  each  "spell  of  illness" 
($520  in  1987).  A  "spell  of  illness"  is  a  period  of  consecutive  days 
that  begins  with  the  first  day  on  which  a  patient  is  furnished  inpa- 
tient hospital  or  extended  care  services  and  ends  with  a  period  of 
60  consecutive  days  during  which  the  beneficiary  was  neither  an 
inpatient  of  a  hospital  nor  a  skilled  nursing  facility.  A  beneficiary 
may  be  discharged  from  and  readmitted  to  a  hospital  or  skilled 
nursing  facility  several  times  during  a  spell  of  illness  and  still  be 
in  the  same  spell  if  60  days  have  not  elapsed  between  discharge 
and  readmission. 

(b)  Elimination  of  general  day  limitation  on  inpatient  hospital 
services. —  Under  current  law  a  beneficiary  is  entitled  to  inpatient 
hospital  services  for  up  to  90  days  in  any  one  "spell  of  illness."  In 
addition  to  the  90  days  of  hospital  care,  each  beneficiary  has  a  life- 
time reserve  of  60  days  of  added  coverage  after  the  90  days  have 
been  exhausted.  After  a  beneficiary  has  received  90  days  of  care  in 
a  "spell  of  illness"  and  exhausted  the  60  lifetime  reserve  days, 
Medicare  does  not  provide  for  further  hospital  reimbursement  and 
the  beneficiary  is  responsible  for  all  hospital  charges. 

Under  current  law,  there  are  separate  day  limitation  restrictions 
on  inpatient  psychiatric  hospital  care.  If  an  individual  is  an  inpa- 
tient of  a  participating  psychiatric  hospital  on  the  first  day  for 
which  the  beneficiary  is  entitled  to  hospital  insurance  benefits,  the 
days  on  which  the  beneficiary  was  an  inpatient  of  a  psychiatric 
hospital  in  the  150-day  period  immediately  before  this  first  day  are 
deducted  from  the  150  days  of  inpatient  psychiatric  services  for 
which  the  beneficiary  is  otherwise  entitled  to  have  payment  made 
during  the  first  "spell  of  illness",  if  these  services  were  furnished 
to  the  beneficiary  in  a  psychiatric  hospital.  Further,  payment  may 
not  be  made  for  more  than  a  total  of  190  days  of  inpatient  psychiat- 
ric hospital  services  during  a  beneficiary^s  lifetime. 

(c)  Elimination  of  coinsurance  amounts  for  inpatient  hospital 
services.— Under  current  law  beneficiaries  are  required  to  pay  coin- 
surance when  inpatient  hospital  services  are  received  for  more 
than  60  days  during  a  "spell  of  illness."  The  beneficiary  is  responsi- 
ble for  a  coinsurance  amount  for  each  day  after  the  60th  and 
through  the  90th  day  and  by  law  the  daily  coinsurance  amount  is 
equal  to  one-fourth  of  the  inpatient  hospital  deductible  ($130  a  day 
in  1987).  There  is  sdso  a  coinsurance  amount  for  each  day,  after  the 
90th  day  and  through  the  150th  day  in  any  "spell  of  illness",  that 
is  chargeable  against  the  individual's  60  lifetime  reserve  days.  The 
coinsurance  for  these  days  by  law  is  equal  to  one-half  of  the  inpa- 
tient hospital  deductible  ($260  a  day  in  1987). 

(d)  Indexing  of  inpatient  hospital  deductible. — Under  current  law 
the  amount  of  the  hospital  deductible  is  revised  each  January  and 
is  equal  to  the  inpatient  hospital  deductible  for  the  preceeding  cal- 
endar year,  updated  by  the  same  percentage  that  applies  to  pro- 


real  case  mix. 

(e)  Determination  of  part  A  premium. — Under  current  law  indi- 
viduals age  65  or  over  who  are  not  entitled  to  Hospital  Insurance 
(Part  A)  benefits  may  voluntarily  enroll  in  the  Hospital  Insurance 
program  if  they  pay  a  monthly  premium.  The  premium  currently 


adjusted  to  reflect  changes  in 
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does  not  reflect  the  actu£uial  value  of  the  Hospital  Insurance  bene- 
fit. Instead,  the  Secretary  is  required  to  calculate  the  premium 
each  year  under  a  formula  that  is  equal  to  $33  multipl^  by  the 
ratio  of  the  inpatient  hospital  deductible  for  the  subsequent  calen- 
dar year  to  the  deductible  promulgated  for  1973. 

(f)  Adjusting  payments  for  inpatient  hospital  services. — Under 
current  law,  hospitals  in  general  are  paid  on  the  basis  of  a  prospec- 
tive pa3anent  system  in  which  Medicare  pays  a  prospective  amount 
for  each  Medicare  discharge  based  on  one  of  the  470  different  diag- 
nosis-related groups  (DRGrs).  The  DRG  payments  are  based  on  the 
assumption  that  Medicare  will  cover  at  most  90  days  of  covered 
hospital  services  in  a  "spell  of  illness"  and  60  lifetime  reserve  days. 

The  Committee  believes  there  is  a  need  for  acute  hospital  care 
catastrophic  coverage.  Either  million  senior  citizens  will  spend 
some  time  in  the  hospital  this  year.  For  the  fifteen  percent  of  Med- 
icare beneficiaries  who  will  have  one  inpatient  stay  the  average 
out-of-pocket  liability  will  run  about  $1,165.  For  the  seven  percent 
who  will  have  two  or  more  stays  in  the  hospital  the  average  out-of- 
pocket  cost  will  amount  to  over  $2,000.  For  the  half  a  percent  of 
beneficiaries  who  have  lengthy  hospital  stays  requiring  the  pay- 
ment of  coinsurance  amounts,  the  average  out-of-pocket  expenses 
will  average  approximately  $7,600.  For  low  and  moderate  income 
elderly  such  costs  can  deplete  lifetime  savings,  leaving  substantial 
debts. 

In  1986,  over  twenty  percent  of  senior  citizens  had  to  spend  at 
least  fifteen  percent  of  their  income  on  their  medical  care,  which 
seven  percent  were  forced  to  spend  twenty  five  percent  or  more  of 
their  income  pajdng  medical  bills. 

The  Committee  also  believes  complex  features  of  the  program 
such  as  the  "spell  of  illness"  methodology  should  be  eliminated. 
For  these  reasons  the  Subcommittee  has  proposed  the  following 
changes  in  the  Medicare  program  to  eliminate  the  potential  for  fi- 
nancial ruin  resulting  from  lengthy  hospital  stays  and  to  reduce 
the  complexity  of  the  program. 

Because  the  hospital  benefit  will  be  extended  to  365  days  of  hos- 
pital care  from  the  current  limit  of  150  days  in  a  calendar  year,  the 
Committee  believes  there  is  a  need  to  give  the  Secretary  discretion 
to  adjust,  if  necessary,  the  DRG  payments,  as  well  as  the  targeted 
amounts,  outlier  cutoff  points  and  weighting  factors  in  determining 
pa3mients  to  hospitals. 

Explanation  of  provisions 

(a)  Application  of  inpatient  hospital  deductible  on  a  calendar  year 
basis  and  limitation  to  one  deductible  each  year, — A  beneficiary 
would  be  required  to  pay  only  one  hospital  deductible  in  a  calendar 
year  no  matter  how  many  times  the  beneficiary  was  admitted  to  a 
hospital  during  the  calendar  year.  The  "spell  of  illness"  methodolo- 
gy would  be  eliminated  for  determining  the  number  of  hospital  de- 
ductibles, the  number  of  days  Medicare  would  cover,  and  the  hospi- 
tal coinsurance  amounts.  A  new  deductible  would  not  be  required  if 
the  hospitalization  began  in  one  calendar  year  and  continued^  into 
the  following  year,  but  a  deductible  would  be  required  if  the  benefi- 
ciary reentered  the  hospital  later  in  the  second  year. 
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(b)  Elimination  of  general  day  limitation  on  inpatient  hospital 
services. — The  Medicare  limits  on  payment  for  150  aays  of  inpatient 
hospital  care  would  be  eliminated  so  that  Medicare  would  pay  for 
an  unlimited  number  of  hospital  days  for  covered  services  in  a  cal- 
endar year.  However,  the  current  190  day  lifetime  limit  and  150 
day  rule  on  inpatient  psychiatric  hospital  services  would  be  re- 
tamed. 

(c)  Elimination  of  coinsurance  amounts  for  hospital  services, — 
The  current  requirement  for  the  payment  of  hospital  coinsurance 
amounts  for  inpatient  days  61  through  90  and  the  60  lifetime  re- 
serve days  would  be  eliminated. 

(d)  Indexing  of  inpatient  hospital  deductible. — The  method  of  de- 
termining the  inpatient  hospital  deductible  beginning  in  1988 
would  be  changed  so  that  it  would  equal  the  preceeding  year's  de- 
ductible, increased  by  the  cost-of-living  adjustment  to  Social  Securi- 
ty benefits.  Not  later  than  November  15  of  each  year,  beginning  in 
1987,  the  Secretary  would  be  required  to  promulgate  the  inpatient 
hospital  deductible  for  the  suceeding  year. 

(e)  Determination  of  part  A  premium. — The  Secretary  would  be 
required  to  establish  a  Part  A  premium  for  those  who  voluntarily 
enroll  in  Part  A  equal  to  the  actuarial  value  of  the  Part  A  benefit. 
The  actuarial  value  would  equal  one-twelfth  of  the  estimated  aver- 
age per  capita  amount  payable  from  the  Hospital  Insurance  Trust 
Fund  for  services  and  related  administrative  costs  incurred  in  the 
succeeding  calendar  year  for  individuals  age  65  and  over  entitled  to 
hospital  benefits  during  that  entire  year.  The  Secretary  would  be 
required  to  determine  and  promulgate  the  premium  during  Sep- 
tember of  each  year  and  issue  a  public  statement  setting  forth  the 
actuarial  assumptions  and  basis  employed  in  determining  the  actu- 
arial rate. 

(p  Adjustment  in  payments  for  inpatient  hospital  services. — When 
adjusting  the  Medicare  hospital  pa3nnent  system,  the  Secretary 
would  be  required  to  take  into  account  the  reductions  in  benefici- 
ary payments  to  hospitals  because  of  the  elimination  of  the  day 
limitation.  The  Secretary,  when  appropriate,  would  adjust  the  pay- 
ment rates  under  the  prospective  pajmient  svstem  (PPS),  the  out- 
lier cutoff  points,  the  weighting  factors,  and  the  target  amounts  for 
paying  non-PPS  hospitals. 

Effective  date 

(a)  and  (d).  The  changes  relating  to  the  deductible  would  be  for 
inpatient  hospital  services  furnished  on  or  after  January  1,  1988, 
and  succeeding  years.  However,  in  the  case  of  an  individual  for 
whom  a  spell  of  illness  began  before  January  1,  1988,  and  had  not 
yet  ended  as  of  such  date,  the  deductible  would  not  apply  to  serv- 
ices furnished  during  that  spell  of  illness  during  1988  or  1989. 

(b)  and  (c)  The  changes  relating  to  the  extension  of  benefits  and 
coinsurance  would  be  effective  for  inpatient  hospital  services  fur- 
nished on  or  after  January  1,  1988. 

(e)  The  changes  relating  to  the  Part  A  premium  would  apply  to 
premiums  for  months  beginning  with  January  1,  1988. 

(f)  The  Secretary,  when  appropriate,  would  adjust  inpatient  hos- 
pital pa)rments  to  hospitals  for  services  furnished  on  or  after  Janu- 
ary 1,  1988. 
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Sec.  102.  Extended  care  services 
Present  law 

(a)  Coinsurance  rate  of  20  percent  of  national  average  per  diem  for 
services  furnished  during  first  7  days  of  each  calendar  ^'ear.— Under 
current  law  a  beneficiary  is  responsible  for  a  coinsurance  amount 
equal  to  one-eighth  of  the  inpatient  hospital  deductible  for  each 
day  after  the  20th  and  before  the  101st  day  of  extended  care  serv- 
ices fumished^during  a  **spell  of  illn^"  ($65  a  day  in  1987). 

The  Committee  believes  the  current  method  of  calculating  the  co- 
insurance amount  has  resulted  in  an  excessive  coinsurance  require- 
ment. In  parts  of  the  country  the  daily  coinsurance  amount  is  now 
greater  than  the  cost  of  the  day's  stay  in  the  skilled  nursing  facili- 
ty. 

(b)  Extension  to  150  days  in  each  calendar  year. — ^Under  current 
law  a  beneficiary  is  entitled  to  post-hospital  extended  care  services 
in  a  qualified  skilled  nursing  facility  for  up  to  100  days  in  any  one 
"spell  of  illness.^' 

It  is  the  belief  of  the  Committee  that  the  "spell  of  illness"  meth- 
odology for  determining  skilled  nursing  facility  coinsurance  is  an 
unnecessarv  complexity  which  can  become  a  financial  barrier  to  a 
beneficiary  s  access  to  care. 

(c)  Eliminating  hospital  requirement  for  coverage  of  extended  care 
services. — Under  current  law  services  in  a  skilled  nursing  facility 
are  covered  under  Medicare  only  after  an  individual  has  been 
transferred  to  the  facility  from  a  hospital  in  which  the  individual 
was  a  patient  for  not  less  than  three  consecutive  calendar  days 
before  being  discharged  in  connection  with  the  transfer. 

The  Commission  believes  the  three  day  prior  hospitalization  rule 
has  created  a  barrier  to  needed  skilled  nursing  care  for  those  who 
do  not  require  hospitalization.  Given  that  an  increasing  number  of 
surgical  procedures  are  performed  on  an  outpatient  basis,  it  is  the 
Committee's  belief  that  Medicare  beneficiaries  who  require  skilled 
nursing  care  should  be  entitled  to  such  care  in  a  skilled  nursing 
facility  when  they  do  not  need  to  be  hospitalized  and  otherwise 
qualify  for  the  home  health  benefit.  The  Congress  has  already 
eliminated  the  three  day  prior  hospitalization  nile  for  the  home 
health  benefit. 

Explanation  of  provision 

(a)  Coinsurance  rate  of  20  percent  of  national  average  per  diem  for 
services  furnished  during  first  7  days  of  each  calendar  year. — A 
Medicare  beneficiary  would  be  required  to  pay  coinsurance 
amounts  for  the  first  7  eays  of  covered  services  in  a  calendar  year. 
The  coinsurance  amount  for  each  day  would  equal  20  percent  of 
the  national  average  per  diem  Medicare  reasonable  cost  for  SNF 
services  in  the  succeeding  calendar  year,  as  estimated  by  the  Secre- 
tary each  year.  The  Secretary  would,  in  September  of  each  year 
(beginning  in  1987)  promulgate  the  coinsurance  amount  which 
shall  apply  to  post-hospital  extended  care  services  furnished  in  the 
succeeding  year. 

(b)  Extension  to  150  days  in  each  calendar  year. — The  Medicare 
program  would  cover  up  to  150  days  of  post-hospital  extended  care 
services  furnished  during  a  calendar  year. 
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(c)  Eliminating  hospital  requirement  for  coverage  of  extended  care 
services. — The  three  day  prior  hospitalization  requirement  to  re- 
ceive extended  care  services  in  a  skilled  nursing  facility  would  be 
eliminated. 

Effective  date 

(a)  and  (b)  The  coinsurance  and  extension  of  days  would  be  effec- 
tive for  services  furnished  on  or  after  January  1,  1988. 

(c)  The  elimination  of  the  three  day  hospital  requirement  would 
become  effective  for  skilled  nursing  facility  stays  beginning  on  or 
after  January  1,  1989. 

Sec.  103.  Hospice  care 

Present  law 

(a)  Extension  of  coverage  period — Under  current  law,  a  benefici- 
ary who  is  terminally  ill  is  entitled  to  elect  to  receive  hospice  care 
for  periods  of  90  days  and  one  subsequent  period  of  30  days  for  a 
total  of  210  of  hospice  care. 

In  keeping  with  efforts  to  cover  catastrophic  acute  care  medical 
costs,  the  Committee  believes  the  hospice  benefit  should  continue 
to  be  available  to  Medicare  beneficiaries  who  are  still  terminally  ill 
after  the  210  day  hospice  benefit  expires. 

(b)  Continued  Certification  of  Terminal  Illness  for  Extended  Bene- 
fits.— Under  current  law  in  order  to  receive  the  hospice  benefit  the 
beneficiary's  attending  physician  and  the  medical  director  (or  staff 
physician)  of  the  hospice  program  must  certify,  not  later  than  two 
days  after  hospice  care  is  initiated,  that  the  beneficiary  is  terminal- 
ly ill  (i.e.  that  the  beneficiary  has  a  medical  prognosis  that  his  life 
expectancy  is  six  months  or  less).  If  the  beneficiary  elects  to  receive 
hospice  care  for  a  second  or  third  period,  the  medical  director  must 
recertify  at  the  beginning  of  that  period  that  the  beneficiary  is  ter- 
minally ill. 

Currently,  some  hospices  are  refusing  to  provide  the  hospice  ben- 
efit to  Medicare  beneficiaries  if  they  believe  the  individual  will  live 
beyond  the  210  day  limit  because  the  hospice  will  not  be  reim- 
bursed for  care  delivered  beyond  the  210  day  limit. 

Explanation  of  provision 

(a)  Extension  of  coverage  period. — A  Medicare  beneficiary  would 
be  entitled  to  a  subsequent  extension  of  the  hospice  benefit  after 
the  210  day  limit  under  certain  circumstances. 

(h)  Continued  certification  of  terminal  illness  for  extended  bene- 
fits.— A  subsequent  extension  period  for  the  hospice  benefit  would 
be  granted  beyond  the  210  day  limit  if  the  Medicare  beneficiary 
was  recertified  as  terminally  ill  by  the  attending  physician  or  med- 
ical director. 

Effective  date 

(a)  and  (b)  The  changes  in  the  hospice  benefit  would  be  effective 
for  hospice  care  furnished  on  or  after  January  1,  1988. 
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Sec.  104.  Blood  deductible 
Present  law 

Under  current  law  a  beneficiary  is  required  to  pay  a  separate  de- 
ductible equal  to  the  cost  of  the  first  three  pints  of  whole  blood  (or 
equivalent  quantities  of  red  blood  cells)  received  by  a  beneficiary  as 
part  of  the  services  furnished  under  the  hospital  insurance  (Part  A) 
program  during  each  "spell  of  illness."  There  is  also  a  separate  de- 
ductible under  Part  B  of  Medicare  equal  to  the  expenses  incurred 
for  the  first  three  pints  of  whole  blood  (or  equivalent  quantities  of 
red  blood  cells)  furnished  to  a  beneficiary  during  a  calendar  year. 

In  keeping  with  the  elimination  of  the  "spell  of  illness"  concept 
for  hospital  services,  it  is  necessary  to  conform  the  blood  deductible 
rules  and  eliminate  the  "spell  of  illness"  concept  for  the  blood  de- 
ductible. 

Explanation  of  provision 

A  Medicare  beneficiary  would  be  responsible  for  pa3mient  of  a  de- 
ductible equal  to  the  expenses  incurred  for  the  first  three  pints  of 
whole  blood  (or  equivalent  quantities  of  packed  red  blood  cells)  fur- 
nished each  calendar  year,  except  that  the  deductible  for  such 
blood  would  be  reduce  appropriately,  in  accordance  with  regula- 
tions developed  by  the  Secretary  of  Health  and  Human  Servcies,  to 
the  extent  that  there  had  been  a  replacement  of  such  blood.  The 
Secretary  is  directed  to  utilize  the  same  replacement  requirements 
that  are  currently  used  for  the  Part  B  blood  deductible  replace- 
ment requirements. 

A  Medicare  beneficiary  would  be  required  to  pay  only  one  blood 
deductible  in  a  calendar  year  under  Parts  A  or  B  in  any  calendar 
year. 

Effective  date 

The  changes  in  the  blood  deductible  would  be  effective  for  blood 
or  packed  reid  blood  cells  furnished  on  or  after  January  1,  1988. 

Sec.  105.  Home  health  benefits 

Present  law 

Under  current  law  home  health  care  is  a  covered  benefit  under 
both  Medicare  Parts  A  and  B.  Payment  for  home  health  care,  how- 
ever, is  made  from  the  Part  A  trust  fimd  for  all  home  health  serv- 
ices except  for  those  provided  to  individuals  enrolled  under  Part  B, 
but  not  entitled  to  receive  benefits  under  Part  A.  Only  about  1  per- 
cent of  home  health  is  reimbursed  imder  Part  B. 

Eligibility  and  reimbursement  policies  are  identical  for  home 
health  services  reimbursed  under  Parts  A  and  B.  There  is  no  coin- 
surance or  deductible  payment  requirement  for  home  health  either 
under  Part  A  or  Part  B. 

Under  current  law,  the  Part  B  premium  is  set  at  25  percent  of 
total  Part  B  program  costs.  Beginning  in  1989,  the  Part  B  premium 
will  be  set  at  the  lower  of:  (1)  an  amount  siifficient  to  cover  one- 
half  of  the  costs  of  the  program,  or  (2)  the  current  premium 
amoimt  increased  by  the  percentage  by  which  cash  benefits  were 
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increased  under  the  Social  Security  cost  of  living  adjustment 
(CX)LA). 

Traditionally,  Medicare  Part  A  has  been  reimbursed  from  the 
Hospital  Insurance  Trust  Fund  which  is  financed  almost  exclusive- 
ly from  pajrroU  taxes.  It  is  the  belief  of  the  (Committee  that  in  order 
to  help  maintain  the  solvency  of  the  Hospital  Insurance  Trust 
Fimd  that  the  home  health  benefit  be  transferred  to  the  Part  B 
portion  of  the  Medicare  program. 

Explanation  of  provision 

Beginning  with  fiscal  year  1989,  home  health  care  would  no 
longer  be  a  covered  benefit  under  Medicare  Part  A,  except  for  indi- 
viduals eligible  for  benefits  under  Part  A  who  have  not  enrolled 
under  Part  B.  Individuals  eligible  for  benefits  under  Part  A  who 
have  not  enrolled  under  Part  B  would  continue  to  be  eligible  for 
home  health  benefits  under  Part  A.  Individuals  enrolled  under 
Part  B  would  only  be  entitled  to  receive  home  health  benefits 
under  Part  B. 

There  would  be  no  change  in  coverage  or  reimbursement  policies 
for  home  health  services.  There  also  would  be  no  change  in  current 
law  regarding  calculation  of  the  Part  B  premium:  the  1989  premi- 
um would  be  based  on  the  1988  premium  increased  by  the  Social 
Security  COLA. 

Effective  date 

Effective  for  home  health  services  furnished  on  and  after  Janu- 
ary 1,  1989. 

Sec.  106.  Supplemental  premium 
Present  law 

Under  current  law,  individuals  who  have  attained  age  65  and 
who  are  eligible  for  monthly  social  security  or  railroad  retirement 
cash  benefits  are  eligible,  without  additional  application,  to  cover- 
age under  the  Hospital  Insurance  (Part  A)  program  of  Medicare 
without  any  pa5mient  for  the  coverage.  Eligibility  for  Part  A  cover- 
age begins  with  the  first  day  of  the  month  in  which  an  individual 
eligible  for  retirement  benefits  as  a  social  security  retirement  bene- 
ficiary, qualified  railroad  retirement  beneficiary,  or  * 'survivor"  ben- 
eficiary under  either  program  attains  age  65.  Entitlement  ends 
with  the  earlier  of  the  last  day  of  the  month  of  death  or  the  last 
day  of  the  month  before  the  month  in  which  the  beneficiary  no 
longer  meets  the  requirements  for  entitlement  to  social  security, 
railroad  retirement,  or  survivor  benefits. 

Part  A  coverage  also  is  available,  without  payment  of  the  Part  A 
premium,  to  individuals  under  age  65  who  have  been  entitled  for 
not  less  than  24  months  to  social  security  or  railroad  retirement 
benefits  on  the  basis  of  disability.  This  entitlement  for  Part  A  cov- 
erage applies  to  qualified  railroad  retirement  disability  benefici- 
aries and  the  following  categories  of  social  security  beneficiaries: 
disabled  workers,  disabled  widows  and  widowers  between  the  ages 
of  50  and  65,  certain  women  age  50  or  older  entitled  to  mother*s 
benefits,  and  individuals  age  18  and  over  who  receive  social  securi- 
ty benefits  because  they  became  disabled  before  reaching  age  22. 
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Entitlement  to  Part  A  begins  with  the  first  day  of  the  25th  month 
of  entitlement  to  social  security  or  railroad  retirement  benefits  on 
the  basis  of  disability.  Such  entitlement  to  Part  A  continues  until 
the  end  of  the  month  following  the  month  in  which  notice  of  the 
termination  of  disability  status  is  mailed  to  the  beneficiary,  or,  if 
earlier,  with  the  end  of  the  month  before  the  month  in  which  the 
beneficiary  attains  age  65. 

Further,  Part  A  coverage  is  available,  without  payment  of  the 
Part  A  premium,  to  individuals,  even  though  they  have  not 
reached  age  65,  who  have  end-stage  renal  disease  (i.e.,  kidney  im- 
pairment that  appears  irreversible  and  permanent  and  requires 
either  a  regular  course  of  dialysis  or  kidney  transplantation  to 
maintain  life).  End-stage  renal  dSsease  Medicare  benefits  are  avail- 
able only  after  an  application  for  Medicare  benefits  is  filed. 

The  bill  substantially  improves  Medicare  benefits  by  adding  cata- 
strophic coverage.  In  developing  a  funding  mechanism  for  such  im- 
provements, the  Committee  followed  four  basic  principles.  First, 
the  funding  mechanism  should  cover  the  cost  of  the  benefit  im- 
provements. Second,  the  committee  believed  that  the  cost  of  the 
benefit  improvements  should  be  borne  by  those  receiving  the  im- 
proved benefits.  Third,  the  burden  of  the  additional  cost  largely 
should  be  based  on  the  ability  to  pay,  since  there  is  already  in 
place  a  $17.90  per  month  Part  B  premium  that  is  scheduled  to  in- 
crease substantially  under  present  law.  This  protects  low-income 
beneficiaries  from  having  to  pay  a  substantial  share  of  the  new 
costs.  Fourth,  the  committee  did  not  want  to  require  the  filing  of  a 
tax  return  by  any  individual  not  otherwise  required  to  file  a 
return. 

The  CJommittee  examined  various  alternatives  in  light  of  these 
principles  and  determined  that  an  income-related  supplemental 
premium  paid  by  Medicare  enrollees  and  collected  through  the 
income  tax  system  was  the  fairest  and  most  administrable  method 
of  financing  the  bulk  of  the  new  catastrophic  benefits.  In  addition, 
because  the  Committee  believed  that  a  small  portion  of  the  cost  of 
the  new  benefits  should  be  borne  equally  by  all  Part  B  enrollees, 
the  bill  would  provide  that  Part  B  enrollees  would  pay  an  addition- 
al $1  per  month  Part  B  premium  beginning  in  1990  and  an  addi- 
tional $.40  per  month  beginning  in  1991. 

Under  the  bill,  the  supplemental  premium  would  be  collected 
only  from  those  required  to  file  tax  returns  and  thus  will  affect  less 
than  half  of  all  Medicare  beneficiaries.  Unlike  the  existing  Part  B 
premium,  which  is  the  same  for  all  Part  B  enrollees  regardless  of 
income,  the  supplemental  premium  would  increase  according  to  the 
enroUee's  adjusted  gross  income  ("AGI"). 

The  supplemental  premium  would  be  mandatory  for  individuals 
eligible  to  receive  Part  A  coverage  in  order  to  avoid  the  adverse  se- 
lection problem  (i.e.,  withdrawal  by  the  healthier  part  of  the  popu- 
lation) that  could  occur  if  a  substantial  premium  were  imposed  on 
a  voluntary  basis.  The  effect  of  adverse  selection  could  be  to  in- 
crease the  per  enroUee  cost  of  Medicare  and  thus  require  that  the 
supplemenUd  premium  be  raised  to  retain  budget  neutrality. 

The  Committee  decided  that  the  supplemental  premium  should 
be  less  than  the  portion  of  the  value  of  the  Medicare  coverage  re- 
ceived that  is  not  paid  for  by  the  basic  premium  or  employee  pay- 
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roll  taxes.  Therefore,  the  maximum  supplemental  premium  was  set 
at  33  percent  of  the  portion  of  Medicare  coverage  not  paid  for  the 
the  beneficiary  (i.e.,  50  percent  of  Part  A  coverage  and  the  excess 
of  the  value  of  Part  B  coverage  over  the  Part  B  premium). 

Explanation  of  provision 

In  general,  under  the  bill,  an  individual  (other  than  certain  indi- 
viduals described  below)  who  is  eligible  in  any  year  for  Medicare 
Part  A  coverage  by  reason  of  eligibUity  for  social  security,  railroad 
retirement,  disability,  or  end-stage  renal  disease  benefits,  and  who 
is  not  required  to  pay  the  Part  A  premium,  would  be  required  to 
pay  a  supplemental  premium  based  on  the  individual's  AGI  for 
that  year.^  This  premium  would  not  be  treated  as  a  medical  ex- 
pense for  purposes  of  section  213,  which  allows  a  deduction  for 
medical  expenses  in  excess  of  7.5  percent  of  AGI.  The  premium 
would  be  paid  and  collected  in  the  same  manner  as  £ui  income  tax. 

Amount  of  the  premium 

Under  the  bill,  the  £unount  of  the  premium  imposed  on  any  med- 
icare-eligible individual  would  be  determined  for  taxable  years  be- 
ginning in  1988  under  the  following  table: 


If  the  adjusted  gross  income  for  the  taxable 
year  is: 


Over 


But  not  over 


$0   $6,000... 

$6,000   $6,143... 

$6,143   $6,287... 

$6,287   $6,430... 

$6,430   $6,573... 

$6,573   $6,716... 

$6.716   $6,860... 

$6,860   $7,003... 

$7,003   $7,146... 

$7,146   $7,289... 

$7,289   $7,433... 

$7,433   $7,576... 

$7.576   $7,719... 

$7,719   $7,862... 

$7,862   $8,006... 

$8,006   $8,149... 

$8,149   $8,292... 

$8,292   $8,436... 

$8,436   $8,579... 

$8,579   $8,722... 

$8,722   $8,865... 

$8,865   $9,009... 

$9,009   $9,152... 

$9,152   $9,295... 

$9,295   $9,438... 

$9,438   $9,582... 

$9,582   $9,725... 

$9,725   $9,868... 

$9,868   $10,011. 


The  annual  premium  per 
Medicare-eligible  individual  is: 
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*  In  addition,  enrollees  in  Part  B  are  required  to  pay  an  additional  $1  per  month  Part  B  pre- 
mium beginning  in  1990  and  an  additional  $.40  per  month  beginning  in  1991.  (See  aec.  206  of  the 
bill.)  These  additional  premiums  are  to  be  indexed  in  the  same  manner  in  which  the  Part  B 
premium  is  currently  indexed. 
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If  the  adjusted  gross  income  for  the  taxable 
year  is: 


Over 


But  not  over 


The  annual 
Medicare-e] 


remium  per 
e  individual  is: 


$10.011   $10,155. 

$10,155   $10,298. 

$10,298   $10,441. 

$10,441   $10,585. 

$10,585   $10,728. 

$10,728   $10,871. 

$10,871   $11,014. 

$11,014   $11,158. 

$11,158   $11,301. 

$11,301   $11,444. 

$11,444   $11,587. 

$11,587   $11,731. 

$11,731   $11,874. 

$11,874   $12,017. 

$12,017   $12,160. 

$12,160   $12,304. 

$12.304   $12,447. 

$12,447  „   $12,590. 

$12,590   $12,734. 

$12,734   $12,877. 

$12,877   $13,020. 

$13,020   $13,163. 

$13,163   $13,307. 

$13,307   $13,450. 

$13,450   $13,593. 

$13.593   $13,736. 

$13,736   $13,880. 

$13,880   $14,023. 

$14,023   $14,166. 

$14,166  


$290 
$300 
$310 
$320 
$330 
$340 
$350 
$360 
$370 
$380 
$390 
$400 
$410 
$420 
$430 
$440 
$450 
$460 
$470 
$480 
$490 
$500 
$510 
$520 
$530 
$540 
$550 
$560 
$570 
$580 


The  annual  premium  determined  under  the  above  table  would  be 
pro-rated  based  on  the  number  of  months  an  individual  is  a  medi- 
care-eligible individual  during  the  taxable  year.  The  same  prora- 
tion rule  is  to  apply  in  the  case  of  a  short  taxable  year,  except  that 
in  such  case,  the  individual's  adjusted  gross  income  would  be  an- 
nualized (assuming  that  the  individual  would  have  received  adjust- 
ed gross  income  at  the  same  rate  for  a  full  12  months). 

Special  rule  for  joint  returns 

In  the  case  of  a  joint  return,  the  premium  table  would  be  applied 
separately  to  each  spouse  who  is  a  medicare-eligible  individual.  For 
this  purpose,  the  AGI  of  each  spouse  would  be  deemed  to  be  one- 
half  of  the  couple's  combined  AGI  under  the  joint  return. 

Adjustment  of  the  premium  table  for  years  after  1988 

By  December  15  of  1988,  and  of  each  subsequent  calendar  year, 
the  Secretary  would  prescribe  an  adjusted  table  applicable  to  tax- 
able years  beginning  in  the  immediately  succeeding  calendar  year. 
The  Secretary  would  adjust  the  premium  amounts  by  the  medicare 
inflation  factor.  Each  other  dollar  amount  would  be  adjusted  by  the 
cost-of-living  adjustment  applicable  to  such  year  for  purposes  of  the 
income  tax  brackets  (sec.  l(fX3)  of  the  Ckxie).  Adjustments  of 
fimounts  in  the  table  would  be  rounded  to  the  nearest  dollar. 


20 

The  medicare  inflation  factor  for  any  calendar  year  would  be  the 
percentage  (if  any)  by  which  the  medicare  value  for  such  year  ex- 
ceeds the  medicare  value  for  1988.  The  medicare  value  for  any  year 
is  the  sum  for  January  of  such  year  of  (1)  50  percent  of  the  value  of 
Part  A  coverage  (i.e.,  the  monthly  actuarial  rate  established  under 
sec.  1818(dXl)  of  the  Social  Security  Act),  and  (2)  the  excess  of  (a) 
the  value  of  Part  B  coverage  (i.e.,  twice  the  monthly  actuarial  rate 
established  under  sec.  1839(aXl)  of  the  Social  Security  Act)  over  (b) 
the  monthly  premium  paid  for  such  coverage.  ^  For  purposes  of  de- 
termining the  premium  paid  for  Part  B  coverage,  the  following 
would  be  disregarded:  (1)  any  penalty  premium  charged  to  individ- 
uals who  are  not  continuously  enrolled  in  Part  B  throughout  the 
period  they  are  entitled  to  enroll  in  Part  B  (sec.  1839(b)  of  the 
Social  Security  Act);  (2)  the  extra  Part  B  premium  payable  by  resi- 
dents of  a  U.S.  possession  and  by  individuals  who  are  enrolled  in 
Part  B  but  not  Part  A  (sec.  1839(eX4)  and  (5)  of  the  Social  Security 
Act  discussed  below);  and  (3)  the  special  ceiling  on  premiums  limit- 
ing any  premium  increase  to  the  increase  in  an  individual's  social 
security  benefit  (sec.  1839(f)  of  the  Social  Security  Act). 

Medicare-eligible  individual 

In  general. — Generally,  an  individual  would  be  a  medicare-eligi- 
ble individual  with  respect  to  a  month  if  such  individual  is  entitled 
to  (or,  on  application,  with  no  payment,  would  be  entitled  to)  Part 
A  coverage  for  such  month.  Aii  individual,  other  than  a  nonresi- 
dent alien,  would  be  treated  as  a  medicare-eligible  individual  for 
the  month  in  which  he  attained  age  65  and  any  subsequent  month 
unless  such  individual  established  to  the  satisfaction  of  the  Secre- 
tary that  he  was  not  a  medicare-eligible  individual  for  such  month. 

Exceptions. — An  individual  would  not  be  a  medicare-eligible  in- 
divdual  for  any  month  for  which  he  was  (1)  entitled  to  benefits 
solely  because  he  paid  a  Part  A  premium;  (2)  a  resident  of  a  U.S. 
prossession  who  paid  the  extra  Part  B  premium  applicable  only  to 
such  residents  (sec.  1839(eX4)  of  the  Social  Security  Act);  or  (3)  a 
qualified  nonresident. 

A  qualified  nonresident  would  be  an  individual  (1)  who  had  re- 
ceived no  medical  services  during  the  current  and  four  preceding 
taxable  years  for  which  payment  was  or  would  be  made  under 
Medicare  Part  A;  (2)  who  was  not  entitled  to  Medicare  Part  B  bene- 
fits at  any  time  during  the  current  and  four  preceding  taxable 
years;  and  (3)  who  had  been  present  in  a  foreign  country  or  coun- 
tries for  at  least  330  full  days  during  the  12-month  period  ending  at 
the  close  of  the  current  taxable  year  and  each  of  the  four  consecu- 
tive preceding  12-month  periods.  In  the  year  of  death,  the  330  day 
test  would  be  satisfied  if  the  decedent  spent  more  than  90  j)ercent 
of  the  days  preceding  the  death  in  a  foreign  country  or  countries. 

The  exemption  for  Part  A  enroUees  who  pay  the  Part  A  premi- 
um was  based  on  the  fact  that  such  enrollees  already  paid  for  the 
full  cost  of  Part  A  coverage.  The  residents  of  United  States  posses- 
sions were  excepted  because  they  paid  an  additional  Part  B  premi- 
um for  the  new  catastrophic  benefits.  Qualified  nonresidents  were 


•  Under  the  Social  Security  Act,  the  monthly  actuarial  rates  for  Part  A  and  Part  B  coverage 
are  estabished  prior  to  December  15  of  the  preceding  year. 
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viewed  as,  in  effect,  not  receiving  coverage  under  Part  A  and  thus 
were  exempt  from  the  supplemental  premium. 

Treatment  as  a  tax 

For  purposes  of  the  rules  regarding  pajrment  (including  estimat- 
ed payments)  and  collection  of  taxes  (Subtitle  F),  the  supplemental 
premium  would  be  considered  an  income  tax.  In  addition,  the  sup- 
plemental  premium  would  not  be  treated  as  a  medical  expense  for 
purposes  of  section  213,  which  allows  a  deduction  for  medical  ex- 
penses in  excess  of  7.5  percent  of  AGI. 

It  would  not  however,  be  considered  an  income  tax  for  purposes 
of  determining  either  the  amount  of  any  credits  allowable  against 
income  tax  or  the  alternative  minimum  tax  (sec.  55).  Section  15,  re- 
lating to  changes  in  tax  rates,  would  not  apply  to  the  supplemental 
premium. 

Information  reporting 

The  bill  would  require  the  Secretary  of  Health  and  Human  Serv- 
ices to  make  an  information  return  stating  (1)  the  name,  address, 
and  taxpayer  identification  number  of  each  individual  who  is  enti- 
tled to  Part  A  coverage  without  payment  for  any  month  during  the 
calendar  year  (other  than  an  individual  who  is:  (a)  entitled  to  Medi- 
care Part  A  solely  by  reason  of  the  pajmient  of  a  Part  A  premium; 
on  (b)  resident  of  a  U.S.  possession  who  pays  the  extra  Part  B  pre- 
mium applicable  only  to  such  residents  (sec.  1839  (eX4)),  and  (2)  the 
number  of  months  such  taxpayer  is  so  entitled. 

Effective  date 

The  supplemental  premium  provision  of  the  bill  would  be  effec- 
tive for  taxable  years  beginning  after  December  31,  1987. 

TITLE  II — PROVISIONS  RELATING  TO  PART  B  OF  THE  MEDICARE  PROGRAM 

Sec.  201.  Limitation  on  Medicare  out-of-pocket  expenses  under  Part  B 
Present  law 

(a)  Limitation  on  Medicare  out-of-pocket  expenses  under  part  B. — 
Under  current  law  any  Medicare  beneficiary  who  is  entitled  to 
Medicare  Hospital  Insurance  (Part  A)  benefits  is  automatically  en- 
rolled and  covered  for  Supplementary  Medical  Insurance  benefits 
(Part  B),  unless  the  person  indicates  he  does  not  want  to  be  covered 
for  such  benefits.  Those  not  entitled  to  Medicare  Hospital  Insur- 
ance benefits  may  voluntarily  elect  to  enroll  in  the  Supplementary 
Medical  Insurance  program. 

In  general,  the  Supplementary  Medical  Insurance  benefits  pro- 
gram is  financed  through  premium  pajnnents  by  enrollees  ($17.90  a 
month  in  1987),  together  with  contributions  from  general  revenue 
funds  appropriated  by  the  Federad  government,  and  certain  deduct- 
ible ($75  in  1987)  and  cost-sharing  (coinsurance)  provisions. 

The  Supplementary  Medical  Insurance  benefits  program  pays  for 
certain  physician  services,  and  other  outpatient  services  including 
X-Ray,  laboratory  tests,  durable  medical  equipment,  prosthetic  de- 
vices, and  certain  therapies. 
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Under  current  law,  there  are  certain  cost  sharing  requirements. 
Before  Medicare  makes  any  payment  for  covered  expenses  during 
any  calendar  year,  the  individual  must  meet  an  annual  deductible 
of  $75.  The  deductible  must  be  made  up  of  "covered"  expenses — 
that  is,  expenses  which  would,  except  for  the  deductible,  constitute 
incurred  expenses  with  respect  to  which  benefits  are  otherwise  pay- 
able. 

Medicare  beneficiaries  must  pay  coinsurance  amounts  for  cov- 
ered Part  B  services  under  current  law.  Services  by  a  physician  or 
supplier  of  services  under  the  Supplementary  Medical  Insurance 
program  are  generally  reimbursed  under  Medicare  on  a  "reasona- 
ble charge"  basis.  Medicare  reimburses  80  percent  of  covered  "rea- 
sonable charges"  (or  in  some  cases,  the  reasonable  costs")  and 
beneficiaries  are  responsible  for  the  remaining  20  percent  in  coin- 
surance pavments.  Beneficiaries  are  also  responsible  for  any  amount 
above  the  reasonable  charge"  or  "reasonable  cost"  determination. 

Payment  of  a  Part  B  blood  deductible  is  also  required  under  cur- 
rent law.  A  beneficiary  is  required  to  pay  a  separate  deductible 
equal  to  the  cost  of  the  first  three  pints  of  whole  blood  (or  equiva- 
lent quantities  of  red  blood  cells)  furnished  to  a  beneficiary  in  an 
outpatient  setting  during  a  calendar  year.  However,  if  the  benefi- 
cary  arranges  for  the  replacement  on  a  pint-for-pint  basis,  the  ben- 
eficiary may  not  be  charged  the  deductible. 

The  Committee  believes  that  out-of-pocket  costs  for  Part  B  serv- 
ices have  become  an  increasing  burden  to  Medicare  beneficiaries. 
The  Greneral  Accounting  Office  (GAO),  in  a  recent  report  entitled 
"Medicare  and  Medicaid  Effects  of  Recent  Legislation  on  Program 
and  Beneficiary  Costs,"  found  that  beneficiary  out-of-pocket  cost 
per  capita  for  Part  B  services  increased  from  $395  in  1980  to  $516 
in  1985,  about  a  thirty-one  percent  increase. 

(b)  Limitation  on  charges  where  catastrophic  limit  is  reached. — 
Under  current  law  institutional  providers  of  services  with  agree- 
ments with  the  Medicare  program  may  charge  Medicare  benefici- 
aries coinsurance  amounts  under  the  Part  B  program. 

The  Committee  believes  it  must  ensure  that  institutional  provid- 
ers (i.e.,  hospitals)  not  charge  Medicare  beneficiaries  coinsurance 
once  the  beneficiary  has  reached  the  Part  B  catastrophic  limit, 
whereby.  Medicare  would  pay  100  percent  of  the  reasonable  charge, 
or  in  some  cases,  the  reasonable  cost  allowed. 

Explanation  of  provision 

(a)  Limitation  on  Medicare  out-of-pocket  expenses  under  part 
B. — After  a  Medicare  beneficiary  has  incurred  out-of-pocket  Part  B 
covered  expenses  in  a  calendar  year  which  exceeded  the  Part  B  cat- 
astrophic limit:  (1)  Medicare  would  pav  100  percent  of  reasonable 
charges  (or  in  some  cases,  the  reasonable  costs)  for  any  additional 
Part  B  covered  services  in  the  year,  and  (2)  no  further  deductibles 
would  be  required.  Amounts  above  the  full  Medicare  level  paid  to 
physicians  who  did  not  accept  assignment  would  not  be  included  in 
the  catastrophic  limit. 

Out-of-pocket  Part  B  expenses  would  be  defined  to  include  the 
Part  B  $75  deductible,  the  Part  B  blood  deductible,  the  20  percent 
coinsurance  required  to  be  paid  by  beneficiaries  for  Part  B  benefits 
and  $250  of  reimbursable  outpatient  mental  health  services. 
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The  Part  B  catastrophic  limit  would  be  $1,043  in  1989.  For  suc- 
ceeding years,  the  limit  would  equal  the  limit  for  the  preceding 
year,  increased  by  the  cost-of-living  adjustment  to  Social  Security 
benefits.  Because  of  the  need  to  ensure  that  the  overall  catastroph- 
ic proposal  is  budget  neutral,  the  Part  B  limit  will  not  become  ef- 
fective until  January,  1989,  and  is  therefore,  $1,000  plus  the  pro- 
jected cost-of-living  adjustment,  or  $1,043,  for  that  year. 

For  prepaid  health  care  organizations  paid  on  the  basis  of  aggre- 
gate reasonable  cost,  the  Secretary  would  be  required  to  provide  for 
an  appropriate  adjustment  to  their  payment  amoimts  to  reflect  the 
increase  in  protection  as  if  pajonent  were  made  on  an  individual- 
by-individual  basis. 

(b)  Limitation  on  charges  where  catastrophic  limit  is  reached. — 
Institutional  providers  of  services  with  agreements  with  the  Medi- 
care program  would  be  prohibited  from  charging  Medicare  benefici- 
aries for  services  for  which  catastrophic  benefit  pajmients  are  made 
to  the  provider. 

Effective  date 

The  limitation  on  out-of-pocket  expenses  would  be  effective  for 
services  provided  on  or  after  January  1,  1989. 

Sec.  202.  Extending  home  health  services 

Present  law 

Under  current  law  home  health  services  are  covered  under  Medi- 
care if:  (1)  the  services  are  ordered  by  and  included  in  the  plan  of 
treatment  established  by  a  physician;  (2)  the  services  are  required 
on  an  intermittent  basis;  (3)  the  services  are  performed  by  or  under 
the  direct  supervision  of  a  licensed  nurse;  and  (4)  the  services  are 
reasonable  and  necessary  for  the  treatment  of  an  illness  or  injury. 

To  meet  the  requirement  for  intermittent  skilled  nursing  care, 
an  individual  must  have  a  medically  predictable  recurring  need  for 
skilled  nursing  services.  Current  guidelines  generally  define  inter- 
mittent as  permitting  daily  skilled  nursing  visits  for  up  to  eight 
hours  a  day  for  up  to  two  to  three  weeks  if  medically  reasonable 
and  necessary.  Daily  is  defined  as  five  days  per  week. 

The  Committee  believes  that  the  intermittent  rule  has  created 
an  unnecessary  barrier  to  receiving  home  health  services.  The 
Committee  believes  that  daily  care  should  be  available  on  the 
weekends  as  well  as  during  the  week  and  that  allowing  for  only 
three  weeks  of  continuous  care  in  a  given  period  does  not  meet  the 
needs  of  many  Medicare  beneficiaries. 

Explanation  of  provision 

The  intermittent  skilled  nursing  care  definition  for  home  health 
services  would  be  expanded  so  that  ''daily"  would  be  defined  as 
seven  days  per  week  and  care  would  be  provided  for  up  to  35  days 
in  a  given  period.  A  beneficiary  could  receive  more  than  35  days  of 
consecutive  home  health  services  if  the  physician  certified  that  the 
beneficiary  required  a  subsequent  period  based  on  certification  of 
exceptional  circumstances  requiring  such  services. 

All  other  Medicare  home  health  requirements  would  continue  to 
apply.  All  that  would  be  changed  would  be  the  definition  of  daily  to 
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mean  seven  days  a  week  and  that  the  intermittent  rule  would  not 
become  operative  until  a  Medicare  beneficiary  required  daily  care 
under  this  new  definition.  In  these  cases,  a  Medicare  beneficiary 
could  only  receive  care  for  up  to  35  consecutive  days  in  a  given 
period,  except  by  physician  certification  of  exceptional  circum- 
stances. 

Effective  date 

The  change  in  the  intermittent  care  rule  would  be  effective  for 
services  furnished  on  or  after  January  1,  1989. 

Sec,  203.  Increase  in  maximum  payment  allowed  for  outpatient 
mental  health  services 

Present  law 

Under  current  law  the  maximum  reimbursement  for  services 
provided  by  a  psychiatrist  or  non-psychiatric  physician  providing 
for  outpatient  treatment  of  mental,  psychoneurotic,  or  personality 
disorder  is  $250  per  calendar  year  for  each  Medicare  beneficiary. 
Medicare  only  recognizes  a  maximum  of  62.5  percent  of  $500  of 
charges,  or  $312.50,  and  will  reimburse  80  percent  of  this  amount 
or  $250.  Consequently,  the  effective  coinsurance  rate  is  50  percent 
for  the  first  $500  of  outpatient  mental  health  services. 

The  amount  of  Medicare  reimburseable  mental  health  services 
has  not  changed  since  the  Medicare  program  was  instituted  in 
1965.  The  Subcommittee  believes  that  the  $250  limit  for  mental 
health  services  has  not  kept  pace  with  inflation  and  should  be 
raised  in  order  to  provide  a  reasonable  mental  health  benefit.  If 
the  $250  limit  had  been  adjusted  for  inflation,  it  is  estimated  that 
the  benefit  would  now  be  worth  over  $2,000.  Increasing  the  outpa- 
tient benefit  should  reduce  the  current  incentive  for  hospitalizing 
those  with  mental  disorders. 

Explanation  of  provisions 

The  current  law  maximum  reimbursement  for  services  provided 
by  a  psychiatrist  or  non-psychiatric  physician  providing  for  outpa- 
tient treatment  of  mental,  psychoneurotic,  or  personality  disorders 
would  be  raised  to  $1,000  per  calendar  year  for  each  Medicare  ben- 
eficiary. The  coinsurance  requirement  would  remain  the  same. 
Thus,  Medicare  would  recognize  up  to  6.5  percent  of  $2,000  of 
charges  or  $1,250,  and  would  reimburse  80  percent  of  this  amount 
or  $1,000.  Amounts  in  excess  of  current  reimburseable  limits  ($250) 
would  not  be  counted  towards  the  Part  B  catastrophic  limit. 

The  $1,000  reimbursement  limitation  per  calendar  year  applies 
only  to  expenses  incurred  for  physicians'  services  and  any  items  or 
supplies  furnished  by  the  physician  in  his  office  in  connection  with 
the  treatment  for  a  mental,  psychoneurotic  or  personality  disorder. 

As  under  current  law,  services  by  other  health  personnel,  includ- 
ing home  health  services,  outpatient  hospital  services  and  services 
furnished  in  a  community  mental  health  center,  would  not  be  sub- 
ject to  the  special  psychiatric  limitation  even  though  the  services 
are  in  connection  with  a  condition  included  in  the  definition  of 
"mental,  psychoneurotic  and  personality  disorder."  Further,  as 
under  current  law,  the  services  of  auxiliary  personnel  who  are  ren- 
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dering  services  "incident  to"  the  physician's  professional  service 
would  not  be  included  in  the  $1,000  reimbursement  limitation. 

Effective  date 

The  expanded  outpatient  mental  health  benefit  would  become  ef- 
fective for  services  provided  on  or  after  January  1,  1989. 

Sec.  204.  Mailing  of  notice  of  Medicare  benefits  and  participating 
physician  directories 

Present  law 

Under  current  law  the  Social  Security  Administration  annually 
publishes  a  "Medicare  Handbook,"  which  expalins  Medicare  cover- 
age and  describes  in  general  what  Medicare  does  not  cover.  The 
Social  Security  Administration  also  publishes  annually  directories 
by  geographic  area  of  physicians  who  participate  in  the  Medicare 
program.  Under  the  Onmibus  Reconciliation  Act  of  1986,  these  di- 
rectories are  to  be  made  available  in  Social  Security  officers  and 
hospitals,  and  a  notice  explaining  that  the  directories  are  free  upon 
request  is  to  be  included  with  the  Soecial  Security  check  mailed  to 
beneficiaries  in  April. 

The  CJommittee  believes  that  the  passage  of  Medicare  catastroph- 
ic legislation  will  result  in  some  uncertainty  on  the  part  of  Medi- 
care beneficiaries  about  what  the  new  benefits  do  and  do  not  in- 
clude. In  is  also  the  belief  of  the  Committee  that  the  method  by 
which  the  participating  physician  directories  are  currently  distrib- 
uted is  too  cumbersome  a  process. 

Explanation  of  provision  ^ 

The  Secretary  would  be  required  to  distribute  annually  a  notice 
to  all  Medicare  beneficiaries  (whether  they  receive  benefits  under 
Part  A  or  B)  which  would  provide  a  simple,  clear  explanation  of 
Medicare  benefits  and  the  health  care  services  from  which  benefits 
are  not  available.  This  notice  would  also  include  a  general  explana- 
tion of  the  limits  of  the  Medicare  and  Medicaid  programs  with 
regard  to  long  term  care  benefits. 

In  addition,  a  directory  of  participating  physicians  would  be  sent 
to  each  beneficiary  each  year  starting  in  January,  1988  by  Medi- 
care carriers.  Directories  would  be  organized  regionally  to  facilitate 
their  use  by  beneficiaries.  One  or  more  directories  would  be  used  in 
each  carrier  service  area  as  appropriate.  Physicians  would  be  listed 
by  specialty  and  locality. 

Currently,  funding  for  the  distribution  of  the  participating  physi- 
cian directories  comes  from  the  Medicare  carriers*  budgets.  It  is  the 
expectation  of  the  Committee  that  the  Appropriation  Committee 
will  provide  additional  funding  for  the  carriers'  to  cover  the  cost  of 
mailing  a  directory  to  every  Medicare  beneficiary  each  year. 

Effective  date 

The  provision  would  first  apply  to  annual  notices  and  directories 
for  1988.  The  annual  notice  would  be  sent  by  January  31,  1988,  or  3 
months  after  the  date  of  enactment  of  this  legislation. 
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Sec.  205.  Providing  additional  medical  assistance  for  Indigent  Medi- 
care beneficiaries 

Present  law 

Under  current  law,  eligibility  of  the  elderly  and  the  disabled  for 
Medicaid  is  linked  to  actual  or  potential  receipt  of  cash  assistance 
under  the  Federal  Supplemental  Security  Income  (SSI)  program. 
The  income  and  resource  eligibility  criteria  for  the  Medicaid  differ 
substantially  among  the  states.  All  state  Medicaid  plans,  except  for 
Wyoming,  pay  the  monthly  Medicare  Part  B  premium  payment  for 
their  dual  eligible  beneficiaries  who  are  cash  assistance  SSI  recipi- 
ents under  a  '^buy-in"  agreement.  If  a  state  does  not  buy-in  for 
Part  B  coverage  on  behalf  of  cash  assistance  beneficiaries,  it  cannot 
receive  Federal  matching  payments  for  medical  services  which 
would  have  been  covered  under  Medicare  if  there  had  been  a  buy- 
in  arrangement.  The  Federal  government  does  match  state  pay- 
ments for  copayments  for  cash  assistance  beneficiaries.  States  may 
pay  the  Medicare  coinsurance  (generally  20  percent  of  the  * 'reason- 
able charge")  and  deductible  amounts  in  full;  States  may  also  pay 
lesser  amounts. 

Public  Law  99-509  created  an  optional  categoricsdly  needy  group 
composed  of  the  elderly  and  disabled  with  incomes  up  to  the  Feder- 
al poverty  level.  A  State  choosing  this  option  could  pay  all  Medi- 
care cost  sharing  for  these  individuals  and  if  so,  was  also  required 
to  cover  some  newly  eligible  pregnant  women  and  children.  States 
are  required  to  use  the  SSI  resources  standard  or  a  higher  resource 
standard  in  determining  eligibility. 

As  a  result  of  the  catastrophic  coverage  provided  by  this  legisla- 
tion, States  would  pay  a  reduced  amount  for  those  individuals  for 
whom  they  currently  pay  the  Medicare  deductibles  and  coinsur- 
ance. It  is  the  belief  of  the  Committee  that  the  States  should  use 
these  savings  to  improve  benefits  for  the  indigent  elderly  and  dis- 
abled. 

Currently,  none  of  the  States  buy  into  the  Medicare  program  for 
all  of  the  elderly  whose  incomes  are  below  the  Federal  Census 
Bureau  poverty  level,  now  $5,255  for  single  elderly  individuals  and 
$6,628  for  a  couple  in  1987.  The  Congressional  Budget  Office,  in 
1986,  estimates  that  about  3.3  million  of  the  elderly  had  incomes 
below  for  Federal  Poverty  level,  but  only  1.1  million  are  covered 
under  Medicaid.  The  2.2  million  individuals  not  now  receiving  Med- 
icaid are  also  most  likely  to  lack  private  Medigap  insurance  and 
least  likely  to  be  able  to  afford  Medicare's  cost  sharing  require- 
ments. 

Explanation  of  provisions 

The  Federal  Supplemental  Security  Income  (SSI)  program  would 
be  amended  to  establish  a  separate  category  of  elderly  and  disabled 
for  whom  state  Medicaid  programs,  including  states  operating 
under  Section  1115(a)  waivers,  would  be  required  to  pay  the  Medi- 
care premium,  deductibles  and  coinsurance  amounts.  Federal 
matching  payments  would  be  available  for  these  expenses  under 
the  same  formula  states  are  currently  reimbursed  under  the  Medic- 
aid program. 
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Although  states  are  required  to  cover  Medicare's  cost  sharing  re- 
quirements under  this  proposal,  States  would  be  permitted  to  uti- 
lize the  Section  1843  mechanism  to  implement  their  Medicare 
''buy-in"  programs  to  cover  Medicare  eligible  individuals. 

All  elderly  and  disabled  with  incomes  up  to  the  Federal  Census 
Bureau  poverty  level  (i.e.  incomes  up  to  $5,255  for  an  elderly  indi- 
vidual and  $6,628  for  a  couple  in  1987)  and  who  meet  the  resource 
standard  would  be  entitled  to  participate  in  this  program.  States 
would  be  required  to  use  the  SSI  resource  standards,  or  a  higher 
resource  standard,  in  determining  eligibility 

This  proposal  would  not  require  the  States  to  make  payment  for 
regular  Medicaid  benefits. 

Effective  date 

The  States  would  be  required  to  pay  the  (1)  monthly  premium  for 
months  beginning  with  July,  1988,  and  (2)  items  and  services  ftir- 
nished  on  and  after  July  1,  1988. 

Sec.  206.  Adjustment  in  Medicare  Part  B  premium 

Present  law 

(a)  Transitional  Adjustments  in  1990  and  1991. — Under  current 
law  premiums  for  Part  B  of  Medicare  are  paid  on  a  monthly  basis 
according  to  an  amount  established  in  advance  for  each  calendar 
year.  The  current  method  (effective  for  1984-1988)  of  determining 
the  monthly  premium  is  to  use  a  formula  that  sets  the  premium 
rate  at  25  percent  of  the  amount  needed,  in  the  aggregate,  to  cover 
program  costs  for  aged  beneficiaries.  In  the  case  of  beneficiaries 
who  have  their  premiums  deducted  from  their  Social  Security 
checks,  if  there  is  a  Social  Security  cost-of-living  adjustment  that  is 
less  than  the  amount  for  the  increased  premium,  the  premium  in- 
crease otherwise  applicable  for  1987  or  1988  will  be  reduced  to 
avoid  a  reduction  in  the  beneficiaries'  Social  Security  checks. 

For  calendar  years  beginning  in  1989,  the  calculation  of  the  Part 
B  premium  will  return  to  prior  law  so  that  the  premium  rate  will 
be  the  lower  of:  (1)  an  amount  sufficient  to  cover  one-half  of  the 
costs  of  the  program  for  the  aged  or  (2)  the  current  premium 
£miount  increased  by  the  percentage  by  which  cash  benefits  were 
increased  under  the  cost-of-living  adjustment  (COLA)  provisions  of 
the  Social  Security  program. 

To  assure  that  the  total  catastrophic  proposal  is  revenue  neutral 
for  fiscal  years  1988  through  1992,  a  small  additional  premium  will 
be  necessary  in  1990,  1991,  1992. 

(h)  Part  B  premium  for  residents  of  U.S.  Commonwealths  and 
Territories. — Under  current  law  all  Medicare  beneficiaries  who  vol- 
untarily enroll  in  Part  B  of  Medicare  are  subject  to  the  same  Part 
B  premium  pa3rment  rules  and  receive  the  same  Medicare  benefits, 
notwithstanding  that  they  may  reside  in  the  American  Common- 
wealths of  Puerto  Rico  and  Northern  Mariana  Islands  or  the  Terri- 
tories of  Guam,  the  Virgin  Islands,  and  America  Samoa. 

Concern  has  been  expressed  by  some  of  the  Commonwealths  and 
Territories  that  if  their  residents,  who  are  Medicare  beneficiaries, 
are  not  required  to  share  in  the  cost  of  the  catastrophic  benefits 
contained  in  this  legislation,  as  are  Medicare  beneficiaries  in  the 
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States,  then  their  Medicare  beneficiaries  will  not  be  entitled  to 
Medicare  catastrophic  benefits  provided  in  this  legislation. 

It  is  the  Committee's  intention  to  finance  all  of  the  catastrophic 
benefits  in  1988  and  1989  from  a  supplemental  premium  charged 
Medicare  beneficiaries  who  file  a  Federal  Income  Tax  Return.  As 
each  Commonwealth  and  Territory  has  its  own  internal  revenue 
code  that  is  not  amended  by  Federal  legislation  and  the  residents 
of  these  U.S.  possession  are  not  subject  to  the  Federal  Internal  Rev- 
enue Code  unless  they  have  U.S.  source  income,  it  is  the  Commit- 
tee's belief  that  some  alternative  method  of  pa3rmeiit  is  necessary 
in  order  to  require  Medicare  beneficiaries  in  the  U.S.  possessions  to 
pay  their  fair  share  of  the  cost  of  the  catastrophic  benefits. 

jBecause  Medicare  beneficiaries  in  the  U.S.  possessions  are  sub- 
ject to  payment  of  the  Part  B  premium  if  they  voluntarily  enroll  in 
Part  B,  the  Conmiittee  believes  that  requiring  an  additional  premi- 
um to  the  current  Part  B  premium  for  these  Medicare  beneficiaries 
is  the  most  equitable  and  administratively  feasible  jnethod  of  col- 
lecting revenue  to  finance  the  catastrophic  benefits  in  the  U.S.  pos- 
sessions. 

(c)  Part  B  premium  for  individuals  enrolled  under  part  B  but  not 
entitled  to  benefits  under  part  A. — Under  current  law  individuals 
aged  65  and  over  who  are  not  Social  Security  beneficiaries  and 
therefore  not  entitled  to  Medicare  Part  A  benefits  may  voluntarily 
elect  to  enroll  in  Medicare  Part  B.  These  individuals  pay  the  same 
premium  as  is  charged  all  other  Medicare  beneficiaries  who  enroll 
in  Part  B  and  are  entitled  to  the  same  benefits  as  other  Medicare 
Part  B  beneficiaries. 

Because  these  individuals  will  not  be  subject  to  the  Medicare 
supplemental  premium  collected  through  the  Federal  income  tax 
code,  it  is  the  Committee's  intent  to  charge  these  beneficiaries  an 
additional  premium  which  would  be  added  to  their  Part  B  premi- 
um. In  this  manner,  these  beneficiaries  will  help  finance  the  Part 
B  catastrophic  benefits. 

Explanation  of  provision 

(a)  Transitional  adjustments  in  1990  and  1991,— The  monthly 
Part  B  premixim  for  each  Medicare  beneficiary  voluntarily  enrolled 
in  Part  B  for  each  month  in  calendar  year  1990  would  be  $1.00 
greater  than  the  amount  otherwise  determined  under  current  law. 
For  calendar  year  1991  the  monthly  Part  B  premium  would  be  40 
cents  greater  than  the  amount  otherwise  determined  under  current 
law  following  the  $1.00  increase  in  1990.  The  net  effect,  according 
to  CBO  estimates,  would  be  to  increase  the  Part  B  premium  by  ap- 
proximately $1.50  a  mounth  in  1991  and  1992  above  current  law 
Part  B  monthly  premium  amounts.  In  later  years,  as  in  current 
law,  the  Part  B  premium  would  increase  (1)  by  an  amount  suffi- 
cient to  cover  one-half  of  the  costs  of  the  program  for  the  aged  or 
(2)  by  an  amount  increased  by  the  percentage  increase  in  the  Social 
Security  cost-of-living  adjustment  (COLA)  increase,  whichever  is 
smaller. 

(b)  Part  B  premium  for  residents  of  U.S.  Commonwealths  and 
Territories. — In  the  case  of  a  resident  of  the  Commonwealths  of 
Puerto  Rico  or  Northern  Mariana  Islands  of  Territories  of  Guam, 
the  Virgin  Islands  or  America  Samoa,  of  the  United  Stetes  who 
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voluntarily  enrolls  in  Medicare  Part  B  the  monthly  Part  B  premi- 
um otherwise  determined  for  that  Medicare  beneficiary  in  1988  or 
1989  would  be  increased  by  an  amount  that  would  equal  one 
twelfth  of  the  product  of  the  average  per  capital  additional  benefits 
contained  in  this  legislation  (and  related  administrative  costs),  as 
determined  by  the  Secretary  during  September  of  the  previous  year 
£ind  the  ratio  of  (1)  the  per  capita  actuarial  value  of  the  benefits 
under  Parts  A  and  B  for  residents  of  the  (Commonwealth  or  Terri- 
tory who  are  entitled  to  Medicare  Parts  A  and  B  benefits,  to  (2)  the 
per  capita  actuarial  value  of  the  benefits  under  Parts  A  and  B  for 
resident  of  the  United  States  who  are  entitled  to  Medicare  Part  A 
and  B  benefits. 

In  1990,  the  monthly  Part  B  premium  beneficiaries  would  pay 
would  be  the  sum  of:  (1)  the  current  law  Part  B  premium  in  1989, 
(2)  the  amount  added  in  1989  for  residents  in  each  Territory  or 
Commonwealth  and  (3)  would  be  increased  by  the  percentage  of  an 
amount  sufficient  to  cover  one-half  of  the  costs  of  the  program  for 
the  aged  or  by  an  amount  increased  by  the  percentage  increase  in 
the  Social  Security  cost-of-living  adjustment  (COLA)  increase, 
whichever  is  smaller. 

For  subsequent  years  the  Part  B  monthly  premium  would  be  in- 
creasd  by  current  law  provisions. 

The  monthly  Part  B  premium  assessed  Medicare  beneficiaries  in 
the  Commonwealths  and  Territories  would  not  include  the  addi- 
tional premium  amounts  described  in  section  (a)  above  as  benefici- 
aries in  the  Commonwealths  and  Territories  would  be  required  to 
pay  the  value  of  the  additional  benefits  through  the  additionsd  pre- 
mium assessed  under  this  section. 

(c)  Part  B  Premium  for  Individuals  Enrolled  Under  Part  B  But 
Not  Entitled  to  Benefits  Under  Part  A. — The  monthly  Part  B  pre- 
mium for  Medicare  beneficiaries  entitled  to  benefits  under  Part  B 
but  not  entitled  to  (or,  on  application  without  payment  of  an  addi- 
tional premium,  would  not  be  entitled  to)  benefits  under  Part  A, 
would  be  in  1989,  (1)  the  monthly  premium  otherwise  determined 
for  the  individual  under  current  law,  (2)  and  increased  by  an 
amount  equal  to  one-twelfth  of  the  average,  per  capita  additional 
benefits  (and  related  administrative  costs)  the  Secretary  estimates 
(during  September  of  1988)  would  be  payable  for  the  additional 
benefits  contained  in  this  legislation. 

In  1990,  the  monthly  Part  B  premium  beneficiaries  would  pay 
would  be  the  sum  of:  (1)  the  current  law  Part  B  premium  in  1989, 
(2)  plus  the  amount  added  in  1989  for  the  Part  B  buy-in  only  bene- 
ficiaries and  (3)  would  be  increased  by  the  percentage  of  an  amount 
sufficient  to  cover  one-half  or  the  costs  of  the  program  for  the  aged 
or  by  an  amount  increased  by  the  percentage  increase  in  the  Social 
Security  cost-of-living  adjustment  (COLA)  increase,  whichever  is 
smaller. 

For  subsequent  years  the  part  B  monthly  pr2mium  would  be  in- 
creased by  current  law  provisions. 

Effective  date 

(a)  The  provision  would  apply  to  monthly  premiums  for  months 
beginning  with  January  1990.  (b)  The  provision  would  apply  to 
monthly  premiums  for  months  beginning  with  January  1988.  (c) 
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The  provision  would  apply  to  monthly  premiums  for  months  begin- 
ning with  Januray  1989. 

Sec.  207.  Changes  in  certification  of  Medicare  supplemental  health 
insurance  policies. 

Present  law 

(a)  Establishment  of  New  Medigap  Standards. — Under  current 
law  Medicare  supplemental  health  insurance  policies  (Medigap 
policies)  must  meet  minimum  standards  before  compaoiies  can 
market  them  as  Medigap  policies.  The  Standards  are  contained  in 
a  model  state  program  approved  by  the  National  Association  of  In- 
surance Commissioners  (NAIC)  on  June  1,  1979,  and  inconwrated 
in  section  1882  of  the  Social  Security  Act.  This  section  is  commonly 
referred  to  as  the  ''Baucus  Amendment." 

The  standards  contained  in  section  1882  require  Medigap  policies 
to:  (1)  cover  all  of  the  Medicare  Part  A  inpatient  coinsurance  for 
the  61st  through  90th  day  in  the  hospital,  and  the  91st  through 
150th  day  lifetime  reserve  days,  plus  90  percent  of  covered  hospital 
inpatient  expenses  for  a  lifetime  maximum  of  up  to  365  days  after 
the  insured  has  exhausted  Medicare  benefits;  (2)  cover  the  Medi- 
care Part  B  coinsurance,  which  may  be  subject  to  a  $200  deductible 
and  a  maximum  benefit  of  $5,000  per  year;  (3)  cover  the  Part  A  and 
B  blood  deductibles;  (4)  not  define  preexisting  conditions  more  re- 
strictive than  as  a  condition  that  was  diagnosed  or  treated  within  6 
months  before  the  effective  date  of  the  policy;  (5)  automatically 
change  as  Medicare's  deductibles  and  coinsurance  requirements 
change;  (6)  have  a  "free  look"  period,  during  which  an  individual 
may  return  an  unwanted  policy  for  cancellation  and  receive  a  full 
refund  of  any  premium  paid;  (7)  provide  cancellation  and  termina- 
tion clauses  to  be  prominently  displayed;  and  (8)  at  the  time  of  sale, 
provide  a  buyer's  guide  explaining  benefits  and  limitations  of  Medi- 
care supplemental  insurance. 

In  addition,  loss  ratio  targets  were  established  for  Medigap  poli- 
cies that  set  a  goal  for  the  percentage  of  insurance  premiums  to  be 
returned  to  policyholders  in  the  form  of  benefits.  Medigap  policies 
must  be  expected  to  pay  benefits  at  least  equal  to  60  percent  of  the 
earned  premiums  for  individual  policies  and  75  percent  for  group 
policies. 

There  are  Federal  sanctions,  consisting  of  fines  and/or  imprison- 
ment, for  (1)  furnishing  false  information  to  obtain  the  Secretary's 
certification,  (2)  posing  as  a  Federal  agent  to  sell  Medigap  policies, 
(3)  knowingly  selling  policies  that  duplicate  coverage  the  individual 
already  has,  and  (4)  selling  supplemental  policies  by  mail  in  states 
that  have  not  approved,  or  are  deemed  not  to  have  approved,  their 
sale. 

(b)  Required  mailing  of  notice. — Under  current  law  there  is  no 
requirement  that  Medicare  supplemental  health  insurance  compa- 
nies send  a  notice  to  their  policyholders  explaining  chsmges  made 
by  the  Congress  and  how  this  affects  the  premium  charged. 

(cj  Required  submission  of  advertising. — Under  current  law  there 
is  no  requirement  that  Medicare  supplemental  health  insurance 
companies  submit  for  review  their  advertising  copy  to  State  Insur- 
ance Commissioners. 
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(d)  Transition  for  current  policies. — Under  current  law,  whoever 
knowingly  sells  a  health  insurance  policy  to  an  individual  entitled 
to  Medicare  Part  A  or  enrolled  in  Medicare  Part  B,  with  knowledge 
that  such  policy  substantially  duplicates  health  benefits  under  the 
Medicare  program,  is  considered  guilty  of  a  felony  and  upon  convic- 
tion may  be  fined  not  more  than  $25,000  or  imprisoned  for  not 
more  than  5  years,  or  both. 

The  Committee  believes  that  because  the  Federal  Minimum  Ben- 
efit Requirements  for  Medigap  policies  contained  in  the  Baucus 
Amendment  include  benefits  that  are  in  the  catastrophic  proposal, 
there  is  a  need  to  amend  the  Federal  law  and  in  particular  to 
waive  the  Federal  penalties  for  duplication  of  Medicare  benefits  for 
some  period  in  order  to  give  States  the  opportunity  to  change  their 
minimum  benefit  requirements  for  Medigap  policies. 

In  order  to  reduce  the  confusion  about  Medicare  benefits  once 
catastrophic  legislation  is  enacted,  the  Committee  believes  that  Me- 
digap insurers  should  be  required  to  inform  their  policyholders  of 
the  changes  in  Medicare  benefits  and  submit  their  advertising  to 
State  Insurance  Commissioners. 

Explanation  of  provisions 

(a)  Recommendations  for  new  standards. — The  Secretary  of 
Health  and  Human  Services,  taking  into  consideration  the  Medi- 
care catastrophic  legislation  passed  by  the  Congress  and  any  rec- 
ommendations developed  by  the  National  Association  of  Insurance 
Commissioners,  would  be  required  to  report  to  the  Congress  within 
150  days  after  enactment  his  recommendations  for  changes  that 
should  be  made  in  the  Federal  requirements  contained  in  Section 
1882  of  the  Social  Security  Act  for  certification  of  Medicare  Supple- 
mental policies. 

It  is  the  sense  of  Committee  that  Congress  would  promptly  act  on 
such  recommendations  and  provide  for  appropriate  changes  in  the 
Federal  standards,  for  whcih  states  would  adjust  their  laws  in  a 
timely  manner. 

(b)  Required  mailing  of  notice. — Medicare  Supplemental  policies 
in  effect  on  Janury  1,  1988,  would  be  required,  on  a  one  time  basis 
by  January  31,  1988,  to  send  a  letter  to  their  Medicare  policyhold- 
ers that  explains  the  improved  benefits  contained  in  the  cata- 
strophic legislation  passed  by  the  Congress  and  how  these  improve- 
ments will  affect  the  benefits  contained  in  the  medigap  policies  and 
the  cost  of  the  medigap  premium. 

(c)  Required  submission  of  advertising. — Companies  providing 
Medicare  supplemental  policies  would  be  required  to  submit  their 
advertising  (whether  through  the  written,  radio  or  television 
medium)  to  each  State  Insurance  Commissioner  (or  comparable  of- 
ficer identified  by  the  Secretary)  in  which  they  do  business  for 
review  as  to  whether  their  marketing  practices  comply  with  state 
law. 

The  Committee  intends  that  advertising  copy  would  be  submitted 
for  review  but  that  the  company  could  use  the  advertisement, 
whether  written,  by  radio  or  television  medium,  without  waiting 
for  formal  approval  of  the  advertising  copy. 

The  Committee  further  wishes  to  clarify  that  only  the  advertise- 
ment to  be  shown  to  consumers  be  submitted  for  review  and  not 
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financial  or  other  records  surrounding  the  advertisement  copy  be 
submitted  to  the  State  Insurance  Ck)mmissioner  or  other  body  des- 
ignated by  the  State. 

(d)  Transition  for  current  policies. — The  Federal  penalties  for 
noncompliance  with  the  substantial  duplication  of  health  benefit 
requirements  contained  in  Section  1882  of  the  Social  Security  Act 
for  existing  Medicare  supplemental  health  insurance  policies  would 
be  suspended  for  the  period  January  1,  1988,  and  ending  on  Decem- 
ber 31,  1989.  However,  new  policies  issued  as  of  January  1,  1988, 
would  still  be  subject  to  the  penalties  of  fines  of  not  more  than 
$25,000  or  imprisonment  for  not  more  than  5  years,  or  both,  after 
Medicare  catastrophic  legislation  is  enacted. 

Sec.  208.  Extension  of  social  HMO  demonstration  projects 

Present  law 

Under  Sec.  2355  of  the  Deficit  Reduction  Act  of  1984  the  Secre- 
tary of  Health  and  Human  Services  approved  waivers  to  establish 
a  project  to  demonstrate  the  concept  of  a  social  health  mainte- 
nance organization.  The  four  demonstration  sites  selected  were: 
SCAN  Health  Plan,  Inc.  Long  Beach,  California;  Kaiser  Perman- 
ente  Medicare  Plus  II,  Portland  Oregon;  Seniors  Plus,  Minneapolis, 
Minnesota;  and  Elderplan,  Inc.,  Brookljrn,  New  York.  These  sites 
are  to  provide  for  the  integration  of  health  and  social  services 
under  the  direct  financial  management  of  a  provider  of  services. 
The  Social  HMOs  are  to  enroll  Medicare  beneficiaries  voluntarily 
in  the  HMO  model  and  services  are  financed  on  a  prepaid,  capitat- 
ed, at-risk  basis.  Operations  began  in  the  spring  of  1985  and  are 
scheduled  to  end  in  the  fall  of  1988. 

Because  the  demonstration  sites  have  had  some  difficulty  in  en- 
rolling a  sufficient  number  of  Medicare  beneficiaries  and  therefore 
have  not  had  an  adequate  amount  of  time  to  properly  study  the 
concept  of  a  social  HMO,  the  Committee  believes  that  the  waivers 
for  the  four  demonstration  sites  should  be  extended. 

Explanation  of  provision 

The  Secretary  of  Health  and  Human  Services  would  be  directed 
to  extend  without  interruption,  through  September  30,  1992,  the 
waivers  granted  under  Sec.  2355  of  the  Deficit  Reduction  Act  of 
1984  for  the  social  HMO  demonstration  project  under  the  same 
terms  and  conditions  (other  than  duration  of  the  project)  estab- 
lished under  Sec.  2355.  The  Social  HMOs  would  be  at  full  risk  in 
the  third  year  and  succeeding  years.  An  interim  report  to  Congress 
would  be  due  by  December,  1988,  and  a  final  report  to  Congress  on 
the  project  would  be  due  not  later  than  March  31,  1993. 

Sec.  209.  Study  on  comprehensive  medical  coverage  under  the  Medi- 
care Program 

Present  law 

There  is  no  study  now  being  conducted  on  the  cost  of  expanding 
the  Medicare  program  to  provide  comprehensive  medical  services, 
including  long  term  care,  either  under  a  capitation  arrangement  or 
by  a  fee  for  service  method  of  pajnnent. 
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Because  of  the  strong  interest  on  the  part  of  several  Members  of 
Congress  and  other  interested  parties  that  Medicare  be  expanded 
to  include  services  not  now  covered  under  the  Medicare  program, 
in  particular  long  term  care,  the  Committee  believes  that  a  study 
should  be  conducted  to  assess,  the  need  for,  and  costs  of,  providing 
these  services  under  the  Medicare  program. 

Explanation  of  provision. 

The  General  Accounting  Office  (GAO)  would  be  requested  to  con- 
duct a  study  to  assess  the  need  for,  and  cost  of,  the  following  serv- 
ices in  the  Medicare  program  for  Medicare  beneficiaries:  (1)  an 
annual  preventive  care  visit  which  would  include  diagnostic  proce- 
dures performed  during  annual  physician  examination,  including 
(as  medically  appropriate  by  sex)  a  routine  Papanicolaou  test,  blood 
test  for  cholesterol  levels,  colorectal  exam,  and  a  mammogram,  (2) 
an  Einnual  vision  examinination  and  the  dispensing  of  prescription 
eyeglasses,  (3)  dental  services,  including  an  annual  dental  examina- 
tion and  cleaning,  tooth  extractions,  simple  restorations,  services 
required  for  dentures,  surgical  preparation  of  endentulous  ridges, 
periodontal  therapy  and  endodontics,  (4)  biannual  hearing  thresh- 
old testing  and  hearing  aids  for  those  with  a  significant  hearing 
loss,  (5)  comprehensive  long-term  care  services  (including  adult  day 
care  services,  intermediate  care  facility  services,  home  and  commu- 
nity based  services,  outpatient  drug  therapy,  and  respite  care)  pro- 
vided on  a  case-managed  bsisis  in  the  environment  of  least  restric- 
tion, where  approved  and  regularly  recertified  by  a  geriatric  assess- 
ment team,  and  (6)  prescription  drugs  and  biologicals. 

The  GAO  would  be  directed  to  make  separate  determinations  of 
the  cost  of  each  of  the  services  described  above  on  the  basis  of  fee- 
for  service  reimburement  and  on  the  basis  of  a  comprehensive  cap- 
titation  pajnnent  arrangement.  Cost  estimates  would  be  determined 
for  1988  and  the  succeeding  four  years. 

Effective  data 

The  GAO  would  be  required  to  report  to  the  Congress  on  the  re- 
sults of  the  study  not  later  than  six  months  after  the  date  of  the 
enactment  of  this  Act. 

Sec.  210.  Research  on  long-term  care  for  Mediare  beneficiaries 
Present  law 

The  Federal  government  has  funded  some  research  on  the  deliv- 
ery and  cost  of  long  term  care  for  the  Medicare  population  for  a 
number  of  years,  but  essential  data  is  still  lacking  and  there  has 
been  no  effort  to  coordinate  the  findings  from  these  earlier  studies. 

Knowing  that  a  greater  proportion  of  the  American  population 
will  require  long  term  care  services  in  the  coming  decades,  it  is  the 
belief  of  the  Committee  that  there  is  insufficient  data  for  the  Com- 
mittee to  make  informed  decisions  concerning  the  delivery  and  cost 
of  providing  long  term  care  under  the  Medicare  program. 
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Explanation  of  provision 

The  Secretary  of  Health  and  Human  Services  would  be  required 
to  provide  for  a  new  progam  of  research  on  issues  relating  to  the 
delivery  and  financing  of  long  term  care  for  Medicare  beneficiaries. 

There  would  be  authorized  to  be  appropriated,  in  equal  parts 
from  the  Hospital  Insurance  Trust  Fund  and  the  Federal  Supple- 
mentary Medical  Insurance  Trust  Fund,  $5  million  each  fiscal  year 
from  1988  through  1992  to  carry  out  the  new  research  projects. 

The  new  research  projects  would  be  in  addition  to  the  current 
level  of  effort  by  the  Health  Care  Financing  Administration's 
Office  of  Research  and  Demonstrations,  the  National  Center  for 
Headth  Services  Research,  the  National  Institute  on  Aging,  and  the 
Office  of  the  Assistant  Secretary  for  Planning  and  Evaluation. 

This  new  research  would  focus  on  issues  of  delivering  and  financ- 
ing long  term  care  and  would  include  at  least  the  following  areas: 
(1)  the  financial  characteristics  of  Medicare  beneficiaries  who  re- 
ceive or  need  long-term  care  services,  including  whether  such  bene- 
ficiaries are  eligible  for  Medicaid  benefits  for  such  care,  (2)  how  the 
financial  and  other  characteristics  of  Medicare  beneficiaries  affect 
their  utilization  of  institutional  and  noninstitutional  long-term 
care  services,  (3)  how  relatives  of  Medicare  beneficiaries  are  affect- 
ed financially  and  in  other  ways  because  the  beneficiaries  require 
or  receive  long-term  care  services,  (4)  the  quality  of  long-term  care 
services  (in  community-based  and  custodial  settings)  and  how  the 
provision  of  long-term  care  services  may  reduce  expenditures  for 
acute  health  care  services,  and  (5)  the  effectiveness  of  consumer 
protections  in  the  States  and  at  the  Federal  level  which  assure  ade- 
quate access  to  long  term  care  (other  than  in  a  nursing  home)  and 
protect  the  rights  of  Medicare  beneficiaries. 


In  compliance  with  clause  7(a)  of  Rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  following  statement  is  made:  the 
Committee  agrees  with  the  estimate  prepared  by  the  Congressional 
Budget  Office  (CBO)  which  is  included  below.  This  estimate  indi- 
cates that  the  combined  costs  and  revenues  in  the  bill  will  not  add 
to  the  budget  deficit,  but  indeed  reduce  the  deficit  slightly.  The  rev- 
enue estimate  from  the  Joint  Committee  on  Taxation  is  also  includ- 
ed below. 

A  summary  of  the  direct  spending  and  revenue  impact  of  the  bill 
is  shown  in  the  table  below: 


TI.  Budget  Effects  of  the  Bill 


1.  committee  estimate 


[By  fiscal  year,  in  millions  of  dollars] 


1988 


1989 


1990 


1991 


1992 


Outlays  (direct  spending) 
Revenues  


1,025  3,880  5,410  6,330  7,445 
1,421     5,018     5,888    6,641  7,550 

-396  -1.138    -478    -311  -105 


Net  impact  upon  deficit. 
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2.  STATEMENT  REGARDING  NEW  BUDGET  AUTHORITY  AND  TAX 
EXPENDITURES 

In  compliance  with  clause  2QX3XB)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  states  that  the  letter 
from  the  Congressional  Budget  Office  indicates  that  there  is  a 
change  in  budget  authority  and  that  there  are  no  new  or  increased 
tax  expenditures  as  a  result  of  the  bill. 

3.  COST  ESTIMATE  PREPARED  BY  THE  CONGRESSIONAL  BUDGET  OFFICE 

In  compliance  with  clause  2(1X3XC)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives  requiring  a  cost  estimate  prepared  by  the 
Congressional  Budget  Office,  the  following  report  prepared  by  CBO 
is  provided. 

CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

1.  BiU  number:  H.R.  2470. 

2.  Bill  title:  The  Medicare  Catastrophic  Protection  Act  of  1987. 

3.  Bill  status:  As  ordered  reported  by  the  Committee  on  Ways  and  Means  on  May 
19, 1987. 

4.  Bill  purpose:  To  amend  title  XVm  of  the  Social  Security  Act  to  provide  protec- 
tion against  catastrophic  medical  expenses  under  the  Medicare  program,  and  for 
other  purposes. 

5.  Estimated  cost  to  the  Federal  Government: 


[By  fiscal  years,  in  millions  of  dollars] 


Direct  spending/offsetting  receipts: 
Section  101  provisions: 

Eliminating  the  limit  on  covered  hospital  days: 

Budget  authority  

Outlays  

Eliminating  enrollees'  copayments  for  hospital  coinsurance  and 
reserve  days: 

Budget  authority  

Outlays  

Limiting  payment  of  the  hospital  deductit)le  to  the  first  stay  each 
year: 

Budget  authority  

Outlays  

Indexing  the  first-stay  hospital  deductible  amount  to  the  COLA: 

Budget  authority  

Outlays  

Changing  the  calculation  of  the  part  A  premium: 

Budget  authority  

Outlays  

Effect  on  turst  fund  from  change  in  part  A  premium: 

Budget  authority  

Outlays  

Section  102  provisions: 

Changing  the  requirements  for  coinsurance  on  SNF  stays,  and 
covering  up  to  150  days  a  year: 

Budget  authority  

Outlays  

Eliminating  the  prior  hospitalization  requirement  of  coverage  of  SNF 
stays: 

Budget  authority  

Outlays  


1988 

1989 

1990 

1991 

1992 

-10 

-30 

-60 

-90 

-130 

180 

300 

345 

380 

420 

-15 

-50 

-95 

-150 

-210 

295 

485 

560 

615 

680 

-20 

-60 

-110 

-160 

-220 

395 

530 

550 

595 

655 

(M 

-5 

-15 

-35 

-65 

10 

75 

175 

290 

410 

15 

25 

25 

25 

25 

15 

25 

25 

25 

25 

-16 

-27 

-30 

-30 

-35 

0 

0 

0 

0 

0 

-10 

-30 

-55 

-85 

-120 

170 

275 

315 

350 

385 

(M 

-2 

-5 

-10 

-15 

0 

40 

55 

65 

75 
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[By  fiscal  yun.  in  miions  of  Mm] 

1988       1989       1990       1991  1992 


Section  103  pfovisions: 

Eliminating  tt»e  210  day  limit  on  hospice  benefits: 

Budget  atittwity  

Outlays  

Section  104  provisions 

Changing  Mood  deductible  requirements  from  3  per  spell  to  3  a 
year: 

Budget  authority  

Outlays  -„  

Section  105  provisions: 

Transfering  home  health  benefits  to  part  B: 
Effect  on  part  A: 

Budget  authority  

Outlays  

Effect  on  part  B: 

Budget  authority  

Outlays  

Section  201  provisions: 

Benefits  from  the  cap  on  part  B  copayments: 

Budget  authority  

Outlays  

Section  202  provisions: 

Extending  home  health  benefits  to  35  consecutive  days: 

Budget  authority  

Outlays  

Section  203  provisions; 

Increasing  limit  on  payments  for  outpatient  mental  health  services 
to  $1,000  a  year: 

Budget  authority  

Outlays  

Section  205  provisions: 

Requiring  state  Medicaid  programs  to  buy-in  all  Medicare  benefici- 
aries with  incomes  below  the  poverty  line: 

Budget  authority  

Outlays  

Section  206  provisions: 

Adjusting  part  B  premium: 

Budget  authority  

Outlays  

Spending  under  Medicaid: 

Effects  of  Medicare  provisions  on  Federal  Medicaid  costs: 

Budget  authority  

Outlays  

Total  direct  spending/offsetting  receipts: 

Budget  authority  

Outlays  

Amounts  subject  to  appropriations: 
Section  201  provisions: 

Administrative  costs  to  implement  copayment  cap: 

Outlays  

Section  204  provisions: 

Annual  notice  to  enrollees  of  benefits  under  Medicare  (half  from  HI; 
half  from  SMI): 

Outlays  

Mailing  directories  of  participating  physicians  to  all  enrollees: 

Outlays  

Section  210  provisions: 

Providing  research  funding  on  long-term  care  (half  from  HI;  half 
from  SMI): 

Outlays  

Total  amounts  subject  to  appropriations: 

Outlays  


M  ) 
\  1 

\  1 

r>  \ 

.  (M 

1 

1 

1 

.  (') 

-1 

-2 

-5 

-5 

5 

8 

10 

10 

11 

0 

130 

445 

865 

U60 

0 

-2,896 

-4,440 

-5,106 

-5,867 

0 

3,435 

4,690 

5,270 

6,075 

0 

2,896 

4,440 

5,106 

5,867 

u 

0 

2,065 

3.515 

4,310 

5,125 

0 

180 

255 

285 

330 

0 

155 

240 

275 

315 

0 

100 

200 

270 

350 

0 

85 

185 

255 

335 

40 

225 

275 

325 

360 

40 

225 

275 

325 

360 

-5 

-60 

-370 

-610 

-685 

-5 

-60 

-370 

-610 

-685 

-85 

-330 

-470 

-560 

-660 

—85 

—330 

—  4/U 

—  boU 

—  OOU 

-106 

5,945 

8,438 

9,785 

11,685 

1,025 

3,880 

5,410 

0,330 

7  ililC 

/,44d 

30 

30 

20 

20 

20 

4 

4 

4 

4 

4 

25 

25 

25 

25 

25 

5 

5 

5 

5 

5 

64 

64 

54 

54 

54 
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[By  fiscal  yean,  in  miions  of  dollars] 


1988 


1989 


1990 


1991 


1992 


Revenues: 


Section  106  provisions: 

imposing  an  income-retated  sivplemental  premium:  ^ 
Revenues  


1,421     5,018    5,888    6,641  7,550 


Total: 


Budget  authority.  

Outlays....;   „ 

Revenues  

Change  in  deficit  


-106  5,945  8,438  9.785  11,685 

1,089  3,994  5,464  6,384  7.499 

1,421  5,018  5,888  6,641  7,550 

-332  -1,074  -424  -257  -51 


>  Less  Oian  $0.5  tniion. 

Note:  Compooeots  may  not  sun  to  total  due  to  nwndHig. 

The  effects  of  this  bill  fall  within  function  570  and  function  550. 
1.  EJstimates  are  from  the  Joint  Committee  on  Taxation. 

Basis  of  estimate 

Under  current  law,  Part  A  of  Medicare  (Hospital  Insurance)  pays 
most  of  the  costs  for  Medicare-covered  services  provided  by  hospi- 
tals, skilled  nursing  facilities  (SNFs),  home  health  agencies,  and 
hospices.  EnroUees  share  the  costs  of  services  through  a  variety  of 
copayment  requirements,  most  of  which  are  related  to  the  firstnlay 
hospital  deductible  amount  (which  was  $520  in  1987).  The  bill 
would  change  the  HI  copayment  requirements,  effective  January  1, 
1988,  with  the  result  that  Medicare's  reimbursement  costs  would 
increase.  It  would  also  change  the  way  in  which  the  HI  premium  is 
calculated,  which  would  affect  only  those  enroUees  not  already  en- 
titled to  HI  benefits  through  previous  pajroU  tax  contributions. 

Part  B  of  Medicare  (Supplementary  Medical  Insurance)  pays  for 
services  provided  by  physicians,  independent  laboratories,  and  hos- 
pital outpatient  departments.  Under  current  law,  SMI  enroUees 
are  responsible  for  the  first  $75  of  covered  medical  expenses,  plus 
20  percent  of  all  reasonable  charges  above  the  deductible  amount. 
This  bill  would  alter  copayment  requirements  under  Part  B  of 
Medicare  by  capping  each  enroUee's  annusil  liability  for  copay- 
ments,  first  effective  for  calendar  year  1989.  It  would  also  provide 
some  expansion  of  mental  health  and  home  health  benefits. 

Over  the  five-year  projection  period,  the  additional  benefits  pro- 
vided under  this  bill  would  be  financed  by  increases  in  the  SMI 
premium  and  by  implementation  of  a  new  income-related  premium 
collected  through  the  income  tax  system. 

Elstimates  of  the  costs  to  Medicare  from  the  copajmient  provi- 
sions of  this  bill  were  derived  by  simulating  the  effects  of  proposed 
changes  on  a  1  percent  random  sample  of  Medicare  enroUees 
(about  300,000  enrollee  records).  Medicare  reimbursement  and  co- 
payment  costs  for  these  enroUees  in  1985  under  current  law  were 
aged  to  1988  through  1992,  using  CBO's  baseline  projections  for  en- 
rollment and  reimbursements,  separately  for  each  major  service 
category.  Total  Medicare  reimbursements  under  current  law  were 
compared  to  what  reimbursements  would  be  after  implementation 
of  the  proposed  provisions  to  obtain  the  estimated  costs  of  the  bene- 
fit expansion. 
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Under  current  law,  Medicare  reimbursements  per  enrollee  are 
projected  to  increase  by  about  9.6  percent  annually  between  1987 
and  1992.  Under  this  bill,  reimbursements  per  enrollee  would  in- 
crease by  an  estimated  10.9  percent  annually  over  the  same  period. 
About  85  percent  of  the  additional  benefit  costs  would  be  due  to  the 
assumption  by  Medicare  of  some  enroUees'  copa3rment  liabilities  for 
current  services.  The  remaining  15  percent  of  estimated  costs 
would  be  due  to  increased  use  of  Medicare^overed  services  by  en- 
rollees.  The  utilization  responses  assumed  in  the  estimate  were 
based  on  regression  analyses  of  health  care  use  by  Medicare  enroU- 
ees  with  and  without  supplementary  insurance  coverage  for  their 
Medicare  copayment  costs,  using  1984  Health  Insurance  Survey 
data. 

The  revenue  estimates  for  the  income-related  premiums  were  ob- 
tained from  the  Joint  Committee  on  Taxation,  and  were  based  on 
simulations  on  a  stratified  random  sample  of  current  income  tax 
returns,  projected  through  1992. 

The  specific  provisions  of  the  bill  are  explained  in  detail  below. 
Unless  otherwise  indicated,  the  provisions  would  take  effect  on 
January  1,  1988. 

Direct  spending/offsetting  receipts 
Section  101  provisions 

Section  101  of  the  bill  contains  five  provisions,  discussed  in  turn 
below.  The  estimates  in  this  section  take  account  of  Medicare's  ad- 
ditional reimbursements  to  hospitals  to  compensate  for  Medicare 
enroUees'  bad  debt — that  is,  the  failure  by  some  enroUees  to  pay 
the  deductible  and  coinsurance  amounts  for  which  they  are  liable. 
Elstimates  by  the  Inspector  General  of  the  Department  of  Health 
and  Human  Services  indicate  that  about  4  percent  of  enroUees'  co- 
pajrment  liabilities  for  hospital  stays  are  bad  debt,  which  is  eventu- 
ally paid  by  Medicare. 

Eliminating  the  limit  on  covered  hospital  days. — Under  current 
law,  Medicare  will  cover  up  to  90  days  during  each  spell  of  illness, 
plus  an  additional  lifetime  reserve  of  up  to  60  days.  In  addition, 
there  is  a  lifetime  reserve  of  190  days  for  inpatient  psychiatric 
care.  This  bill  would  eliminate  the  limit  on  covered  hospital  days 
for  general  care,  but  would  retain  the  lifetime  limit  for  inpatient 
psychiatric  care.  Only  a  fraction  of  a  percent  of  enrollees  (fewer 
than  0.1  percent)  exhaust  their  hospital  benefits  for  general  inpa- 
tient care  each  year,  but  the  costs  such  patients  incur  are  substan- 
tial. Covering  these  days  would  cost  Medicare  $180  million  in  fiscal 
year  1988.  This  estimate  is  based  on  information  provided  by  the 
Health  Care  Financing  Administration,  indicating  that  this  provi- 
sion would  add  about  0.5  percent  to  total  inpatient  costs  for  Medi- 
care-covered inpatient  stays. 

Eliminating  enrollees'  copayments  for  hospital  coinsurance  and 
reserve  days. — Under  current  law,  enrollees  pay  one-fourth  of  the 
first-day  hospital  deductible  amount  for  days  61-90  in  a  given  spell 
of  illness  (coinsurance  days),  and  one-half  of  the  deductible  amount 
for  any  lifetime  reserve  days  used.  This  bill  would  eliminate  enroll- 
ees' liability  for  coinsurance  and  reserve  days.  About  0.5  percent  of 
HI  enrollees  used  coinsurance  or  reserve  days  each  year,  account- 
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ing  for  an  estimated  2.3  million  coinsurance  days  and  0.7  million 
reserve  days  in  1988.  Eliminating  these  inpatient  coinsurance  costs 
would  cost  Medicare  $295  million  in  fiscal  year  1988. 

Limiting  payment  of  the  hospital  deductible  to  the  first  stay  each 
calendar  year. — Under  current  law,  enroUees  are  liable  for  a  hospi- 
tal deductible  each  time  they  are  admitted  to  the  hospital  in  a  new 
spell  of  illness  (which  begins  on  the  61st  day  following  discharge 
from  a  previous  inpatient  episode).  In  1988,  about  800,000  enrollees 
will  pay  more  than  one  first-day  deductible  under  current  law, 
while  no  one  would  be  liable  for  more  than  one  deductible  each 
year  under  this  bill.  In  addition,  the  bill  contains  as  hold-harmless 
provision  that  would  protect  enrollees  who  were  readmitted  after 
January  1,  1988,  within  a  spell  of  illness  that  had  begun  prior  to 
that  date  from  pajdng  another  deductible  for  such  admissions. 
These  provisions  would  cost  Medicare  an  estimated  $395  million  in 
fiscal  year  1988. 

Indexing  the  first-stay  hospital  deductible  to  the  COLA, — Under 
current  law,  the  first-day  deductible  is  tied  to  increases  in  the 
index  used  to  update  payment  rates  under  the  prospective  pajmient 
system.  Under  this  bUl,  the  deductible  would  instead  be  tied  to  in- 
creases in  the  (third-quarter)  consumer  price  index  (the  Social  Se- 
curity COLA).  This  would  slow  the  rate  of  growth  in  the  deductible, 
because  the  update  factor  is  projected  to  increase  by  35  percent 
from  1987  to  1992,  while  the  COLA  will  increase  by  only  23  percent 
over  the  same  period.  In  1988,  the  deductible  would  be  $544  under 
current  law,  but  would  be  $541  if  indexed  to  the  COLA  instead.  By 
1992,  the  deductible  would  increase  to  $700  under  current  law,  but 
would  be  only  $641  if  indexed  to  the  COLA.  The  additional  costs  to 
Medicare  of  this  provision  (after  implementing  all  of  the  inpatient 
copayment  provisions  discussed  above,  as  well  as  the  SNF  copy- 
ment  provision  discussed  below)  would  be  $10  million  in  fiscal  year 
1988. 

Changing  the  calculation  of  the  Part  A  premium. — Under  current 
law,  the  premium  charged  to  HI  enrollees  who  are  not  entitled  to 
benefits  through  previous  payroll  tsix  contributions  is  based  on  the 
first-day  deductible  amount.  Under  this  bill,  the  method  of  deter- 
mining the  premium  would  be  changed  so  that  it  would  reflect  the 
actuarial  value  of  HI  benefits.  This  would  reduce  the  projected 
monthly  premium  amount  for  1988  from  $236  to  $155,  affecting 
about  23,000  enrollees.  The  costs  to  Medicare  from  this  provision  in 
fiscal  year  1988  would  be  about  $15  million. 

Section  102  provisions 

Section  102  contains  provisions  relating  to  Medicare  coverage  of 
stays  in  skilled  nursing  facilities.  They  would  change  coinsurance 
requirements,  provide  for  coverage  of  up  to  150  days  a  year,  and 
eliminate  the  3-day  prior  hospitalization  requirement  for  covered 
SNF  care. 

Changing  the  requirements  for  coinsurance  on  SNF  stays,  and 
covering  up  to  150  days  a  year. — The  bill  would  alter  the  way  in 
which  enrollees'  coinsurance  liability  for  stays  in  skilled  nursing 
facilities  is  determined,  and  would  change  Medicare's  coverage 
limits  from  100  days  per  spell  to  150  days  a  year.  Under  current 
law,  coinsurance  amounts  equal  to  one-eighth  of  the  hospital  de- 
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ductible  amount  ($68  per  day  in  1988)  are  charged  each  day  for 
days  21-100  in  SNFs  during  each  spell  of  illness.  Under  the  bill, 
enrollees  would  pay  coinsurance  amounts  equal  to  20  percent  of 
Medicare's  national  average  reasonable  cost  for  the  first  seven  days 
of  each  SNF  stay;  enrollees*  coinsurance  costs  would  be  $23.50  per 
day  in  1988  for  each  of  the  first  seven  days  of  each  SNF  stay. 

Fewer  than  2  percent  of  Medicare  enrollees  have  covered  SNF 
stays,  but  these  enrollees  will  use  about  8.6  million  SNF  days 
during  1988.  These  provisions  would  increase  Medicare  costs  by 
$170  million  in  fiscal  year  1988.  About  80  percent  of  the  costs 
would  be  due  to  lower  coinsurance  amounts  paid  by  enrollees, 
while  the  remaining  20  percent  of  costs  would  be  due  to  additional 
covered  SNF  days  resulting  from  the  change  in  coverage  limits  to 
150  days  a  year.  The  estimate  assumes  that  those  enrollees  who 
would  exhaust  their  SNF  coverage  under  current  law  (about  7,500 
in  1988)  would  use  the  full  150  days  allowed  under  the  bill. 

Eliminating  the  prior  hospitalization  requirement  for  SNF 
stays. — This  bill  would  remove  the  requirement  that  a  Medicare  en- 
rollee  be  hospitalized  for  at  least  three  days  prior  to  admission  to  a 
SNF  to  be  eligible  for  Medicare  coverage,  effective  January  1,  1989. 
As  a  result,  the  number  of  people  receiving  the  SNF  benefit  would 
increase.  Increased  costs  resulting  from  this  provision  are  estimat- 
ed at  $40  million  for  fiscal  year  1989,  based  on  findings  from  a 
demonstration  and  study  conducted  by  the  Health  Care  Financing 
Administration . 

Section  lOS  provisions 

Section  103  of  the  bill  would  eliminate  the  current  210-day  life- 
time limit  on  the  number  of  days  enrollees  who  are  terminally  ill 
may  receive  hospice  services.  Nearly  98  percent  of  hospice  benefici- 
aries die  before  the  210-day  limit  is  reached,  but  tabulations  by  the 
Health  Care  Financing  Administration  indicate  that  those  who  sur- 
vive for  the  full  210  days  of  their  hospice  benefit  live  another  50 
days,  on  average.  Because  not  all  of  these  additional  Medicare  costs 
under  the  hospice  benefit  would  be  offset  by  reduced  costs  for  inpa- 
tient, SNF,  or  home  health  services,  there  would  be  a  small  cost 
due  to  this  provision,  eqaual  to  about  $0.4  million  in  fiscal  year 
1988. 

Section  104  provisions 

Under  current  law,  enrollees  are  required  to  replace  or  pay  for 
the  first  3  pints  of  blood  used  each  spell  of  illness.  Section  5  of  the 
bill  would  require  enrollees  to  replace  or  pay  for  the  first  3  pints  of 
blood  used  each  year.  Medicare  costs  would  increase  under  this  pro- 
vision because  enrollees  would  pay  for  an  estimated  156,000  fewer 
pints  of  blood  used  in  1988  then  they  would  under  current  la\v, 
costing  Medicare  about  $50  per  pint.  The  additional  costs  to  Medi- 
care in  fiscal  year  1988  would  be  about  $5  million. 

Section  105  provisions 

This  section  of  the  bill  would  transfer  the  financing  for  home 
health  benfits  from  the  HI  trust  fund  to  the  SMI  trust  fund  for  all 
Part  B  enrollees,  effective  January  1,  1987.  Medicare  beneficiaries 
who  are  not  enrolled  under  Part  B  could  continue  to  receive  home 
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health  benefits  under  Part  A.  This  would  generate  not  net  outlays 
costs,  but  it  would  alter  budget  authority  totals  under  the  two  trust 
funds. 

Section  201  provisions 

Under  Section  201  of  the  bill,  each  SMI  enrollee's  liability  for  co- 
payments  under  the  program  would  be  capped  at  $1,043  in  1989.  In 
subsequent  years,  the  value  of  the  copayment  cap  would  increase 
at  the  same  rate  as  the  third-quarter  Consumer  Price  Index  (the 
Social  Security  COLA).  Under  CBO's  baseline  projections,  the 
COLA  would  increase  by  about  4  percent  annually  over  the  five- 
year  projection  period,  so  that  the  SMI  copayment  cap  would  be 
$1,185  in  1992. 

About  8.4  percent  (or  2.7  million)  of  SMI  enroUees  would  be  af- 
fected by  the  copajmient  cap  in  1989.  As  a  result,  SMI  benefit  costs 
would  increase  by  $2.1  billion  in  fiscal  year  1989.  By  1992,  more 
than  10  percent  of  enroUees  would  be  aifected  by  the  copajrment 
cap,  at  a  cost  to  Medicare  of  $5.1  billion  during  the  first  year. 

Section  202  provisions 

Currently,  Medicare  enroUees  are  entitled  to  receive  two  to  three 
weeks  f  daily  home  health  visits.  This  bUl  would  increase  the  limit 
to  35  days,  and  would  clarify  current  law  by  specifying  that  ''daUy 
care"  means  up  to  7  days  a  week.  The  estimated  cost  of  this  provi- 
sion, which  would  be  effective  January  1,  1989,  is  $155  mUlion  for 
fiscal  year  1989.  The  estimate  is  based  on  Medicare  administrative 
data  on  the  distribution  of  home  health  visits  under  current  law, 
and  on  projections  of  the  increased  utUization  that  would  result 
from  clarifying  the  definition  of  daily  care  and  increasing  the  limit 
on  consecutive  days. 

Section  20S  provisions 

Current  law  limits  reimbursement  for  outpatient  mental  health 
services  to  $250  a  year  per  enroUee.  This  bill  would  increase  the 
limit  to  $1,000  a  year,  effective  for  calendar  year  1989.  The  coinsur- 
ance rate  on  the  additional  benefits  would  remain  at  50  percent,  as 
under  current  law,  and  the  additional  copajmients  resulting  from 
this  provision  would  not  count  toward  the  SMI  copayment  cap  de- 
scribed elsewhere  in  this  bill.  The  estimate  costs  for  this  provision 
are  $85  million  in  fiscal  year  1989.  The  estimate  is  based  on  cur- 
rent use  rates  for  the  mental  health  benefit  and  projected  increases 
in  utUization  due  to  the  higher  limit.  The  estimates  of  increased 
utilization  were  based  on  results  of  a  demonstration  study  of  a 
similar  benefit  expansion  conducted  by  the  Department  of  Health 
and  Human  Services. 

Section  205  provisions 

Currently,  state  Medicaid  programs  may  choose  whether  or  not 
to  pay  Medicare  premium  and  copajonent  costs  for  all  Medicare  en- 
roUees with  incomes  below  the  poverty  level.  This  bill  would  re- 
quire states  to  cover  these  costs,  thereby  affecting  approximately 
46  states  that  do  not  currently  provide  this  Medicaid  benefit  to  all 
poor  Medicare  enroUees,  effective  July  1,  1988.  The  estimated  costs 
of  this  provision  are  $40  million  in  fiscal  year  1988.  The  cost  esti- 
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mate  is  based  on  counts  from  the  Current  Population  Survey  of 
poor  Medicare  enrollees  who  do  not  receive  Medicaid  benefits,  and 
on  Medicaid  program  data  showing  the  current  cost  of  the  proposed 
benefits  per  Medicare^ligible  Medicaid  beneficiary. 

Section  206 provisions 

This  section  provides  for  several  adjustments  to  the  current-law 
SMI  premium.  For  most  SMI  enrollees,  the  SMI  premium  would  be 
increased  by  $1.00  a  month  in  1990,  and  by  an  additional  $0.40  a 
month  in  1991,  on  top  of  the  automatic  increases  that  would  result 
under  current  law.  (Under  current  law,  beginning  in  1989  SMI  pre- 
mium increases  may  not  exceed  the  rate  at  which  Social  Security 
benefits  are  adjusted  each  year  to  offset  cost-of-living  increases,  as 
measured  by  the  change  in  the  third-quarter  Consumer  Price 
Index.  This  is  referred  to  as  the  COLA.) 

Two  groups  are  exempt  from  the  ad  hoc  premium  increases  de- 
scribed above,  however,  and  would  be  subject  to  a  different  set  of 
provisions.  For  residents  of  Puerto  Rico  and  the  other  territories, 
the  current-law  SMI  premium  would  be  increased  in  1988  and  1989 
by  the  full  insurance  value  of  the  new  Medicare  HI  and  SMI  bene- 
fits provided  under  this  bill.  For  U.S.  residents  who  are  enrolled  in 
Part  B  but  who  are  not  eligible  for  Part  A  benefits,  the  current-law 
SMI  premium  would  be  increased  in  1989  by  the  insurance  value  of 
the  new  Medicare  SMI  benefits  provided  under  this  bill.  Beginning 
in  1990  and  for  all  subsequent  years,  the  total  premium  paid  in 
1989  by  both  groups  of  these  enrollees  would  be  indexed  to  the 
COLA. 

The  net  effect  of  thse  premium  provisions  would  to  generate  ad- 
ditional premium  receipts  of  $5  million  fiscal  year  1988,  growing  to 
$685  million  by  fiscal  year  1992. 

Federal  Medicaid  savings 

About  9  percent  of  Medicare  enrollees  are  dually  eligible  for 
Medicaid  benefits.  For  these  enrollees.  Medicaid  generally  pays 
both  their  copayment  liabilities  under  Medicare  and  their  SMI  pre- 
mium costs.  Consequently,  Medicaid  costs  would  be  reduced  by  this 
bill  because  of  lower  copayment  costs  for  dually-eligible  enrollees, 
partially  offset  by  increased  Medicaid  costs  for  the  higher  SMI  pre- 
miums. In  addition,  there  would  be  some  additional  savings  to  Med- 
icaid in  states  with  "medically  needy'*  programs  because  the  copay- 
ment limitations  provided  under  this  bill  would  reduce  the  number 
of  Medicare  enrollees  who  would  qualify  for  Medicaid  benefits 
under  such  programs.  Savings  are  estimated  to  be  $85  million  in 
fiscal  year  1988. 

Amounts  subject  to  appropriations 
Section  201  provisions 

Neither  Medicare  carriers  nor  the  Health  Care  Financing  Ad- 
ministration currently  collect  information  on  the  amounts  of  coin- 
surance paid  by  enrollees  for  Part  B  benefits.  To  implement  the  co- 
payment  cap  proposed  in  this  bill,  comprehensive  information 
about  both  deductible  and  coinsurance  amounts  paid  under  Part  B 
would  have  to  be  complied  across  all  Medicare  carriers  for  each 
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SMI  enrollee.  The  estimates  of  start-up  and  ongoing  administrative 
costs  under  this  proposal  are  based  on  discussions  with  the  Bureau 
of  Program  Operations  in  the  Health  Care  Financing  Administra- 
tion. 

Section  20i  provisions 

Under  this  provision,  the  Department  of  Health  and  Human 
Services  would  be  required  annually  to  mail  each  HI  or  SMI  enroll- 
ee an  explantation  of  Medicare  benefits,  beginning  with  calendar 
year  1988.  The  funds  would  be  taken  equally  from  the  HI  and  the 
SMI  trust  funds.  E^imated  costs  for  this  provision  are  $4  nullion 
annually,  based  on  previous  experience  with  such  mailings  by  the 
Social  Security  Administration  and  by  the  Health  Care  Financing 
Administration. 

In  addition,  the  Department  would  be  required  to  mail  annually 
a  directory  of  participating  physicians  to  each  SMI  enrollee,  begin- 
ning calendar  year  1988.  The  costs  of  this  provision  are  estimated 
to  be  $25  million  a  year,  again  based  on  previous  experience  by  the 
Social  Security  and  the  Health  Care  Financing  administrations. 

Section  210  provisions 

Section  210  authorizes  an  appropriation  of  $5  million  annually 
for  each  year  from  1988  through  1992,  to  conduct  research  on  long 
term  care  services  for  Medicare  enroUees.  The  funds  would  be 
taken  equally  from  the  HI  and  the  SMI  trust  funds. 

Revenues 

Section  106  provisions 

This  section  would  impose  an  income-related,  t8«-based  supple- 
mentary premium  on  all  people  eligible  for  benefits  under  Part  A 
of  Medicare,  excluding  nonresidents,  effective  January  1,  1988.  For 
individuals  who  were  eligible  for  only  part  of  the  year,  this  supple- 
mentary premium  would  be  pro-rated  for  the  part  of  year  during 
which  they  were  Medicare-eligible.  The  supplementary  premium 
rates  would  be  indexed  to  the  rate  of  growth  in  the  subsidy  value 
of  Medicare  benefits.  The  Joint  Tax  Committee  estimates  that  reve- 
nues from  this  income-related  premium  would  total  $1.4  billion  in 
fiscal  year  1988. 

6.  Estimated  savings  to  State  and  local  governments:  This  bill 
would  have  an  effect  on  State  and  local  government  budgets,  since 
States  share  in  the  financing  of  Medicaid — pa)dng  about  45  percent 
of  outlays.  CBO  estimates  the  following  effects: 


[By  fiscal  years,  in  millions  of  dollars] 

1988  1989  1990  1991  1992 


Effects  on  State/local  

Medicaid  costs   -70      -  270      -  385      -  460      -  540 


7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimates:  H.R.  1280  and  H.R.  1281. 
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Estimate  prepared  by:  Sandra  Christensen,  Hinda  Ripps  Chai- 
kind,  Holly  Harvey,  and  Don  Muse. 

10.  Estimated  approved  by:  C.G.  Nuckols  (for  James  L.  Blum,  As- 
sistant Director  for  Budget  Analysis). 

IV.  Other  Matters  Required  To  Be  Discussed  Under  the  Rules 

OF  THE  House 

1.  vote  of  the  committee 

In  compliance  with  clause  2GX2XB)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  following  statement  is  made:  the  bill, 
H.R.  2470  was  ordered  favorably  reported  to  the  House  of  Repre- 
sentatives on  May  19,  1987,  by  voice  vote. 

2.  oversight  findings 

In  compliance  with  clause  2(1X3XA)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  CJommittee  reports  that  the  need  for 
this  legislation  was  confirmed  by  the  oversight  hearings  of  the  Sub- 
committee on  Health. 

The  Subcommittee  conducted  a  total  of  eight  hearings  on  the  leg- 
islation including  six  hearings  on  extending  catastrophic  coverage 
under  the  Medicare  program  (January  29,  1987;  February  25,  1987; 
March  3,  1987;  March  4,  1987,  March  10,  1987;  and  March  30,  1987). 
The  Subcommittee  conducted  a  hearing  March  31,  1987,  on  the  fea- 
sibility of  financing  and  delivery  a  long-term  care  benefit  under  the 
Medicare  program  and  a  hearing  April  23,  1987,  on  extending  cov- 
erage of  prescription  drugs  under  the  Medicare  program. 

3.  OVERSIGHT  BY  COMMITTEE  ON  GOVERNMENT  OPERATIONS' 

In  compliance  with  clause  2(1X3XD)  of  Rule  XI  of  the  House  of 
Representatives,  the  Committee  states  that  no  oversight  findings 
and  recommendations  have  been  submitted  to  the  Committee  on 
Government  Operations  with  respect  to  the  subject  matter  con- 
tained in  the  bill. 

4.  INFLATION  IMPACT 

In  compliance  with  clause  2(1X4)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives,  with  regard  to  the  inflationary  impact  of 
the  report  bill,  the  Committee  believes  that  the  bill  has  no  measur- 
able effect  on  health  care  prices  or  consumer  prices  generally  as 
the  bill  is  budget  neutral  in  each  of  the  five  years  for  which  cost 
estimates  are  available. 

V.  Changes  in  Existing  Law  Made  by  the  Bill,  As  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

Social  Security  Act 
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TITLE  XVI— SUPPLEMENTAL  SECURITY  INCOME  FOR  THE 
AGED,  BLIND,  AND  DISABLED 

******* 

MEDICAL  ASSISTANCE  FOR  POOR  AGED,  BLIND,  AND  DISABLED 

INDIVIDUALS 

Sec.  1622.  For  purposes  of  title  XIX  of  this  Act  in  the  case  of  a 
State  (as  such  term  is  used  for  purposes  of  this  title  XVI)  and  for 
purposes  of  any  State  program  of  medical  assistance  operating 
under  a  waiver  approved  under  section  1115(aX  each  individual — 
(V  who,  but  for  income  and  resources,  would  be  an  eligible  in- 
dividual and  is  not  otherwise  eligible  for  medical  assistance 
under  that  title  or  program, 

(2)  who  is  entitled  to  hospital  insurance  benefits  under  part  A 
of  title  XVIII  (including  entitlement  by  reason  of  an  enrollment 
under  section  1818), 

(3)  whose  income  (as  determined  under  this  title)  does  not 
exceed  100  percent  of  the  weighted  average  poverty  threshold  (as 
calculated  by  the  Bureau  of  the  Census  for  the  second  previous 
calendar  year)  applicable,  as  the  case  may  be,  to  a  family  unit 
of  one  person  65  years  and  over  or  to  a  two  person  family  unit 
with  a  householder  65  years  and  over,  and 

(1)  whose  resources  (as  determined  under  this  title)  do  not 
exceed  the  resource  level  described  in  section  1905(pXlXD),  or,  at 
a  State's  option,  a  resource  level  established  by  the  State  under 
section  1905(pX2XB), 

shall,  without  regard  to  section  1902(f),  be  eligible  for  medical  as- 
sistance to  the  same  extent  and  under  the  same  conditions  as  a 
qualified  Medicare  beneficiary  (described  in  section  905(pXl))  would 
be  eligible  for  medical  assistance  under  the  plan  under  clause  (VIII) 
of  section  1902(aX10),  section  1902(n),  and  section  1916(b),  if  the 
State  had  elected  the  option  described  in  section  1902(aX10XE).  For 
purposes  of  section  1903(aXl),  these  individuals  shall  be  considered 
to  be  qualified  Medicare  beneficiaries.  Coverage  of  individuals 
under  this  section  shall  not  be  considered,  for  purposes  of  section 
1902(mXS),  to  be  coverage  of  individuals  under  section  1902(aX10XE). 

******* 

TITLE  XVIII— HEALTH  INSURANCE  FOR  THE  AGED  AND 

DISABLED 

♦  *♦*♦** 

notice  of  medicare  BENEFITS 

Sec.  I8O4.  (a)  The  Secretary  shall  distribute  annually  a  notice  con- 
taining— 

(Da  clear,  simple  explanation  of  the  benefits  available  under 
this  title  and  health  care  services  for  which  benefits  are  not 
available  under  this  title,  and 

(2)  a  description  of  the  limited  benefits  for  long-term  care 
services  availble  under  this  title  and  generally  available  under 
State  plans  approved  under  title  XIX. 
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Such  notice  shall  be  mailed  annually  to  individuals  entitled  to  ben- 
efits under  part  A  or  part  B  of  this  title. 

(b)  There  are  authorized  to  be  appropriated  in  equal  proportions 
from  the  Federal  Hospital  Insurance  Trust  Fund  and  from  the  Fed- 
eral Supplementary  Medical  Insurance  Trust  Fund  such  sums  as 
may  be  required  to  provide  for  the  annual  publication  and  distribu- 
tion of  the  notice  described  in  subsection  (a). 

Part  A— Hospital  Insurance  Benefits  for  the  Aged  and 

Disabled 

description  of  program 

Sec.  1811.  The  insurance  program  for  which  entitlement  is  estab- 
lished by  sections  226  and  226A  provides  basic  protection  against 
the  costs  of  [hospital,  related  post-hospital]  inpatient  hospital 
services,  extended  care  services  home  health  services,  and  hospice 
care  in  accordance  with  this  part  for  (1)  individuals  who  are  age  65 
or  over  and  are  eligible  for  retirement  benefits  under  title  II  of  this 
Act  (or  would  be  eligible  for  such  benefits  if  certain  government 
emplojmient  were  covered  emplo3rment  under  such  title)  or  under 
the  railroad  retirement  system,  (2)  individuals  under  age  65  who 
have  been  entitled  for  not  less  than  24  months  to  benefits  under 
title  II  of  this  Act  (or  would  have  been  so  entitled  to  such  benefits 
if  certain  government  employment  were  covered  employment 
under  such  title)  or  under  the  railroad  retirement  system  on  the 
basis  of  a  disability,  and  (3)  certain  individuals  who  do  not  meet 
the  conditions  specified  in  either  clause  (1)  or  (2)  but  who  are  medi- 
cally determined  to  have  end  stage  renal  disease. 

scope  of  benefits 

Sec.  1812.  (a)  The  benefits  provided  to  an  individual  by  the  insur- 
ance program  under  this  part  shall  consist  of  entitlement  to  have 
payment  made  on  this  behalf  or,  in  the  case  of  payments  referred 
to  in  section  1814(dX2)  to  him  (subject  to  the  provisions  of  this  part) 
for— 

[(1)]  inpatient  hospital  services  for  up  to  150  days  during 
any  spell  of  illiness  minus  1  day  for  each  day  of  inpatient  hos- 
pital services  in  excess  of  90  received  during  any  preceding 
spell  of  illness  (if  such  individual  was  entitled  to  have  pa)anent 
for  such  services  made  under  this  part  unless  he  specifies  in 
accordance  with  regulations  of  the  Secretary  that  he  does  not 
desire  to  have  such  pa3anent  made);] 

(V  inpatient  hospital  services; 

(2)  [(A)  post-hospital]  extended  care  services  for  up  to  £100 
days  during  any  spell  of  illness,  and  (B)  to  the  extent  provided 
in  subsection  (f),  extended  care  services  that  are  not  post-hospi- 
tal extended  care  services]  150  days  during  any  calendar  year; 

(3)  subject  to  subsection  (f),  home  health  services;  and 

(4)  in  lieu  of  certain  other  benefits,  hospice  care  with  respect 
to  the  individual  during  up  to  two  periods  of  90  days  each 
[and  one],  a  subsequent  period  of  30  days,  and  a  subsequent 
extension  period  with  respect  to  which  the  individual  makes  an 
election  under  subsection  (dXD. 
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(b)  Pajonent  under  this  part  for  services  furnished  an  individual 
[during  a  spell  of  illness  may  not  (subject  ot  subsection  (c))3  may 
not  be  made  for — 

[inpatient  hospital  serviced  furnished  to  him  during 
such  spell  after  such  services  have  been  furnished  to  him  for 
150  days  during  such  spell  minus  1  day  for  each  day  of  inpa- 
tient hospital  services  in  excess  of  90  received  during  any  pre- 
ceding spell  of  illness  (if  such  individual  was  entitled  to  have 
payment  for  such  services  made  under  this  part  unless  he 
specifies  in  accordance  with  regulations  of  the  Secretary  that 
he  does  not  desire  to  have  such  pajonent  made);J 

[(2)  post-hospital]  (i)  extended  care  services  furnished  to 
him  [during  such  spell  after  such  services  have  been  furnished 
to  him  for  100  days  during  such  spell]  during  a  calendar  year 
after  such  services  have  been  furnished  to  the  individual  for 
150  days  during  that  year;  or 

[(3)]  (2)  inpatient  psychiatric  hospital  services  furnished  to 
him  after  such  services  have  been  furnished  to  him  for  a  total 
of  190  days  during  his  lifetime. 
[(c)  If  an  individual  is  an  inpatient  of  a  psychiatric  hospital  on 
the  first  day  of  the  first  month  for  which  he  is  entitled  to  benefits 
under  this  part,  the  days  on  which  he  was  an  inpatient  of  such  a 
hospital  in  the  150-day  period  immediately  before  such  first  day 
shall  be  included  in  determining  the  number  of  days  limit  under 
subsection  (bXD  insofar  as  such  limit  applies  to  (1)  inpatient  psychi- 
atric hospital  services,  or  (2)  inpatient  hospital  services  for  an  indi- 
vidual who  is  an  inpatient  primarily  for  the  diagnosis  or  treatment 
of  mental  illness  (but  shall  not  be  included  in  determining  such 
number  of  days  limit  insofar  as  it  applies  to  other  inpatient  hospi- 
tal services  or  in  determining  the  190-day  limit  under  subsection 
(bX3).3 

(cXV  If  an  individual  is  an  inpatient  of  a  psychaiatric  hospital  on 
the  first  day  of  medicare  entitlement  (as  defined  in  paragraph 
(4XA))  payment  may  not  he  made  under  this  part  during  the  period 
described  in  paragraph  (2)  for  inpatient  mental  health  services  (as 
defined  in  paragraph  (4XB))  in  excess  of  the  number  of  days  speci- 
fied in  paragraph  (S). 

(2)  The  period  described  in  this  paragraph — 

(A)  begins  on  the  first  day  of  medicare  entitlement,  and 

(B)  ends  at  the  end  of  the  first  period  of  60  consecutive  days 
thereafter  on  each  of  which  the  individual  is  not  receiving  in- 
patient mental  health  services. 

(3)  The  number  of  days  specified  in  this  paragraph  for  an  individ- 
ual is  150  days  less  the  number  of  days  (during  the  150-day  period 
immediately  before  the  first  day  of  medicare  entitlement)  during 
which  the  individual  was  an  inpatient  of  a  psychiatric  hospital 

(4)  In  this  subsection: 

(A)  The  term  'first  day  of  medicare  entitlement"  means,  for 
an  individual,  the  first  day  of  the  first  month  for  which  the  in- 
dividual is  entitled  to  benefits  under  this  part. 

(B)  The  term  '^inpatient  mental  health  services  "  means — 
(i)  inpatient  psychiatric  hospital  services,  and 
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(ii)  inpatient  hospital  services  for  an  individual  who  is 
an  inpatient  primarily  for  the  diagnosis  or  treatment  of 
mental  illness. 

(dXD  Pa)anent  under  this  part  may  be  for  hospice  care  provided 
with  respect  to  an  individual  only  during  two  periods  of  90  days 
each  [and  one  subsequent  period  of  30  daysj,  a  subsequent  period 
of  SO  days,  and  a  subsequent  extension  period  during  the  individ- 
ual's lifetime  and  only,  with  respect  to  each  such  period,  if  the  indi- 
vidual makes  an  election  under  this  paragraph  to  receive  hospice 
care  under  this  part  provided  by,  or  under  arrangements  made  by, 
a  particular  hospice  program  instead  of  ^jertam  other  benefits 
under  this  title. 

(2XA)  ♦  •  ♦ 

(B)  After  an  individual  makes  such  an  election  with  respect  to  a 
90-  or  30-day  period  or  a  subsequent  extension  period  the  individual 
may  revoke  the  election  during  the  period,  in  which  case — 
(i)  •  *  * 

«««**** 

(e)  For  purposes  of  subsections  (b)  and  (c),  inpatient  hospital  serv- 
ices, inpatient  psychiatric  hospital  services,  and  [post-hospital]  ex- 
tended care  services  shall  be  taken  into  accoimt  only  if  payment  is 
or  would  be,  except  for  this  section  or  the  failure  to  comply  with 
the  request  and  certification  requirements  of  or  under  section 
1814(a),  made  with  respect  to  such  services  under  this  part. 

[(fXD  The  Secretary  shall  provide  for  coverage,  under  clause  (B) 
of  subsection  (aX2),  of  extended  care  services  which  are  not  post- 
hospital  extended  care  services  at  such  time  and  for  so  long  as  the 
Secretary  determines,  and  under  such  terms  and  conditions  (de- 
scribed in  paragraph  (2))  as  the  Secretary  finds  appropriate,  that 
the  inclusion  of  such  services  will  not  result  in  any  increase  in  the 
total  of  pajanents  made  under  this  title  and  will  not  alter  the  acute 
care  nature  of  the  benefit  described  in  subsection  (aX2). 
[(2)  The  Secretary  may  provide — 

[(A)  for  such  limitations  on  the  scope  and  extent  of  services 
described  in  subsection  (aX2XB)  and  on  the  categories  of  indi- 
viduals who  may  be  eligible  to  receive  such  services,  and 

[(B)  notwithstanding  sections  1814,  1816(v),  and  1886,  for 
such  restrictions  and  alternatives  on  the  amounts  and  methods 
of  payment  for  services  described  in  such  subsection,  as  may  be 
necessary  to  carry  out  paragraph  (1). 
[(g)  For  definition  of  "spell  of  illness*',  and  for  definitions  of 
other  terms  used  in  this  part,  see  section  1861.  J 

(P  Subsection  (aX3)  shall  only  apply  to  home  health  services  pro- 
vided to  an  individual  during  a  month  in  which  the  individual  is 
not  entitled  to  benefits  under  part  B. 

DEDUCTIBLES  AND  COINSURANCE 

Sec.  1813.  (aXD  The  amount  payable  for  inpatient  hospital  serv- 
ices furnished  an  individual  during  [any  spell  of  illness]  the  first 
period  of  continuous  hospitalization  (as  defined  in  subsection  (oXS)) 
that  begins  in  a  calendar  year  shall  be  reduced  by  a  deduction 
equal  to  the  inpatient  hospital  deductible  for  that  calendar  year  or, 
if  less,  the  charges  imposed  with  respect  to  such  individual  for  such 
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services,  except  that,  if  the  customary  charges  for  such  services  are 
greater  than  the  charges  so  imposed,  such  customary  charges  shall 
be  considered  to  be  charges  so  imposed.  [Such  amount  shall  be  fur- 
ther reduced  by  a  coinsurance  amount  equal  to — 

[(A)  one-fourth  of  the  inpatient  hospital  deductible  for  each 
day  (before  the  91st  day)  on  which  such  individual  is  furnished 
such  services  during  such  spell  of  illness  after  such  services 
have  been  furnished  to  him  for  60  days  during  such  spell;  and 
[(B)  one-half  of  the  inpatient  hospital  deductible  for  each 
day  (before  the  day  following  the  last  day  for  which  such  indi- 
vidual is  entitled  under  section  1812(aXl)  to  have  payment 
made  on  his  behalf  for  inpatient  hospital  services  during  such 
spell  of  illness)  on  which  such  individual  is  furnished  such 
services  during  such  spell  of  illness  after  such  services  have 
been  furnished  to  him  for  90  days  during  such  spell; 
except  that  the  reduction  under  this  sentence  for  any  day  shall  not 
exceed  the  charges  imposed  for  that  day  with  respect  to  such  indi- 
vidual for  such  service  (and  for  this  purpose,  if  the  customary  char- 
ages  for  such  services  are  greater  than  the  charges  so  imposed, 
such  customary  charges  shall  be  considered  to  be  the  charges  so 
imposed).! 

[(2)  The  amount  payable  to  any  provider  of  services  under  this 
part  for  services  furnished  an  individual  during  any  spell  of  illness 
shall  be  further  reduced  by  a  deduction  equal  to  the  cost  of  the 
first  three  pints  of  whole  blood  (or  equivalent  quantities  of  packed 
red  blood  cells,  £is  defined  under  regulations)  furnished  to  him  as 
part  of  such  services  during  such  spell  of  illness.] 

(2XA)  The  amount  payable  to  any  provider  of  services  under  this 
part  for  services  furnished  an  individual  shall  be  further  reduced 
by  a  deduction  equal  to  the  expenses  incurred  for  the  first  three 
pints  of  whole  blood  (or  equivalent  quantities  of  packed  red  blood 
cells,  as  defined  under  regulations)  furnished  to  the  individual 
during  each  calendar  year,  except  that  such  deductible  for  such 
blood  shall  in  accordance  with  regulations  be  appropriately  reduced 
to  the  extent  that  there  has  been  a  replacement  of  such  blood  (or 
equivalent  quantities  of  packed  red  blood  cells,  as  so  defined);  and 
for  such  purposes  blood  (or  equivalent  quantities  of  packed  red 
blood  cells,  as  so  defined)  furnished  such  individual  shall  be 
deemed  replaced  when  the  institution  or  other  person  furnishing 
such  blood  (or  such  equivalent  quantities  of  packed  red  blood  cells, 
as  so  defined)  is  given  one  pint  of  blood  for  each  pint  of  blood  (or 
equivalent  quantities  of  packed  red  blood  cells,  as  so  defined)  fur- 
nished such  individual  with  respect  to  which  a  deduction  is  made 
under  this  sentence. 

(B)  The  deductible  under  subparagraph  (A)  for  blood  or  blood 
cells  furnished  an  individual  in  a  year  shall  be  reduced  to  the 
extent  that  a  deductible  has  been  imposed  under  section  1833(b)  to 
blood  or  blood  cells  furnished  the  individual  in  the  year. 

(3)  The  amount  payable  for  post-hospital  extended  care  services 
furnished  an  individual  during  any  spell  of  illness  shall  be  reduced 
by  a  coinsurance  amount  equal  to  one-eight  of  the  inpatient  hospi- 
tal deductible  for  each  day  (before  the  101st  day)  on  which  he  is 
furnished  such  services  after  such  services  have  been  furnished  to 
him  for  20  days  during  such  spell.] 
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(3XA)  The  amount  payable  for  extended  care  services  furnished  an 
individual  in  any  calendar  year  shall  he  reduced  by  the  coinsurance 
amount  (promulgated  under  subparagraph  (C)  for  that  year)  for 
each  day  (before  the  8th  day)  on  which  he  is  furnished  such  services 
during  the  year. 

(B)  Before  September  1  of  eaxih  year  (beginning  with  1987),  the  Sec- 
retary shaH  estimate  the  national  average  per  diem  reasonable  cost 
recognizea  under  this  title  for  extended  care  services  which  will  be 
furnished  in  the  succeeding  calendar  year. 

(C)  The  Secretary  shall,  in  September  of  each  year  (beginning  with 
1987)  promulgate  the  coinsurance  amount  which  shall  apply  to  ex- 
tended care  services  furnished  in  the  succeeding  year.  Such  amount 
shall  be  equal  to  20  percent  of  the  national  average  per  diem  cost 
estimated  under  subparagraph  (B)  in  that  year.  If  the  coinsurance 
amount  determined  under  the  preceding  sentence  is  not  a  multiple 
of  50  cents,  it  shall  be  rounded  to  the  nearest  multiple  of  50  cents 
(or,  if  it  is  a  multiple  of  25  cents  but  not  a  multiple  of  50  cents,  to 
the  next  higher  multiple  of  50  cents). 

***««*« 

[(bXD  The  inpatient  hospital  deductible  for  1987  shall  be  $520. 
The  inpatient  hospital  deductible  for  any  succeeding  year  shall  be 
an  amount  equal  to  the  inpatient  hospital  deductible  for  the  pre- 
ceding calendar  year,  chsmged  by  the  applicable  percentage  in- 
crease (as  defined  in  section  1886(bX3XB))  which  is  applied  under 
section  1886(dX3XA)  for  discharges  in  the  fiscal  year  that  begins  on 
October  1  of  such  preceding  calendar  year,  and  adjusted  to  reflect 
changes  in  real  case  mix  (determined  on  the  basis  of  the  most 
recent  case  mix  data  available).  Any  amount  determined  under  the 
preceding  sentence  which  is  not  a  multiple  of  $4  shall  be  rounded 
to  the  nearest  multiple  of  $4  (or,  if  it  is  midway  between  two  multi- 
ples of  $4,  to  the  next  higher  mulitiple  of  $4). 

[(2)  The  Secretary  shall  promulgate  the  inpatient  hospital  de- 
ductible and  all  coinsurance  amounts  under  this  section  between 
September  1  and  September  15  of  the  year  preceding  the  year  to 
which  they  will  apply. 

[(3)  The  inpatient  hospital  deductible  for  a  year  shall  apply  to — 
[(A)  the  deduction  under  the  first  sentence  of  subsection 
(aXD  for  the  year  in  which  the  first  day  of  inpatient  hospital 
services  occurs  in  a  spell  of  illness,  and 

[(B)  to  the  coinsurance  amounts  under  subsection  (a)  for  in- 
patient hospital  services  and  post-hospital  extended  care  serv- 
ices furnished  in  the  year.  3 
(bXl)  The  inpatient  hospital  deductible  for  1987  shall  be  $520. 
The  inpatient  hospital  deductible  for  any  succeeding  year  shall  be 
an  amount  equal  to  the  inpatient  hospital  deductible  for  the  preced- 
ing year  increased  by  the  applicable  increase  percentage  determined 
under  section  215(i)  in  the  previous  year.  Any  amount  determined 
under  the  preceding  sentence  which  is  not  a  multiple  of  $1  shall  be 
rounded  to  the  nearest  multiple  of  $1  (or,  if  it  is  a  multiple  of  50 
cents  but  not  a  multiple  of  $1,  to  the  next  higher  multiple  of  $1). 

(2)  Not  later  than  November  15  of  each  year  (beginning  with 
1987),  the  Secretary  shall  promulgate  the  inpatient  hospital  deducti- 
ble under  the  subsection  for  the  succeeding  year. 
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(3)  In  this  section,  the  term  "period  of  continuous  hospitalization  ** 
means,  with  respect  to  an  individual,  the  period  beginning  on  the 
first  clay  the  individual  is  furnished  inpatient  hospital  services  and 
ends  on  the  individual's  date  of  discharge  (as  established  by  the 
Secretary  for  purposes  of  section  1886)  from  the  hospital  (or,  in  the 
case  of  a  transfer,  hospital)  involved. 

CONDITIONS  OF  AND  UMITATIONS  ON  PAYMENT  FOR  SERVICE 

Requirement  of  Requests  and  Certifications 

Sec.  1814.  (a)  Except  as  provided  in  subsections  (d)  and  (g)  and  in 
section  1876,  pa3maent  for  services  furnished  an  individual  may  be 
made  only  to  providers  of  services  which  are  eligible  therefor  under 
section  1866  and  only  if — 
(!)•** 

(2)  a  physician  certifies  (and  recertifies,  where  such  services 
are  furnished  over  a  period  of  time,  in  such  cases,  with  such 
frequency  and  accompanied  by  such  supporting  material,  ap- 
propriate to  the  case  involved,  as  may  be  provided  by  regula- 
tions, except  that  the  first  of  such  recertifications  shall  be  re- 
quired in  each  case  of  inpatient  hospital  services  not  later  than 
the  20th  day  of  such  period)  that — 

(A)  *  *  • 

(B)  in  the  case  of  [post-hospital]  extended  care  services, 
such  services  are  or  were  required  to  be  given  because  the 
indivudual  needs  or  needed  on  a  daily  basis  skilled  nursing 
care  (provided  directly  by  or  requiring  the  supervision  of 
skilled  nursing  personnel)  or  other  skilled  rehabilitation 
services,  which  as  a  practical  matter  can  only  be  provided 
in  a  skilled  nursing  facility  on  an  inpatient  basis  [,  for  any 
of  the  conditions  with  respect  to  which  he  was  receiving 
inpatient  hospital  services  (or  services  which  would  consti- 
tute inpatient  hospital  services  if  the  institution  met  the 
requirements  of  paragraphs  (6)  and  (9)  of  section  1861(e)) 
prior  to  transfer  to  the  skilled  nursing  facility  or  for  a  con- 
dition requiring  such  extended  care  services  which  arose 
after  such  transfer  and  while  he  was  still  in  the  facility  for 
treatment  of  the  condition  or  conditions  for  which  he  was 
receiving  such  inpatient  hospital  services] ; 
«  «  *  *  «  ' «  « 

(6)  with  respect  to  inpatient  hospital  services  or  [post-hospi- 
tal] extended  care  services  furnished  such  individual  during  a 
continuous  period,  a  finding  has  not  been  made  (by  the  physi- 
cian members  of  the  committee  or  group,  as  described  in  sec- 
tion 186(kX4),  including  any  finding  made  in  the  course  of  a 
sample  or  other  review  of  admissions  to  the  institution)  pursu- 
ant to  the  system  of  utilization  review  that  further  inpatient 
hospital  services  or  further  post-hosptial  extended  care  serv- 
ices, as  the  case  may  be,  are  not  medically  necessary;  except 
that,  it  such  a  finding  has  been  made,  payment  may  be  made 
for  such  services  furnished  before  the  4th  day  after  the  day  on 
which  the  hospital  or  skilled  nursing  faciltiy,  as  the  case  may 
be  received  notice  of  such  finding;  and 


52 

(7)  in  the  case  of  hospice  care  provided  an  individual — 
(AXi)  in  the  first  90-day  period — 

(I)  the  individual's  attending  physician  (as  defined  in 
section  1861(ddX3XB)),  and 

(II)  the  medical  director  (or  physician  member  of  the 
interdisciplinary  group  described  in  section 
1861(ddX2XB))  of  the  hospice  program  providing  (or  ar- 
ranging for)  the  care, 

each  certihr,  not  later  than  two  days  after  hospice  care  is 
initiated,  that  the  individual  is  terminally  ill  (as  defined  in 
section  1861(ddX3XA)),  [andj 

(ii)  in  a  subsequent  90-  or  30-day  period,  the  medical  di- 
rector or  physician  described  in  clause  (iXII)  recertifies  at 
the  beginning  of  the  period  the  individual  is  terminally 
ill[;J,  and 

(Hi)  in  a  subsequent  extension  period,  the  medical  direc- 
tor or  physician  described  in  clause  (iXII)  recertifies  at  the 
beginning  of  the  period  that  the  individual  is  terminally 


***«««* 

Payments  for  Emergency  Hospital  Services 

(dXl)  *  *  * 

«*«***«« 

(3)  The  amounts  payable  under  the  preceding  paragraph  with  re- 
spect to  services  described  therein  shall,  subject  to  the  provisions  of 
section  1813,  be  equal  to  [60]  100  percent  of  the  hospital's  reason- 
able charges  for  routine  services  furnished  in  the  accommodations 
occupied  by  the  individual  or  in  semiprivate  accommodations  (as 
defined  in  section  1861(vX4)),  whichever  is  less,  plus  [80]  100  per- 
cent of  the  hospital's  reasonable  charges  for  ancillary  services.  If 
separate  charges  for  routine  and  ancillary  services  are  not  made  by 
the  hospital,  reimbursement  may  be  based  on  [two-thirds  of]  the 
hospital's  reasonable  charges  for  the  services  received  but  not  to 
exceed  the  charges  which  would  have  been  made  if  the  patient  had 
occupied  semiprivate  accommodations.  For  purposes  of  the  preced- 
ing provisions  of  this  paragraph,  the  term  "routine  services"  shall 
mean  the  regular  room,  dietary,  and  nursing  services,  minor  medi- 
cal and  surgical  supplies  and  the  use  of  equipment  and  facilities  for 
which  a  separate  charge  is  not  customarily  made;  the  term  "ancil- 
lary services"  shall  mean  those  special  services  for  which  charges 
are  customarily  made  in  addition  to  routine  services. 

**•«*«* 

HOSPITAL  INSURANCE  BENEFITS  FOR  UNINSURED  INDIVIDUALS  NOT 
OTHERWISE  EUGIBLE 

Sec.  1818.  (a)  ♦  *  • 

*  *  «  *  «  «  • 

[(dXD  The  monthly  premium  of  each  individual  for  each  month 
in  his  coverage  period  before  July  1974  shall  be  $33. 
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[(2)  The  Secretary  shall,  during  the  next  to  last  calendar  quarter 
of  each  year  determine  and  promulgate  the  dollar  amount  (wheth- 
er or  not  such  dollar  amount  was  applicable  for  premiums  for  any 
prior  month)  which  shall  be  applicable  for  premiums  for  months 
occurring  in  the  following  calendar  year.  Such  amount  shall  be 
equal  to  $33,  multiplied  by  the  ratio  of  (A)  the  inpatient  hospital 
deductible  for  that  following  calendar  year,  as  promulgated  under 
section  1813(bX2),  to  (B)  such  deductible  promulgated  for  1973.  Any 
amount  determined  under  the  preceding  sei^tence  which  is  not  a 
multiple  of  $1  shall  be  rounded  to  the  nearest  multiple  of  $1,  or,  if 
a  multiple  of  50  cents  but  not  a  multiple  of  $1,  to  the  next  higher 
multiple  of  $1.] 

(dXV  The  Secretary  shall,  during  September  of  each  year  (begin- 
ning with  1987),  estimate  the  monthly  actuarial  rate  for  months  in 
the  succeeding  year.  Such  actuarial  rate  shall  be  one-twelfth  of  the 
amount  which  the  Secretary  estimates  (on  an  average,  per  capita 
basis)  is  equal  to  100  percent  of  the  benefits  and  administrative 
costs  which  will  be  payable  from  the  Federal  Hospital  Insurance 
Trust  Fund  for  services  performed  and  related  administrative  costs 
incurred  in  the  succeeding  year  with  respect  to  individuals  age  65 
and  over  who  will  be  entitled  to  benefits  under  this  part  during 
that  entire  year. 

(2)  The  Secretary  shall,  during  September  of  each  year  determine 
and  promulgate  the  dollar  amount  which  shall  be  applicable  for 
premiums  for  months  occurring  in  the  following  year.  Such  amount 
shall  be  equal  to  the  monthly  actuarial  rate  determined  under  para- 
graph (1)  for  that  following  year.  Any  amount  determined  under  the 
preceding  sentence  which  is  not  a  multiple  of  $1  shall  be  rounded  to 
the  nearest  multiple  of  $1  (or,  if  it  is  a  multiple  of  50  cents  but  not 
a  multiple  of  $1,  to  the  next  higher  multiple  of  $1). 

(3)  Whenever  the  Secretary  promulgates  the  dollar  amount  which 
shall  be  applicable  as  the  monthly  premium  under  this  section,  he 
shall,  at  the  time  such  promulgation  is  announced,  issue  a  public 
statement  setting  forth  the  actuarial  assumptions  and  bases  em- 
ployed by  him  in  arriving  at  the  amount  of  an  adequate  actuarial 
rate  for  individuals  65  and  older  as  provided  in  paragraph  (1). 

******* 

Part  B— Supplementary  Medical  Insurance  Benefits  for  the 
Aged  and  Disabled 

*  *  ♦  *  ♦  *  * 

SCOPE  OF  BENEFITS 

Sec.  1832.  (a)  *  *  * 

(b)  For  definitions  of  [''spell  of  illness",]  "medical  and  other 
health  services"  [,]  and  other  terms  used  in  this  part,  see  section 
1861. 

payment  of  benefits 


Sec.  1833.  (a)  *  *  * 
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(c)  Notwithstanding  any  other  provision  of  this  part,  with  respect 
to  expenses  incurred  in  any  calendar  year  in  connection  with  the 
treatment  of  mental,  psychoneurotic,  and  personality  disorders  of 
an  individual  who  is  not  an  inpatient  of  a  hospital  at  the  time  such 
expenses  are  incurred,  there  shall  be  considered  as  incurred  ex- 
penses for  purposes  of  subsections  [(a)  and  (b)]  (a),  (b),  and  (f)  only 
whichever  of  the  following  amounts  is  the  smaller: 

(1)  [$312.50]  $1250,  or 

(2)  62  y2  percent  of  such  expenses. 
*•««**« 

(g)  In  the  case  of  services  described  in  the  second  sentence  of  sec- 
tion 1861(p),  with  respect  to  expenses  incurred  in  any  calendar 
year,  no  more  than  $500  shall  be  considered  as  incurred  expenses 
for  purposes  of  subsections  [(a)  and  Ot)).]  (aX  (b),  and  (f).  In  the 
case  of  outpatient  occupational  therapy  services  which  are  de- 
scribed in  the  second  sentence  of  section  1861(p)  through  the  oper- 
ation of  section  1861(g),  with  respect  to  expenses  incurred  in  any 
calendar  year,  no  more  than  $500  shall  be  considered  as  incurred 
expenses  for  purposes  of  subsections  [(a)  and  (b).]  (a),  (h),  and  (f). 
«««**•* 

AMOUNTS  OF  PREMIUMS 

Sec.  1839.  (a)  ♦  •  ♦ 

(b)  In  the  case  of  an  individual  whose  coverage  period  began  pur- 
suant to  an  enrollment  after  his  initial  enrollment  period  (deter- 
mined pursuant  to  subsection  (c)  or  (d)  of  section  1837,  the  monthly 
premium  [determined  under  subsection  (a)  or  (e)]  otherwise  deter- 
mined under  this  section  (without  regard  to  subsection  (f))  shall  be 
increased  by  10  percent  of  the  monthly  premium  so  determined  for 
each  full  12  months  (in  the  same  continuous  period  of  eligibility)  in 
which  he  could  have  been  but  was  not  enrolled.  For  purposes  of  the 
preceding  sentence,  there  shall  be  taken  into  account  (1)  the 
months  which  elapsed  between  the  close  of  his  initial  enrollment 
period  and  the  close  of  the  enrollment  period  in  which  he  enrolled, 
plus  (in  the  case  of  an  individual  who  reenrolls)  (2)  the  months 
which  elapsed  between  the  date  of  termination  of  a  previous  cover- 
age period  and  the  close  of  the  enrollment  period  in  which  he  reen- 
roUeid,  but  there  shall  not  be  taken  into  account  months  during 
which  the  individual  has  attained  the  age  of  65  and  for  which  the 
individual  can  demonstrate  that  the  individual  was  enrolled  in  a 
group  health  plan  described  in  section  1862(bX3XAXiv)  by  reason  of 
the  individusd's  (or  the  individual's  spouse's)  current  emplojnment 
or  months  during  which  the  individual  has  not  attained  the  age  of 
65  and  for  which  the  individual  can  demonstrate  that  the  individ- 
ual was  enrolled  in  a  large  group  health  plan  as  an  active  individ- 
ual (as  those  terms  are  defined  in  section  1862(bX4XB)).  Any  in- 
crease in  an  individual's  monthly  premium  under  the  first  sen- 
tence of  this  subsection  with  respect  to  a  particular  continuous 
period  of  eligibility  shall  not  be  applicable  with  respect  to  any 
other  continuous  period  of  eligibility  which  such  individual  may 
have. 
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(eXl)  •  *  * 

******* 

(3XA)  Notwithstanding  the  provisions  of  subsection  (a),  the  month- 
ly premium  for  each  individual  enrolled  under  this  part  for  each 
month — 

(i)  in  1990  shall  be  $1.00  greater  than  the  amount  otherwise 
determined  under  subsection  (a),  and 

(ii)  in  1991  shall  be  40  cents  greater  than  the  amount  other- 
wise determined  under  subsection  (a).  Any  increases  in  premium 
amounts  taking  effect  under  this  paragraph  for  months  in  a 
year  shall  be  taken  into  account  for  purposes  of  determining  in- 
creases in  each  subsequent  year  under  subsection  (aXS). 

(B)  Subparagraph  (A)  does  not  apply  to  premiums  determined 
under  paragraph  (4)  or  (5). 

HXA)  Notwithstanding  the  provisions  of  subsection  (a),  in  the  case 
of  an  individual  who  is  a  resident  of  a  commonwealth  or  territory 
during  a  month — 

(i)  in  1988  or  1989,  the  monthly  premium  otherwise  deter- 
mined for  the  individual  under  paragraph  (1)  or  subsection 
(aXS),  respectively,  shall  be  increased  by  the  amount  described 
in  subparagraph  (B)  for  that  month;  or 

(ii)  in  a  subsequent  year,  the  monthly  premium  which  shall 
apply  shall  be  the  amount  described  in  subparagraph  (C)  for 
that  month. 

(B)  The  amount  described  in  this  subparagraph  for  a  month  in 
1988  or  1989  for  an  individual  residing  in  a  particular  common- 
wealth or  territory  is  Vi2th  of  the  product  of— 

(i)  the  average,  per  capita  additional  benefits  (and  related  ad- 
ministrative costs),  as  determined  by  the  Secretary  during  Sep- 
tember of  the  previous  year,  that  will  be  payable  under  this  title 
during  the  year  by  reason  of  the  amendments  made  by  the  Med- 
icare Catastrophic  Protection  Act  of  1987;  and 

(ii)  the  ratio  (determined  by  the  Secretary  for  that  common- 
wealth or  territory  during  September  1987)  of— 

(I)  the  per  capita  actuarial  value  of  the  benefits  under 
this  title  for  residents  of  the  commonwealth  or  territory 
who  are  entitled  to  benefits  under  both  part  A  and  this 
part,  to 

(II)  the  per  capita  acturial  value  of  the  benefits  under 
this  title  for  residents  of  the  United  States  who  are  entitled 
to  benefits  under  both  part  A  and  this  part. 

(C)  The  amount  described  in  this  subparagraph  for  a  month  in — 

(i)  1990,  is  the  sum  of— 

(I)  the  monthly  premium  established  under  subsection 
(aXS)  for  months  in  1989,  and 

(II)  the  amount  described  in  subparagraph  (B)  for  months 
in  1989,  increased  by  the  premium  percentage  increase  (as 
defined  in  subparagraph  (EXii))  for  1990;  or 

(ii)  a  succeeding  year  is  the  amount  described  in  this  subpara- 
graph for  months  in  the  previous  year  increased  by  the  premiun 
increase  percentage  for  that  succeeding  year. 
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(D)  If  any  amout  determined  under  the  previous  provisions  of  this 
subparagraph  is  not  a  multiple  of  10  cents,  the  Secretary  shall 
round  the  amount  to  the  nearest  multiple  of  10  cents. 

(E)  In  this  paragaraph: 

(i)  The  term  ''commonwealth  or  territory''  means  Puerto  Rico, 
the  Virgin  Islands,  Guam,  American  Samoa,  or  the  Northern 
Mariana  Islands. 

(ii)  The  term  ''percentage  premium  increased'',  for  a  year, 
means  the  percentage  determined  under  subsection  (aXSXB)  in 
the  previous  year. 

(5XA)  Notwithstanding  the  provisions  of  subsection  (a),  in  the  case 
of  a  part  B  only  individual  (as  defined  in  subparagraph  (E))  during 
a  month — 

(i)  in  1989,  the  monthly  premium  otherwise  determined  for 
the  individual  under  subsection  (aXS)  shall  be  increased  by  the 
amount  described  in  subparagraph  (B);  or 

(ii)  in  a  subsequent  year,  the  monthly  premium  which  shall 
apply  shall  be  the  amount  described  in  subparagraph  (C)  for 
that  month. 

(B)  The  amount  described  in  this  subparagraph  is  Vi2th  of  the  av- 
erage, per  capita  additional  benefits  (and  related  administrative 
costs)  that  the  Secretary  estimates  (during  September  of  1988)  will 
be  payable  under  this  part  during  1989  by  reason  of  the  amend- 
ments made  by  the  Medicare  (Catastrophic  Protection  Act  of  1987. 

(C)  The  amount  described  in  this  subparagraph  for  a  month — 

(i)  in  1990,  is  the  sum  of— 

(I)  the  monthly  premium  established  under  subsection 
(aXS)  for  months  in  1989,  and 

(II)  the  amount  described  in  subparagraph  (B),  increased 
by  the  premium  percentage  increase  (as  defined  in  para- 
graph (4XEXii))  for  1990;  or 

(ii)  in  a  succeeding  year  is  the  amount  described  in  this  sub- 
paragraph for  months  in  the  previous  year  increased  by  the  pre- 
mium increase  percentage  (as  so  defined)  for  that  succeeding 
year. 

(D)  If  any  amount  determined  under  the  previous  provisions  of 
this  paragraph  is  not  a  multiple  of  10  cents,  the  Secretary  shall 
round  the  amount  to  the  nearest  multiple  of  10  cents. 

(E)  In  this  paragraph  the  term  "part  B  only  individual"  means, 
with  respect  to  a  premiun  for  a  month,  an  individual  who — 

(i)  is  not  a  resident  of  a  commonwealth  or  territory  (as  de- 
fined in  paragraph  (iXEXi))  during  the  month, 

(ii)  is  entitled  to  benefits  under  this  part,  and 

(Hi)  is  not  entitled  to  (or,  on  application  without  payment  of 
an  addtional  premium,  would  not  be  entitled  to)  benefits  under 
part  A. 

[(fXD  If  no  cost-of-living  increase  becomes  effective  under  section 
215(i)  in  December  of  1985,  1986,  or  1987,  the  monthly  premium  of 
each  individual  enrolled  under  this  part  for  each  month  in  the  suc- 
ceeding year  shall  (except  as  otherwise  provided  in  subsection  (b)) 
be  the  same  as  the  monthly  premium  (disrearding  subsection  (b))  of 
the  individual  for  such  December. 

[(2)  If  paragraph  (1)  does  not  apply  to  the  monthly  premiums  for 
1986,  1987,  or  1988,  if  an  individual  is  entitled  to  monthly  benefits 
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under  section  202  or  223  for  Nobember  and  for  December  in  the 
preceding  year,  and  if  the  monthly  premium  for  that  December 
and  for  the  following  January  is  deducted  from  those  benefits 
under  section  1840(aXl),  the  monthly  premium  for  that  individual 
for  that  January  and  for  each  of  the  succeeding  11  months  for 
which  he  is  entitled  to  benefits  under  section  202  or  223  shall 
(except  as  otherwise  provided  in  subsection  (b))  be  the  greater  of— 
[(A)  the  monthly  premium  amount  determined  under  sub- 
section (aX2)  for  that  January  reduced  by  the  amount  (if  any) 
by  which  the  monthly  benefit  under  section  202  or  223  for  that 
November,  after  the  deduction  of  the  premium  (disregarding 
subsection  (b))  for  that  individual  for  that  December  and  after 
rounding  under  section  215(g),  would  exceed  the  monthly  bene- 
fit under  section  202  or  223  for  that  December,  after  the  deduc- 
tion of  the  monthly  premium  amoimt  determined  under  sub- 
section (aX2)  (disregarding  subsection  (b))  for  that  individual  for 
that  January  and  after  rounding  under  section  215(g),  or 

[(B)  the  monthly  premium  (disregarding  subsection  (b))  for 
that  individual  for  that  December. 
For  purposes  of  this  subsection,  retroactive  adjustments  or  pay- 
ments and  deductions  on  account  of  work  shall  not  be  taken  into 
account  in  determining  the  monthly  benefits  to  which  an  individ- 
ual is  entitled  under  section  202  or  223.] 

(P(V  Notwithstanding  subsections  (a)  and  (b),  if  an  individual 
has  incurred  out-of-pocket  part  B  expenses  (as  defined  in  paragraph 
(2))  in  a  calendar  year  (beginning  with  1989)  in  an  amount  equal  to 
the  part  B  catastrophic  limit  (established  under  paragraph  (3))  for 
the  year,  payment  under  this  part  with  respect  to  any  additional  in- 
curred expenses  in  the  calendar  year  shall  be  made  as  if— 

(A)  the  deduction  described  in  the  second  sentence  of  subsec- 
tion (b)  (relating  to  blood)  no  longer  applied, 

(B)  ''100  percent''  and  ''0  percent  were  substituted  for  "80 
percent''  and  ''20  percent",  respectively,  each  place  either  ap- 
pears in  subsection  (a),  in  section  183S(i)(2),  in  section  1835(bX2), 
and  in  subsections  (bX2)  and  (bX3)  of  section  1881. 

(2)  In  this  subsection,  the  term  "out-of-pocket  part  B  expenses" 
means — 

(A)  the  deductions  established  under  subsection  (b),  and 

(B)  the  difference  between  the  pa)Tnent  amount  provided 
under  this  part  and  the  payment  amount  that  would  be  provid- 
ed if  "100  percent"  and  "0  percent"  were  substituted  for  "80 
percent"  and  "20  percent",  respectively,  each  place  either  ap- 
pears in  subsection  (a),  in  section  1833(iX2),  in  section 
1835(bX2),  and  in  subsections  (bX2)  and  (bX3)  of  section  1881. 

(SXA)  The  part  B  catastrophic  limit  for  1989  is  $1,043.  The  part  B 
catastrophic  limit  for  any  succeeding  year  shall  be  an  amount  equal 
to  the  part  B  catastrophic  limit  for  the  proceding  year  increased  by 
the  applicable  increase  percentage  determined  under  section  215(i)  in 
the  previous  year.  Any  amount  determined  under  the  preceding  sen- 
tence which  is  not  a  multiple  of  $1  shall  be  rounded  to  the  nearest 
multiple  of  $1  (or,  if  it  is  a  multiple  of  50  cents  but  not  a  multiple 
of  $1,  to  the  next  higher  multiple  of  $1). 
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(B)  Not  later  than  November  15  of  each  year  (beginning  with 
1988),  the  Secretary  shall  promulgate  the  part  B  catastrophic  limit 
under  this  paragraph  for  the  succeeding  year. 

(4)  In  applying  paragraph  (1)  in  the  case  of  an  organization  receiv- 
ing payment  under  clause  (A)  of  subsection  (aXD  or  under  a  reasona- 
ble cost  reimbursement  contract  under  section  1876 — 

(A)  The  Secretary  shall  provide  for  an  appropriate  adjustment 
in  the  payment  amounts  otherwise  made  to  reflect,  in  the  aggre- 
gate, the  aggregate  increase  in  payments  that  would  be  made 
with  respect  to  enrollees  in  the  organization  if  payment  were 
made  other  than  under  such  clause  or  such  a  contract  or  with 
respect  to  individuals  furnished  services  through  the  facility  if 
payments  were  to  be  made  on  an  individual-by-indiviaual  basis, 
and 

(B)  the  organization  or  facility  shall  provide  assurances  satis- 
factory to  the  Secretary  that  the  organization  or  facility  will  not 
undertake  to  charge  an  individual  during  a  year  for  services  for 
which  payment  may  be  made  under  this  part  after  the  individ- 
ual has  incurred  (whether  through  the  organization,  facility  or 
otherwise)  out-of-pocket  part  B  expenses  in  the  year  in  an 
amount  equal  to  the  part  B  catastrophic  limit  established 
under  paragraph  (S)  for  the  year. 

(5)  In  applying  paragraphs  (1)  and  (2),  the  dollar  amount  specified 
in  subsection  (cXl)  shall  be  deemed  to  be  $312.50. 

USE  OF  CARRIERS  FOR  ADMINISTRATION  OF  BENEFITS 

SEC.1842(a)  *  ♦  * 

*  «  *  «  *  *  * 
(hXD  •  •  • 

(6)  The  Secretary  shall  provide  that  the  directories  shall  be  avail- 
able for  purchase  by  the  public.  The  Secretary  shall  provide  that 
each  appropriate  area  directory  is  sent  to  each  participating  physi- 
cian located  in  that  area  and  to  each  individual  enrolled  under  this 
part  and  residing  in  that  area  and  that  an  appropriate  number  of 
copies  of  each  such  directory  is  sent  to  hospitals  located  in  the 
area.  Such  copies  shall  be  sent  free  of  charge. 

•  *  *  *  «  «  * 

STATE  AGREEMENTS  FOR  COVERAGE  OF  EUGIBLE  INDIVIDUALS  WHO  ARE 
RECEIVING  MONEY  PAYMENTS  UNDER  PUBUC  ASSISTANCE  PROGRAMS 
(OR  ARE  EUGIBLE  FOR  MEDICAL  ASSISTANCE) 

Sec.  1843.  (a)  The  Secretary  shall,  at  the  request  of  a  State  made 
before  January  1,  1970,  or  during  1981  or  after  1987,  enter  into  an 
agreement  with  such  State  pursuant  to  which  all  eligible  individ- 
uals in  either  of  the  coverage  groups  described  in  subsection  (b)  (as 
specified  in  the  agreement)  will  be  enrolled  under  the  program  es- 
tablished by  this  part. 

*«*««** 

(gXD  The  Secretary  shall,  at  the  request  of  a  State  made  before 
January  1,  1970,  or  during  1981  or  after  1987,  enter  into  a  modifica- 
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tion  of  an  agreement  entered  into  with  such  State  pursuant  to  sub- 
section (a)  under  which  the  second  sentence  of  subsection  (b)  shall 
not  apply  with  respect  to  such  agreement. 

«*•*««* 

(hXD  The  Secretary  shall,  at  the  request  of  a  State  made  before 
January  1,  1970,  or  during  1981  or  after  1987,  enter  into  a  modifica- 
tion of  an  agreement  entered  into  with  such  State  pursuant  to  sub- 
section (a)  under  which  the  coverage  group  described  in  subsection 
(b)  and  specified  in  such  agreement  is  broadened  to  include  individ- 
uals who  are  eligible  to  receive  medical  assistance  under  the  plan 
of  such  State  approved  under  title  XIX. 

*«**«•* 

Part  C— Miscellaneous  Provisions 
definitions  of  services,  institutions,  etc. 
Sec.  1861.  For  purposes  of  this  title — 

[Spell  of  Illness 

[(a)  The  term  "spell  of  illness"  with  respect  to  any  individual 
means  a  period  of  consecutive  days — 

[(1)  beginning  with  the  first  day  (not  included  in  a  previous 
spell  of  illness)  (A)  on  which  such  individual  is  furnished  inpa- 
tient hospital  services  or  extended  care  services,  and  (B)  which 
occurs  in  a  month  for  which  he  is  entitled  to  benefits  under 
part  A,  and 

[(2)  ending  with  the  close  of  the  first  period  of  60  consecu- 
tive days  thereafter  on  each  of  which  he  is  neither  an  inpa- 
tient of  a  hospital  nor  an  inpatient  of  a  skilled  nursing  facili- 
ty 3 

*««*«** 

Hospital 

(e)  The  term  "hospital"  (except  for  purposes  of  sections  1814(d), 
1814(f),  and  1835(b),  subsection  (aX2)  of  this  section,  and  paragraph 
(7)  of  this  subsection  [,  and  subsection  (i)  of  this  section]  means  an 
institution  which — 

(1)  is  primarily  engaged  in  providing,  by  or  under  the  super- 
vision of  physicians,  to  inpatient  (A)  diagnostic  services  and 
therapeutic  services  for  medical  diagnosis,  treatment,  and  oare 
of  injured,  disabled,  or  sick  persons,  or  (B)  rehabilitation  serv- 
ices for  the  rehabilitation  of  injured,  disabled,  or  sick  persons; 

***«*«• 

[For  purposes  of  subsection  (aX2),  such  term  includes  any  institu- 
tion which  meets  the  requirements  of  paragraph  (1)  of  this  subsec- 
tion.] For  purposes  of  sections  1814(d)  and  1835(b)  (including  deter- 
mination of  whether  an  individual  received  inpatient  hospital  serv- 
ices or  diagnostic  services  for  purposes  of  such  sections),  [section 
1814(fX2),  and  subsection  (i)  of  this  section]  and  section  18H(f)(2), 
such  term  includes  any  institution  which  (i)  meets  the  require- 
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ments  of  paragraphs  (5)  and  (7)  of  this  subsection,  (ii)  is  not  primar- 
ily engaged  in  providing  the  services  described  in  section 
1861(jXlXA)  and  (iii)  is  primarily  engaged  in  providing,  by  or  under 
the  supervision  of  individuals  referred  to  in  paragraph  (1)  of  sec- 
tion 1861(r),  to  inpatient  diagnostic  services  and  therapeutic  serv- 
ices for  medical  diagnosis,  treatment,  and  care  of  injured,  disabled, 
or  sick  persons,  or  rehabilitation  services  for  the  rehabilitation  of 
injured,  disabled,  or  sick  persons.  For  purposes  of  section  1814(fKl), 
such  term  includes  an  institution  which  (i)  is  a  hospital  for  pur- 
poses of  sections  1814(d),  1814(fK2),  and  1835(b)  and  (ii)  is  accredited 
by  the  Joint  Commission  on  Accreditation  of  Hospitals,  or  is  ac- 
credited by  or  approved  by  a  program  of  the  country  in  which  such 
institution  is  located  if  the  Secretary  finds  the  accreditation  or 
comparable  approval  standards  of  such  program  to  be  essentially 
equivalent  to  those  of  the  Joint  Commission  on  Accreditation  of 
Hospitals.  Notwithstanding  the  preceding  provisions  of  this  subsec- 
tion, such  term  shall  not[,  except  for  purposes  of  subsection 
(aX2),3  include  any  institution  which  is  primarily  for  the  care  and 
treatment  of  mentjal  diseases  unless  it  is  a  psychiatric  hospital  (as 
defined  in  subsection  (f)).  The  term  "hospital  also  includes  a  Chris- 
tain  Science  sanatorium  operated,  or  Usted  and  certified,  by  the 
First  Church  of  Christ,  Scientist,  Boston,  Massachusetts,  but  only 
with  respect  to  items  and  services  ordinarily  furnished  by  such  in- 
stitution to  inpatients,  and  pa3mient  may  be  made  with  respect  to 
services  provided  by  or  in  such  an  institution  only  to  such  extent 
and  under  such  conditions,  limitations,  and  requirements  (in  addi- 
tion to  or  in  lieu  of  the  conditions,  limitations,  and  requirements 
otherwise  applicable)  as  may  be  provided  in  regulations.  For  provi- 
sions deeming  certain  requirements  of  this  subjection  to  be  met  in 
the  case  of  accredited  institutions,  see  section  1865.  The  term  "hos- 
pital" also  includes  a  facility  of  fifty  beds  or  less  which  is  located  in 
an  area  determined  by  the  Secretary  to  meet  the  definition  relat- 
ing to  a  rural  area  described  in  subparagraph  (A)  of  paragraph  (5) 
of  this  subsection  and  which  meet  the  other  requirements  of  this 
subsection,  except  that — 
(A) *  *  ♦ 

♦  •  ♦  «  ♦  ♦  « 

[Post-Hospital  Extended  Care  Services 

[(i)  The  term  "post-hospital  extended  care  services"  means  ex- 
tended care  services  furnished  an  individual  after  transfer  from  a 
hospital  in  which  he  was  an  inpatient  for  not  less  than  3  consecu- 
tive days  before  his  discharge  from  the  hospital  in  connection  with 
such  trguisfer.  For  purposes  of  the  preceding  sentence,  items  and 
services  shall  be  deemed  to  have  been  furnished  to  an  individual 
after  transfer  from  a  hospital,  and  he  shall  be  deemed  to  have  been 
an  inpatient  in  the  hospital  immediately  before  transfer  therefrom, 
if  he  is  admitted  to  the  skilled  nursing  facility  (A)  within  30  days 
after  discharge  from  such  hospital,  or  (B)  within  such  time  as  it 
would  be  medically  appropriate  to  begin  an  active  course  of  treat- 
ment, in  the  case  of  an  individual  whose  condition  is  such  that 
skilled  nursing  facility  care  would  not  be  medically  appropriate 
within  30  days  after  discharge  from  a  hospital;  and  an  individual 
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shall  be  deemed  not  to  have  been  discharged  from  a  skilled  nursing 
facility  if,  within  30  days  after  discharge  therefrom,  he  is  admitted 
to  such  facility  or  any  other  skilled  nursing  facility.  J 

Skilled  Nursing  Facility 

(j)  The  term  "skilled  nursing  facility"  means  (except  for  purposes 
of  subsection  (aX2))  an  institution  (or  a  distinct  part  of  an  institu- 
tion) which  has  in  effect  a  transfer  agreement  (meeting  the  require- 
ments of  subsection  (1))  with  one  or  more  hospitals  having  agree- 
ments in  effect  under  section  1866  and  which — 

(1)  is  primarily  engaged  in  providing  to  inpatients  (A)  skilled 
nursing  care  and  related  services  for  patients  who  require 
medical  or  nursing  care,  or  (B)  rehabilitation  services  for  the 
rehabilitation  of  injured,  disabled,  or  sick  persons; 

*«*«*•* 

except  that  such  term  shall  not  [(other  than  for  purposes  of  sub- 
section (aX2))]  include  any  institution  which  is  primarily  for  the 
care  and  treatment  of  mental  diseases.  [For  purposes  of  subsection 
(9X2)  such  term  includes  any  institution  which  meets  the  require- 
ments of  paragraph  (1)  of  this  subsection. 3  The  term  "skilled  nurs- 
ing  facility"  also  includes  an  institution  described  in  paragraph  (1) 
of  subsection  (y),  to  the  extent  and  subject  to  the  limitations  provid- 
ed in  such  subsection.  To  the  extent  that  paragraph  (6)  of  this  sub- 
section may  be  deemed  to  require  that  any  skilled  nursing  facility 
engage  the  services  of  a  registered  professional  nurse  for  more 
than  40  hours  a  week,  the  Secretary  is  authorized  to  waive  such 
requirement  if  he  finds  that — 

(A)  such  facility  is  located  in  a  rural  area  and  the  supply  of 
skilled  nursing  facility  services  in  such  area  is  not  sufficient  to 
meet  the  needs  of  individuals  residing  therein, 

(B)  such  facility  has  one  full-time  registered  professional 
nurse  who  is  regTilarly  on  duty  at  such  facility  40  hours  a 
week,  and 

(C)  such  facility  (i)  has  only  patients  whose  physicians  have 
indicated  (through  physicians'  orders  or  admission  notes)  that 
each  such  patient  does  not  require  the  services  of  a  registered 
nurse  or  a  physican  for  a  48-hour  period,  or  (ii)  has  made  ar- 
rangements for  a  registered  professional  nurse  or  a  physician 
to  spend  such  time  at  such  facility  as  may  be  indicated  as  nec- 
essary by  the  physician  to  provide  necessary  skilled  nursing 
services  on  days  when  the  regular  full-time  registered  profes- 
sional nurse  is  not  on  duty. 

•  ***•«* 

Home  Health  Services 

(m)  The  term  "home  health  services"  means  the  following  items 
and  services  furnished  to  an  individual,  who  is  under  the  care  of  a 
physican,  by  a  home  health  agency  or  by  others  under  arrange- 
ments with  them  made  by  such  agency,  under  a  plan  (for  furnish- 
ing such  items  and  servies  to  such  individual)  established  and  peri- 
odically reviewed  by  a  physician,  which  items  and  services  are. 
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except  as  provided  in  paragraph  (7),  provided  on  a  visiting  basis  in 
a  place  of  residence  used  as  such  individual's  home — 

(1)  part-time  or  intermittent  nursing  care  provided  by  or 
under  the  supervision  of  a  registered  professional  nurse; 

(2)  physical,  occupational,  or  speech  therapy; 

(3)  medical  social  services  under  the  direction  of  a  physician; 

(4)  to  the  extent  permitted  in  regulations,  part-time. or  inter- 
mittent services  of  a  home  health  aide  who  has  successfully 
completed  a  training  program  approved  by  the  Secretary; 

(5)  medical  supplies  (other  than  drug  and  biologicals)  and  du- 
rable medical  equipment,  while  under  such  a  plan; 

(6)  in  the  case  of  a  home  health  agency  which  is  affiliated  or 
under  common  control  with  a  hospital,  medical  services  provid- 
ed by  an  intern  or  resident-in-training  of  such  hospital,  under 
a  teaching  program  of  such  hospital  approved  as  provided  in 
the  last  sentence  of  subsection  Ob);  and 

(7)  any  of  the  foregoing  items  and  services  which  are  provid- 
ed on  an  outpatient  basis,  imder  arrangements  made  by  the 
home  health  agency,  at  a  hospital  or  skilled  nursing  facility,  or 
at  a  rehabilitation  center  which  meets  such  standards  as  may 
be  prescribed  in  regulations,  and — 

(A)  the  furnishing  of  which  involves  the  use  of  equip- 
ment of  such  a  nature  that  the  items  and  services  cannot 
readily  be  made  available  to  the  individual  in  such  place 
of  residence,  or 

(B)  which  are  furnished  at  such  facility  while  he  is  there 
to  receive  any  such  item  or  service  described  in  clause  (A), 

but  not  including  transportation  of  the  individual  in  connec- 
tion with  any  such  item  or  service; 
excluding,  however,  any  item  or  service  if  it  would  not  be  included 
under  subsection  (b)  if  furnished  to  an  inpatient  of  a  hospital.  For 
purposes  of  paragraphs  (1)  and  (4)  and  sections  18H(aX2XC)  and 
1835(aX2XA),  nursing  care  and  home  health  aide  services  shall  be 
considered  to  he  provided  or  needed  on  an  ^^intermittent**  basis  if 
they  are  provided  or  needed  less  than  7  days  each  week  and,  in  the 
case  they  are  provided  or  needed  for  7  days  each  week,  if  they  are 
provided  or  needed  for  an  initial  period  of  up  to  35  consecutive  days 
and  for  a  subsequent  period  based  on  a  physician  certification  of  ex- 
ceptional circumstances  requiring  such  services  on  such  a  basis. 

Reasonable  Cost 

(vXlXA)  •  ♦  ♦ 

«*«*«*« 

(GXi)  In  any  case  in  which  a  hospital  provides  inpatient  services 
to  an  individual  that  would  constitute  [post-hospital]  extended 
care  services  if  provided  by  a  skilled  nursing  facility  and  a  quality 
control  and  peer  review  organization  (or,  in  the  absence  of  such  a 
qualified  organization,  the  Secretary  or  such  agent  as  the  Secretary 
may  designate)  determines  that  inpatient  hospital  services  for  the 
individual  are  not  medically  necessary  but  post-hospital  extended 
care  services  for  the  individual  are  medically  necessary  and  such 
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extended  care  services  are  not  otherwise  available  to  the  individual 
(as  determined  in  accordance  with  criteria  established  by  the  Secre- 
tary) at  the  time  of  such  determination,  pa3rment  for  such  services 
provided  to  the  individual  shall  continue  to  be  made  under  this 
title  at  the  payment  rate  described  in  clause  (ii)  during  the  period 
in  which— 

(I)  such  [post-hospital]  extended  care  services  for  the  indi- 
vidual are  medically  necessary  and  not  otherwise  available  to 
the  individual  (as  so  determined), 

(II)  inpatient  hospital  services  for  the  individual  are  not 
medically  necessary,  and 

(HI)  the  individual  is  entitled  to  have  pa3rment  made  for 
[post-hospital]  extended  care  services  under  this  title, 
except  that  if  the  Secretary  determines  that  there  is  not  an  excess 
of  hospital  beds  in  such  hospital  and  (subject  to  clause  (iv))  there  is 
not  an  excess  of  hospital  beds  in  the  area  of  such  hospital,  such 
payment  shall  be  made  (during  such  period)  on  the  basis  of  the 
amount  otherwise  payable  under  part  A  with  respect  to  inpatient 
hospital  services. 

(2XA)  If  the  bed  and  board  furnished  as  part  of  inpatient  hospital 
services  (including  inpatient  tuberculosis  hospital  services  and  in- 
patient psychiatric  hospital  services)  or  [post-hospital]  extended 
care  services  is  in  accommodations  more  expensive  than  semi-pri- 
vate accommodations,  the  amount  taken  into  account  for  purposes 
of  pajnnent  under  this  title  with  respect  to  such  services  may  not 
exceed  the  amount  that  would  be  taken  into  account  with  respect 
to  such  services  if  furnished  in  such  semi-private  accommodations 
unless  the  more  expensive  accommodations  were  required  for  medi- 
cal reasons. 

*«*««** 

(3)  If  the  bed  and  board  furnished  as  part  of  inpatient  hospital 
services  (including  inpatient  tuberculosis  hospital  services  and  in- 
patient psychiatric  hospital  services)  or  [post-hospital]  extended 
care  services  is  in  accommodations  other  than,  but  not  more  expen- 
sive than,  semi-private  accommodations  and  the  use  of  such  other 
accommodations  rather  than  semi-private  accommodations  was  nei- 
ther at  the  request  of  the  patient  nor  for  a  reason  which  the  Secre- 
tary determines  is  consistent  with  the  purposes  of  this  title,  the 
amount  of  the  payment  with  respect  to  such  bed  and  board  under 
part  A  shall  be  the  amount  otherwise  payable  under  this  title  for 
such  bed  and  board  furnished  in  semi-private  accommodations 
minus  the  difference  between  the  charge  customarily  made  by  the 
hospital  or  skilled  nursing  facility  for  bed  and  board  in  semi-pri- 
vate accommodations  and  the  charge  customarily  made  by  it  for 
bed  and  board  in  the  accommodations  furnished. 
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[Post-Hospital  1  Extended  Care  in  Christian  Science  Skilled 
Nursing  Facilities 

(yXD  The  term  "skilled  nursing  facility"  also  includes  a  Chris- 
tian Science  sanatorium  operated,  or  listed  and  certified,  by  the 
First  Church  of  Christ,  Scientist,  Boston,  Massachusetts,  but  only 
[(except  for  purposes  of  subsection  (aX2))3  with  respect  to  items 
and  services  ordinarily  furnished  by  such  an  institution  to  inpa- 
tients, and  payment  may  be  made  with  respect  to  services  provided 
by  or  in  such  an  institution  only  to  such  extent  and  under  such 
conditions,  limitations,  and  requirements  (in  addition  to  or  in  lieu 
of  the  conditions,  limitations,  and  requirements  otherwise  applica- 
ble) as  may  be  provided  in  regulations. 

(2)  Notwithstanding  any  other  provision  of  this  title,  payment 
under  part  A  may  not  be  made  for  services  furnished  an  individual 
in  a  skilled  nursing  facility  to  which  paragraph  (1)  applies  unless 
such  individual  elects,  in  accordance  with  regulations,  for  a  [spell 
of  illness!  >'^ar  to  have  such  services  treated  as  [post-hospital]  ex- 
tended care  services  for  purposes  of  such  part;  and  pajrment  under 
part  A  may  not  be  made  for  [post-hospital]  extended  care  serv- 
ices— 

(A)  furnished  an  individual  during  such  [spell  of  illness] 
year  in  a  skilled  nursing  facility  to  which  paragraph  (1)  applies 
after — 

(i)  such  services  have  been  furnished  to  him  in  such  a  fa- 
cility for  30  days  during  such  [spell]  year,  or 

(ii)  such  services  have  been  furnished  to  him  during  such 
[spell]  year  in  a  skilled  nursing  facility  to  which  such 
paragraph  does  not  apply;  or 

(B)  furnished  an  individual  during  such  [spell  of  illness] 
year  in  a  skilled  nursing  facility  to  which  paragraph  (1)  does 
not  apply  after  such  services  have  been  furnished  to  him 
during  such  [spell]  year  in  a  skilled  nursing  facility  to  which 
such  paragraph  applies. 

(3)  The  amount  payable  under  part  A  for  [post-hospital]  ex- 
tended care  services  furnished  an  individual  during  any  [spell  of 
illness]  year  in  a  skilled  nursing  facility  to  which  paragraph  (1)  ap- 
plies shall  be  reduced  by  a  coinsurance  amount  [equal  to  one- 
eighth  of  the  inpatient  hospital  deductible  for  each  day  before  the 
31st  day]  equal  to  the  coinsurance  amount  established  under  sec- 
tion 1813(aXSXC)  for  each  day  before  the  8th  day  on  which  he  is  fur- 
nished such  services  in  such  a  facility  during  such  [spell]  year 
(and  the  reduction  under  this  paragraph  shall  be  in  lieu  of  any  re- 
duction under  section  1813(aX3)). 

[(4)  For  purposes  of  subsection  (i),  the  determination  of  whether 
services  furnished  by  or  in  an  institution  described  in  paragraph  (1) 
constitute  p)ost-hospital  extended  care  services  shall  be  made  in  ac- 
cordance with  and  subject  to  such  conditions,  limitations,  and  re- 
quirements as  may  be  provided  in  regulations.] 
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AGREEMENTS  WITH  PROVIDERS  OF  SERVICES 

Sec.  1866.  (aXD  *  *  • 

(2XA)  A  provider  of  services  may  charge  such  individual  or  other 
person  (i)  the  amount  of  any  deduction  or  coinsurance  amount  im- 
posed pursuant  to  section  1813(aXl),  (aX3),  or  (aX4),  section  1833(b), 
or  section  1861(yX3)  with  respect  to  such  items  and  services  (not  in 
excess  of  the  amount  customarily  charged  for  such  items  and  serv- 
ices by  such  provider),  and  (ii)  an  amount  equal  to  20  per  centum  of 
the  reasonable  charges  for  such  items  and  services  (not  in  excess  of 
20  per  centum  of  the  amount  customarily  charged  for  such  items 
€md  services  by  such  provider)  for  which  pa5mient  is  made  under 
part  B  (but  in  the  case  of  items  and  services  furnished  to  individ- 
uals with  end-stage  renal  disease,  an  amount  equal  to  20  percent  of 
the  estimated  amounts  for  such  items  and  services  calculated  on 
the  basis  established  by  the  Secretary).  In  the  case  of  items  and 
services  described  in  section  1833(cXi),  clause  (ii)  of  the  preceding 
sentence  shall  be  applied  by  substituting  for  20  percent  the  propor- 
tion which  is  appropriate  under  such  section.  A  provider  of  services 
may  not  impose  a  charge  under  clause  (ii)  of  the  first  sentence  of 
this  subparagraph  with  respect  to  items  and  services  described  in 
section  1861(sX10XA),  with  respect  to  items  and  services  furnished 
in  connection  with  obtaining  a  second  opinion  required  under  sec- 
tion 1164(cX2)  (or  a  third  opinion,  if  the  second  opinion  was  in  dis- 
agreement with  the  first  opinion),  and  with  respect  to  clinical  diag- 
nostic laboratory  tests  for  which  payment  is  made  under  part  B  or 
which  are  durable  medical  equipment  furnished  as  home  health 
services.  A  provider  of  services  may  not  impose  a  charge  under  the 
first  sentence  of  this  subparagraph  for  services  for  which  payment  is 
made  to  the  provider  pursuant  to  section  1833(f)  (relating  to  cata- 
strophic benefits). 

(b)  An  agreement  with  the  Secretary  under  this  section  may  be 
terminated — 
(1)  ♦  *  * 

♦  ♦♦♦♦♦* 

(3)  in  the  case  of  inpatient  hospital  services  (including  inpa- 
tient psychiatric  hospital  services)  or  [post-hospitad]  extended 
care  services,  with  respect  to  services  furnished  after  the  effec- 
tive date  of  such  termination,  except  that  payment  may  be 
made  for  up  to  thirty  days  with  respect  to  inpatient  institu- 
tional services  furnished  to  any  eligible  individual  who  was  ad- 
mitted to  such  institution  prior  to  the  effective  date  of  such 
termination. 

♦  ♦♦*♦♦♦ 

(d)  If  the  Secretary  finds  that  there  is  a  substantial  failure  to 
make  timely  review  in  accordance  with  section  1861(k)  of  long-stay 
cases  in  a  hospital  or  skilled  nursing  facility,  he  may,  in  lieu  of  ter- 
minating his  agreement  with  such  hospital  or  facility,  decide  that, 
with  respect  to  any  individual  admitted  to  such  hospital  or  facility 
after  a  subsequent  date  specified  by  him,  no  payment  shall  be 
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made  under  this  title  for  inpatient  hospital  services  (including  in- 
patient psychiatric  hospital  services)  after  the  20th  day  of  a  contin- 
uous period  of  such  services  or  for  [post-hospital J  extended  care 
services  after  such  day  of  a  continuous  period  of  such  care -as  is 
prescribed  in  or  pursuant  to  regulations,  as  the  case  may  be.  Such 
decision  may  be  made  effective  only  after  such  notice  to  the  hospi- 
tal, or  (in  the  case  of  a  skilled  nursing  facility)  to  the  facility  and 
the  hospital  or  hospitals  with  which  it  has  a  transfer  agreement, 
and  to  the  public,  as  may  be  prescribed  by  regulations,  and  its  ef- 
fectiveness shall  terminate  when  the  Secretary  finds  that  the 
reason  therefor  has  been  removed  and  that  there  is  reasonable  as- 
surance that  it  will  not  recur.  The  Secretary  shall  not  make  any 
such  decision  except  after  reasonable  notice  and  opportunity  for 
hearing  to  the  institution  or  agency  affected  thereby. 

««**«** 

VOLUNTARY  CERTIFICATION  OF  MEDICARE  SUPPLEMENTAL  HEALTH 
INSURANCE  POUCIES 

Sec.  1882.  (a)  *  ♦  * 
(bXl)  *  ♦  • 

«*«*««* 

(3)  Notwithstanding  paragraph  (1),  in  the  case  of  a  medicare  sup- 
plemental policy  offered  in  a  State  and  in  effect  on  January  1,  1988, 
the  policy  shall  not  he  deemed  to  meet  the  standards  and  require- 
ments set  forth  in  subsection  (c),  unless  each  individual  who  is  enti- 
tled to  benefits  under  this  title  and  is  a  policyholder  under  such 
policy  on  January  1,  1988,  is  sent  a  letter  by  not  later  than  January 
SI,  1988,  that  explains — 

(A)  the  improved  benefits  under  this  title  contained  in  legisla- 
tion enacted  by  the  first  session  of  the  100th  Congress,  and 

(B)  how  these  improvements  affect  the  benefits  contained  in 
the  policies  and  the  premium  for  the  policy. 

(i)  Notwithstanding  paragraph  (1),  a  medicare  supplemental 
policy  offered  in  a  State  shall  not  be  deemed  to  meet  the  standards 
and  requirements  set  forth  in  subsection  (c),  with  respect  to  a  adver- 
tisement (whether  through  written,  radio,  or  television  medium) 
used  (or,  at  a  State's  option,  to  be  used)  for  the  policy  in  the  State, 
unless  the  entity  issuing  the  policy  provides  a  copy  of  each  advertise- 
ment to  the  Commissioner  of  Insurance  (or  comparable  officer  iden- 
tified by  the  Secretary)  of  that  State  for  his  or  her  review  in  accord- 
ance with  State  law. 

**«««** 

HOSPITAL  PROVIDERS  OF  EXTENDED  CARE  SERVICES 

Sec.  1883.  (a)  *  *  * 

***«««* 

(d)  Any  agreement  with  a  hospital  under  this  section  shall  pro- 
vide that  payment  for  services  will  be  made  only  for  services  for 
which  pa5anent  would  be  made  as  [post-hospital]  extended  care 
services  if  those  services  had  been  furnished  by  a  skilled  nursing  fa- 
cility under  an  agreement  entered  into  under  section  1866;  and  any 
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individual  who  is  furnished  services,  for  which  payment  may  be 
made  under  an  agreement  under  this  section,  shall,  for  purposes  of 
this  title  (other  than  this  section),  be  deemed  to  have  received 
[post-hospital]  extended  care  services  in  like  manner  and  to  the 
same  extent  as  if  the  services  furnished  to  him  had  been  [post- 
hospital]  extended  care  services  furnished  by  a  skilled  nursing  fa- 
cility under  an  agreement  under  section  1866. 

"  if)  A  hospital  which  enters  into  an  agreement  with  the  Secretary 
under  this  section  shall  be  required  to  meet  those  conditions  appli- 
cable to  skilled  nursing  facilities  relating  to  discharge  planning 
and  the  social  services  function  (and  staffing  requirements  to  satis- 
fy it)  which  are  promulgated  by  the  Secretary  under  section 
1861(jX15).  Services  furnished  by  such  a  hospital  which  would  oth- 
erwise constitute  [post-hospital J  extended  care  services  if  fur- 
nished by  a  skilled  nursing  facility  shall  be  subject  to  the  same  re- 
quirements applicable  to  such  services  when  furnished  by  a  skilled 
nursing  facility  except  for  those  requirements  the  Secretary  deter- 
mines are  inappropriate  in  the  case  of  these  services  being  fur- 
nished by  a  hospital  under  this  section. 

***«*«• 


INTERNAL  REVENUE  CODE  OF  1986 

Subtitle  A— Income  Taxes 
«««*««* 

CHAPTER  1— NORMAL  TAXES  AND  SURTAXES 
**««•«* 

Subchapter  A — Determination  of  Tax  Liability 

Part  I.  Tax  on  individuals. 

«**•*«• 
Part  VIII.  Supplemental  medicare  premium. 

«•«•••* 

PART  VIII--SUPPLEMENTAL  MEDICARE  PREMIUM 

Sec.  59B.  Imposition  of  supplemental  medicare  premium^ 

SEC.  59B.  IMPOSITION  OF  SUPPLEMENTAL  MEDICARE  PREMIUM, 

(a)  Imposition  of  Premium. — In  the  case  of  a  medicare-eligible 
individual,  there  is  hereby  imposed  (in  addition  to  any  other 
amount  imposed  by  this  subtitle)  for  each  taxable  year  a  premium 
equal  to  the  annual  premium  for  such  year  determined  under  sub- 
section (b). 

(b)  Determination  of  Amount. — For  purposes  of  this  section — 

(1)  In  General. — Except  as  otherwise  provided  in  this  subsec- 
tion— 
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If  the  adjusted  gross  income  for  the  taxable: 

year  is:  The  annual  premium  for  the 

taxable  year  is: 

Over:  But  not  over: 

SO.   $6,000   $0 

6,000   6,U3   10 

6,143   6,287   20 

6,287   6,430   30 

6,m   6,573   40 

6,573   6,716   50 

6,716.   6,860   60 

6,860   7,003   70 

7,003   7,146.   80 

7,146.   7,289   90 

7,289   7,433   100 

7,433   7,576.   110 

7,576.   7,719   120 

7,719   7,862   130 

7,862   8,006   140 

8,006.   8,149   150 

8,149   8,292   160 

8,292   8,436   170 

8,436   8,579   180 

8,579   8,722   190 

8,722   8,865   200 

8,865   9,009   210 

9,009   9,152   220 

9,152   9,295   230 

9,295   9,438   240 

9,438   9,582   250 

9,582   9,725   260 

9,725   9,868   270 

9,868   10,011   280 

10,011   10,155   290 

10,155   10,298   300 

10,298   10,441   310 

10,441   10,585   320 

10,585   10,728   330 

10,728   10,871   340 

10,871   11,014   350 

11,014   11,158   360 

11,158.   11,301   370 

11,301   11,444   380 

11,444   11,587.   390 

11,587   11,731   400 

11,731   11,874   410 

11,874   12,017   420 

12,017   12,160   430 

12,160   12,304   440 

12,304   12,447   450 

12,447   12,590   460 

12,590   12,734   470 

12,734  ^      12,877.   480 

12,877   13,020   490 

13,020   13,163   500 

13,163   13,307   510 

13,307   13,450   520 

13,450   13,593   530 

13,593   13,736   540 

13,736   13,880   550 

13,880   14,023   560 

14,023   14,166   570 

14,166.  ,   580 
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(2)  Special  rule  where  individual  not  eligible  foe 

ENTIRE  TAXABLE  YEAR;  SHORT  TAXABLE  YEARS. — If  an  individ- 
ual is  not  a  medicare-eligible  individual  for  each  month  during 
his  taxable  year,  the  annual  premium  determined  under  this 
subsection  shall  be  an  amount  which  bears  the  same  ratio  to 
the  amount  determined  under  paragraph  (1)  as — 

(A)  the  number  of  months  during  the  taxable  year  for 
which  such  individual  is  a  medicare-eligible  individual, 
bears  to 

(B)  12, 

A  similar  rule  shall  apply  in  the  case  of  a  taxable  year  of  less 
than  12  months;  except  that  adjusted  gross  income  for  the  tax- 
able year  shall  be  annualized. 

(3)  Special  rule  for  joint  returns.— In  the  case  of  a  joint 
return — 

(A)  this  section  shall  be  applied  separately  with  respect  to 
each  spouse,  and 

(B)  the  adjusted  gross  income  of  each  spouse  shall  be  %  of 
their  combined  adjusted  gross  income. 

(4)  Adjustments  to  table. — 

(A)  In  general.— Not  later  than  December  15  of  1988 
and  each  subsequent  calendar  year,  the  Secretary  shall  pre- 
scribe a  table  which  shall  apply  in  lieu  of  the  table  con- 
tained in  paragraph  (1)  with  respect  to  taxable  years  begin- 
ning in  the  succeeding  calendar  year. 

(B)  Method  of  prescribing  table.— The  table  which, 
under  subparagraph  (A),  is  to  apply  in  lieu  of  the  table  con- 
tained in  paragraph  (1)  with  respect  to  taxable  years  begin- 
ning in  any  calendar  year  shall  be  prescribed — 

(i)  by  increasing  each  dollar  amount  setting  forth  the 
amount  of  the  premium  in  such  table  by  the  medicare 
inflation  factor  for  such  calendar  year,  and 

(ii)  by  increasing  each  other  dollar  amount  in  such 
table  by  the  cost-of-living  adjustment  for  such  calendar 
year  (as  defined  in  section  l(fXS)). 

(C)  Medicare  inflation  factor. — For  purposes  of  sub- 
paragraph (B),  the  medicare  inflation  factor  for  any  calen- 
dar year  is  the  percentage  (if  any)  by  which — 

(i)  the  medicare  value  for  such  calendar  year,  exceeds 

(ii)  the  medicare  value  for  1988. 

(D)  Rounding. — If  any  increase  determined  under  sub- 
paragraph (B)  is  not  a  multiple  of  $1,  such  increase  shall 
be  rounded  to  the  nearest  multiple  of  $1. 

(c)  Definitions  and  Special  Rules. — 

(1)  Medicare-eligible  individual. — For  purposes  of  this  sec- 
tion— 

(A)  In  general. — Except  as  otherwise  provided  in  this 
paragraph,  the  term  * 'medicare-eligible  individual"  means, 
with  respect  to  any  month,  any  individual  who  is  entitled 
to  (or,  on  application  without  the  payment  of  an  additional 
premium,  would  be  entitled  to)  benefits  under  part  A  of 
title  XVIII  of  the  Social  Security  Act  for  such  month. 

(B)  Exceptions. — The  term  ''medicare-eligible  individ- 
ual** shall  not  include  for  any  month — 
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(i)  any  individual  who  is  entitled  to  benefits  under 
part  A  of  title  XVIII  of  the  Social  Security  Act  for 
such  month  solely  by  reason  of  the  payment  of  a  premi- 
um under  section  1818  of  such  Act, 

(ii)  any  individual  who  is  required  to  pay  a  premium 
for  such  month  increased  or  computed  under  para- 
graph (4)  or  (5)  of  section  1839(e)  of  the  Social  Security 
Act,  or 

(Hi)  any  qualified  nonresident. 
(C)  Treatment  of  individuals  who  have  attained  age 
65. — An  individual  (other  than  a  nonresident  alien)  who 
has  attained  age  65  shall  be  treated  as  a  medicare-eligible 
individual  for  the  month  in  which  he  attains  age  65  and 
any  subsequent  month  unless  such  individual  establishes  to 
the  satisfaction  of  the  Secretary  that  he  is  not  a  medicare- 
eligible  individual  for  the  month  concerned. 

(2)  Medicare  value. — 

(A)  In  general. — For  purposes  of  this  section,  the  term 
'^medicare  value"  means,  for  any  calendar  year,  the  sum  of 
the  Medicare  part  A  value  for  January  of  such  calendar 
year  and  the  Medicare  part  B  value  for  January  of  such 
calender  year. 

(B)  Medicare  part  of  value.— For  purposes  of  subpara- 
graph (A),  the  term  ^Medicare  part  A  value"  means,  with 
respect  to  any  month,  an  amount  equal  to  50  percent  of  the 
monthly  actuarial  rate  promulgated  under  section 
1818(d)(1)  of  the  Social  Security  Act  for  such  month. 

(C)  Medicare  part  b  value.— for  purposes  of  subpara- 
graph (A),  the  term  ^'Medicare  part  B  value"  means,  with 
respect  to  any  month,  an  amount  equal  to  the  excess  of— 

(i)  the  amount  equal  to  twice  the  monthly  actuarial 
rate  established  under  section  18S9(aXl)  of  the  Social 
Security  Act  for  the  calendar  year  which  includes  such 
month,  over 

(ii)  the  amount  of  the  monthly  premium  for  such 
month  established  under  section  1839  of  such  Act 
(without  regard  to  subsections  (b),  (eXV,  (eX5),  and  (f) 
thereof). 

(3)  Qualified  nonresident.— 

(A)  In  general. — For  purposes  of  paragraph  (1),  the  term 
'^qualified  nonresident"  means,  with  respect  to  any  month 
during  the  taxable  year,  any  individual  if— 

(i)  such  individual  is  not  furnished  during  such  tax- 
able year  or  any  of  the  4  preceding  taxable  years  any 
service  for  which  a  claim  for  payment  is  or  will  be 
made  under  part  A  of  title  XVIII  of  the  Social  Security 
Act, 

(ii)  such  individual  is  not  entitled  to  benefits  under 
part  B  of  title  XVIII  of  the  Social  Security  Act  at  any 
time  during  such  tameable  year  or  any  of  the  4  preceding 
taxable  years;  and 

(Hi)  such  individual  is  present  in  a  foreign  country  or 
countries  for  at  least  330  full  days  during — 
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(I)  the  12-month  period  ending  at  the  close  of  the 
taxable  year,  and 

(II)  each  of  the  4  consecutive  preceding  12-month 
periods. 

(B)  Special  rule  for  individuals  who  die  during  the 
TAXABLE  YEAR.— An  individual  who  dies  during  the  tax- 
able year  shall  be  treated  as  meeting  the  requirements  of 
subparagraph  (AXiiiXI)  if  such  individual  is  present  in  a 
foreign  country  or  countries  is  present  in  a  foreign  country 
or  countries  for  at  least  a  number  of  full  days  equal  to  90 
percent  of  the  days  during  such  taxable  year  before  the  date 
of  death. 

(i)  Coordination  with  other  provisions.— 

(A)  Not  treated  as  medical  expense.— The  premium 
imposed  by  this  section  shall  not  be  treated  as  an  expense 
paid  for  medical  care  for  purposes  of  section  213. 

(B)  Not  treated  as  tax  for  certain  purposes.— The 
premium  imposed  by  this  section  shall  not  be  treated  as  a 
tax  imposed  by  this  chapter  for  purposes  of  determining — 

(i)  the  amount  of  any  credit  allowable  under  this 
chapter,  or 

(ii)  the  amount  of  the  minimum  tax  imposed  by  sec- 
tion 55. 

(C)  Treated  as  tax  for  subtitle  f. — For  purposes  of 
subtitle  Fy  the  premium  imposed  by  this  section  shall  be 
treated  as  if  it  were  a  tax  imposed  by  section  1. 

(D)  Section  is  not  to  apply. — Section  15  shall  not  apply 
to  the  premium  imposed  by  this  section. 

•  ♦♦♦♦♦  ♦ 

Subtitle  F — Procedure  and  Administration 
**«««** 

CHAPTER  61— INFORMATION  AND  RETURNS 
****«•« 

Subchapter  A — Returns  and  Records 
«  *  *  *  *  *  « 

PART  II— INFORMATION  RETURNS 
*«*•«** 

Subpart  B— Information  Concerning  Transactions  With  Other 

Persons 

Sec.  6041.  Information  at  source. 

•  •«••«• 

Sec.  6050O.  Returns  relating  to  individuals  entitled  to  receive  benefits  under  Medi- 
care part  A. 

•  •«•«•• 
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SEC  €0500.  RETURNS  RELATING  TO  INDIVIDUALS  ENTITLED  TO  RECEIVE 
BENEFITS  UNDER  MEDICARE  PART  A. 

The  Secretary  of  Health  and  Human  Services  shall  make  a  return 
(at  such  times  and  in  such  form  as  the  Secretary  may  prescribe)  set- 
ting forth  the  name,  address,  and  TIN  of  each  individual  who  is 
entitled  to  receive  benefits  (other  than  by  reason  of  the  payment  of  a 
premium  referred  to  in  clause  (i)  or  (ii)  of  section  59B(cXlXB))  under 
part  A  of  title  XVHI  of  the  Social  Security  Act  for  any  month 
during  the  calendar  year  and  the  number  of  months  in  the  calendar 
year  for  which  the  individual  is  so  entitled. 


Section  2355  of  the  Deficit  Reduction  Act  of  1984 

WAIVERS  for  social  HEALTH  MAINTENANCE  ORGANIZATIONS 

Sec.  2355.  (a)  ♦  *  * 

(b)  A  project  referred  to  in  subsection  (a)  is  a  project — 
(1)  *  *  ♦ 

*  ♦  ♦  ♦  *  •  ♦ 

(5)  under  which  all  payors  will  share  risk  for  no  more  than 
two  years,  with  the  organization  being  at  full  risk  in  the  third 
year  and  in  succeeding  years; 

«««*«** 

(dXD  The  Secretary  of  Health  and  Human  Service  shall  submit  a 
preliminary  report  to  the  Congress  on  the  status  of  the  projects 
and  waivers  referred  to  in  subsection  (a)  45  days  after  the  date  of 
the  enactment  of  this  Act. 

(2)  The  Secretary  shall  submit  a  [final 3  interim  report  to  the 
Congress  on  the  projects  referred  to  in  subsection  (a)  not  later  than 
42  months  after  the  date  of  the  enactment  of  this  Act. 


VI.  ADDITIONAL  VIEWS 
ADDITIONAL  VIEWS  OF  THE  HONORABLE  BILL  FRENZEL 

When  I  first  heard  of  the  President's  proposal  to  provide  cata- 
strophic health  insurance  as  a  part  of  Medicare,  I  thought  it  was  a 
wonderful  idea.  I  still  do.  However,  subcommittee  changes  to  the 
original  concept  have  produced  a  bill  that  may  not  live  up  to  the 
original  promises. 

As  submitted  by  the  President,  the  bill  was  tight  and  its  financ- 
ing was  simple.  The  concept  was  reasonably  clean.  Young  persons 
were  not  being  forced  to  finance  health  care  for  their  elders. 

The  Health  subcommittee  and  the  full  Committee  made  a 
number  of  important  changes.  The  most  obvious  ones  were  in  fi- 
nancing. Instead  of  the  flat  across-the-broad  premium,  the  finance 
plan  included  both  an  across-the-board  premium  (Part  B  premium 
adjustment  of  $1.00  in  1990  rising  to  $1.50  in  1992)  and  a  mandato- 
ry supplemental  premium  ranging  from  $1.18  to  $70.00  per  month 
based  on  income. 

Because  of  anxieties  expressed  in  the  full  Committee  the  variable 
financing  element  was  described  as  a  supplemental  premium 
rather  than  a  taxable  actuarial  value.  The  concept  of  the  "premi- 
um" is  substantially  similar  to  "the  taxable  actuariad  value." 

For  me,  the  financing  is  not  the  biggest  problem.  Either  a  flat 
premium  or  a  variable  income-based  fee  is  acceptable.  Actually,  I 
prefer  the  income-based  approach  as  a  first  step  toward  means-test- 
ing the  Medicare  program. 

The  benefit  section,  however,  poses  some  real  risks.  One  fact 
from  the  subcommittee  background  materials  pamphlet  (pg.  67)  il- 
lustrates the  problem.  In  the  five-year  period  covered  by  the  CBO 
estimates,  the  President's  benefit  package  would  have  cost  about 
$13  billion.  The  subcommittee's  proposal  costs  about  twice  as  much, 
$24  billion. 

That  is  the  general  dimension  of  the  problem.  However,  the  most 
frightening  aspect  of  the  bill  is  the  cost/ revenue  relationship  in  the 
years  beyond  1992.  The  Department  of  Health  and  Human  Services 
says  that  costs  will  exceed  revenues  in  the  period  after  1992.  CBO, 
with  its  usual  uselessness,  says  only  that  it  has  no  estimates  after 
1992. 

HHS  estimates  annual  deficits  of  $10  billion  by  2000,  and  $30  bil- 
lion by  2005.  If  those  figures  are  anywhere  near  right,  the  result 
will  be  a  raid  on  the  Medicare  Trust  Fund  or  unacceptable  premi- 
ums for  older  Americans.  Either  alternative  is  enough  to  give  any 
sober  Congressman  pause. 
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The  bill  fills  a  needed  gap  in  Medicare  policv.  Something  like  it 
is  needed.  Clearly  some  sort  of  legislation  is  called  for. 

This  bill  has  a  long  way  to  go.  It  would  be  premature  to  stop  it 
now.  But  it  is  appropriate  to  raise  questions  now,  and  demand  an- 
swers now,  and  seek  ways  to  reduce  what  seem  to  be  unacceptable 
risks. 

Bill  Frenzel. 


ADDITIONAL  VIEWS  OF  THE  HONORABLE  BRIAN 
DONNELLY  TO  ACCOMPANY  H.R.  2470 

The  Committee  on  Ways  and  Means  deserves  credit  for  its  efforts 
in  drafting  this  legislation,  the  first  major  expansion  of  the  Medi- 
care program  since  its  enactment  in  1965.  Unfortunately,  I  can 
only  provide  reluctant  support  for  this  measure.  It  is  may  belief 
that  the  legislation  promises  more  than  it  delivers,  and  I  have 
great  concerns  over  two  areas  which  the  legislation  does  not  ad- 
dress. 

NON-ASSIGNED  CLAIMS  UNDER  MEDICARE 

The  legislation's  noble  intent  is  to  limit  beneficiary  out-of-pocket 
expenses  for  Part  B  services  to  $1,043  per  year.  The  reality,  of 
course,  is  that  the  legislation  does  not  limit  beneficiary  expenses  to 
the  extent  that  the  beneficiary's  physician  does  not  accept  assign- 
ment. Thus,  beneficiaries  in  all  but  one  state  ^  still  can  and  will 
face  "catastrophic"  medical  expenses  even  after  H.R.  2470  is  fully 
implemented. 

Realistically,  there  is  no  reason  that  physicians  should  be  al- 
lowed to  balamce  bill  Medicare  beneficiaries  who  have  incurred 
$1,043  in  Part  B  expenses.  Physician  reimbursement  under  Medi- 
care is  determined  on  the  basis  of  actual,  customary  and  prevailing 
charges:  standards  determined  by  the  physicians  themselves. 

Unfortunately,  the  Committee  defeated  an  amendment  I  offered 
which  would  have  mandated  that  all  Medicare  claims  be  assigned 
once  a  beneficiary  had  exceeded  the  Part  B  cap  of  $1,043  estab- 
lished in  the  legislation.  According  to  the  Congressional  Budget 
Office,  my  amendment  would  have  saved  beneficiaries  $938  million 
in  calendar  year  1988,  a  number  which  clearly  demonstrates  how 
pervasive  the  problem  of  balance  billing  is. 

I  recognize  that  the  entire  issue  of  physician  reimbursement 
under  Medicare  is  extremely  controversial,  and  the  Committee  on 
Ways  and  Means  will  be  closely  examining  those  issues  later  this 
year.  I  felt — and  still  feel — that  the  only  way  to  rein  in  health  care 
costs  is  to  impose  some  type  of  assignment  requirement  on  physi- 
cians, and  I  will  continue  to  pursue  this  issue  further. 

LONG-TERM  CARE 

Another  area  where  the  Committee  bill  falls  short  in  addressing 
the  true  needs  of  the  elderly  is  in  the  area  of  long-term  care.  The 
true  catastrophic  expenses  for  senior  citizens  come  from  custodial 
nursing  home  care.  Yet  Medicare  reimburses  only  a  miniscule  por- 
tion of  the  costs  for  this  care:  much  to  the  shock  of  many  Medicare 


^  Massachusetts  has  enacted  legislation  prohibiting  physicians  from  "balance  billing"  their  pa- 
tients. The  law,  which  was  the  subject  of  numerous  constitutional  challenges,  was  recently 
upheld  by  the  First  Circuit  Court  of  Appeals. 
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beneficiaries.  Very  few  private  insurance  companies  offer  such  cov- 
erage. 

In  this  bill,  the  Committee  missed  an  important  opportunity  to 
address  these  concerns  of  the  elderly.  The  longer  we  wait,  the  more 
acute  the  problem  will  become.  Senior  citizens,  generally,  face  cata- 
strophic medical  expenses  when  they  are  forced  to  go  into  a  nurs- 
ing home,  not  when  they  are  hospitalized.  No  amount  of  planning 
and  foresight  on  their  part  can  prepare  them  for  the  costs  they 
face  in  a  nursing  home.  Rather,  beneficiaries  "spend  down"  their 
life  savings  and  force  Medicaid  to  pay  for  their  care.  Certainly,  we 
have  the  ability  to  deal  with  senior  citizens  in  a  more  humane 
manner. 

The  Committee  rejected  a  modest  amendment  I  offered  dealing 
with  long-term  care  which  would  have  expanded  the  enormously 
successful  S/HMO  concept  pioneered  by  Brandeis  University.  Al- 
though the  Committee  did  agree  to  reauthorize  the  four  existing  S/ 
HMOs,  I  would  have  preferred  to  see  much  larger  demonstration 
projects.  Fortunately,  the  Committee  did  agree  with  me  on  the 
need  for  research  into  long-term  care,  and  authorized  $5  million  for 
each  of  the  next  five  years  for  this  research. 

In  conclusion,  it  is  with  reluctance  that  I  support  H.R.  2470.  I  be- 
lieve that  the  Committee  could  and  should  have  gone  further  in 
the  areas  I  have  mentioned,  and  hope  that  these  issues  are  ad- 
dressed on  the  floor  of  the  House  or  by  the  Senate. 

Brian  Donnelly. 


Vn.  DISSENTING  VIEWS  OF  THE  HONORABLE  BILL  ARCHER, 
PHILIP  M.  CRANE,  RICHARD  T.  SCHULZE,  HAL  DAUB, 
JUDD  GREGG,  AND  HANK  BROWN 

The  original  goal  of  the  Committee  on  Wajrs  &  Means  regarding 
Medicare  catastrophic  protection  legislation  was  a  noble  one:  to 
protect  the  elderlv  from  the  threat  of  financial  niin  resulting  from 
a  devastating  and  prolonged  illness.  The  thousands  of  elderly  indi- 
viduads  who  face  impoverishment  as  a  result  of  high  hospital  and 
other  medicgd  costs  are  of  great  concern  to  many  of  us.  We  believe, 
however,  that  while  the  problem  of  catastrophic  health  expenses 
warrants  a  solution,  the  alternative  reported  by  the  Committee 
(H.R.  2470,  "The  Medicare  Catastrophic  Protection  Act  of  1987*') 
jeopardizes  the  financial  viability  of  the  Medicare  program  itself. 

We  are  genuinely  disappointed  at  the  lack  of  actuarial  informa- 
tion available  to  the  Committee  about  how  this  expansion  of  the 
Medicare  program  will  strain  the  already  troubled  Medicare  trust 
fimd.  Many  of  us  are  disappointed  that  the  Committee  reported  bill 
remains  silent  on  the  more  probable  catastrophic  costs  faced  by  the 
elderly,  those  of  long-term  care,  such  as  prolonged  stays  in  nursing 
homes.  Furthermore,  a  number  of  us  are  wary  of  any  Medicare 
program  expansion  not  containing  adequate  safeguards  to  prevent 
the  type  of  over-utilization  that  might  threaten  the  program's  col- 
lapse. In  addition,  a  number  of  us  are  deeply  concerned  that  this 
new  entitlement  program  will  eliminate  much  of  the  retirement 
health  insurance  market.  Further,  the  proposal  does  not  seek  ways 
to  expand  the  private  sector's  involvement  in  insuring  those  elder- 
ly individuals  who  face  an  acute  catastrophic  illness  against  finan- 
cial ruin. 

When  evaluating  the  Committee  acute  care  proposal,  one  might 
do  well  to  remember  the  guidelines  set  forth  by  the  President  for 
his  intitiative  on  Catastrophic  Illness  Insurance  for  the  elderly. 
These  guidelines  were  enumerated  in  the  press  release  issued  im- 
mediately following  his  1987  State  of  the  Union  Address.  The 
guidelines  are  as  follows: 

We  must  provide  meaningful  protection  against  out-of-pocket 
expenses  that  substantially  threaten  family  savings; 

The  importance  of  Medicare,  Medicaid  and  Medigap  should 
be  maintained  and  we  should  not  encourage  excessive  use  of 
services; 

Any  catastrophic  illness  coverage  should  be  voluntary,  not  a 
new  government  entitlement;  and 

The  proposal  must  be  fully  budget-netural,  without  the  ex- 
plosive potentiad  of  program  expansions. 
Several  of  us  had  hoped  that  the  Committee  would  follow  these 
guidelines  in  the  design  of  the  Committee  bills  so  as  to  create  a 
constructive  and  positive  solution  to  the  problem  posed  to  the  Com- 
mittee. But  even  a  cursory  glance  at  the  summary  of  this  bill 
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shows  us  that  the  Committee's  expansion  of  the  Medicare  program 
meets  very  few,  if  any,  of  the  President's  guidelines.  Many  of  us 
feel  that  a  number  of  the  provisions  of  the  bills  directly  conflict 
with  these  guidelines. 

When  dealing  with  any  type  of  modifications  or  expansion  of  the 
Medicare  program.  Congress  must  be  keenly  aware  of  the  predic- 
tion in  the  1987  report  of  the  Medicare  trustees  that,  under  alter- 
native II-B  assumptions,  the  trust  funds  would  be  exhausted  by  the 
year  2002.  Anv  expansion  of  the  benefits  offered  by  the  Medicare 
program  should  be  budget  neutral  in  both  the  near  and  distant 
future.  However,  many  of  us  are  genuinely  skeptical  that  the  Com- 
mittee has  taken  proper  precautions  to  ensure  that  this  new  enti- 
tlement program,  along  with  its  many  well-intended  expansions  of 
current  Medicare  benefits,  will  not  create  large  deficits  in  future 
years.  Should  deficits  occur,  this  program  will  only  quicken  the  ar- 
rival of  the  impending  Medicare  financial  crisis,  thus  threatening 
the  future  availability  of  the  very  core  of  benefits  already  offered 
imder  the  Medicare  program. 

While  few  of  us  dispute  that  this  bill  does  provide  meaningful 
protection  for  out-of-pocket  expenses,  as  called  for  in  the  first  of 
the  President's  guidelines,  several  of  us  would  like  to  point  out  that 
a  number  of  the  elderly  might  be  misled  to  believe  that  all  out-of- 
pocket  costs  of  illness,  whether  for  acute  or  long-term  medical  care, 
above  the  cap  of  approximately  $1700,  are  covered.  The  title  of  the 
bill  *'The  Medicare  Catastrophic  Protection  Act  of  1987,"  is  certain- 
ly a  misnomer.  Even  with  the  expanding  the  program,  Medicare 
still  does  not  cover  many  medical  bills  that  can  be  substantial.  For 
example,  such  costly  expenses  may  include  physician  fees  beyond 
Medicare-approved  charges,  dental  care,  prescription  eyeglasses, 
and  outpatient  prescription  drugs.  More  important,  the  bill  does 
not  address  the  issue  of  expenses  for  long-term  care,  which  can  be 
truly  catastrophic  and  often  represent  the  greatest  fears  for  the  el- 
derly. Clearly,  the  bill  is  misleading,  as  it  gives  the  elderly  the  im- 
pression that  nursing  home  or  other  extended  care  services  will 
now  be  covered  by  Medicare. 

Several  of  us  are  also  distressed  to  see  that  this  bill  seems  to  con- 
flict directly  with  the  President's  guideline  that  the  importance  of 
medigap  insurance  be  maintained.  Instead  of  encouraging  greater 
use  of  the  private  sector,  the  proposed  Medicare  catastrophic  pro- 
gram replaces,  and  would  even  discourage,  the  Medicare  supple- 
mental insurance  market  in  the  private  sector.  Nearly  70  percent 
of  Medicare's  28.4  million  beneficiaries  currently  purchase  supple- 
mental policies  (medigap  insurance),  many  of  which  provide  cover- 
age for  health  care  costs  similar  to  or  better  than  the  expanded  en- 
titlement program  in  the  Committee's  bill.  Given  that  another 
eight  percent  of  beneficiaries  are  also  eligible  for  Medicaid,  which 
assists  low-income  elderly  by  meeting  virtually  all  of  their  acute 
care  health  costs,  there  remain  only  five  million  beneficiaries  who 
are  currently  without  medigap  or  Medicaid  coverage.  Of  these  five 
million  beneficiaries,  fewer  than  12,000  can  expect  to  incure  hospi- 
tal stays  longer  than  the  150  day  limit  currently  contained  in  the 
Medicare  program. 

This  leads  to  a  critical  question  which  a  number  of  us  feel  was 
insufficiently  discussed  by  the  Committee:  Should  the  government 
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be  spending  an  additional  five  billion  dollars  a  year  to  provide  for 
80  few  of  Medicare's  beneficiaries? 

Several  of  us  feel  that  the  Medicare  catastrophic  proposal  con- 
tained in  H.R.  2470  undermines  the  Medigap  market  by  eliminat- 
ing the  most  insurable  risks  from  the  market.  At  the  same  time, 
many  of  us  feel  that  it  is  not  likely  that  the  Medigap  insurers  then 
will  cover  those  expenses  not  covered  in  the  proposals,  such  as 
drugs,  eyeglasses,  dental,  or  other  services,  which  neither  Medigap 
policies  nor  Medicare  now  cover. 

In  addition,  a  number  of  us  would  like  to  point  out  that  four  to 
five  miUion  Americans  now  have  comprehensive  medical  coverage, 
with  both  Medicare  and  retiree  health  * 'benefits"  from  their  em- 
ployers. Many  of  them  do  not  currently  pay  even  Part  B  premiums. 
While  these  Medicare  beneficiaries  will  receive  no  enhanced  cover- 
age from  the  Committee  proposal,  those  elderly  with  taxable 
income,  under  the  financing  mechanism,  will  be  forced  to  pay  sur- 
taxes for  benefits  for  which  they  already  have  paid  through  private 
insurance  coverage.  The  result  will  be  greater  reliance  on  the  gov- 
ernment benefits  as  these  elderly  accept  enhanced  Part  B  cov- 
erage for  which  they  would  now  mostly  be  paying  in  the  form  of 
surtaxes. 

The  second  of  the  President's  guidelines  also  cautions  that  "we 
should  not  encourage  excessive  use  of  services."  However,  many  of 
us  are  quite  skeptical  whether  this  bill  contains  adequate  safe- 
guards to  prevent  over-utilization.  One  need  look  only  at  the  pro- 
jected growth  rates  of  the  expansion  of  benefits  beyond  the  acute 
care  provision  to  see  the  huge  potential  for  over-utilization.  Over 
the  first  five  years  of  the  expansion  of  benefits,  spending  on  the 
new  mental  health  benefit  will  grow  55%,  spending  on  the  new 
home  health  benefit  will  increase  76%,  and  spending  on  the  new 
skilled  nursing  facility  benefit  will  increase  136%.  In  addition, 
many  of  us  feel  that  the  Part  B  cap  of  $1,000  will  add  "fuel  to  the 
fire"  of  the  fastest  growing  segment  of  the  Medicare  program,  phy- 
sician pajonent.  If  Medicare  begins  to  pay  100%  of  the  allowed 
charges  after  the  first  $1,000,  SMI  trust  fund  expenditures  could 
grow  even  more  rapidly  than  the  current  15.3%  growth  this  year 
and  30%  growth  projected  over  the  past  four  years.  About  2.5%  of 
the  increase  in  physician  payments  is  due  to  a  higher  than  expect- 
ed volume  in  services,  a  phenomenon  unexplained  by  the  expand- 
ing population  of  Medicare  beneficiaries.  Many  of  us  feel  that  the 
low  cap  likely  will  add  an  incentive  to  provide  even  more  tests  and 
procedures. 

In  regard  to  the  third  guideline  set  by  the  President,  that  "smy 
catastrophic  illness  coverage  should  be  voluntary,  not  a  new  gov- 
ernment entitlement,"  many  of  us  feel  that  provisions  in  the  Com- 
mittee reported  bill  are  clearly  new  entitlements.  H.R.  2470  enti- 
tles all  Medicare  beneficiaries  to  unlimited  inpatient  hospital  stays, 
expands  the  current  entitlement  of  100  days  of  skilled  nursing  fa- 
cility care  per  spell  of  illness  to  150  days  per  year,  and  expands  the 
current  entitlement  for  hospice  care.  While  the  bill  provides  Medi- 
care catastrophic  coverage  for  those  persons  voluntarily  enrolling 
in  Part  B,  many  of  us  would  like  to  note  that  this  bill  does  not  give 
those  individuals  who  enroll  in  Part  B  (about  97%  of  Medicare 
beneficiaries)  the  option  of  accepting  this  additional  coverage. 
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Thus,  for  those  enrolled  in  Part  B,  but  covered  by  private  insur- 
ance for  acute  catastrophic  expenses  (about  65.4%  of  the  elderly), 
this  can  be  seen  as  £in  unnecessary  new  entitlement  program.  Fur- 
thermore, it  is  disturbing  to  several  of  us  to  find  that  the  financing 
mechanism,  in  that  it  levies  a  surtax  on  all  the  elderly  who  have 
taxable  income,  forces  those  individuals  who  do  not  enroll  in  Part 
B,  but  who  have  taxable  income,  to  pay  for  the  benefits  which  they 
will  never  receive. 

As  concerns  the  fourth  and  final  guideline  of  the  President,  that 
the  proposal  remain  fully  budget-neutral,  many  of  us  feel  that  the 
bill  threatens  to  be  a  budget  buster.  As  stated  earlier,  we  are  con- 
cerned with  the  lack  of  actuarial  estimates  available  to  the  Com- 
mittee as  to  whether  or  not  the  acute  care  benefit  will  be  budget 
neutral  beyond  the  first  five  years  of  the  program. 

During  the  Committee  mark-up,  the  Health  Care  Financing  Ad- 
ministration actuary  testified  that,  given  the  original  financing 
proposal  (including  in  taxable  income  the  actuarial  value  of  the 
Part  A  and  Part  B  benefits),  the  new  program  would  have  a  $10 
billion  revenue  shortfall  in  the  year  2000,  worsening  to  a  $30  bil- 
lion revenue  shortfall  by  the  year  2005.  Given  the  currently  pro- 
jected depletion  date  of  the  Medicare  Trust  Funds  (2002,  under  the 
Medicare  Trustee's  intermediate  economic  assumptions),  these  fig- 
ures certainly  cause  many  of  us  to  question  whether  the  Commit- 
tee has  taken  the  proper  safeguards  to  prevent  this  expansion  of 
the  Medicare  program  from  threatening  the  program's  very  exist- 
ence. While  the  Subcommittee-reported  financing  was  replaced  by 
a  premium  and  surtax  formula,  we  do  not  believe  that  there  has 
been  adequate  evidence  available  to  show  that  this  new  funding 
method  will  ensure  that  this  new  entitlement  program  will  remain 
budget  neutral.  Preliminary  estimates  by  the  Department  of  Treas- 
ury, using  the  Medicare  actuaries'  alternative  II-B  assumptions, 
show  that  the  average  cost  per  Medicare  enrollee  of  the  Commit- 
tee's proposal  is  approximately  $150  per  enrollee  in  1989.  By  the 
year  2005,  if  the  program  is  to  remain  budget  neutral,  this  average 
cost  will  have  grown  to  be  somewhere  between  $800  to  $1000  per 
enrollee,  and  this  is  in  1988  dollars!  In  addition,  the  Treasury  De- 
partment estimates  that,  by  the  year  2005,  the  $1700  cap  on  out-of- 
pocket  costs  will  have  risen  to  between  $3000  and  $4000,  again  in 
1988  dollars.  Furthermore,  the  Treasury  Department  estimates 
that  this  program,  which  in  1989  will  represent  about  5%  of  the 
Medicare  program  costs,  will  grow  to  be  about  10%  of  the  Medicare 
program  in  the  year  2005.  Certainly,  these  figures  warrant  a  far 
greater  consideration  of  the  long-term  potential  for  explosive  costs 
than  the  few  minutes  which  was  given  by  the  Committee. 

It  is  clear  to  us  that  the  Committee  proposal  conflicts  with  many 
of  the  guidelines  set  by  the  President  for  the  catastrophic  illness 
insurance  program.  We  do  not  wish  to  see  an  expansion  of  Medi- 
care which  theatens  the  very  financial  security  of  the  system  itself. 
We  also  do  not  wish  to  see  a  bill  which  misleads  the  elderly  into 
believing  that  all  their  retirement  health  needs  beyond  an  out-of- 
pocket  cap  will  be  taken  care  of  by  the  national  government.  In  ad- 
dition, we  certainly  question  the  wisdom  of  replacing  the  private 
insurance  market  with  a  new  federal  government  program.  Fur- 
thermore, we  are  opposed  to  the  involuntary  nature  of  this  pro- 
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gram.  Also,  we  are  quite  wary  of  the  projected  increases  of  the 
mandatory  progressive  surtaxes  levied  upon  certain  sectors  of  the 
elderly  population.  For  the  reasons  cited  here  and  many  more,  we 
cannot  support  H.R.  2470,  as  reported  by  the  Ck)mmittee  on  Ways 
and  Means,  in  its  current  form. 

Bill  Archer. 
Hal  Daub 
Hank  Brown. 
Phil  Crane. 
Richard  Schulze. 
JuDD  Gregg. 
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ADDITIONAL  DISSENTING  VIEWS  OF  THE  HONORABLE  HAL 

DAUB 

The  time  has  certainly  come  for  Congress  to  reexamine  the  Medi- 
care Program  and  to  address  the  changing  needs  of  our  Nation's 
senior  citizens.  Efforts  to  provide  protection  against  catastrophic 
health  care  costs  are  commendable;  however,  I  am  concerned  that 
the  committee's  bUl,  H.R.  2470,  "The  Medicare  Catastrophic  Protec- 
tion Act  of  1987,"  will  perpetuate  the  myth  among  many  of  the  el- 
derly that  Medicare  covers  all  the  costs  of  illness,  whether  acute 
medical  or  longterm  care  expenses.  The  title  of  the  bill  is  certainly 
a  misnomer.  The  legislation  does  not  "close"  all  of  the  gaps  that 
now  exist  in  Medicare  coverage. 

My  greatest  concern  is  that  H.R.  2470  fails  to  protect  the  elderly 
sufficiently  against  what  I  believe  to  be  the  most  devastating  cata- 
strophic expenses — namely,  those  associated  with  longterm  care.  In 
testimony  before  the  Ways  and  Means  Health  Subcommittee,  rep- 
resentatives of  various  senior  groups  have  attested  to  the  fact  that 
the  greatest  deficiency  in  the  present  health  care  system  is  the 
lack  of  a  longterm  care  system  encompassing  medical,  social,  and 
personal  care  services  provided  in  a  variety  of  community,  home- 
based,  and  non-institutional  settings. 

I  have  authored  legislation,  H.R.  1776,  "The  Longterm  Health 
Care  Amendments  of  1987,"  which  addresses  these  critical  issues 
now  facing  our  elderly  population,  and  which  offers  incentives  for 
the  working-age  population  so  that  they  may  begin  to  provide  for 
their  future  health  care  needs. 

My  legislation  incorporates  a  balance  of  governmental,  individ- 
ual, and  employer  incentives  that  begin  to  build  those  reserves  that 
will  be  necessary  to  adequately  fund  any  longterm  care  program. 
There  is  no  doubt  that  the  provision  of  longterm  care  benefits — 
whether  it  be  through  a  government  program  or  via  the  establish- 
ment of  individued  insurance  incentives — will  be  a  costly  proposi- 
tion. Considering,  though,  that  the  committee's  bill,  H.R.  2470,  will 
expend  $25  billion  over  the  next  five  years,  I  strongly  believe  that 
these  funds  would  be  more  appropriately  spent  in  the  longterm 
care  area. 

The  definition  of  "catastrophic  illness"  alone  can  be  interpreted 
in  many  ways,  depending  upon  where  one  sees  the  greatest  demand 
for  need.  I  am  convinced  that  our  senior  citizen's  catastrophic  costs 
arise  from  those  costs  associated  with  longterm  care. 

The  committee  had  a  real  opportunity  to  address  some  very  criti- 
cal health  policy  issues,  but  missed  the  mark.  I  cannot  support 
H.R.  2470  in  its  present  form. 

Hal  Daub. 
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ADDITIONAL  DISSENTING  VIEWS  OF  THE  HONORABLE 

JUDD  GREGG 

Clearly,  the  time  has  come  to  consider  Medicare  coverage  for  cat- 
astrophic illness.  No  one  should  have  to  live  with  the  fear  that  a 
long  hospital  stay  could  drain  a  lifetime  of  savings.  The  question 
before  Congress,  then,  is  not  whether  we  should  reevaluate  the  ade- 
quacy of  the  current  Medicare  benefit  but,  more  appropriately: 
HOW  should  we  approach  this  challenge?  The  Committee  on  Ways 
and  Means  was  presented  with  two  basic  approaches  to  the  issue  of 
Medicare  coverage  for  catastrophic  illness:  H.R.  2470,  the  Stark- 
Gradison  "Catastrophic  Protection  Act  of  1987"  and  H.R.  1245, 
President  Reagan's  initiative,  "The  Medicare  Catastrophic  Illness 
Coverage  Act.  In  approving  H.R.  2470  and  rejecting  H.R.  1245,  the 
Committee  has  issued  a  shortsighted  and  fiscally  unsound  response 
to  the  long-range  health  care  needs  of  our  senior  citizens. 

The  President's  initiative,  H.R.  1245,  makes  some  much-needed 
changes  in  the  Medicare  system,  is  actuarially  sound  and  costs  one- 
half  the  price  of  H.R.  2470.  Consequently,  it  is  a  much  more  appro- 
priate and  fiscally  responsible  approach  to  the  issue  of  Medicare 
coverage  for  catastrophic  illness.  Furthermore,  H.R.  1245  does  not 
contain  many  of  the  serious  policy  implications  found  in  H.R.  2470. 
First,  actuaries  at  the  Department  of  Health  and  Human  Services 
project  that  the  Stark-Gradison  benefits  package  could  drain  the 
Medicare  Trust  Funds  by  as  much  as  $10  billion  in  the  year  2000, 
and  $30  billion  in  the  year  2005.  Using  moderate  economic  fore- 
casts, we  can  expect  the  Hospital  Insurance  Trust  Fund  to  run  defi- 
cits of  $1.6  billion  as  early  as  1995.  By  the  year  2002,  the  fund  will 
be  insolvent  and  will  have  deficits  of  as  much  as  $32  billion.  Pajdng 
for  current  benefits  will  be  difficult  enough  given  the  problems  of 
an  already  grossly  underfunded  program.  H.R.  2470  will  make  a 
bad  situation  much  worse;  H.R.  1245  will  not. 

A  second  problem  with  the  Stark-Gradison  plan  is  the  fact  that, 
to  a  great  extent,  what  is  being  delivered  is  a  replacement  of  pri- 
vate insurance.  Today,  70%  of  senior  citizens  are  covered  for  high 
out-of-pocket  expenses  by  Medicare  supplemental  policies.  Medicaid 
provides  coverage  for  another  10%  of  the  population  over  65.  In  an 
HIAA  survey  of  top  commercial  Medigap  policies,  86%  of  insureds 
were  covered  for  100%  of  all  Medicare  allowable  hospital  expenses, 
92%  were  covered  for  the  Part  A  hospital  deductible  and  93%  had 
unlimited  coverage  for  Medicare  allowable  Part  B  expenses.  Stark- 
Gradison,  then,  at  a  cost  of  $24  billion,  gives  additional  coverage  to 
only  a  small  percentage  of  people,  while  essentially  socializing  an 
entire  area  of  health  care  that  is  now  being  satisfactorily  handled 
by  the  private  sector.  Scarce  federal  resources  are  being  misapplied 
and,  rather  than  encouraging  the  private  sector  to  bear  some  of  the 
costs  of  the  insurance,  we  are  actually  replacing  private  dollars 
with  federal  tax  dollars. 

(83) 
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Third,  one  must  wonder  at  the  arbitrary  and  unrealistic  defini- 
tion of  "catastrophic  cost"  imposed  by  Stark-Gradison.  Clearly, 
there  is  a  need  for  insurance  coverage,  in  some  cases  even  federal 
coverage,  for  extremely  expensive  health  care  services,  where  pri- 
vate sector  activity  is  insufficient.  But  is  $1500  truly  catastrophic, 
particularly  in  view  of  the  fact  that  many  low-income  seniors  qual- 
ify for  Medicaid  which  offsets  a  large  portion  of  the  $1500?  If  we 
are  to  consider  $1500  in  health  care  costs  to  be  catastrophic,  how 
do  we  view  the  $4410  spent  annually  by  the  average  elderly  house- 
hold for  shelter  or  the  $2372  food  cost  and  $2246  transportation 
cost  encountered  each  year  by  the  average  senior  citizen?  Why 
Congress  is  so  rigid  in  adhering  to  an  arbitrary  definition  of  "cata- 
strophic" when  the  costs  are  so  high  and  the  benefits  so  misdirect- 
ed is  incomprehensible. 

In  truth,  H.R.  1245,  not  H.R.  2470,  is  the  best  approach  to  Medi- 
care coverage  for  catastrophic  illness.  The  President's  initiative  ac- 
complishes a  worthy  goal  of  restructuring  the  current  Medicare 
acute  care  benefit,  and  is  a  clear  and  definite  improvement  over 
the  present  system.  It  does  not  contain  benefits  that  will  raid  the 
already  fragile  Medic£u*e  Trust  Funds  or  sprial  in  the  out-years. 
Unlike  H.R.  2470,  which  indexes  its  catastrophic  cap  to  the  Social 
Security  COLA,  H.R.  1245  indexes  its  cap  to  Medicare  inflation, 
thus  guaranteering  costs  to  increase  at  a  slower,  more  predictable 
pace.  H.R.  1245,  at  a  five-year  cost  of  $12  billion,  provides  benefici- 
aries with  added  acute  care  protection  but,  unlike  Strak-Gradison, 
does  not  spend  $24  billion  dollars  in  the  process. 

Finally,  H.R.  1245  does  not  raid  the  pockets  of  beneficiaries.  It 
does  not  cut  off  future  revenue  sources  for  other  burdensome,  often 
catastrophic,  out-of-pocket  costs  incurred  by  the  elderly:  balance 
billing,  dental  and  eye  care,  and  most  importantly,  long-term  care. 
Under  H.R.  2470,  some  beneficiaries  who  are  now  paying  $214.80 
annually  for  their  Medicare  Part  B  coverage  (which  in  1965  was 
$36  annually)  would  be  required  to  pay  as  much  as  $1,265,000  in 
1992,  an  increase  of  590%.  It  is  clearly  unfair  to  make  some  indi- 
viduals pay  almost  six  times  what  they  are  paying  now  for  a  bene- 
fit that  is  very  likely  already  being  covered  by  private  Medicare 
supplemental  policies.  An  income-related  supplemental  premium 
approach  could  easily  be  applied  to  H.R.  1245  to  require  those  who 
can  afford  to  pay  more  to  do  so,  at  generally  less  cost  thain  under 
H.R.  2470. 

In  summary,  the  major  difference  between  H.R.  1245  and  H.R. 
2470  is  the  fact  that  H.R.  1245  addresses  problems  and  H.R.  2470 
creates  them.  In  the  frenzy  to  provide  new  benefits,  few  are  consid- 
ering priorities  or  worrying  about  uncontrollable  costs.  The  cre- 
ation of  huge  deficits  in  the  Medicare  Trust  Funds  in  the  out-years, 
the  failure  to  leverage  private  dollars  with  federal  dollars,  and  the 
misguided  replacement  of  private  sector  involvement  with  federal 
programs  most  certainly  should  not  be  the  doctrine  at  the  heart  of 
this  federal  initiative  or  those  to  come.  It  is  unfortunate  that  the 
Committee  could  not  recognize  this  and  be  more  receptive  to  a  plan 
which  does  not  result  in  a  $24  billion  dollars  catastrophe. 

JuDD  Gregg. 
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The  Amendment 
The  amendments  are  as  follows: 

Page  2,  the  table  of  contents  is  amended  by  striking  the  items 
relating  to  title  II  and  inserting  the  following: 

TITLE  II— PROVISIONS  RELATING  TO  PART  B  OF  THE  MEDICARE  PROGRAM 
AND  TO  THE  MEDICAID  PROGRAM 

Sec.  20L  Limitation  on  medicare  out-of-pocket  expenses  under  part  B. 

Sec.  202.  Coverage  of  catastrophic  expenses  for  prescription  drugs  and  insulin. 

Sec.  203.  In-home  care  for  certain  chronically  dependent  individuals. 

Sec.  204.  Extending  home  health  services. 

Sec.  205.  Increase  in  maximum  payment  allowed  for  outpatient  mental  health  serv- 
ices. 

Sec.  206.  Coverage  of  influenza  vaccine  and  its  administration. 
Sec.  207.  Mailing  of  notice  of  medicare  benefits  and  participating  physician  directo- 
ries. 

Sec.  208.  Requiring  medicaid  buy-in  of  premiums  and  cost-sharing  for  poor  medicare 

beneficiaries. 
Sec.  209.  Adjustment  in  medicare  part  b  premium. 

Sec.  210.  Changes  in  certification  of  medicare  supplemental  health  insurance  poli- 
cies. 

Sec.  211.  Extension  of  social  HMO  demonstration  project. 

Sec.  212.  Study  on  comprehensive  medical  coverage  under  the  medicare  program. 
Sec.  213.  Research  on  long-term  care  services  for  medicare  beneficiaries. 
Sec.  214.  Protection  of  income  and  resources  of  couple  for  maintenance  of  communi- 
ty spouse. 

Sec.  215.  Study  of  adult  day  care  services. 

TITLE  m-UNITED  STATES  BIPARTISAN  COMMISSION  ON 
COMPREHENSIVE  HEALTH  CARE 

Sec.  301.  Establishment. 

Sec.  302.  Duties. 

Sec.  303.  Membership. 

Sec.  304.  Staff  and  consultants. 

Sec.  305.  Powers. 
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Sec.  306.  Report. 

Sec.  307.  Termination. 

Sec.  308.  Authorization  of  appropriations. 

Page  27,  strike  out  line  10  and  aU  that  follows  through  page  48, 
line  6,  and  insert  the  following: 

TITLE  II— PROVISIONS  RELATING  TO 
PART  B  OF  THE  MEDICARE  PROGRAM 
AND  TO  THE  MEDICAID  PROGRAM 

SEC.  201.  LIMITATION  ON  MEDICARE  OUT-OF-POCKET  EXPENSES  UNDER 
PARTE. 

(a)  In  General.— Section  1833  (42  U.S.C.  13951)  is  amended— 
(1)  by  inserting  after  subsection  (e)  the  following  new  subsec- 
tion: 

"(fKD  Notwithstanding  subsections  (a)  and  (b),  if  an  individual 
has  incurred  out-of-pocket  part  B  expenses  (as  defined  in  paragraph 
(2))  in  a  calendar  year  (beginning  with  1989)  in  an  amount  equal  to 
the  part  B  catastrophic  limit  (established  under  paragraph  (3))  for 
the  year,  payment  under  this  part  with  respect  to  any  additional 
incurred  expenses  in  the  calendar  year  shall  be  made  as  if— 

"(A)  the  deduction  described  in  the  second  sentence  of  sub- 
section (b)  (relating  to  blood)  no  longer  applied,  and 

"(B)  100  percent'  and  *0  percent*  were  substituted  for  *80 
percent'  and  *20  percent',  respectively,  each  place  either  ap- 
pears in  subsection  (a),  in  section   1833(iX2),  in  section 
1835(bX2),  and  in  subsections  (bX2)  and  (bX3)  of  section  1881. 
"(2)  In  this  subsection,  the  term  'out-of-pocket  part  B  expenses' 
means — 

"(A)  the  deductions  established  under  subsection  (b),  and 
"(B)  the  difference  between  the  pa3mient  amount  provided 
under  this  part  and  the  pajmient  amount  that  would  be  provid- 
ed if  '100  percent'  and  *0  percent'  were  substituted  for  *80  per- 
cent' and  *20  percent',  respectively,  each  place  either  appears 
in  subsection  (a),  in  section  1833(iX2),  in  section  1835(bX2),  and 
in  subsections  (bX2)  and  (bX3)  of  section  1881. 
Such  term  also  includes  reasonable  expenses  (as  defined  by  the  Sec- 
retary) incurred  for  an  annual  colorectal  examination  for  cancer 
and  reasonable  expenses  (as  defined  by  the  Secretary)  incurred  for 
a  mammogram,  once  every  third  year,  for  detection  of  breast 
cancer. 

"(3XA)  The  part  B  catastrophic  limit  for  1989  is  $1,043.  The  part 
B  catastrophic  limit  for  any  succeeding  year  shall  be  an  amount 
equal  to  the  part  B  catastrophic  limit  for  the  preceding  year  in- 
creased by  the  applicable  increase  percentage  determined  under 
section  215(i)  in  the  previous  vear.  Any  amount  determined  under 
the  preceding  sentence  which  is  not  a  multiple  of  $1  shall  be 
rounded  to  the  nearest  multiple  of  $1  (or,  if  it  is  a  multiple  of  50 
cents  but  not  a  multiple  of  $1,  to  the  next  higher  multiple  of  $1). 

"(B)  Not  later  than  November  15  of  each  year  (beginning  with 
1988),  the  Secretary  shall  promulgate  the  part  B  catastrophic  limit 
under  this  paragraph  for  the  succeeding  year. 
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"(4)  In  applying  paragraph  (1)  in  the  case  of  an  organization  re- 
ceiving payment  under  clause  (A)  of  subsection  (aXD  or  under  a 
reasonable  cost  reimbursement  contract  under  section  1876 — 

"(A)  the  Secretary  shall  provide  for  an  appropriate  adjust- 
ment in  the  payment  amounts  otherwise  made  to  reflect,  in 
the  aggregate,  the  aggregate  increase  in  payments  that  would 
otherwise  be  made  with  respect  to  enroUees  in  the  organization 
if  payments  were  made  other  than  under  such  clause  or  such  a 
contract  or  with  respect  to  individuals  furnished  services 
through  the  facility  if  payments  were  to  be  made  on  an  indi- 
vidual-by-individual basis,  and 

"(B)  the  organization  or  facility  shall  provide  assurances  sat- 
isfactory to  the  Secretary  that  the  organization  or  facility  will 
not  undertake  to  charge  an  individual  during  a  year  for  serv- 
ices for  which  payment  may  be  made  under  this  part  after  the 
individual  has  incurred  (whether  through  the  organization,  fa- 
cility or  otherwise)  out-of-pocket  part  B  expenses  in  the  year  in 
an  cunount  equal  to  the  part  B  catastrophic  limit  established 
under  paragraph  (3)  for  the  year.";  and 

(2)  in  subsections  (c)  and  (g),  by  striking  "(a)  and  (b)"  each 
place  it  appears  and  inserting  "(a),  (b),  and  (f)'\ 

(b)  Limitation  on  Charges  When  Catastrophic  Limit 
Reached.— Section  1866(aX2XA)  (42  U.S.C.  1395cc(aX2XA))  is  amend- 
ed by  adding  at  the  end  the  following  new  sentence:  "A  provider  of 
services  may  not  impose  a  charge  under  the  first  sentence  of  this 
subparagraph  for  services  for  which  pajnnent  is  made  to  the  pro- 
vider pursuant  to  section  1833(f)  (relating  to  catastrophic  bene- 
fits).". 

(c)  Encouraging  Restraint  on  Balance  Bilung  for  Benefici- 
aries Reaching  Catastrophic  Limit.— Section  1842(bX3)  (42  U.S.C. 
1395u(bX3))  is  amended— 

(1)  by  striking  "and"  at  the  end  of  subparagraph  (G), 

(2)  by  inserting  "and"  at  the  end  of  subparagraph  (H),  and 

(3)  by  inserting  after  subparagraph  (H)  the  following  new 
subparagraph: 

"(I)  if  it  makes  determinations  or  pajmients  with  respect  to 
items  and  services  furnished  by  a  physician  for  which  payment 
is  made  pursuant  to  section  1833(f)  but  not  on  an  assignment- 
related  basis,  provide  to  the  physician  a  notice  that — 

"(i)  states  that  the  individual  provided  the  service  has 
reached  the  part  B  catastrophic  limit  on  out-of-pocket  ex- 
penses for  the  year,  and 

"(ii)  encourages  the  physician  not  to  charge  the  individ- 
ual amounts  in  excess  of  the  reasonable  charge  recognized 
under  this  section  and  to  accept  payment  on  an  assign- 
ment-related basis  for  physicians'  services  furnished  the 
individual  during  the  remainder  of  the  year;". 

sec.  202.  coverage  of  catastrophic  expenses  for  prescription 
drugs  and  insulin. 
(a)  In  General.— Section  1861  (42  U.S.C.  1395x)  is  amended— 
(1)  by  amending  subaragraph  (J)  of  subsection  (sX2)  to  read 
as  follows: 
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"(J)  covered  outpatient  drugs  (as  defined  in  subsection  (tX2)); 
and'';  and 
(2)  in  subsection  (t) — 

(A)  by  striking  "subsection  (mX5)"  and  inserting  "subsec- 
tions (mX5)  and  (sX2XJ)  and  paragraph  (2)", 

(B)  by  inserting  "(1)"  after  "(tr,  and 

(C)  by  adding  at  the  end  the  following  new  paragraph: 
"(2)  The  term  'covered  outpatient  drug'  means— 

"(A)  a  drug  which— 

"(i)  is  approved  for  safety  and  effectiveness  as  a  prescrip- 
tion drug  under  section  505  or  507  of  the  Federal  Food, 
Drug,  £md  Cosmetic  Act,  or 

"(ii)  in  the  case  of  a  drug  which  is  biological  product,  is 
licensed  under  section  351  of  the  Public  Health  Service 
Act,  and 

"(B)  insulin  certified  under  section  506  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act; 
but  does  not  include  any  drug  or  insulin  provided  to  an  inpatient 
as  part  of  inpatient  hospital  services  (described  in  subsection  (bX2)), 
as  part  of  extended  care  services  (described  in  subsection  (hX5)),  or 
as  an  incident  to  physicians'  services  under  subparagraph  (A)  or  (B) 
of  subsection  (sX2).". 
(b)  Deductible  and  Payment  Amounts.— 

(1)  In  general.— Section  1833  (42  U.S.C.  13951(b))  is  amend- 
ed- 

(A)  in  subsection  (aXl) — 

(i)  by  striking  "and"  before  "(H)",  and 

(ii)  by  adding  at  the  end  the  following:  "smd  (I)  with 
respect  to  expenses  incurred  for  covered  outpatient 
drugs,  the  amounts  paid  shall  be  the  amounts  deter- 
mined under  subsection  (mX2),"; 

(B)  in  subsection  (b) — 

(i)  in  clause  (1),  by  inserting  "or  for  covered  outpa- 
tient drugs"  after  "1861(sX10XA)",  and 

(ii)  in  clause  (2),  by  inserting  "or  with  respect  to  cov- 
ered outpatient  drugs"  after  "home  health  services"; 
and 

(C)  by  adding  at  the  end  the  following  new  subsection: 
"(mXlXA)  Before  applying  paragraph  (2)  with  respect  to  expenses 

incurred  by  an  individual  for  covered  outpatient  drugs  dispensed  in 
a  calendar  year,  the  individual  must  establish  that  the  individual 
has  incurred  expenses  for  such  drugs  dispensed  in  the  year  (during 
a  period  in  which  the  individual  is  a  entitled  to  benefits  under  this 
part)  of  the  amount  specified  in  subparagraph  (C)  for  that  year. 

"(B)  If  an  individual  applies  to  the  Secretary  to  establish  that  the 
individual  has  met  the  requirement  of  subparagraph  (A),  the  Secre- 
tary shall  promptly  notify  the  individual  (and,  if  the  application 
was  submitted  by  or  through  a  participating  pharmacy,  the  phar- 
macy) as  to  whether  or  not  the  individual  has  met  such  require- 
ment. 

"(C)  The  amount  specified  in  this  subparagraph  for  1989  is  $500. 
For  each  subsequent  year,  subject  to  subparagraph  (D),  the  amount 
specified  in  this  subparagraph  is  the  amount  specified  in  this  sub- 
paragraph for  the  previous  year,  increased  by  percentage  change  in 
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the  medical  care  component  of  the  consumer  price  index  for  all 
urban  consumers  (U.S.  city  average,  as  published  by  the  Bureau  of 
Labor  Statistics)  during  the  12-month  period  ending  with  August  in 
that  previous  year.  Any  amount  determined  under  the  preceding 
sentence  which  is  not  a  multiple  of  $1  shall  be  rounded  to  the  next 
highest  multiple  of  $1.  In  September  of  each  year  (beginning  with 
1989)  the  Secretary  shall  publish  the  deductible  established  under 
this  subparagraph  for  the  following  year. 

"(D)  If  the  monthly  actuarial  rate  determined  under  section 
1839(gXl)  for  a  year  (after  1990)  exceeds  120  percent  of  the  monthly 
premium  increase  provided  under  section  lo39(gX2)  for  months  in 
the  preceding  year,  the  Secretary  shall  increase  the  amount  other- 
wise specified  under  subparagraph  (C)  for  that  year  (and  only  for 
that  year)  by  such  an  amount  as  will  assure  that — 

"(i)  the  aggregate  amount  of  the  monthly  premium  increase 
provided  under  section  1839(g)  for  the  year  for  all  enroUees, 
is  equal  to — 

"(ii)  the  total  of  the  benefits  and  administrative  costs  which 
the  Secretary  estimates  will  be  payable  from  the  Federal  Sup- 
plementary Medical  Insurance  Trust  Fund  for  covered  outpa- 
tient drugs  dispensed  and  related  administrative  costs  incurred 
in  such  year  for  all  such  enrollees. 
"(2)  Subject  to  the  deductible  established  under  paragraph  (IXA), 
the  amount  payable  under  this  part  with  respect  to  a  covered  out- 
patient drug  is  equal  to  the  actual  charge  for  the  drug,  or,  if  lower, 
the  applicable  pajonent  limit  described  in  paragraph  (3). 

"(3XA)  In  the  case  of  a  covered  outpatient  drug  that  either  is  not 
a  multiple  source  drug  (as  defined  in  paragraph  (6XA))  or  is  a  mul- 
tiple source  drug  and  has  a  restrictive  prescription  (as  defined  in 
paragraph  (6)(B)),  the  payment  limit  for  the  drug  under  this  para- 
graph is  the  sum  of— 

"(i)  the  product  of  (I)  the  number  of  tablets  (or  other  dosage 
units)  dispensed  and  (II)  the  average  per  tablet  or  unit  whole- 
sale price  for  the  drug  (as  determined  under  paragraph  (4)), 
and 

"(ii)  an  administrative  allowance  of  $4.50. 
"(B)  In  the  case  of  a  covered  outpatient  drug  that  is  a  multiple 
source  drug  but  does  not  have  a  restrictive  prescription,  the  pay- 
ment limit  for  the  drug  under  this  paragraph  is  the  sum  of— 

"(i)  the  product  of  (I)  the  number  of  tablets  (or  other  dosage 
units)  dispensed  and  (II)  the  amount  specified  under  subpara- 
graph (C),  and 

"(ii)  an  administrative  allowance  of  $4.50. 
"(C)  The  sunount  specified  under  this  subparagraph  with  respect 
to  a  multiple  source  drug  dispensed  in  a  year  is  50  percent  of  the 
highest  of  the  average  per  tablet  or  unit  wholesale  price  for  any 
drug  product  described  in  paragraph  (5XA)  with  respect  to  that 
drug,  as  in  effect  as  of  January  1,  1987,  increased,  for  each  year 
after  1987  and  up  to  the  year  involved,  by  the  percentage  increase 
in  the  consumer  price  index  for  all  urban  consumers  (all  items, 
U.S.  city  average,  as  published  by  the  Bureau  of  Labor  Statistics) 
for  the  12-month  period  ending  in  August  of  the  previous  year. 

"(D)  The  Secretary,  before  each  payment  calculation  period  (as 
defined  in  paragraph  (5XC)),  shall  provide  for  the  distribution  to 
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participating  pharmacies  (as  defined  in  section  1842(i))  and  to 
groups  representing  or  assisting  individuals  entitled  to  benefits 
under  this  part,  of  information  on  the  payment  limits  established 
under  this  paragraph. 

"(4XA)  For  purposes  of  this  subsection,  the  Secretary  shall  deter- 
mine, with  respect  to  dispensing  of  each  covered  outpatient  drug  in 
each  pajnnent  calculation  period,  the  average  per  tablet  or  unit 
wholesale  price  for  the  drug.  Such  average  shall  be  based  on  the 
average  wholesale  price  (or  when  available,  the  manufacturer's 
direct  price)  for  purchases  in  reasonable  quantities.  Such  determi- 
nation shall  be  made  for  each  pa3mient  calculation  period  based  on 
wholesale  or  direct  prices  for  the  first  day  of  the  third  month 
before  the  beginning  of  the  period.  The  Secretary  shall  make  such 
determination,  and  calculate  the  payment  limits  under  paragraph 
(3),  on  a  national  basis;  except  that  the  Secretary  may  make  such 
determination,  and  calculate  such  payment  limits,  on  a  regional 
basis  to  take  account  of  limitations  on  the  availability  of  drug  prod- 
ucts and  variations  among  regions  in  the  average  wholesale  or 
direct  price  for  a  drug  product. 

"(B)  In  order  to  prevent  abusive  practices  in  the  prescribing  or 
dispensing  of  covered  outpatient  drugs,  the  Secretary  may  provide 
that  payment  for  covered  outpatient  drugs  may  not  be  made  in 
they  are  prescribed  or  dispensed  with  excessive  frequency  or  in  ex: 
cessive  quantities. 
"(5)  In  this  subsection: 

"(A)  The  term  'multiple  source  drug*  means,  with  respect  to 
a  payment  calculation  period,  a  covered  outpatient  drug  for 
which  there  are  2  or  more  drug  products  which — 

"(i)  are  considered  to  be  therapeutically  equivalent 
(under  the  Food  and  Drug  Administration's  most  recent 
publication  of  'Approved  Drug  Products  with  Therapeutic 
Ekiuivalence  Evaluations',  available  on  the  first  day  of  the 
third  month  before  the  beginning  of  the  period),  and 
"(ii)  are  sold  or  marketed  during  the  period. 
For  purposes  of  clause  (ii),  a  drug  is  considered  to  be  sold  or 
marketed  during  a  period  if  it  is  listed  in  the  publications  re- 
ferred to  in  clause  (i)  for  the  third  month  before  the  beginning 
of  the  period,  unless  the  Secretary  determines  that  such  sale  or 
marketing  is  not  actually  taking  place. 

"(B)  A  drug  has  a  'restrictive  prescription'  only  if  the  the 
prescription  for  the  drug  indicates,  in  the  handwriting  of  the 
physician  or  other  person  prescribing  the  drug  and  with  an  ap- 
propriate phrase  (such  as  'brand  medically  necessary')  recog- 
nized by  the  Secretary,  that  the  particular  drug  must  be  dis- 
pensed. 

"(C)  The  term  'payment  calculation  period'  means  the  6- 
month  period  beginning  with  January  of  each  year  (after  1988) 
and  the  6-month  period  beginning  with  July  of  each  year  (after 
1988).". 

(2)  Report  on  payment  umits.— The  Secretary  of  Health  and 
Humgm  Services  shall  review  the  payment  limits  described  in 
section  1833(mX3)  of  the  Social  Security  Act  on  covered  outpa- 
tient drugs  and  shall  report  to  Ck)ngress,  by  not  later  than 
April  1,  1989,  on  the  appropriateness  of  such  limits.  The  Secre- 
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tary  shall  include  in  such  report  such  recommendations  for 
changes  in  such  limits  as  may  be  appropriate, 
(c)  Participating  Pharmacies.— Section  1842  (42  U.S.C.  1395t)  is 
amended — 

(1)  in  subclauses  (III)  and  (TV)  of  subsection  (cX2XBXii),  by  in- 
serting "or  by  participating  pharmacies"  after  "participating 
physicians"  each  place  it  appears; 

(2)  in  subsection  (hXD,  by  inserting  before  the  period  at  the 
end  of  the  second  sentence  the  following:  "and,  with  respect  to 
a  supplier  of  covered  outpatient  drugs,  is  a  participating  phar- 
macy (as  defined  in  subsection  (iXD)";  and 

(3)  by  adding  after  subsection  (h)  the  following  new  subsec- 
tion: 

"(iXD  For  purposes  of  this  section,  the  term  'participating  phar- 
macy' means  an  entity  which  is  authorized  under  a  State  law  to 
dispense  covered  outpatient  drugs  and  which  has  entered  into  an 
agreement  with  the  Secretary,  providing  at  least  the  following: 
"(A)  The  entity  agrees— 

"(i)  not  to  refuse  to  dispense  covered  outpatient  drugs 
items  stocked  by  the  entity  to  any  individual  entitled  to 
benefits  under  this  part  (in  this  section  referred  to  as 
'medicare  beneficiaries'),  and 

"(ii)  not  to  charge  medicare  beneficiaries  more  for  such 
drugs  than  the  amount  it  charges  to  the  general  public. 
"(B)  The  entity  agrees  to  keep  patient  records  (including 
records  on  expenses  incurred  by  medicare  beneficiaries)  for  all 
covered  outpatient  drugs  dispensed  to  all  such  beneficiaries. 
"(C)  The  entity  agrees— 

"(i)  to  assist  medicare  beneHciaries  in  determining 
whether  or  not  their  expenses  (for  covered  outpatient 
drugs  dispensed  in  a  year)  have  exceeded  the  deductible 
under  section  1833(mXlXA),  including  providing  the  docu- 
mentation necessary  to  establish  this,  and 

"(ii)  on  behalf  and  on  the  request  of  such  a  beneficiary, 
to  submit  to  the  carrier  such  documentation  as  the  Secre- 
tary requires. 

"(D)  The  entity  agrees,  upon  request  of  a  medicare  benefici- 
ary, to  provide  a  copy  of  the  records  maintained  under  sub- 
paragraph (B)  to  another  participating  pharmacy  or  to  a  carri- 
er under  this  section. 
"(E)  The  entity  agrees— 

"(i)  to  offer  to  counsel,  or  to  offer  to  provide  information 
to,  each  medicare  beneficiary  on  the  appropriate  use  of  a 
drug  to  be  dispensed  and  whether  there  are  potential 
interactions  between  the  drug  and  other  drugs  dispensed 
to  the  beneficiary;  and 

"(ii)  to  advise  the  beneficiary  on  the  availability  (consist- 
ent with  State  laws  respecting  substitution  of  drugs)  of 
therapeutically  equivalent  covered  outpatient  drugs. 
"(2)  The  Secretary  shall  provide  to  each  participating  pharma- 
cy— 

"(A)  a  distinctive  emblem  (suitable  for  display  to  the  public) 
indicating  that  the  pharmacy  is  a  participating  pharmacy,  and 
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"(B)  before  the  beginning  of  each  payment  calculation 
period,  information  on  the  payment  limits  established  under 
paragraphs  (3)  and  (4)  of  section  1833(m). 
"(3)  The  Secretary  shall  provide  for  periodic  audits  of  participat- 
ing pharmacies  to  assure  that  they  do  not  impose  charges  in  excess 
of  the  amounts  permitted  under  paragraph  (IXAXii). 

''(4)  Notwithstanding  subsection  (bX3XB),  payment  for  covered 
outpatient  drugs  may  be  made  on  the  basis  of  an  assignment  de- 
scribed in  clause  (ii)  of  that  subsection  only  to  a  participating  phar- 
macy.". 

(d)  Additional  Wemium  for  Prescription  Drug  Benefit. — Sec- 
tion 1839  (42  U.S.C.  1395r)  is  amended— 

(1)  in  the  second  sentence  of  subsection  (aXD,  by  inserting 
"(other  than  costs  relating  to  covered  outpatient  drugs)"  before 
the  period; 

(2)  in  subsection  (aX2),  by  striking  "and  (e)"  and  inserting 
(e),  and  (g)"; 

(3)  in  subsection  (aX3),  by  striking  "subsection  (e)"  and  insert- 
ing "subsections  (e)  and  (g)"; 

(4)  in  the  second  sentence  of  subsection  (aX4),  by  inserting 
"(other  than  costs  relating  to  covered  outpatient  drugs)"  before 
the  period;  and 

(5)  by  adding  at  the  end  the  following  new  subsection: 
"(gXlXA)  The  Secretary  shall,  during  September  of  1987  and  of 

each  year  thereafter,  determine  a  monthly  actuarial  rate  for  cov- 
ered outpatient  drugs  which  shall  be  applicable  for  the  succeeding 
calendar  year. 

"(B)  Subject  to  subparagraph  (C),  such  actuarial  rate  shall  be  the 
amount  the  Secretary  estimates  to  be  necessary  so  that  the  aggre- 
gate amount  for  such  calendar  year  with  respect  to  enrollees  will 
equal  100  percent  of  the  total  of  the  benefits  and  administrative 
costs  which  he  estimates  will  be  payable  from  the  Federal  Supple- 
mentary Medical  Insurance  Trust  Fund  for  covered  outpatient 
drugs  dispensed  and  related  administrative  costs  incurred  in  such 
calendar  year  with  respect  to  such  enrollees. 

"(C)  In  establishing  the  monthly  actuarial  rate  under  this  para- 
graph for  each  year  (after  1990),  the  Secretary  shall  take  into  ac- 
count any  net  surplus  or  deficit  of  the  aggregate  amount  of  the 
monthly  premium  increases  provided  under  paragraph  (2)  for  pre- 
vious years  for  all  enrollees  over  the  total  of  the  benefits  and  ad- 
ministrative costs  which  the  Secretary  determines  were  paid  from 
the  Federal  Supplementary  Medical  Insurance  Trust  Fund  for  cov- 
ered outpatient  drugs  dispensed  and  related  administrative  costs 
incurred  in  such  previous  years  for  all  such  enrollees. 

"(2)  Subject  to  paragraph  (3),  notwithstanding  any  other  provi- 
sion of  this  section  (except  as  provided  in  subsections  (b)  and  (f)), 
the  monthly  premium  of  each  individual  enrolled  under  this  part 
for  each  month  in  a  year  after  December  1987  shall  be  increased  by 
the  monthly  actuarial  rate  determined  according  to  paragraph  (1) 
for  that  year;  except  that  if  the  increase  determined  under  this 
paragraph  is  not  a  multiple  of  10  cents,  it  shall  be  rounded  to  the 
nearest  multiple  of  10  cents. 

"(3)  The  increase  in  monthly  premium  under  paragraph  (2)  for 
each  month  in — 
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"(A)  1988  may  not  exceed  $0.30, 
"(B)  1989  may  not  exceed  $3.20, 
"(C)  1990  may  not  exceed  $4.90,  and 

"(D)  a  subsequent  year  may  not  exceed  120  percent  of  the 
monthly  premium  increase  provided  under  paragraph  (2)  for 
months  in  the  preceding  year.". 

(e)  Use  of  Carriers  in  Administration. — 

(1)  Additional  functions  of  carriers. — Section  1842(bX3) 
(42  U.S.C.  1395u(bX3)),  as  amended  by  section  201(c),  is  amend- 
ed— 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (H), 

(B)  by  aiding  "and"  at  the  end  of  subparagraph  (I),  and 

(C)  by  inserting  after  subparagraph  (I)  the  following  new 
subparagraph: 

"(J)  if  it  makes  determinations  or  payments  with  respect  to 
covered  outpatient  drugs,  will — 

"(i)  offer,  at  the  option  of  participating  pharmacies,  to 
receive  requests  for  payments  for  such  drugs  through  elec- 
tronic communciations,  and 

"(ii)  respond  to  requests  by  participating  pharmacies  as 
to  whether  or  not  an  individual  has  met  the  deductible  re- 
quirement of  section  1833(mXlXA)  for  a  year;". 

(2)  Use  of  regional  carriers. — Section  1842(bX2)  is  amended 
by  adding  at  the  end  the  following  new  sentence:  "With  re- 
spect to  carrying  out  functions  relating  to  payment  for  the  Sec- 
retary may  enter  into  contracts  with  carriers  under  this  sec- 
tion to  perform  such  functions  on  a  regional  basis.". 

(f)  Modification  of  HMO/CMP  Risk-Sharing  Contracts.— 

(1)  Counting  of  expenses  before  enrollment.— Section 
1876(c)  (42  U.S.C.  1395mm(c))  is  amended  by  adding  at  the  end 
the  following  new  paragraph: 

"(8)  In  the  case  of  an  individual  who  enrolls  as  a  member  of  an 
eligible  organization  under  this  section  after  January  1  of  a  year, 
the  organization  must  take  into  account,  in  computing  the  ex- 
penses incurred  for  covered  outpatient  drugs  for  purposes  of  meet- 
ing the  deductible  under  section  1833(mXlXA)  for  the  year,  ex- 
penses incurred  for  covered  outpatient  drugs  during  the  year  while 
the  individual  was  entitled  to  benefits  under  part  B  but  before  the 
individual  so  enrolled.". 

(2)  Adjustment  of  aapcc  and  contracts.— The  Secretary  of 
Health  and  Human  Services  shall — 

(A)  in  estimating  the  adjusted  average  per  capita  cost 
under  section  1876(a)  of  the  Social  Security  Act  for,  por- 
tions of  contract  years  occurring  after  December  31,  1988, 
take  into  account  the  cmiendments  made  by  this  section, 
and 

(B)  require  eligible  organizations  with  risk-sharing  con- 
tracts under  such  section  to  make  appropriate  adjustments 
in  the  terms  of  their  agreements  with  medicare  benefici- 
aries to  take  into  account  such  amendments. 

(g)  Conforming  Amendments. — 

(1)  Section  1844(a)  (42  U.S.C.  1395w(aXl))  is  amended  by 
adding  at  the  end  the  following: 
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"In  computing  the  amount  of  aggregate  premiums  and  premiums 
per  enrollee  under  paragraph  (1),  there  shall  not  be  taken  into  ac- 
count premiums  attributable  to  section  1839(g).". 

(2)  The  first  sentence  of  section  1866(aX2XAXi)  (42  U.S.C. 
1395cc(aX2XAXi))  is  amended  by  inserting  "the  amount  of  any 
deduction  imposed  pursuant  to  section  1833(mXl)  with  respect 
to  covered  outpatient  drugs"  after  "items  and  sendees  by  such 
provider)". 

(3)  Section  1905(p)  (42  U.S.C.  1396d(p))  is  amended— 

(A)  in  paragraph  (3XC)  (as  subsequently  amended  by  sec- 
tion 208(d)(2)  of  this  Act),  by  inserting  "and,  subject  to 
paragraph  (4),  the  annuad  deductible  under  section 
1833(mXl)"  after  "1833(b)";  and 

(B)  by  adding  at  the  end  the  following  new  paragraph: 
"(4)  Instead  of  providing  to  qualified  medicare  beneficiaries, 

under  paragraph  (3XC),  medicare  cost-sharing  with  respect  to  the 
annual  deductible  for  covered  outpatient  drugs  under  section 
1833(mXl),  a  State  may  provide  to  such  beneficiaries,  before 
charges  for  covered  outpatient  drugs  for  a  year  reach  such  deducti- 
ble amount,  benefits  for  prescribed  drugs  in  the  same  amount,  du- 
ration, and  scope  as  the  benefits  made  available  under  the  State 
plan  for  individusds  described  in  subsection  (aXlOXAXi).". 
(h)  Effective  Dates. — 

(1)  In  General. — Except  as  otherwise  provided  in  this  sub- 
section, the  amendments  made  by  this  section  shall  apply  to 
covered  outpatient  drugs  dispensed  on  or  after  January  1,  1989. 

(2)  Premiums — The  amendments  made  by  subsection  (d)  and 
(g)(1)  shall  apply  to  premiums  for  months  beginning  with  Janu- 
ary 1988. 

(3)  Carriers. — The  amendments  made  by  this  subsection  (e) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

(4)  HMO/CMP  ENROLLMENTS. — The  amendment  made  by 
subsection  (fXD  shall  apply  to  enrollments  effected  on  or  after 
January  1,  1989. 

(5)  ^IEDICAID  CHANGES. — (A)  The  amendments  made  by  sub- 
section (gX3)  apply  (except  as  provided  in  subparagraph  (B))  to 
payments  under  title  XIX  of  the  Social  Security  Act  for  calen- 
dar quarters  beginning  on  or  after  July  1,  1988,  without  regard 
to  whether  or  not  final  regulations  to  carry  out  such  amend- 
ments have  been  promulgated  by  such  date,  with  respect  to 
medical  assistance  for— 

(i)  monthly  premiums  under  title  XVIII  of  such  Act  for 
months  beginning  with  July  1988,  and 

(ii)  covered  outpatient  drugs  dispensed  on  or  after  Janu- 
ary 1,  1989. 

(B)  In  the  case  of  a  State  plan  for  medical  assistance  under 
title  XIX  of  the  Social  Security  Act  which  the  Secretary  of 
Health  and  Human  Services  determines  requires  State  legisla- 
tion (other  than  legislation  appropriating  funds)  in  order  for 
the  plan  to  meet  the  additional  requirements  imposed  by  the 
amendments  made  by  subsection  (gX3),  the  State  plan  shall  not 
be  regarded  as  failing  to  comply  with  the  requirements  of  such 
title  solely  on  the  basis  of  its  failure  to  meet  these  additional 
requirements  before  the  first  day  of  the  first  session  of  the 
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State  legislature  that  begins  after  the  date  of  the  enactment  of 
this  Act. 

SEC.  203.  IN-HOME  CARE  FOR  CERTAIN  CHRONICALLY  DEPENDENT  INDI- 
VIDUALS. 

(a)  In  General.— Section  1832(a)  (42  U.S.C.  1395k(a))  is  amend- 
ed— 

(1)  by  amending  subparagraph  (A)  of  paragraph  (2)  to  read  as 
follows: 

"(AXi)  home  health  services,  and  (ii)  subject  to  section 
1839(hX4),  in-home  care  for  a  chronically  dependent  indi- 
vidual for  up  to  120  hours  in  any  calendar  year;";  and 

(2)  by  adding  at  the  end  the  following  new  sentence: 

"In  the  case  of  in-home  care  (described  in  paragraph  (2XAXii))  pro- 
vided to  a  chronically  dependent  individual  on  any  day,  such  care 
provided  for  3  hours  or  less  on  the  day  shall  be  counted  (for  pur- 
poses of  the  limitation  in  such  paragraph)  as  3  hours  of  such  care.". 

(b)  In-Home  Care  for  Chronically  Dependent  Individual  De- 
fined.— Section  1861  (42  U.S.C.  1395x)  is  amended  by  adding  at  the 
end  the  following  new  subsection: 

"In-Home  Care;  Chronically  Dependent  Individual 

"(ffKD  The  term  'in-home  care'  means  the  following  items  and 
services  furnished,  under  the  supervision  of  a  registered  profession- 
al nurse,  to  a  chronically  dependent  individual  (as  defined  in  para- 
graph (2))  by  a  home  health  agency  or  by  others  under  arrange- 
ments with  them  made  by  such  agency  in  a  place  of  residence  used 
as  such  individual's  home: 

"(A)  Services  of  a  homemaker/home  health  aide  (who  has 
successfully  completed  a  training  program  approved  by  the 
Secretary). 
"(B)  Personal  care  services. 

"(C)  Nursing  care  provided  by  a  licensed  professional  nurse. 
"(2)  The  term  'chronically  dependent  individual'  means  an  indi- 
vidual who — 

"(A)  is  dependent  on  a  daily  basis  on  a  primary  caregiver 
who  is  living  with  the  individual  and  is  assisting  the  individual 
without  monetary  compensation  in  the  performance  of  at  least 
2  of  the  activities  of  daily  living  (described  in  paragraph  (3)), 
and 

"(B)  without  such  assistance  could  not  perform  such  activi- 
ties of  daily  living. 
"(3)  The  'activities  of  daily  living',  referred  to  in  paragraph  (2), 
are  as  follows: 

"(i)  Eating, 
"(ii)  Bathing, 
"(iii)  Dressing, 
"(iv)  Toileting. 

"(v)  Transferring  in  and  out  of  a  bed  or  in  and  out  of  a 
chair.". 

(c)  Payment.— Section  1833(a)  (42  U.S.C.  13951(a))  is  amended— 

(1)  in  paragraph  (2),  by  inserting  "(AXii),"  after  "subpara- 
graphs" the  first  place  it  appears. 
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(2)  in  paragraph  (3),  by  striking  "(D)"  and  inserting  "(AXii), 
(D),",  and 

(3)  by  adding  at  the  end  the  following: 

"Payment  for  in-home  care  for  chronically  dependent  individuals 
shall  be  paid  on  the  basis  of  an  hour  of  such  care  provided.". 

(d)  Certification.— Section  1835(aX2)  (42  U.S.C.  1395n(aX2))  is 
amended — 

(1)  by  striking  "and"  at  the  end  of  subparagraph  (D); 

(2)  by  striking  the  period  at  the  end  of  subparagraph  (E)  and 
inserting  in  lieu  thereof  ";  and";  and 

(3)  by  inserting  after  subparagraph  (E)  the  following  new 
subparagraph: 

"^)  in  the  case  of  in-home  care  provided  to  a  chronically 
dependent  individual  during  a  12-month  period,  the  indi- 
vidual was  a  chronically  dependent  individual  (luring  the 
3-month  period  immediately  preceding  the  beginning  of 
the  12-month  period.". 
(eK^omoNAL  Premium  for  In-Home  Care. — Section  1839  (42 
U.S.C.  1395r),  as  amended  by  section  202(d),  is  amended — 

(1)  in  the  second  sentence  of  subsection  (aXD,  by  inserting 
"and  costs  relating  to  in-home  care,  as  defined  in  section 
1861(ffKl)"  after  "covered  outpatient  drugs"; 

(2)  in  subsection  (aX2),  by  striking  "and  (g)"  and  inserting 
"(g),  and  (h)"; 

(3)  in  subsection  (aX3),  by  striking  "and  (g)"  and  inserting  ", 
(g),  and  (h)"; 

(4)  in  the  second  sentence  of  subsection  (aX4),  by  inserting 
"and  costs  relating  to  in-home  care,  as  defined  in  section 
1861(ffXl)"  after  "covered  outpatient  drugs";  and 

(5)  by  adding  at  the  end  the  following  new  subsection: 
"(hXlXA)  The  Secretary  shall,  during  September  of  1988  and  of 

each  year  thereafter,  determine  a  monthly  actuarial  rate  for  in- 
home  care  (as  defined  in  section  1861(ffXl))  which  shall  be  applica- 
ble for  the  succeeding  calendar  year. 

"(B)  Such  actuarial  rate  shall  be  the  amount  the  Secretary  esti- 
mates to  be  necessary  so  that  the  aggregate  amount  for  such  calen- 
dar year  with  respect  to  enrollees  will  equal  100  percent  of  the 
total  of  the  benefits  and  administrative  costs  which  he  estimates 
will  be  payable  from  the  Federal  Supplementary  Medical  lnsurance 
Trust  Fund  for  in-home  care  provided  and  related  administrative 
costs  incurred  in  such  calendar  year  with  respect  to  such  enrollees. 

"(C)  In  establishing  the  monthly  actuarial  rate  under  this  para- 
graph for  each  year  (after  1990),  the  Secretary  shall  take  into  ac- 
count any  net  surplus  or  deficit  of  the  aggregate  amount  of  the 
monthly  premium  increases  provided  under  paragraph  (2)  for  pre- 
vious years  for  all  enrollees  over  the  total  of  the  benefits  and  ad- 
ministrative costs  which  the  Secretary  determines  were  paid  from 
the  Federal  Supplementary  Medical  Insurance  Trust  Fund  for  in- 
home  care  provided  and  related  administrative  costs  incurred  in 
such  previous  years  for  all  such  enrollees. 

"(2)  Subject  to  paragraph  (3),  notwithstanding  any  other  provi- 
sion of  this  section  (except  as  provided  in  subsections  (b)  and  (f)), 
the  monthly  premium  of  each  individual  enrolled  under  this  part 
for  each  month  in  a  year  after  December  1988  shall  be  increased  by 
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the  monthly  actuarial  rate  determined  according  to  paragraph  (1) 
for  that  year;  except  that  if  the  increase  determined  under  this 
paragraph  is  not  a  multiple  of  10  cents,  it  shall  be  rounded  to  the 
nearest  multiple  of  10  cents. 

"(3)  The  increase  in  monthly  premium  under  paragraph  (2)  for 
each  month  in — 

''(A)  1989  may  not  exceed  $0.40, 

**(B)  1990  may  not  exceed  $0.70,  and 

"(C)  a  subsequent  year  may  not  exceed  120  percent  of  the 
monthly  premium  increase  provided  under  paragraph  (2)  for 
months  in  the  preceding  year. 
"(4)  If  the  monthly  actuarial  rate  determined  under  paragraph 
(1)  for  a  year  (after  1990)  exceeds  120  percent  of  the  monthly  premi- 
um  increase  provided  under  paragraph  (2)  for  months  in  the  pre- 
ceding year,  the  Secretary  shall  decrease  the  maximum  number  of 
hours  of  in-home  care  under  section  1832(aX2XAXii)  in  that  year 
(and  only  in  that  year)  by  such  an  amount  as  will  assure  that — 
"(A)  the  aggregate  amount  of  the  monthly  premium  increase 
provided  under  this  subsection  for  the  year  for  all  enroUees, 
is  equal  to — 

"(B)  the  total  of  the  benefits  and  administrative  costs  which 
the  Secretary  estimates  will  be  payable  from  the  Federal  Sup- 
plementary Medical  Insurance  Trust  Fund  for  in-home  care 
provided  and  related  administrative  costs  incurred  in  such 
year  for  all  such  enroUees.*'. 

(f)  Standards  for  Utiuzation. — 

(1)  Section  1862(a)  (42  U.S.C.  1395y(a))  is  amended— 

(A)  in  paragraph  (1)— 

(i)  in  subpareigraph  (A),  by  striking  "subparagraphs 
(B),  (C),  or  (D)"  and  inserting  "a  succeeding  subpara- 
graph of  this  paragraph", 

(ii)  by  striking  "and"  at  the  end  of  subparagraph 
(D), 

(iii)  by  adding  "and"  at  the  end  of  subparaigraph  (E), 
and 

(iv)  by  adding  at  the  end  the  following  new  subpara- 
graph: / 

"(F)  in  the  case  of  in-home  care  for  chronically  dependent  in- 
dividuals, which  is  not  reasonable  and  necessary  to  assure  the 
health  and  condition  of  the  individual  is  maintained  in  the  in- 
dividual's noninstitutional  residence;";  and 

(B)  in  paragraph  (6),  by  inserting  "and  except,  in  the 
case  of  in-home  care,  as  is  otherwise  permitted  under  para- 
graph (IXF)"  after  "paragraph  dXO". 

(2)  The  Secretary  of  Health  and  Human  Services  shall  take 
appropriate  efforts  to  assure  the  quality,  and  provide  for  appro- 
priate utilization  of,  in-home  care  for  chronically  dependent  in- 
dividuals under  the  amendments  made  by  this  section. 

(g)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  items  and  services  furnished  on  or  after  January  1,  1989; 
except  that  the  amendments  made  by  subsection  (e)  shall  apply  to 
premiums  for  months  beginning  with  January  1989. 

(h)  Study  of  Alternative  Out-of-Home  Services.— The  Secre- 
tary of  Health  and  Human  Services  shall  study,  and  report  to  Con- 
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gress,  not  later  than  18  months  after  the  date  of  the  enactment  of 
this  Act,  on  the  advisability  of  providing,  to  chronically  dependent 
individuals  eligible  for  in-home  care  under  the  amendments  made 
by  this  section,  out-of-home  services  (such  as  adult  day  care  serv- 
ices or  nursing  facility  services)  as  alternative  services  to  in-home 
care. 

(1)  Study  of  In-Home  CARE.~The  Secretary  shall  study,  and 
report  to  Congress,  not  later  than  January  1,  1991,  on  the  extent  of 
use,  cost,  and  effectiveness  of  in-home  care  provided  to  chronically 
dependent  individuals  under  the  amendments  made  by  this  section. 

SEC.  204.  EXTENDING  HOME  HEALTH  SERVICES. 

(a)  Coverage.— Section  1861(m)  (42  U.S.C.  1395x(m))  is  amended 
by  adding  at  the  end  the  following  new  sentence:  "For  purposes  of 
paragraphs  (1)  and  (4)  and  sections  1814(aX2XC)  and  1835(aX2XA), 
nursing  care  and  home  health  aide  services  shall  be  considered  to 
be  provided  or  needed  on  an  'intermittent'  basis  if  they  are  provid- 
ed or  needed  less  than  7  days  each  week  and,  in  the  case  they  are 
provided  or  needed  for  7  days  each  week,  if  they  are  provided  or 
needed  for  an  initial  period  of  up  to  35  consecutive  days,  and  for  a 
subsequent  period  based  on  a  physician  certification  of  exceptional 
circumstances  requiring  such  services  on  such  a  basis.". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  services  furnished  on  or  after  January  1,  1989. 

SEC.  205.  INCREASE  IN  MAXIMUM  PAYMENT  ALLOWED  FOR  OUTPATIENT 
MENTAL  HEALTH  SERVICES. 

(a)  In  General.— Section  1833(c)  (42  U.S.C.  13951(c))  is  amended— 

(1)  in  paragraph  (1),  by  striking  "$312.50"  and  inserting  "the 
amount  specified  in  paragraph  (2)  for  that  year"; 

(2)  by  redesignating  paragraphs  (1)  and  (2)  as  subparagraphs 
(A)  and  (B); 

(3)  by  inserting  "(1)"  after  "(c)";  and 

(4)  by  adding  at  the  end  the  following  new  paragraph: 

"(2)  The  amount  specified  in  this  paragraph  for  1989  is  $1,250. 
The  amount  specified  in  this  paragraph  for  each  succeeding  year  is 
the  amount  specified  in  this  paragraph  for  the  preceding  year  in- 
creased by  the  percentage  increase  in  the  MEI  (as  defined  in  sec- 
tion 1842(bX4XEXii))  for  the  year  involved.  If  any  amount  deter- 
mined under  the  previous  sentence  is  not  a  multiple  of  $10,  it  shall 
be  rounded  to  the  nearest  multiple  of  $10.". 

(b)  Conforming  Amendments.— (1)  Section  1833(f),  as  inserted  by 
section  201  of  this  Act,  is  amended  by  adding  at  the  end  the  follow- 
ing new  paragraph: 

"(5)  In  applying  paragraphs  (1)  and  (2),  the  amount  specified  in 
subsection  (cX2)  is  deemed  to  be  $312.50.". 

(2)  Section  1833(c)  (42  U.S.C.  13951(c)),  as  amended  by  subsection 
(a),  is  further  amended  by  adding  at  the  end  the  following  new 
paragraph: 

"(3)  In  this  subsection,  the  term  'treatment'  shall  not  be  con- 
strued as  including  medical  management  visits.". 

(3)  The  second  sentence  of  section  1866(aX2XA)  (42  U.S.C. 
1395cc(aX2XA))  is  amended  by  striking  "1833(c)"  and  inserting 
"1833(cXl)". 
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(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  expenses  incurred  for  services  furnished  on  or  after  Janu- 
ary 1,  1989. 

SEC.  206.  COVERAGE  OF  INFLUENZA  VACCINE  AND  ITS  ADMINISTRATION. 

(a)  In  General.— Section  1861(s)(10XA)  (42  U.S.C.  1395x(aX10XA)) 
is  amended  by  inserting  before  the  semicolon  the  following:  "and 
influenza  vaccine  and  its  administration". 

(b)  Additional  Premium  for  Influenza  Vaccine. — Section  1839 
(42  U.S.C.  1395r),  as  amended  by  sections  202(d)  and  203(e),  is 
amended — 

(1)  in  the  second  sentence  of  subsection  (aXl) — 

(A)  by  striking  "and  costs"  and  inserting     costs",  and 

(B)  by  inserting  "and  costs  relating  to  influenza  vaccine 
and  its  administration"  after  "section  1861(ffXl)"; 

(2)  in  subsection  (aX2),  by  striking  "and  (h)"  and  inserting 
"(h),  and  (i)"; 

(3)  in  subsection  (aX3),  by  striking  "and  (h)"  and  inserting 
"(h),  and  (i)"; 

(4)  in  the  second  sentence  of  subsection  (aX4) — 

(A)  by  striking  "and  costs"  and  inserting  ",  costs",  and 

(B)  by  inserting  "and  costs  relating  to  influenza  vaccine 
and  its  administration"  after  "section  1861(flXl)";  and 

(5)  by  adding  at  the  end  the  following  new  subsection: 
"(iXD  The  Secretary  shall,  during  September  of  1988  and  of  each 
year  thereafter,  determine  a  monthly  actuarial  rate  for  influenza 
vaccine  and  its  administration  which  shall  be  applicable  for  the 
succeeding  calendar  year.  Such  actuarial  rate  shall  be  the  amount 
the  Secretary  estimates  to  be  necessary  so  that  the  aggregate 
amount  for  such  calendar  year  with  respect  to  enrollees  will  equal 
100  percent  of  the  total  of  the  benefits  and  administrative  costs 
which  he  estimates  will  be  payable  from  the  Federal  Supplementa- 
ry Medical  Insurance  Trust  Fund  for  influenza  vaccine  and  related 
administrative  costs  incurred  in  such  calendar  year  with  respect  to 
such  enrollees. 

"(2)  Notwithstanding  any  other  provision  of  this  section  (except 
as  provided  in  subsections  (b)  and  (f)),  the  monthly  premium  of 
each  individual  enrolled  under  this  part  for  each  month  in  a  year 
after  December  1988  shall  be  increased  by  the  monthly  actuarial 
rate  determined  according  to  paragraph  (1)  for  that  year;  except 
that  if  the  increase  determined  under  this  paragraph  is  not  a  mul- 
tiple of  10  cents,  it  shall  be  rounded  to  the  nearest  multiple  of  10 
cents.". 

(c)  Effective  Dates. — The  amendment  made  by  subsection  (a) 
shall  apply  to  influenza  vaccine  administered  on  or  after  January 
1,  1989,  and  the  amendments  made  by  subsection  (b)  shall  apply  to 
premiums  for  months  beginning  with  January  1989. 

SEC.  207.  MAILING  OF  NOTICE  OF  MEDICARE  BENEFITS  AND  PARTICIPAT- 
ING PHYSICIAN  DIRECTORIES. 

(a)  Distribution  of  Notice  of  Medicare  Benefits. — Title  XVIII 
is  simended  by  inserting  after  section  1803  the  following  new  sec- 
tion: 
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"notice  of  BfEDICARE  BENEFITS 

"Sec.  1804.  (a)  The  Secretary  shall  distribute  annually  a  notice 
containing — 

*'(!)  a  clear,  simple  explanation  of  the  benefits  available 
under  this  title  and  health  care  services  for  which  benefits  are 
not  available  under  this  title,  and 

"(2)  a  description  of  the  limited  benefits  for  long-term  care 
services  available  under  this  title  and  genersdly  available 
under  State  plans  approved  under  title  XIX. 
Such  notice  shsdl  be  mailed  annually  to  individuals  entitled  to  ben- 
efits under  part  A  or  part  B  of  this  title. 

"(b)  There  are  authorized  to  be  appropriated  in  equal  proportions 
from  the  Federal  Hospital  Insurance  Trust  Fund  and  from  the  Fed- 
eral Supplementary  Medical  Insurance  Trust  Fund  such  sums  as 
may  be  required  to  provide  for  the  annual  publication  and  distribu- 
tion of  the  notice  described  in  subsection  (a).*'. 

(b)  Distribution  of  Participating  Physician  Directories. — The 
second  sentence  of  section  1842(hX6)  (42  U.S.C.  1395u(hX6))  is 
amended  by  inserting  after  "that  area"  the  following:  "and  to  each 
individual  enrolled  under  this  part  and  residing  in  that  area". 

(c)  Effective  Dates.— 

(1)  The  Secretary  of  Health  and  Human  Services  shall  first 
distribute  the  notice  required  by  the  simendment  made  by  sub- 
section (a)  not  later  than  January  31,  1988,  or,  if  later,  3 
months  after  the  date  of  the  enactment  of  this  Act. 

(2)  The  amendment  made  by  subsection  (b)  shall  first  apply 
to  directories  for  1988. 

SEC.  208.  REQUIRING  MEDICAID  BUY-IN  OF  PREMIUMS  AND  COST-SHAR- 
ING  FOR  poor  medicare  BENEFICIARIES. 

(a)  Requirement.~(1)  Section  1902(aX10XE)  (42  U.S.C. 
1396a(aX10XE))  is  amended  by  striking  "at  the  option  of  a  State, 
but". 

(2)  Section  1905(pXlXB)  (42  U.S.C.  1396d(pXlXB))  is  amended  by 
striking  "and  the  election  of  the  State". 

(b)  Setting  Income  Standard  at  100  Percent  of  Poverty 
Level.— Section  1905(pX2XA)  (42  U.S.C.  1396d(pX2XA))  is  amended 
by  striking  "may  not  exceed  a  percentage  (not  more  than  100  per- 
cent) of  the  nonfarm"  and  inserting  "shall  be  100  percent  of  the". 

(c)  Resource  Standard.— Section  1905(p)  (42  U.S.C.  1396d(p))  is 
amended — 

(1)  in  paragraph  (IXC),  by  striking  "(2XA)"  and  inserting 
"(2)"; 

(2)  in  paragraph  (1)(D),  by  striking  "(except  as  provided  in 
paragraph  (2XB))"  and  inserting  "twice";  and 

(3)  in  paragraph  (2) — 

(A)  in  subparagraph  (A),  by  striking  "(2XA)"  and  inserting 
"(2)",  and 

(B)  by  striking  subparagraph  (B). 

(d)  Medicare  Coverage.— Section  1905(pX3)  (42  U.S.C. 
1396d(pX3))  is  amended— 

(1)  in  subparagraph  (A),  by  striking  "under  part  B  and  (if  ap- 
plicable) under  section  1818"  and  inserting  "under  title  XVIII 
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(including  under  part  B  and,  if  applicable,  under  section 
1818)";  and 

(2)  by  amending  subparagraphs  (B)  and  (C)  to  read  as  follows: 
'*(B)  Coinsurance  under  title  XVIII  (including  coinsurance 

described  in  section  1813). 

"(C)  Deductibles  established  under  title  XVIII  (including 

those  described  in  section  1813  and  1833(b)).". 

(e)  Conforming  Amendments.— (1)  Section  1902(aX10XAXi)  (42 
U.S.C.  1396a(aX10XAXi))  is  amended  by  adding  after  and  below  sub- 
clause (III)  the  following: 

"and,  to  the  extent  required  under  subsection  (mX3), 
some  or  all  of  the  individuals  described  in  subsection 

axi);". 

(2)  Section  1843  (42  U.S.C.  1395v)  is  amended  by  inserting  "or 
after  1987"  in  subsections  (a),  (gXD,  and  (hXD  after  "during  1981". 

(f)  Technical  Amendment. — Effective  as  though  included  in  the 
enactment  of  the  Omnibus  Budget  Reconciliation  Act  of  1986,  para- 
graph (2)  of  section  9403(g)  of  such  Act  is  amended  to  read  as  fol- 
lows: 

"(2)  Payment  of  medicare  cost-sharing.— Section  1903(aXl) 
of  such  Act  (42  U.S.C.  1396b(aXl))  is  amended  by  inserting  'in- 
cluding expenditures  for  medicare  cost-sharing  and'  before  'in- 
cluding expenditures.'." 

(g)  Treatment  of  Certain  States.— 

(1)  States  operating  under  demonstration  projects.— In 
the  case  of  any  State  which  is  providing  medical  assistance  to 
its  residents  under  a  waiver  granted  under  section  1115  of  the 
Social  Security  Act,  the  Secretary  of  Health  and  Human  Serv- 
ices shall  require  the  State  to  meet  the  requirement  of  section 
1902(aX10XE)  of  the  Social  Security  Act  in  same  manner  as  the 
State  would  be  required  to  meet  such  requirement  if  the  State 
had  in  effect  a  plan  approved  under  title  XIX  of  such  Act. 

(2)  Commonwealths  and  territories.— Section  1905(p)  (42 
U.S.C.  1396d(p)),  as  amended  by  section  202(gX3)(B),  is  amended 
by  adding  at  the  end  the  following  new  paragraph: 

"(5)  Notwithstanding  any  other  provision  of  this  title,  in  the  case 
of  a  State  (other  than  the  50  States  and  the  District  of  Columbia) — 
"(A)  the  requirement  stated  in  section  1902(aX10XE)  shall  be 
optional,  and 

"(B)  for  purposes  of  paragraph  (2XA),  the  State  may  substi- 
tute for  100  percent  any  lesser  percentage.". 

(h)  Effective  Date. — (1)  The  amendments  made  by  this  section 
apply  (except  as  provided  in  subsection  (f)  and  under  paragraph  (2)) 
to  payments  under  title  XIX  of  the  Social  Security  Act  for  calendar 
quarters  beginning  on  or  after  July  1,  1988,  without  regard  to 
whether  or  not  final  regulations  to  carry  out  such  amendments 
have  been  promulgated  by  such  date,  with  respect  to  medical  as- 
sistance for — 

(A)  monthly  premiums  under  title  XVIII  of  such  Act  for 
months  beginning  with  July  1988,  and 

(B)  items  and  services  furnished  on  and  after  July  1,  1988. 
(2)  In  the  case  of  a  State  plan  for  medical  assistance  under  title 

XIX  of  the  Social  Security  Act  which  the  Secretary  of  Health  and 
Human  Services  determines  requires  State  legislation  (other  than 
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legislation  appropriating  funds)  in  order  for  the  plan  to  meet  the 
additional  requirements  imposed  by  the  amendments  made  by  this 
section,  the  State  plan  shall  not  be  regarded  as  failing  to  comply 
with  the  requirements  of  such  title  solely  on  the  basis  of  its  failure 
to  meet  these  additional  requirements  before  the  first  day  of  the 
first  session  of  the  State  legislature  that  begins  after  the  date  of 
the  enactment  of  this  Act. 

SEC.  209.  ADJUSTMENT  IN  MEDICARE  PART  B  PREMIUM. 

(a)  Transitional  Adjustments  in  1990  and  1991. — Section 
1839(e)  (42  U.S.C.  1395r(e))  is  amended  by  adding  at  the  end  the  fol- 
lowing new  paragraph: 

"(3XA)  Notwithstanding  the  provisions  of  subsection  (a),  but  sub- 
ject to  the  provisions  of  subsections  (g),  (h),  and  (i)  the  monthly  pre- 
mium for  each  individual  enrolled  under  this  part  for  each 
month — 

"(i)  in  1990  shall  be  $1.00  greater  than  the  amount  otherwise 
determined  under  subsection  (a),  and 

"(ii)  in  1991  shall  be  40  cents  greater  than  the  amoimt  other- 
wise determined  under  subsection  (a). 
Any  increases  in  premium  amounts  taking  effect  under  this  para- 
graph for  months  in  a  year  shall  be  taken  into  account  for  pur- 
poses of  determining  increases  in  each  subsequent  year  under  sub- 
section (aX3). 

"(B)  Subparagraph  (A)  does  not  apply  to  premiums  determined 
under  paragraph  (4)  or  (5).". 

(b)  Part  B  Premium  for  Residents  of  U.S.  Commonwealths 
AND  Territories. — Such  section  is  further  amended  by  adding  at 
the  end  the  following  new  parEigraph: 

"(4XA)  Notwithstanding  the  provisions  of  subsection  (a),  but  sub- 
ject to  subsections  (g),  (h),  and  (i),  in  the  case  of  an  individufid  who 
is  a  resident  of  a  commonwealth  or  territory  during  a  month — 

"(i)  in  1988  or  1989,  the  monthly  premium  otherwise  deter- 
mined for  the  individual  under  paragraph  (1)  or  subsection 
(aX3),  respectively,  shall  be  increased  by  the  amount  described 
in  subparagraph  (B)  for  that  month;  or 

"(ii)  in  a  subsequent  year,  the  monthly  premium  which  shall 
apply  shall  be  the  amount  described  in  subparagraph  (C)  for 
that  month. 

"(B)  The  amount  described  in  this  subparagraph  for  a  month  in 
1988  or  1989  for  an  individual  residing  in  a  particular  common- 
wesdth  or  territory  is  Viath  of  the  product  of— 

"(i)  the  average,  per  capita  additional  benefits  (and  related 
administrative  costs),  as  determined  by  the  Secretary  during 
September  of  the  previous  year,  that  will  be  payable  under  this 
title  during  the  year  by  reason  of  the  amendments  made  by 
the  Medicare  Catastrophic  Protection  Act  of  1987  (other  than 
sections  202,  203,  and  206  thereof);  and 

"(ii)  the  ratio  (determined  by  the  Secretary  for  that  common- 
wealth or  territory  during  September  1987)  of— 

"(I)  the  per  capita  actuarial  value  of  the  benefits  under 
this  title  for  residents  of  the  commonwealth  or  territory 
who  are  entitled  to  benefits  under  both  part  A  and  this 
part,  to 
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"(II)  the  per  capita  actuarial  value  of  the  benefits  under 
this  title  for  residents  of  the  United  States  who  are  enti- 
tled to  benefits  under  both  part  A  and  this  part. 
"(©  The  amount  described  in  this  subparagraph  for  a  month  in — 
^'(i)  1990,  is  the  sum  of— 

"(I)  the  monthly  premium  established  under  subsection 
(aX3)  for  months  in  1989,  and 

''(II)  the  aunount  described  in  subparagraph  (B)  for 
months  in  1989, 

increased  by  the  premium  percentage  increase  (as  defined  in 
subparagraph  (EXii))  for  1990;  or 

'(ii)  a  succeeding  year  is  the  amount  described  in  this  sub- 
paragraph for  months  in  the  previous  year  increased  by  the 
premium  increase  percentage  for  that  succeeding  year. 
"(D)  If  any  amount  determined  under  the  previous  provisions  of 
this  subparagraph  is  not  a  multiple  of  10  cents,  the  Secretary  shall 
round  the  amount  to  the  nearest  multiple  of  10  cents. 
"(E)  In  this  paragraph: 

"(i)  The  term  'commonwealth  or  territory'  means  Puerto 
Rico,  the  Virgin  Islands,  Guam,  American  Samoa,  or  the 
Northern  Mariana  Islands. 

"(ii)  The  term  'percentage  premium  increase',  for  a  year, 
means  the  percentage  determined  under  subsection  (aX3XB)  in 
the  previous  year.", 
(c)  Part  B  Premium  for  Individuals  Enrolled  under  Part  B 
BUT  NOT  Entitled  to  Benefits  under  Part  A.— Such  section  is  fur- 
ther amended  by  adding  at  the  end  the  following  new  paragraph: 
"(5XA)  Notwithstanding  the  provisions  of  subsection  (a),  but  sub- 
ject to  subsections  (g),  (h),  and  (i),  in  the  case  of  a  part  B  only  indi- 
vidual (as  defined  in  subparagraph  (E))  during  a  month — 

"(i)  in  1989,  the  monthly  premium  otherwise  determined  for 
the  individual  under  subsection  (aX3)  shall  be  increased  by  the 
amount  described  in  subparagraph  (B);  or 

"(ii)  in  a  subsequent  year,  the  monthly  premium  which  shall 
apply  shall  be  the  amount  described  in  subparagraph  (C)  for 
that  month. 

"(B)  The  amount  described  in  this  subparagraph  is  l/12th  of  the 
average,  per  capita  additional  benefits  (and  related  administrative 
costs)  that  the  Secretary  estimates  (during  September  of  1988)  will 
be  payable  under  this  part  during  1989  by  reason  of  the  amend- 
ments made  by  the  Medicare  Catastrophic  Protection  Act  of  1987 
(other  than  sections  202,  203,  and  206  thereof). 

"(C)  The  amount  described  in  this  subparagraph  for  a  month — 
"(i)  in  1990,  is  the  sum  of— 

"(I)  the  monthly  premium  established  under  subsection 
(aX3)  for  months  in  1989,  and 

"(II)  the  amount  described  in  subparagraph  (B), 
increased  by  the  premium  percentage  increase  (as  defined  in 
paragraph  (4XEXii))  for  1990;  or 

"(ii)  in  a  succeeding  year  is  the  amount  described  in  this  sub- 
paragraph for  months  in  the  previous  year  increased  by  the 
premium  increase  percentage  (as  so  defined)  for  that  succeed- 
ing year. 
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"(D)  If  any  amount  determined  under  the  previous  provisions  of 
this  paragraph  is  not  a  multiple  of  10  cents,  the  Secretary  shall 
round  the  amount  to  the  nearest  multiple  of  10  cents. 

"(E)  In  this  paragraph  the  term  *part  B  only  individual'  means, 
with  respect  to  a  premium  for  a  month,  an  individual  who — 

"(i)  is  not  a  resident  of  a  commonwealth  or  territory  (as  de- 
fined in  paragraph  (4XEXi))  during  the  month, 
"(ii)  is  entitled  to  benefits  under  this  part,  and 
"(iii)  is  not  entitled  to  (or,  on  application  without  payment  of 
an  additional  premium,  would  not  be  entitled  to)  benefits 
under  part  A.". 

(d)  CONFORMINQ  AMENDMENTS.— 

(1)  Section  1839(b)  (42  U.S.C.  1395r(b))  is  amended  by  striking 
"determined  under  subsection  (a)  or  (e)"  and  inserting  "other- 
wise determined  under  this  section  (without  regard  to  subsec- 
tion if)Y\ 

(2)  Section  1839  (42  U.S.C.  1395r),  as  amended  by  sections 
202(d),  203(e),  and  206(b),  is  amended— 

(A)  in  the  second  sentence  of  subsection  (aXl) — 

(i)  by  striking  "and  costs"  and  inserting  ",  costs", 
and 

(ii)  by  inserting  ",  and  costs  attributable  to  section 
1812(f)'  after  "influenza  vaccine  and  its  administra- 
tion"; and 

(B)  in  the  second  sentence  of  subsection  (aX4) — 

(i)  by  striking  "and  costs"  and  inserting  ",  costs", 
and 

(ii)  by  inserting  ",  and  costs  attributable  to  section 
1812(f)'  after  "influenza  vaccine  and  its  administra- 
tion". 

(3)  The  last  sentence  of  section  1844(a)  (42  U.S.C.  1395w(aXl)), 
as  added  by  section  202(gXl),  is  amended  by  inserting  before 
the  period  at  the  end  the  following:  "such  premiums  shall  be 
computed  as  though  the  clause  '(other  than  costs  attributable 
to  section  1812(f))'  was  deleted  from  paragraphs  (1)  and  (4)  of 
section  1839(a)". 

(e)  Effective  Dates.— 

(1)  The  amendments  made  by  subsection  (a)  shall  apply  to 
monthly  premiums  for  months  beginning  with  January  1990. 

(2)  The  amendments  made  by  subsection  (b)  shall  apply  to 
monthly  premiums  for  months  beginning  with  January  1988. 

(3)  The  amendment  made  by  subsections  (c)  and  (d)  shall 
apply  to  monthly  premiums  for  months  beginning  with  Janu- 
ary 1989. 

SEC.  210.  CHANGES  IN  CERTIFICATION  OF  MEDICARE  SUPPLEMENTAL 
HEALTH  INSURANCE  POLICIES. 

(a)  ESTABUSHMENT  OF  NeW  MeDIGAP  STANDARDS. — 

(1)  Recommended  Changes. — The  Secretary  of  Health  and 
Human  Services  shall  rej)ort  to  Congress,  not  later  than  150 
days  after  the  date  of  the  enactment  of  this  Act,  on  changes 
that  should  be  made  in  the  requirements  of  subsection  (c)  of 
section  1882  of  the  Social  Security  Act  for  certification  of  medi- 
care supplemental  policies  to  take  into  account  both  the 
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amendments  made  by  this  Act,  and  by  any  other  pertinent 
Acts  enacted  by  the  first  session  of  the  100th  Ck)ngre8S,  and 
any  recommendations  developed  by  the  National  Association  of 
Insurance  Commissioners. 

(2)  Congressional  action.— It  is  the  sense  of  Congress 
that— 

(A)  Congress  will  promptly  act  on  such  recommendations 
and  provide  for  appropriate  changes  in  the  requirements 
of  subsection  (c)  of  that  section,  and 

(B)  States  will  be  expected  to  adjust  their  laws  in  a 
timely  manner  to  comply  with  the  changes  in  such  re- 
quirements. 

(b)  Required  Maiung  of  Notice. — 

(1)  In  general.— Section  1882(b)  (42  U.S.C.  1395ss(b))  is 
amended  by  adding  at  the  end  the  following  new  paragraph: 

"(3)  Notwithstanding  paragraph  (1),  in  the  case  of  a  medicare 
supplemental  policy  offered  in  a  State  and  in  effect  on  January  1, 
1988,  the  policy  shall  not  be  deemed  to  meet  the  standards  and  re- 
quirements set  forth  in  subsection  (c),  unless  each  individual  who  is 
entitled  to  benefits  under  this  title  and  is  a  policyholder  under 
such  policy  on  January  1,  1988,  is  sent  a  letter  by  not  later  than 
January  31,  1988,  that  explains — 

'  (A)  the  improved  benefits  under  this  title  contained  in  legis- 
lation enacted  by  the  first  session  of  the  100th  Congress,  and 
"(B)  how  these  improvements  affect  the  benefits  contained  in 
the  policies  and  the  premium  for  the  policy.". 

(2)  Effective  date.— The  amendment  made  by  paragraph  (1) 
shall  apply  to  medicare  supplemental  policies  as  of  February  1, 
1988. 

(c)  Required  Submission  of  Advertising.— 

(1)  In  general.— Section  1882(b)  is  further  amended  by 
adding  after  paragraph  (3)  the  following  new  paragraph: 

"(4)  Notwithstanding  paragraph  (1),  a  medicare  supplemental 
policy  offered  in  a  State  shall  not  be  deemed  to  meet  the  standards 
and  requirements  set  forth  in  subsection  (c),  with  respect  to  a  ad- 
vertisment  (whether  through  written,  radio,  or  television  medium) 
used  (or,  at  a  State's  option,  to  be  used)  for  the  policy  in  the  State, 
unless  the  entity  issuing  the  policy  provides  a  copy  of  each  adver- 
tisement to  the  Commissioner  of  Insurance  (or  comparable  officer 
identified  by  the  Secretary)  of  that  State  for  his  or  her  review  in 
accordance  with  State  law.". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shsJl  apply  to  medicare  supplemental  policies  as  of  January  1, 
1988,  with  respect  to  advertising  used  on  or  after  such  date. 

(d)  Transition  for  Current  Poucies.— Notwithstanding  any 
other  provision  of  law,  during  the  period  beginning  on  January  1, 
1988,  and  ending  on  December  31,  1988,  no  penalty  may  be  imposed 
under  subparagraph  (A)  of  section  1882(dX3)  of  the  Solcial  Security 
Act  with  respect  to  a  medicare  supplemental  policy  which — 

(1)  is  being  offered  as  of  (and  has  been  offered  before)  the 
date  of  the  enactment  of  this  Act,  and 

(2)  would  not  substantially  duplicate  health  benefits  to  which 
an  individual  is  otherwise  entitled  under  title  XVIII  of  such 
Act  but  for  the  amendments  made  by  this  Act. 
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SEC.  211.  EXTENSION  OF  SOCIAL  HMO  DEMONSTRATION  PROJECT. 

(a)  Through  September  30,  1992.— The  Secretary  of  Health  and 
Human  Services  shall  extend  without  interruption,  through  Sep- 
tember 30,  1992,  the  approval  of  waivers  granted  under  subsection 
(a)  of  section  2355  of  the  Deficit  Reduction  Act  of  1984  for  the  dem- 
onstration project  described  in  subsection  (b)  of  that  section,  subject 
to  the  terms  and  conditions  (other  than  duration  of  the  project)  es- 
tablished under  that  section  (as  amended  by  subsection  (b)). 

(b)  Extension  of  Risk. — Section  2355(bX5)  of  the  Deficit  Reduc- 
tion Act  of  1984  is  amended  by  inserting  "and  in  succeeding  years" 
after  "third  year".; 

(c)  Interim  Report. — Section  2355(dX2)  of  the  Deficit  Reduction 
Act  of  1984  is  amended  by  striking  "final"  and  inserting  "interim". 

(d)  Final  Report.— The  Secretary  shall  submit  a  final  report  to 
the  Congress  on  the  project  referred  to  in  subsection  (a)  not  later 
than  March  31,  1993. 

SEC  212.  STUDY  ON  COMPREHENSIVE  MEDICAL  COVERAGE  UNDER  THE 
MEDICARE  PROGRAM. 

(a)  In  General. — The  Comptroller  Greneral  shall  conduct  a  study 
to  assess  the  need  for,  and  cost  of,  including  each  of  the  following 
services  in  the  medicare  program  for  medicare  beneficiaries: 

(1)  Annual  preventive  care  visits.— -Diagnostic  procedures 
performed  during  an  annual  physician  examination,  including 
(as  medically  appropriate  by  sex)  a  routine  Papanicolaou  test 
for  diagnosis  of  uterine  cancer,  blood  pressure  test,  blood  test 
for  cholesterol  levels,  colorectal  exam,  and  a  mammogram. 

(2)  Routine  eye  care. — An  annuaJ  vision  examination  and 
the  dispensing  of  prescription  eyeglasses. 

(3)  Dental  care.— Dental  services,  including  an  annual 
dental  examination  and  cleaning,  tooth  extractions,  simple  res- 
torations, services  required  for  dentures,  surgical  preparation 
of  endentulous  ridges,  periodontal  therapy,  and  endodontics. 

(4)  Hearing  care.— Biannual  hearing  threshold  testing  and 
hearing  aids  for  those  with  a  significant  hearing  loss. 

(5)  Long-term  care  services. — Comprehensive  long-term 
care  services  (including  adult  day  care  services,  intermediate 
care  facility  services,  home-  and  community-based  services, 
outpatient  drug  therapy,  and  respite  care)  provided  on  a  case- 
managed  basis  in  the  environment  of  least  restriction,  where 
approved  and  regularly  recertified  by  a  geri^fric  assessment 
team. 

(6)  Prescription  drugs  and  biologicals. — Prescription  drugs 
and  biologicals. 

(b)  Cost  Determination. — The  Comptroller  Greneral  shall  make 
separate  determinations  of  the  costs  of  each  of  the  services  de- 
scribed in  subsection  (a)  on  the  basis  of  fee-for-service  reimburse- 
ment and  on  the  basis  of  a  comprehensive  capitation  payment  ar- 
rangement. Such  costs  shall  be  determined  for  fiscal  year  1988  and 
each  of  the  succeeding  4  fiscal  years. 

(c)  Report.— The  Comptroller  General  shall  report  to  the  Con- 
gress on  the  results  of  the  study  under  this  section  not  later  than  6 
months  after  the  date  of  the  enactment  of  this  Act. 
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SEC.  213.  RESEARCH  ON  LONG-TERM  CARE  SERVICES  FOR  MEDICARE 
BENEFICIARIES. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services, 
from  the  funds  appropriated  under  subsection  (b),  shall  provide  for 
research  on  issues  relating  to  the  delivery  and  financing  of  long- 
term  care  services  for  medicare  beneficiaries.  Such  research  shall 
include  research  into  at  least  the  following  areas: 

(1)  The  financial  characteristics  of  medicare  beneficiaries 
who  receive  or  need  long-term  care  services,  including  whether 
such  beneficiaries  are  eligible  for  medicaid  benefits  for  such 
services. 

(2)  How  the  financial  and  other  characteristics  of  medicare 
beneficiaries  affect 'their  utilization  of  institutional  and  nonin- 
stitutional  long-term  care  services. 

(3)  How  relatives  of  medicare  beneficiaries  are  affected  finan- 
cially and  in  other  ways  because  the  beneficiaries  require  or 
receive  long-term  care  services. 

(4)  The  quality  of  long-term  care  services  (in  community- 
based  and  custodial  settings)  and  how  the  provision  of  long- 
term  care  services  may  reduce  expenditures  for  acute  health 
care  services. 

(5)  The  effectiveness  of,  and  need  for.  State  and  Federal  con- 
sumer protections  which  assure  adequate  access  to  and  protect 
the  rights  of  medicare  beneficiaries  who  are  provided  long- 
term  care  services  (other  than  in  a  nursing  facility). 

(b)  Authorization  of  Appropriations. — There  are  authorized  to 
be  appropriated,  in  equal  parts  from  the  Federal  Hospital  Insur- 
ance Trust  Fund  and  from  the  Federal  Supplementary  Medical  In- 
surance Trust  Fund,  $5,000,000  for  each  of  fiscal  years  1988,  1989, 
1990,  1991,  and  1992,  to  carry  out  the  research  described  in  subsec- 
tion (a). 

(c)  Long-Term  Care  Services  Defined. — In  this  section,  the  term 
"long-term  care  services"  includes  nursing  home  care,  home  care, 
community-based  services,  and  custodial  care. 

SEC.  214.  protection  OF  INCOME  AND  RESOURCES  OF  COUPLE  FOR 
MAINTENANCE  OF  COMMUNITY  SPOUSE. 

(a)  In  General. — Title  XIX  is  amended — 

(1)  by  redesignating  section  1921  as  section  1922,  and 

(2)  by  inserting  after  section  1920  the  following  new  section: 

"treatment  OF  income  and  resources  for  CERTAIN 
INSTITUTIONAUZED  SPOUSES 

"Sec  1921.  (a)  Special  Treatment  for  Institutionauzed 
Spouses.— 

"(1)  Supersedes  other  provisions. — In  determining  the  eligi- 
bility for  medical  assistance  of  an  institutionalized  spouse  (as 
defined  in  subsection  (gXD),  the  provisions  of  this  section  su- 
persede any  other  provision  of  this  title  (including  sections 
1902(aX17)  and  1902(f))  which  is  inconsistent  with  them. 

"(2)  No  comparable  treatment  required. — Any  different 
treatment  provided  under  this  section  for  institutionalized 
spouses  shall  not,  by  reason  of  paragraph  (10)  or  (17)  of  section 
1902(a),  require  such  treatment  for  other  individuals. 
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"(3)  Does  not  affect  certain  determinations. — Except  as 
this  section  specifically  provides,  this  section  does  not  apply 
to— 

"(A)  the  determination  of  what  constitutes  income  or  re- 
sources, or 

"(B)  the  methodology  and  standards  for  determining  and 
evaluating  income  and  resources. 
"(4)  Election  to  use  other  rules.— An  institutionalized 
spouse  may  elect  not  to  have  this  section  (other  than  subsec- 
tion (c))  apply  but  to  have  the  spouse's  resources  and  income 
determined  under  the  law,  practice,  or  policy  of  the  plan 
(whether  approved  or  not)  in  effect  on  March  1,  1987,  except 
to  the  extent  inconsistent  with  subsection  (c). 

"(5)  Appucation  in  certain  states  and  territories.— 

"(A)  Appucation  in  states  operating  under  demon- 
stration projects. — In  the  case  of  any  State  which  is  pro- 
viding medical  assistance  to  its  residents  under  a  waiver 
granted  under  section  1115,  the  Secretary  shall  require  the 
State  to  meet  the  requirements  of  this  section  in  same 
manner  as  the  State  would  be  required  to  meet  such  re- 
quirement if  the  State  had  in  effect  a  plan  approved  under 
this  title  XIX. 

"(B)  No  APPUCATION  IN  COMMONWEALTHS  AND  TERRITO- 
RIES.— This  section  shadl  only  apply  to  a  State  that  is  one 
of  the  50  States  or  the  District  of  Columbia. 
"(b)  Rules  for  Treatment  of  Income.— 

"(1)  Separate  treatment  of  income. — During  any  month  in 
which  an  institutionalized  spouse  is  in  the  institution,  no 
income  of  the  community  spouse  shall  be  deemed  available  to 
the  institutionalized  spouse. 

"(2)  Attribution  of  income. — In  determining  the  income  of 
an  institutionalized  spouse  or  community  spouse,  except  as  oth- 
erwise provided  in  this  section  and  regardless  of  any  State  laws 
relating  to  community  property  or  the  division  of  marital  prop- 
erty, the  following  rules  apply: 

"(A)  Non-trust  property. — Subject  to  subparagraphs  (C) 
and  (D),  in  the  case  of  income  not  from  a  trust,  unless  the 
instrument  providing  the  income  otherwise  specifically 
provides— 

"(i)  if  pa)Tiient  of  income  is  made  solely  in  the  name 
of  the  institutionalized  spouse  or  the  community 
spouse,  the  income  shall  be  considered  available  only 
to  that  respective  spouse; 

"(ii)  if  pajTTient  of  income  is  made  in  the  names  of 
the  institutionalized  spouse  and  the  community 
spouse,  one-half  of  the  income  shall  be  considered 
available  to  each  of  them;  and 

"(iii)  if  payment  of  income  is  made  in  the  names  of 
the  institutionalized  spouse  or  the  community  spouse, 
or  both,  and  to  another  person  or  persons,  the  income 
shall  be  considered  available  to  each  of  the  individuals 
named  in  equal  proportional  shares. 
"(B)  Trust  property. — In  the  case  of  a  trust — 
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"(i)  except  as  provided  in  clause  (ii),  income  shall  be 
attributed  in  accordance  with  the  provisions  of  this 
title  (including  sections  1902(aX17)  and  1902(k)),  and 

"(ii)  unless  the  trust  otherwise  specifically  pro- 
vides— 

"(I)  if  payment  of  income  is  made  solely  to  the 
institutionalized  spouse  or  the  community  spouse, 
the  income  shall  be  considered  available  only  to 
that  respective  spouse; 

"(II)  if  payment  of  income  is  made  to  both  the 
institutionalized  spouse  and  the  community 
spouse,  one-half  of  the  income  shall  be  considered 
available  to  each  of  them;  and 

"(III)  if  payment  of  income  is  made  to  the  insti- 
tutionalized spouse  or  the  community  spouse,  or 
both,  and  to  another  person  or  persons,  the 
income  shall  be  considered  available  to  each  of 
such  individuals  in  equal  proportional  shares. 
"(C)  Property  with  no  instrument.— In  the  case  of 
income  not  from  a  trust  in  which  there  is  no  instrument 
establishing  ownership,  subject  to  subparagraph  (D),  one- 
half  of  the  income  shall  be  considered  to  be  available  to 
the  institutionalized  spouse  and  one-half  to  the  community 
spouse. 

"(D)  Rebutting  ownership.— The  rules  of  subpara- 
graphs (A)  and  (C)  are  superceded  to  the  extent  that  an  in- 
stitutionalized spouse  can  establish,  by  a  preponderance  of 
the  evidence,  that  the  ownership  interests  in  income  are 
other  than  as  provided  under  such  subparagraphs. 
"(c)  Rules  for  Treatment  of  Resources. 

"(1)  Computation  of  spousal  share  at  time  of  institution- 
alization.— There  shall  be  computed  (as  of  the  beginning  of  a 
continuous  period  of  institutionalization  of  the  institutionalized 
spouse)  a  spousal  share  which  is  equal  to  one-half  of  the  value 
of  all  the  resources  held  by  either  the  institutionalized  spouse, 
community  spouse,  or  both. 

"(2)  Attribution  of  resources  at  time  of  initial  eugibiuty 
determination. — In  determining  the  resources  of  an  institu- 
tionalized spouse  at  the  time  of  application  for  benefits  under 
this  title,  regardless  of  any  State  laws  relating  to  community 
property  or  the  division  of  marital  property — 

"(A)  except  as  provided  in  subparagraph  (B),  all  the  re- 
sources held  by  either  the  institutionalized  spouse,  commu- 
nity spouse,  or  both,  shall  be  considered  to  be  available  to 
the  institutionalized  spouse,  and 

"(B)  resources  held  in  the  name  of  (or  for  the  sole  benefit 
of)  the  community  spouse  shall  not  be  considered  to  be 
available  to  an  institutionalized  spouse,  to  the  extent  that 
the  amount  of  such  resources  does  not  exceed  the  amount 
computed  under  subsection  (eX2XA)  (as  of  the  time  of  aj>- 
plication  for  benefits)  or,  if  greater,  the  amount  that  a 
court  has  ordered  to  be  retained  by  the  community  spouse 
for  the  support  of  the  community  spouse. 
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"(3)  Separate  treatment  of  resources  after  eugibiuty 
FOR  BENEFITS  ESTABLISHED. — During  the  continuous  period  in 
which  an  institutionalized  spouse  is  in  an  institution  and  after 
the  month  in  which  an  institutionalized  spouse  is  determined 
to  be  eligible  for  benefits  under  this  title,  no  resources  of  the 
community  spouse  shall  be  deemed  available  to  the  institution- 
alized spouse. 

"(4)  Resources  defined.— In  this  section,  the  term  're- 
sources' does  not  include  resources  excluded  under  subsection 
(a)  or  (d)  of  section  1613  and  does  not  include  resources  that 
would  be  excluded  under  section  1613(aX2XA)  but  for  the  limi- 
tation on  total  value  described  in  such  section. 
"(c)  Protecting  Income  for  Community  Spouse. — 

"(1)  Allowances  to  be  offset  from  income  of  instttution- 
AUZED  spouse. — After  an  institutionalized  spouse  is  determined 
to  be  eligible  for  medical  assistance,  in  determining  the 
amount  of  the  spouse's  income  that  is  to  be  applied  monthly  to 
pa3anent  for  the  costs  of  care  in  the  institution,  there  shall  be 
deducted  from  the  spouse's  monthly  income  the  following 
amounts  in  the  following  order: 

"(A)  A  personal  needs  allowance  that  is  reasonable  in 
amount  for  clothing  and  other  personal  needs  of  the  insti- 
tutionalized spouse  and  which  is  not  less  than  $25  per 
month. 

"(B)  A  community  spouse  monthly  income  allowance  (as 
defined  in  paragraph  (2)),  but  only  to  the  extent  income  of 
the  institutionalized  spouse  is  made  available  to  (or  for  the 
benefit  of)  the  community  spouse. 

"(C)  A  family  allowance,  for  each  family  member,  equal 
to  at  least  one-third  of  the  amount  by  which  the  amount 
described  in  paragraph  (3XAXi)  exceeds  the  amount  of  the 
monthly  income  of  that  family  member. 

"(D)  Amounts  for  incurred  expenses  for  medical  or  reme- 
dial care  for  the  institutionalized  spouse  that  are  not  sub- 
ject to  payment  by  a  legally  liable  third  party. 
In  subparagraph  (C),  the  term  'family  member'  only  includes 
minor  or  dependent  children,  dependent  parents,  or  dependent 
siblings  of  the  institutionalized  or  community  spouse  who  are 
residing  with  the  community  spouse. 

"(2)  Ck)MMUNITY  SPOUSE  MONTHLY  INCOME  ALLOWANCE  DE- 
FINED.— In  this  section  (except  as  provided  in  paragraph  (6)), 
the  'community  spouse  monthly  income  allowance'  for  a  com- 
munity spouse  is  an  amount  by  which — 

"(A)  except  as  provided  in  paragraph  (4),  the  minimum 
monthly  maintenance  needs  allowance  (established  under 
and  in  accordance  with  paragraph  (3))  for  the  spouse,  ex- 
ceeds 

"(B)  the  amount  of  monthly  income  otherwise  available 
to  the  community  spouse  (determined  without  regard  to 
such  an  allowance). 

"(3)  ESTABUSHMENT  OF  MINIMUM  MONTHLY  MAINTENANCE 
NEEDS  ALLOWANCE.— 

"(A)  In  general. — Each  State  shall  establish  a  mini- 
mum monthly  maintenance  needs  allowance  for  each  com- 
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munity  spouse  which,  subject  to  subparagraph  (B),  is  equal 
to  or  exceeds — 

"(i)  150  percent  of  Viz  of  the  nonfarm  income  official 
poverty  line  (defined  by  the  Office  of  Management  and 
Budget  and  revised  annually  in  accordance  with  sec- 
tions 652  and  673(2)  of  the  Omnibus  Budget  Reconcilia- 
tion Act  of  1981)  for  a  family  unit  of  2  members;  plus 
"(ii)  an  excess  shelter  allowance  (as  defined  in  para- 
graph (5));  plus 

"(iii)  y2  of  the  amount  by  which  the  income  avail- 
able to  the  institutionalized  spouse  exceeds  the  sum  of 
the  amounts  described  in  clauses  (i)  and  (ii). 
A  revision  of  the  official  poverty  line  referred  to  in  clause 
(i)  shall  apply  to  medical  assistance  furnished  during  and 
after  the  second  calendar  quarter  that  begins  after  the 
date  of  publication  of  the  revision. 

"(B)  Cap  on  minimum  monthly  maintenance  needs  ai^ 
LOWANCE. — The  minimum  monthly  maintenance  needs  al- 
lowance established  under  subparagraph  (A)  may  not 
exceed  $1,500  (subject  to  adjustment  under  subsection  (f)). 
"(4)  Notice  and  fair  hearing.— 
"(A)  Notice.— Upon— 

'*(i)  a  determination  of  eligibility  for  medical  assist- 
ance of  an  institutionalized  spouse,  or 

"(ii)  a  request  by  an  institutionalized  spouse  (or  com- 
munity spouse  or  representative  on  the  spouse's 
behalf), 

each  State  shall  notify  the  spouse  of  the  amount  of  the 
community  spouse  monthly  income  allowance  (described  in 
paragraph  (IXB)),  of  the  amount  of  any  family  allowances 
(described  in  paragraph  (IXC)),  of  the  method  for  comput- 
ing the  amount  of  the  community  spouse  resources  allow- 
ance permitted  under  subsection  (e),  and  of  the  spouse's 
right  to  a  fair  hearing  under  subparagraph  (B)  respecting 
the  determination  of  the  community  spouse  monthly 
income  allowance. 

"(B)  Fair  hearing. — If  an  institutionalized  spouse  is  dis- 
satisfied with  a  determination  of— 

"(i)  the  community  spouse  monthly  income  allow- 
ance because  the  amount  of  the  minimum  monthly 
maintenance  needs  allowance  (established  under  para- 
graph (3))  is  not  adequate  to  support  the  community 
spouse  without  financial  duress,  or 

"(ii)  the  amount  of  monthly  income  otherwise  avail- 
able to  the  community  spouse  (as  applied  under  para- 
graph (2XB)), 

the  institutionalized  spouse  is  entitled  to  a  fair  hearing  de- 
scribed in  section  1902(aX3)  with  respect  to  such  determi- 
nation. If  the  institutionalized  spouse  establishes  that  the 
minimum  monthly  maintenance  needs  allowance  is  not 
adequate  to  support  the  community  spouse  without  finan- 
cial duress,  there  shall  be  substituted,  for  the  minimum 
monthly  maintenance  needs  allowance  in  paragraph  (2XA), 
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an  amount  adequate  to  support  the  community  spouse 
without  financial  duress. 
"(5)  Excess  shelter  allowance  defined.— In  paragraph 
(3XAXii),  the  term  'excess  shelter  allowance'  means,  for  a  com- 
munity spouse,  the  amount  by  which  the  sum  of— 

"(A)  the  spouse's  expenses  for  mortgage  pajnnent  (in- 
cluding principal,  interest,  taxes,  and  insurance  and,  in 
the  case  of  a  condominium  or  cooperative,  required  main- 
tenance charge)  or  rent,  and 

"(B)  the  standard  utility  allowance  (used  by  the  State 
under  section;  5(e)  of  the  Food  Stamp  Act  of  1977)  or,  if  the 
State  does  not  use  such  an  allowance,  the  spouse's  actual 
utility  expenses, 
exceeds  30  percent  of  the  amount  described  in  paragraph 
OXAXi),  except  that,  in  the  case  of  a  condominium  or  coopera- 
tive, for  which  a  maintenance  charge  is  included  under  sub- 
paragraph (A),  any  allowance  under  subparagraph  (B)  shall  be 
reduced  to  the  extent  the  maintenance  charge  includes  utility 
expenses. 

(6)  Court  ordered  support.— If  a  court  has  entered  an 
order  against  an  institutionsdized  spouse  for  monthly  income 
for  the  support  of  the  community  spouse,  the  community 
spouse  monthly  income  allowance  for  the  spouse  shall  be  not 
less  than  the  amount  of  the  monthly  income  so  ordered. 
"(e)  Permitting  Transfer  of  Resources  to  Community 
Spouse.— 

"(1)  In  general. — An  institutionalized  spouse  may,  without 
regard  to  section  1917,  transfer  to  the  community  spouse  (or  to 
another  for  the  sole  benefit  of  the  community  spouse)  an 
amount  equal  to  the  community  spouse  resource  allowance  (as 
defined  in  paragraph  (2)),  but  only  to  the  extent  the  resources 
of  the  institutionalized  spouse  are  transferred  to  (or  for  the 
sole  benefit  of)  the  community  spouse. 

"(2)  Community  spouse  resource  allowance  defined. — In 
paragraph  (1),  the  'community  spouse  resource  allowance'  for  a 
community  spouse  is  an  amount  (if  any)  by  which — 
"(A)  the  greater  of— 

"(i)  $12,000  (subject  to  adjustment  under  subsection 
(f)),  or 

"(ii)  the  lesser  of  (I)  the  spousal  share  computed 
under  subsection  (cXl),  or  (II)  4  times  the  amount  de- 
scribed in  clause  (i),  exceeds 
"(B)  the  amount  of  the  resources  otherwise  available  to 
the  community  spouse  (determined  without  regard  to  such 
an  allowance). 

"(3)  Transfers  under  court  orders. — If  a  court  has  entered 
an  order  against  an  institutionalized  spouse  for  the  support  of 
the  community  spouse,  section  1917  shall  not  apply  to  amounts 
of  resources  transferred  pursuant  to  such  order  for  the  support 
of  the  spouse  of  a  family  member  (as  defined  in  subsection 
(dXD). 

"(f)  Indexing  Dollar  Amounts.— For  services  furnished  during  a 
calendar  year  after  1988,  the  dollar  amounts  specified  in  subsec- 
tions (dX3XB)  and  (eX2XAXi)  shall  be  increased  by  the  same  percent- 
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age  as  the  percentage  increase  in  the  consumer  price  index  for  all 
urban  consumers  (all  items;  U.S.  city  average)  between  September 
1987  and  the  September  before  the  calendar  year  involved. 
"(g)  Definitions.— In  this  section: 

"(1)  The  term  'institutionalized  spouse'  means  an  individual 
who — 

"(A)  is  in  a  hospital,  skilled  nursing  facility,  or  interme- 
diate care  facility,  or  who  (at  the  option  of  the  State)  is  de- 
scribed in  section  1902(aX10XAXiiXVI),  and 

"(B)  is  married  to  a  spjouse  who  is  not  in  a  hospital, 
skilled  nursing  facility,  or  intermediate  care  facility; 
but  does  not  include  any  such  individual  who  is  not  likely  to 
meet  the  requirements  of  subparagraph  (A)  for  at  least  30  con- 
secutive days. 

^2)  The  term  ^community  spouse'  means  the  spouse  of  an  in- 
stitutionalized spouse.", 
(b)  Taking  Into  Account  Certain  Transfers  of  Assets.— Sub- 
section (c)  of  section  1917  (42  U.S.C.  1396p)  is  amended  to  read  as 
follows: 

"(cXD  In  order  to  meet  the  requirements  of  this  subsection  (for 
purposes  of  section  1902(aX49XB)),  the  State  plan  must  provide  for  a 
period  of  ineligibility  in  the  case  of  an  institutionalized  individual 
(as  defined  in  paragraph  (3))  who,  at  any  time  during  the  24-month 
period  immediately  before  the  individual's  application  for  medical 
assistance  under  the  State  plan,  disposed  of  resources  for  less  than 
fair  market  value.  The  period  of  ineligibility  shall  begin  with  the 
month  in  which  such  resources  were  transferred  and  the  number  of 
months  in  such  period  shall  be  equal  to  (A)  the  total  uncompensat- 
ed value  of  the  resources  so  transferred,  divided  by  (B)  the  average 
cost,  to  a  private  patient  at  the  time  of  the  application,  of  nursing 
home  care  in  the  State  or,  at  State  option,  in  the  community  in 
which  the  individual  is  institutionalized. 

"(2)  An  individual  shall  not  be  ineligible  for  medical  assistance 
by  reason  of  paragraph  (1)  to  the  extent  that — 

"(A)  the  resources  transferred  were  a  home  and  title  to  the 
home  was  transferred  to  the  individual's  spouse  or  child  who  is 
under  age  21,  or  (with  respect  to  State  eligible  to  participate  in 
the  State  program  established  under  title  XVI)  is  blind  or  per- 
manently and  totally  disabled,  or  (with  respect  to  States  which 
are  not  eligible  to  participate  in  such  program)  is  blind  or  dis- 
abled as  defined  in  section  1614; 

"(B)  the  resources  were  transferred  to  (or  to  another  for  the 
sole  benefit  of)  the  community  spouse,  as  defined  in  section 
1921(gX2); 

"(C)  a  satisfactory  showing  is  made  to  the  State  (in  accord- 
ance with  any  regulations  promulgated  by  the  Secretary)  that 
the  individual  intended  to  dispose  of  the  resources  either  at 
fair  market  value,  or  for  other  valuable  consideration;  and 

"(D)  the  State  determines  that  denial  of  eligibility  would 
work  an  undue  hardship. 
"(3)  In  this  subsection,  the  term  'institutionalized  individual' 
means  an  individual  who — 

"(A)  is  an  inpatient  in  a  skilled  nursing  facility,  intermediate 
care  facility,  or  other  medical  institution  and 
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"(B)  is  required,  as  a  condition  of  receiving  services  in  such 
institution  under  the  State  plan,  to  spend  for  costs  of  medical 
care  all  but  a  minimal  amount  of  the  individual's  income  re- 
quired for  personal  needs. 
"(4)  A  State  may  not  provide  for  any  period  of  ineligibility  for  an 
institutionalized  individual  due  to  transfer  of  resources  for  less 
than  fair  market  value  except  in  accordance  with  this  subsection.". 

(c)  Conforming  Amendment.— Section  1902(a)  (42  U.S.C. 
1396a(a))  is  amended — 

(1)  in  paragraph  (10XCXi)aiI),  by  striking  "the  same"  each 
place  it  appea'rs  and  inserting  "no  more  restrictive  than  the"; 

(2)  by  striking  "and"  at  the  end  of  paragraph  (46); 

(3)  by  striking  out  the  period  at  the  end  of  the  paragraph  (47) 
inserted  by  section  9407(a)  of  the  Omnibus  Budget  I^oncilia- 
tion  Act  of  1986  and  inserting  a  semicolon; 

(4)  in  the  paragraph  (47)  added  by  section  11005(b)  of  the 
Anti-Drug  Abuse  Act  of  1986,  by  redesignating  such  paragraph 
as  paragraph  (48),  by  transferring  and  inserting  such  para- 
graph immediately  after  paragraph  (47),  and  by  striking  the 
period  and  inserting  ";  and"; 

(5)  by  inserting  sfter  paragraph  (48)  the  following  new  para- 
graph: 

"(49XA)  meet  the  requirements  of  section  1921  (relating  to 
protection  of  community  spouses),  and  (B)  meet  the  require- 
ment of  section  1917(c)  (relating  to  transfer  of  assets).";  and 

(6)  by  adding  at  the  end  the  following  new  sentence:  "For 
purposes  of  paragraph  (10),  methodology  is  considered  to  be  'no 
more  restrictive'  if,  using  the  methodology,  additional  individ- 
uals may  be  eligible  for  medical  assistance  and  no  individuals 
who  are  otherwise  eligible  are  made  ineligible  for  such  assist- 
ance.". 

(d)  Effective  Date. — (1)  The  amendments  made  by  this  section 
apply  (except  as  provided  under  paragraphs  (2)  and  (3))  to  pay- 
ments under  title  XIX  of  the  Social  Security  Act  for  calendar  quar- 
ters beginning  on  or  after  January  1,  1988,  without  regard  to 
whether  or  not  final  regulations  to  carry  out  such  amendments 
have  been  promulgated  by  such  date. 

(2)  In  the  case  of  a  State  plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act  which  the  Secretary  of  Health  and 
Human  Services  determines  requires  State  legislation  (other  than 
legislation  appropriating  funds)  in  order  for  the  plan  to  meet  the 
additional  requirements  imposed  by  the  amendments  made  by  this 
section,  the  State  plan  shall  not  be  regarded  as  failing  to  comply 
with  the  requirements  of  such  title  solely  on  the  basis  of  its  failure 
to  meet  these  additional  requirements  before  the  first  day  of  the 
first  calendar  quarter  beginning  after  the  close  of  the  first  regular 
session  of  the  State  legislature  that  begins  after  the  date  of  the  en- 
actment of  this  Act. 

(3)  The  amendments  made  by  subparagraphs  (A)  and  (F)  of  sub- 
section (cXD  shall  apply  to  medical  assistance  furnished  on  or  after 
October  1,  1982. 
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SEC.  215.  STUDY  OF  ADULT  DAY  CARE  SERVICES. 

(a)  Survey  of  Current  Adult  Day  Care  Services.— The  Secre- 
tary of  Health  and  Human  Services  shall  conduct  a  survey  of  adult 
day  care  services  in  the  United  States  to  collect  information  con- 
cerning— 

(1)  the  scope  of  such  services  and  the  extent  of  their  avail- 
ability; 

(2)  the  characteristics  of  entities  providing  such  services; 

(3)  licensure,  certification,  and  other  quality  standards  that 
are  applied  to  those  providing  such  services; 

(4)  the  cost  and  financing  of  such  services;  and 

(5)  the  characteristics  of  the  people  who  use  such  services. 

(b)  Report. — The  Secretary  shall  report  to  Congress,  by  not  later 
than  1  year  after  the  date  of  the  enactment  of  this  Act,  on  the  in- 
formation collected  in  the  survey.  Based  on  such  information,  the 
Secretary  shall  include  in  the  report  recommendations  concerning 
appropriate  standards  for  coverage  of  adult  day  care  services  under 
medicare,  including  defining  chronically  dependent  individuals,  de- 
fining services  included  in  adult  day  care  services,  establishing 
qual3ications  of  providers  of  adult  day  care  services,  and  establish- 
ing a  reimbursement  mechanism. 

(c)  Adult  Day  Care  Services  Defined. — In  this  section,  the  term 
"adult  day  care  services"  means  medical  or  social  services  provided 
in  an  organized  nonresidential  setting  to  chronically  impaired  indi- 
viduals who  are  not  inpatients  in  a  medical  institution. 

TITLE  III— UNITED  STATES  BIPARTISAN 
COMMISSION  ON  COMPREHENSIVE 
HEALTH  CARE 


SEC.  301.  establishment. 

There  is  established  a  commission  to  be  known  as  the  United 
States  Bipartisan  Commission  on  Comprehensive  Health  Care  (in 
this  Act  referred  to  as  the  ^'Commission"). 
SEC.  302.  DUTIES. 

(a)  In  General.— The  Commission  shall— 

(1)  examine  shortcomings  in  the  current  health  care  delivery 
and  financing  mechsuiisms  that  limit  or  prevent  access  of  all 
individuals  in  the  United  States  to  comprehensive  health  care, 
and 

(2)  make  specific  recommendations  to  the  Congress  respect- 
ing Federal  programs,  policies,  and  financing  needed  to  assure 
the  availability  of— 

(A)  comprehensive  long-term  care  services  for  the  elderly 
and  disabled, 

(B)  comprehensive  health  care  services  for  the  elderly 
and  disabled,  and 

(C)  comprehensive  health  care  services  for  all  individuals 
in  the  United  States. 

(b)  Considerations  in  Recommendations.— In  making  its  recom- 
mendations, the  Commission  shall  consider — 
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(1)  the  amount  and  sources  (consistent  with  principles  of 
social  insurance)  of  Federal  funds  to  finance  the  needed  serv- 
ices, including  reallocations  of  existing  Federal  program  funds, 
and 

(2)  the  most  efficient  and  effective  manner  of  administering 
such  programs. 

(c)  Definitions. — In  this  title: 

(1)  The  term  '^comprehensive  health  care  services"  in- 
cludes— 

(A)  inpatient  hospital  services  (including  mental  health 
services); 

(B)  skilled  nursing  facility  services,  intermediate  care  fa- 
cility services,  home  health  services,  and  other  long-term 
health  care  services; 

(C)  physician  services  and  other  outpatient  health  care 
services  (including  mental  health  services); 

(D)  periodic  general  physical  examinations,  eye  examina- 
tions, hearing  examinations,  dental  examinations,  foot  ex- 
aminations, and  other  preventive  health  care  services;  and 

(E)  prescription  drugs,  eyeglasses,  hearing  aids,  orthope- 
dic equipment,  and  dentures  (both  complete  and  partial). 

(2)  The  term  "comprehensive  long-term  care  services"  in- 
cludes custodial  and  noncustodial  services  in  facilities,  as  well 
as  home  and  community-based  services. 

SEC.  303.  MEMBERSHIP. 

(a)  Appointment. — The  Commission  shall  be  composed  of  15 
members  appointed  as  follows: 

(1)  The  President  shall  appoint  3  members. 

(2)  The  President  Pro  Tempore  of  the  Senate  shall  appoint, 
after  consultation  with  the  minority  leader  of  the  Senate,  6 
members,  of  whom  not  more  than  4  may  be  of  the  same  politi- 
cal party. 

(3)  The  Speaker  of  the  House  of  Representatives  shall  ap- 
point, after  consultation  with  the  minority  leader  of  the  House 
of  Representatives,  6  members  of  the  House,  of  whom  not  more 
than  4  may  be  of  the  same  policital  party. 

(b)  Chairman  and  Vice  Chairman. — The  Commission  shall  elect 
a  chairman  and  vice  chairman  from  among  its  members. 

(c)  Vacancies. — Any  vacancy  in  the  membership  of  the  Commis- 
sion shall  be  filled  in  the  manner  in  which  the  original  appoint- 
ment was  made  and  shall  not  affect  the  power  of  the  remaining 
members  to  execute  the  duties  of  the  Commission. 

(d)  Quorum. — A  quorum  shall  consist  of  8  members  of  the  Com- 
mission, except  that  4  members  may  conduct  a  hearing  under  sec- 
tion 305(a). 

(e)  Meetings. — The  Commission  shall  meet  at  the  call  of  its 
chgdrman  or  a  majority  of  its  members. 

(f)  Compensation  and  Reimbursement  of  Expenses. — Members 
of  the  Commission  are  not  entitled  to  receive  compensation  for 
service  on  the  Commission.  Members  may  be  reimbursed  for  travel, 
subsistence,  and  other  necessary  expenses  incurred  in  carrying  out 
the  duties  of  the  Commission. 
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SEC.  304.  STAFF  AND  CONSULTANTS. 

(a)  Staff. — The  Commission  may  appoint  and  determine  the 
compensation  of  such  staff  as  may  be  necessary  to  carry  out  the 
duties  of  the  Commission.  Such  appointments  and  compensation 
may  be  made  without  regard  to  the  provisions  of  title  5,  United 
States  Code,  that  govern  appointments  in  the  competitive  services, 
and  the  provisions  of  chapter  51  and  subchapter  HI  of  chapter  53  of 
such  title  that  relate  to  classifications  and  the  General  Schedule 
pay  rates. 

(b)  Consultants. — The  Commission  may  procure  such  temporary 
and  intermittent  services  of  consultants  under  section  3109(b)  of 
title  5,  United  States  Code,  as  the  Commission  determines  to  be 
necessary  to  carry  out  the  duties  of  the  Conmiission. 

SEC.  305.  POWERS. 

(a)  Hearings  and  Other  Activities.— For  the  purpose  of  carry- 
ing out  its  duties,  the  Commission  may  hold  such  hearings  and  un- 
dertake such  other  activities  as  the  Commission  determines  to  be 
necessary  to  carry  out  its  duties. 

(b)  Studies  by  General  Accounting  Office.— -Upon  the  request 
of  the  Commission,  the  Comptroller  General  shall  conduct  such 
studies  or  investigations  as  the  Commission  determines  to  be  neces- 
sary to  carry  out  its  duties. 

(c)  Cost  Estimates  by  Congressional  Budget  Office.— 

(1)  Upon  the  request  of  the  Commission,  the  Director  of  the 
Congressional  Bu(Jget  Office  shall  provide  to  the  Commission 
such  cost  estimates  as  the  Commission  determines  to  be  neces- 
sary to  carry  out  its  duties. 

(2)  The  Commission  shall  reimburse  the  Director  of  the  Con- 
gressional Budget  Office  for  expenses  relating  to  the  employ- 
ment in  the  office  of  the  Director  of  such  additional  staff  as 
may  be  necessary  for  the  Director  to  comply  with  requests  by 
the  Commission  under  paragraph  (1). 

(d)  Detail  of  Federal  Employees. — Upon  the  request  of  the 
Commission,  the  head  of  any  Federal  agency  is  authorized  to  detail, 
without  reimbursement,  any  of  the  personnel  of  such  agency  to  the 
Commission  to  assist  the  Commission  in  carrying  out  its  duties. 
Any  such  detail  shall  not  interrupt  or  otherwise  affect  the  civil 
service  status  or  privileges  of  the  Federal  employee. 

(e)  Technical  Assistance. — Upon  the  request  of  the  Commission, 
the  head  of  a  Federal  agency  shall  provide  such  technical  assist- 
ance to  the  Commission  as  the  Commission  determines  to  be  neces- 
sary to  carry  out  its  duties. 

(f)  Use  of  Mails. — The  Commission  may  use  the  United  States 
msdls  in  the  same  manner  and  imder  the  same  conditions  as  Feder- 
al agencies. 

(g)  Obtaining  Information.— The  Commission  may  secure  di- 
rectly from  any  Federal  agency  information  necessary  to  enable  it 
to  carry  out  its  duties,  if  the  information  may  be  disclosed  under 
section  552  of  title  5,  United  States  Code.  Upon  request  of  the 
Qiairman  of  the  Conmiission,  the  head  of  such  agency  shall  fur- 
nish such  information  to  the  Commission. 

(h)  Administrative  Support  Services.— Upon  the  request  of  the 
Commission,  the  Administrator  of  General  Services  shall  provide  to 
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the  Commission  on  a  reimbursable  basis  such  administrative  sup- 
port services  as  the  Commission  may  request. 

(i)  Acceptance  of  Donations. — The  Commission  may  accept, 
use,  and  dispose  of  gifts  or  donations  of  services  or  property. 
SEC.  306.  REPORT. 

(a)  Report  on  Comprehensive  Long-Term  Care  Services  for 
THE  Elderly  and  Disabled.— The  Commission  shall  submit  to  Con- 
gress a  report,  not  later  than  6  months  after  the  date  of  the  enact- 
ment of  this  Act,  containing  its  foldings  and  recommendations  re- 
garding comprehensive  long-term  care  services  for  the  elderly  and 
disabled.  The  report  ^hall  include  detailed  recommendations  for  ap- 
propriate legislative  initiatives  respecting  such  services. 

(b)  Report  on  Comprehensive  Health  Care  Services.— The 
Commission  shall  submit  to  Congress  a -report,  not  later  than  1 
year  after  the  date  of  the  enactment  of  this  Act,  containing  its  find- 
ings and  recommendations  regarding  comprehensive  health  care 
services  for  the  elderly  and  disabled  and  comprehensive  health 
care  services  for  all  individuals  in  the  United  States.  The  report 
shall  include  detailed  recommendations  for  appropriate  legislative 
initiatives  respecting  such  services. 

SEC.  307.  TERMINATION. 

The  Commission  shall  terminate  30  da3rs  after  the  date  of  sub- 
mission of  the  report  required  in  section  306(b). 

SEC.  308.  authorization  OF  APPROPRIATIONS. 

There  are  authorized  to  be  appropriated  $1,500,000  to  carry  out 
this  title. 

Purpose  and  Summary 

The  purpose  of  H.R.  2470  is  to  protect  the  elderly  and  disabled 
population  from  the  financial  disaster  caused  by  catastrophic 
health  care  expenditures  not  currently  reimbursed  under  the  Medi- 
care and  Medicaid  programs.  The  bill  would  substantially  reduce 
the  required  cost  sharing  under  Medicare,  would  require  the  States 
to  extend  eligibility  under  Medicaid,  and  would  enhance  the  bene- 
fits covered  under  both  programs. 

The  bill  has  three  titles.  Title  one  restructures  and  simplifies  the 
coverage  rules  for  Part  A  of  Medicare  and  establishes  an  income- 
related  supplemental  premium  which  will  raise  revenues  equal  to 
or  greater  than  the  cost  of  the  bill's  Medicare  improvements.  Medi- 
care enrollees  needing  inpatient  hospital  care  would  pay  only  one 
hospital  deductible  per  year.  The  bill  would  eliminate  the  "spell  of 
illness"  concept,  as  well  as  the  current-day  limitations  and  coinsur- 
ance  requirements  on  inpatient  hospital  stays.  The  skilled  nursing 
home  benefit  would  also  be  revamped.  The  requirement  of  a  three 
day  prior  hospital  stay  would  be  eliminated,  the  days  covered 
would  be  extended  from  100  to  150  days,  and  the  coinsuraince  would 
be  changed  to  require  enrollees  to  pay  20%  of  the  national  average 
per  diem  cost  for  each  of  the  first  seven  days.  Coverage  of  hospice 
care  would  be  extended  and  the  blood  deductible  requirements  re- 
duced. In  addition,  the  current  rule  that  home  health  benefits 
should  be  paid  under  Part  A  for  patients  enrolled  in  both  Part  A 
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and  Part  B  would  be  reversed,  so  that  payment  in  those  circum- 
stances would  be  made  under  Part  B. 

The  income-related  supplemental  premium  would  be  collected  by 
the  Internal  Revenue  Service  as  part  of  the  income  tax  system.  In- 
dividuals entitled  to  Part  A  of  Medicare  would  pay  an  amount 
based  on  adjusted  gross  income  and  determined  according  to  a 
table  included  in  their  tax  forms. 

Title  II  contains  improvements  in  Part  B  of  Medicare.  It  would 
establish  an  upper  limit  on  the  amount  of  cost  sharing  a  Part  B 
enrollee  would  be  required  to  pay  each  year.  After  an  enroUee  had 
met  the  limit,  Medicare  would  pay  100%  of  the  reasonable  charge 
(or  reasonable  cost)  for  any  subsequent  Part  B  services.  The  limit 
would  be  $1043  in  1989,  and  would  increase  by  the  Social  Security 
COLA  in  the  following  years. 

Title  II  would  also  provide  Medicare  coverage  for  outpatient  pre- 
scription drugs,  subject  to  a  $500  annual  deductible,  and  would  pro- 
vide up  to  120  hours  per  year  of  home  health  aide  and  personal 
care  services  for  chronically  dependent  individuals,  living  with  a 
primary  caregiver,  who  cannot  be  left  alone  in  their  homes.  Both  of 
these  new  benefits  would  be  financed  with  enrollee  premiums.  The 
existing  home  health  benefit  would  be  made  available  on  a  daily 
basis  for  up  to  35  days,  and  the  existing  limitation  on  pajrments  for 
outpatient  mental  health  treatments  would  be  increased  from  $250 
per  year  to  $1000  per  year.  Medicare  coverage  would  be  extended 
to  influenza  vaccines,  without  any  deductible  or  coinsurance.  All 
Part  B  enrollees  would  pay  an  additional  premium  of  $1  per  month 
in  1990  and  $1.50  per  month  in  1991  and  1992  (plus  the  additional 
monthly  premiums  needed  to  finance  the  prescription  drug,  in- 
home  care,  and  flu  vaccine  benefits  added  by  the  bill.)  All  enrollees 
would  be  sent  an  annual  notice  explaining  the  benefits  and  limita- 
tions of  the  Medicare  program  and  would  receive  a  directory  of 
participating  physicians  for  their  area. 

States  would  be  required  to  pay  the  Medicare  premiums,  deducti- 
bles and  coinsurance  for  all  Medicare  enrollees  with  incomes  at  or 
below  the  Federal  poverty  guideline  and  assets  at  or  below  twice 
the  Supplemental  Security  Income  guidelines.  States  would  also 
have  to  allow  the  spouse,  living  at  home,  of  a  medicaid-eligible 
nursing  home  resident  to  retain  at  least  $925  per  month  in  income 
and  at  least  $12,000  in  assets.  Finally,  States  would  be  required  to 
delay  Medicaid  eligibility  to  individuals  who  transfer  countable  re- 
sources for  less  than  fair  market  value  within  two  years  of  applica- 
tion for  Medicaid  benefits. 

Title  II  would  also  require  conforming  changes  in  the  require- 
ments for  Medicare  supplemental  policies,  would  extend  the  exist- 
ing Medicare  demonstration  projects  for  social  health  maintenance 
organizations,  would  require  a  study  of  comprehensive  health  care 
coverage  by  the  General  Accounting  Office,  and  would  require  the 
Secretary  of  Health  and  Human  Services  to  conduct  research  on 
long-term  care  and  a  study  of  adult  day  care. 

Title  III  would  establish  15  member  Bipartisan  Congressional 
Commission  to  report  within  6  months  on  expamding  long-term 
care  services  under  Medicare  and  within  12  months  on  providing 
comprehensive  health  care  for  all  Americans. 
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Background  and  Need  for  Legislation 

When  Medicare  was  enacted  in  1965,  it  was  patterned  after  pri- 
vate health  insurance  policies  generally  available  at  that  time.  Al- 
though there  have  been  marginal  changes  and  improvements  in 
the  program  over  the  last  22  years,  the  basic  structure  and  benefits 
of  the  program  have  remained  intact.  During  those  22  years,  how- 
ever, there  have  been  extraordinary  changes  in  health  care  tech- 
nology and  the  delivery  of  health  care  services.  In  addition,  the 
costs  of  health  care  have  been  rising  at  an  accelerating  pace.  As  a 
result,  the  Medicare  program  has  been  covering  a  decreasing  pro- 
portion of  the  health  care  needs  and  costs  of  its  enrollees. 

The  Medicare  -progam  provides  reasonable  protection  for  short 
term  acute  hospital  stays  and  for  other  acute  care.  However,  its 
protections  are  less  adequate  for  those  enrollees  with  chronic  condi- 
tions or  extended  hospital  stays,  or  in  need  of  long-term  care. 

Today,  Medicare  pavs  only  45%  of  the  health  care  expenditures 
incurred  by  the  elderly.  Yet,  the  elderly  incur,  on  average,  three 
times  the  health  care  costs  incurred  by  the  nonelderly.  The  elderly 
are  paying  as  much  of  their  income,  on  average,  for  health  care 
now  as  they  spent  the  year  before  Medicare  was  enacted.  Many  of 
the  elderly  cannot  afford  these  expenses.  According  to  Congression- 
al Budget  Office  testimony  at  a  hearing  of  the  Subcommittee  on 
Health  and  the  Environment,  held  on  March  26,  1986,  over  12  per- 
cent of  the  elderly  have  incomes  below  poverty  and  over  20  percent 
have  incomes  below  125%  of  poverty. 

Many  Medicare  enrollees  seek  additional  protection  against  the 
costs  of  health  care.  About  9%  are  eligible  for  Medicaid,  and  have 
their  Medicare  premiums  and  cost-sharing  paid  by  Medicaid.  How- 
ever, nearly  a  third  of  those  enrollees  with  incomes  below  the  Fed- 
eral poverty  guidelines  are  not  eligible  for  Medicaid,  because  of  re- 
strictive eligibility  criteria.  Over  two-thirds  of  Medicare  enrollees 
purchase  Medicare  supplemental  policies — or  Medigap — at  an  aver- 
age cost  of  over  $500  per  year.  These  policies  cover  most  of  the  cost- 
sharing  for  Medicare  covered  services,  but  they  do  not  typically 
cover  additional  benefits,  and  their  administrative  costs  frequently 
exceed  40%  of  premiums,  in  contrast  to  the  2.5%  of  Medicare  out- 
lays that  go  for  administration  of  the  program.  Roughly  20%  of 
Medicare  enrollees  have  no  additional  coverage,  principally  be- 
cause they  cannot  afford  Medigap  and  do  not  qualify  for  Medicaid. 

The  elderly  population  is  projected  to  grow  substantially  over  the 
next  several  years,  psirticularly  those  over  age  75  and  age  85.  Many 
of  these  elderly  will  suffer  chronic  conditions  and  will  be  vulnera- 
ble to  the  catastrophic  costs  of  health  care.  They  will  be  at  risk  not 
only  for  the  cost-sharing  on  Medicare  covered  services,  but  also  for 
the  costs  of  services  not  covered  by  Medicare.  Two  notable  gaps  in 
the  Medicare  program,  identified  by  elderly  constituency  groups  as 
being  priority  concerns,  are  outpatient  prescription  drugs  and  long- 
term  care. 

All  of  these  factors  and  concerns  have  led  to  a  growing  aware^ 
ness  among  members  of  the  Committee  and  the  general  public  that 
the  benefit  limitations,  gaps  in  coverage,  cost-sharing  require- 
ments, and  obscure  coverage  rules  of  the  Medicare  program  are  in 
need  of  re-examination  and  revision.  Medicare  enrollees  are  in  dire 
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need  of  better  protection  against  the  financial  devastation  of  cata- 
strophic health  care  expenditures. 

Explanation  of  Legislation 

title  i — provisions  relating  to  part  a  of  medicare 

Title  I  of  H.R.  2470  is  not  within  the  jurisdiction  of  the  Commit- 
tee and  was  not  amended.  The  following  explanation  of  Title  I,  as 
reported  by  the  Committee  on  Ways  and  Means  on  May  19,  1987,  is 
included  to  provide  a  complete  report. 

Inpatient  hospital  services  (section  101) 

Under  current  law,  beneficiaries  are  required  to  pay  a  first  day 
deductible  for  inpatient  hospital  services  furnished  in  each  "spell 
of-illness".  (A  "spell  of  illness"  is  a  period  of  consecutive  days  that 
begins  with  the  first  day  on  which  a  patient  is  furnished  inpatient 
hospital  or  extended  care  services  and  ends  with  a  period  of  60  con- 
secutive days  during  which  the  beneficiary  was  not  an  inpatient  of 
either  a  hospital  or  a  skilled  nursing  facility.  A  beneficiary  may  be 
discharged  from  and  readmitted  to  a  hospital  or  skilled  nursing  fa- 
cility several  times  during  a  "spell  of  illness"  and  still  be  in  the 
same  spell,  if  60  days  have  not  elapsed  between  discharge  and  read- 
mission.)  The  inpatient  hospital  deductible  is  $520  in  1987. 

A  beneficiary  is  entitled  to  inpatient  hospital  services  for  up  to 
90  days  in  any  one  spell  of  illness.  In  addition  to  the  90  days  of 
hospital  care,  each  beneficiary  has  a  lifetime  reserve  of  60  days  of 
added  coverage  after  the  90  days  have  been  exhausted.  After  a  ben- 
eficiary has  received  90  days  of  care  in  a  spell  of  illness  and  ex- 
hausted the  60  lifetime  reserve  days.  Medicare  does  not  provide  for 
further  hospital  reimbursement  and  the  beneficiary  is  responsible 
for  all  hospital  charges. 

Beneficiaries  are  also  required  to  pay  coinsurance  when  inpa- 
tient hospital  services  are  received  for  more  than  60  days  during  a 
spell  of  illness.  The  beneficiary  is  responsible  for  a  coinsurance 
amount  for  each  day  after  the  60th  and  through  the  90th  day, 
equal  to  one-fourth  of  the  inpatient  hospital  deductible  ($130  a  day 
in  1987).  There  is  also  a  coinsurance  amount  for  each  day  that  is 
chargeable  against  the  individual's  60  lifetime  reserve  days.  The  co- 
insurance for  these  days  by  law  is  equal  to  one-half  of  the  inpatient 
hospital  deductible  ($260  a  day  in  1987). 

Under  current  law,  the  amount  of  the  hospital  deductible  is  re- 
vised each  January  and  is  equal  to  the  inpatient  hospital  deducti- 
ble for  the  preceeding  calendar  year,  updated  by  the  same  percent- 
age that  applies  to  prospective  pajrment  (PPS)  rates  and  adjusted  to 
reflect  changes  in  real  case  mix. 

Individuals  age  65  or  over  who  are  not  entitled  to  Hospital  Insur- 
ance (Part  A)  benefits  may  voluntarily  enroll  in  the  Hospital  Insur- 
ance program  if  they  pay  a  monthly  premium.  The  premium  cur- 
rently does  not  reflect  the  actuarial  value  of  the  Hospital  Insur- 
ance benefit.  Instead,  the  Secretary  is  required  to  calculate  the  pre- 
mium each  year  under  a  formula  that  is  equal  to  $33  multiplied  by 
the  ratio  of  the  inpatient  hospital  deductible  for  the  subsequent 
calendar  year  to  the  deductible  promulgated  for  1973. 
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This  bill  would  make  several  changes  in  these  provisions.  A  bene- 
ficiary would  be  required  to  pay  only  one  hospital  deductible  in  a 
calendar  year  no  matter  how  many  times  the  beneficiary  was  ad- 
mitted to  a  hospital  during  the  calendar  year.  The  * 'spell  of  illness' 
methodology  would  be  eliminated  for  determining  the  number  of 
hospital  deductibles,  ther  number  of  days  Medicare  would  cover, 
and  the  hospital  coinsurance  amounts.  A  new  deductible  would  not 
be  required  if  the  hospitalization  began  in  one  calendar  year  and 
continued  into  the  following  year,  but  a  deductible  would  be  re- 
quired if  the  beneficiary  reentered  the  hospital  later  in  the  second 
year. 

The  Medicare  limits  on  payment  for  150  days  of  inpatient  hospi- 
tal care  would  be  eliminated,  so  that  Medicare  would  pay  for  an 
unlimited  number  of  hospital  days  for  covered  services  in  a  calen- 
dar year.  (However,  the  current  190  day  lifetime  limit  and  150  day 
rule  on  inpatient  psychiatric  hospital  services  would  be  retained.) 
The  current  requirement  for  the  pajmient  of  hospital  coinsurance 
amounts  for  inpatient  dajrs  61  through  90  and  the  60  lifetime  re- 
serve days  would  also  be  eliminated. 

The  method  of  determining  the  inpatient  hospital  deductible  be- 
ginning in  1988  would  be  changed  so  that  it  would  equal  the  pre- 
ceding year's  deductible,  increased  by  the  cost-of-living  adjustment 
of  Social  Security  benefits.  Not  later  than  November  15  of  each 
year,  beginning  in  1987,  the  Secretary  would  be  required  to  pro- 
mulgate the  inpatient  hospital  deductible  for  the  succeeding  year. 

The  Secretary  would  be  required  to  establish  a  monthly  Part  A 
premium  equal  to  the  actuarial  value  of  the  Part  A  benefit  for 
those  who  voluntarily  enroll  in  Part  A.  The  actuarial  value  would 
equal  one-twelfth  of  the  estimated  average  annual  per  capita 
amount  payable  from  the  Hospital  Insurance  Trust  Fund  for  serv- 
ices and  related  administrative  costs  incurred  in  the  succeeding 
calendar  year  for  individuals  age  65  and  over  entitled  to  hospital 
benefits  during  that  entire  year.  The  Secretary  would  be  required 
to  determine  and  promulgate  during  September  of  each  year  and 
issue  a  public  statement  setting  forth  the  actuarial  assumptions 
and  basis  employed  in  determining  the  actuarial  rate. 

When  adjustment  payments  under  the  Medicare  hospital  pro- 
spective pajmaent  system,  the  Secretary  would  be  required  to  take 
into  account  the  reductions  in  beneficiary  payments  to  hospitals  be- 
cause of  the  elimination  of  the  day  limitation.  The  Secretary,  when 
appropriate,  would  adjust  the  payment  rates  under  the  prospective 
payment  system  GPPS),  the  outlier  cutoff  points,  the  weighting  fac- 
tors, and  the  target  amounts  for  pajdng  non-PPS  hospitals. 

The  changes  relating  to  the  deductible  would  be  effective  for  in- 
patient hospital  services  furnished  on  or  after  January  1,  1988,  and 
succeeding  years.  However,  in  the  case  of  an  individual  for  whom  a 
"spell  of  illness"  began  before  January  1,  1988,  and  had  not  yet 
ended  as  of  such  date,  the  deductible  would  not  apply  to  services 
furnished  during  that  spell  of  illness  during  1988  or  1989. 

The  changes  relating  to  the  extension  of  benfits  and  coinsurance 
would  be  effective  for  inpatient  hospital  services  furnished  on  or 
after  January  1,  1988. 

The  changes  relating  to  the  Part  A  premium  would  apply  to  pre- 
miums for  months  beginning  with  January  1,  1988. 
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The  Secretary,  when  appropriate,  would  adjust  inpatient  hospital 
payments  to  hospitals  for  services  furnished  on  or  after  January  1, 
1988. 

Extended  care  services  (section  102) 

Under  current  law,  a  beneficiary  is  responsible  for  a  coinsurance 
amount  equal  to  one-eighth  of  the  inpatient  hospital  deductible  for 
each  day  after  the  20th  and  before  the  101st  day  of  extended  care 
services  furnished  during  a  "spell  of  illness".  This  coinsurance 
amount  is  $65  a  day  in  1987.  A  beneficiary  is  entitled  to  post-hospi- 
tal extended  care  services  in  a  qualified  skilled  nursing  facility  for 
up  to  100  days  in  any  one  spell  of  illness,  but  the  services  in  a 
skilled  nursing  facility  are  covered  under  Medicare  only  after  an 
individual  has  been  transferred  to  the  facility  from  a  hospital  in 
which  the  individual  was  a  patient  for  not  less  than  three  consecu- 
tive Cfdendar  days. 

Under  the  bill,  a  Medicare  beneficiary  would  be  required  to  pay 
coinsurance  amounts  for  the  first  7  days  of  covered  services  in  a 
calendar  year.  The  coinsurance  amount  for  each  day  would  equal 
20  percent  of  the  national  average  per  diem  Medicare  reasonable 
cost  for  SNF  services  in  the  succeeding  calendar  year,  as  estimated 
by  the  Secretary  each  year.  The  Secretary  would,  in  September  of 
each  year  (beginning  in  1987),  promulgate  the  coinsurance  amount 
which  shall  apply  to  post-hospital  extended  care  services  furnished 
in  the  succeeding  year. 

The  Medicare  program  would  cover  up  to  150  days  of  post-hospi- 
tal extended  care  services  furnished  during  a  calendar  year.  The 
three  day  prior  hospitalization  requirement  to  receive  extended 
care  services  in  a  skilled  nursing  facility  would  be  eliminated. 

The  coinsurance  and  extension  of  days  would  be  effective  for 
services  furnished  on  or  after  January  1,  1988.  The  elimination  of 
the  three  day  hospital  requirement  would  become  effective  for 
skilled  nursing  facility  stays  beginning  on  or  after  January  1,  1989. 

Hospice  care  (section  103) 

Under  current  law,  a  beneficiary  who  is  terminally  ill  is  entitled 
to  elect  to  receive  hospice  care  for  two  periods  of  90  days  and  one 
subsequent  period  of  30  days,  for  a  total  of  210  days  of  hospice  care. 
In  order  to  receive  the  hospice  benefit,  the  beneficiary's  attending 
physician  and  the  medical  director  (or  staff  physician)  of  the  hos- 
pice program  must  certify,  not  later  than  two  days  after  hospice 
care  in  initiated,  that  the  beneficiary  is  terminsdly  ill  (i.e.  that  the 
beneficiary  has  a  medical  prognosis  that  his  life  expectancy  is  six 
months  or  less).  If  the  beneficiary  elects  to  receive  hospice  care  for 
a  second  or  third  period,  the  medical  director  must  recertify  at  the 
beginning  of  that  period  that  the  beneficiary  is  terminally  ill. 

Under  the  bill,  a  Medicare  beneficiary  would  be  entitled  to  a  sub- 
sequent extension  of  the  hospice  benefit  after  the  210  day  limit,  if 
he  or  she  was  recertified  as  terminally  ill  by  the  attending  physi- 
cian or  medical  director. 

These  changes  would  be  effective  for  hospice  care  furnished  on  or 
after  January  1,  1988. 
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Blood  deductible  (section  104) 

Under  current  law,  a  beneficiary  is  required  to  pay  a  separate 
deductible  equal  to  the  cost  of  the  first  three  pints  of  whole  blood 
(or  equivalent  quantities  of  red  blood  cells)  received  by  a  benefici- 
ary as  part  of  the  services  furnished  under  the  hospital  insurance 
(Part  A)  program  during  each  * 'spell  of  illness."  There  is  also  a  sep- 
arate deductible  under  Part  B  of  Medicare  equal  to  the  expenses 
incurred  for  the  first  three  pints  of  whole  blood  (or  equivalent 
quantities  of  red  blood  cells)  furnished  to  a  beneficiary  during  a 
calendar  year. 

In  keeping  with  the,  elimination  of  the  "spell  of  illness"  concept 
for  hospital  services,  it  is^  necessary  to  conform  the  blood  deductible 
rules  and  eliminate  the  spell  of  illness  concept  for  the  blood  deduct- 
ible. 

A  Medicare  beneficiary  would  be  responsible  for  payment  of  a  de- 
ductible equal  to  the  expenses  incurred  for  the  first  three  pints  of 
whole  blood  (or  equivalent  quantities  of  packed  red  blood  cells)  fur- 
nished each  calendar  year,  except  that  the  deductible  for  such 
blood  would  be  reduced  appropriately,  in  accordance  with  regula- 
tions developed  by  the  Secretary  of  Health  and  Human  Services,  to 
the  extent  that  there  had  been  a  replacement  of  such  blood.  The 
Secretary  is  directed  to  utilize  the  same  replacement  requirements 
that  are  currently  used  for  the  Part  B  blood  deductible  replace- 
ment requirements. 

A  Medicare  beneficiary  would  be  required  to  pay  only  one  blood 
deductible  in  a  calendar  year  under  Parts  A  or  B. 

These  changes  would  be  effective  for  blood  or  packed  red  blood 
cells  furnished  on  or  after  January  1,  1988. 

Home  health  benefits  (section  105) 

Under  current  law,  home  health  care  is  a  covered  benefit  under 
both  Medicare  Part  A  and  Part  B.  Eligibility  and  reimbursement 
policies  are  identical  under  both  parts.  There  is  no  coinsurance  or 
deductible  pa3rment  requirement  for  home  health  under  either  Part 
A  or  Part  B,  and  there  is  no  limit  on  the  number  of  home  health 
visits  covered  by  Medicare. 

Payment  for  home  health  care,  however,  is  currently  made  from 
the  Part  A  trust  fund  for  all  home  health  services  except  for  those 
provided  to  individuals  enrolled  under  Part  B,  but  not  entitled  to 
receive  benefits  under  Part  A.  Only  about  1  percent  of  home  health 
is  reimbursed  under  Part  B. 

Under  current  law,  the  Part  B  premium  is  set  at  25  percent  of 
total  Part  B  program  costs.  Beginning  in  1989,  the  Part  B  premium 
will  be  set  at  the  lower  of  (1)  an  amount  sufficient  to  cover  one-half 
of  the  costs  of  the  program,  or  (2)  the  current  premium  amount  in- 
creased by  the  percentage  by  which  cash  benefits  were  increased 
under  the  Social  Security  cost  of  living  adjustment  (COLA). 

Under  the  bill,  beginning  with  fiscal  year  1989,  home  health  care 
would  no  longer  be  a  covered  benefit  under  Medicare  Part  A, 
except  for  individuals  eligible  for  benefits  under  Part  A  who  have 
not  enrolled  under  Part  B.  Those  individuals  would  continue  to  be 
eligible  for  home  health  benefits  under  part  A.  Individuals  enrolled 


42 


under  Part  B  would  only  be  entitled  to  receive  home  health  bene- 
fits under  Part  B. 

There  would  be  no  change  in  coverage  or  reimbursement  policies 
for  home  health  services.  There  also  would  be  no  change  in  the 
Part  B  premium  as  a  result  of  this  provision:  the  1989  premium 
would  be  based  on  the  1988  premium  increased  by  the  Social  Secu- 
rity COLA. 

This  provision  would  be  effective  for  home  health  services  fur- 
nished on  and  after  January  1,  1989. 

Supplemental  premium  (section  106) 

Under  current  law,  individuals  who  have  attained  age  65  and 
who  are  eligible  for  monthly  social  security  or  railroad  retirement 
cash  benefits  are  eligible,  without  additional  application,  for  cover- 
age under  the  Hospital  Insurance  (Part  A)  program  of  Medicare 
without  any  pajonent  for  the  coverage.  Eligibility  for  Part  A  cover- 
age begins  with  the  first  day  of  the  month  in  which  £in  individual 
attains  age  65.  Entitlement  ends  with  the  earlier  of  the  last  day  of 
the  month  of  death  or  the  last  day  of  the  month  before  the  month 
in  which  the  beneficiaiy  no  longer  meets  the  requirements  for  enti- 
tlement to  social  security,  railroad  retirement,  or  survivor  benefits. 

Part  A  coverage  also  is  available,  without  payment  of  the  Part  A 
premium,  to  individuals  under  age  65  who  have  been  entitled  for 
not  less  than  24  months  to  social  security  or  railroad  retirement 
benefits  on  the  basis  of  disability.  This  entitlement  for  Part  A  cov- 
erage applies  to  qualified  railroad  retirement  disability  benefici- 
aries and  the  following  categories  of  social  security  beneficiaries: 
disabled  workers,  disabled  widows  and  widowers  between  the  ages 
of  50  and  65,  certain  women  age  50  or  older  entitled  to  mother's 
benefits,  and  individuals  age  18  and  over  who  receive  social  securi- 
ty benefits  because  they  became  disabled  before  reaching  age  22. 
Entitlement  to  Part  A  begins  with  the  first  day  of  the  25th  month 
of  entitlement  to  social  security  or  railroad  retirement  benefits  on 
the  basis  of  disability.  Such  entitlement  to  Part  A  continues  until 
the  end  of  the  month  following  the  month  in  which  notice  of  the 
termination  of  disability  status  is  mailed  to  the  beneficiaries,  or,  if 
earlier,  with  the  end  of  the  month  before  the  month  in  which  the 
beneficiary  attains  age  65. 

Further,  Part  A  coverage  is  available,  without  payment  of  the 
Part  A  premium,  to  individuals,  even  though  they  have  not 
reached  age  65,  who  have  end-stage  renal  disease  (i.e.,  kidney  im- 
pairment that  appears  irreversible  and  permanent  and  requires 
either  a  regular  course  of  dialysis  or  kidney  transplantation  to 
maintain  life).  End-stage  renal  disease  Medicare  benefits  are  avail- 
able only  after  an  application  for  Medicare  benefits  is  filed. 

Under  the  bill,  an  individual  (other  than  certain  individuals  de- 
scribed below)  who  is  eligible  in  any  year  for  Medicare  Part  A  cov- 
erage by  reason  of  eligibility  for  socied  security,  railroad  retire- 
ment, disability,  or  end-stage  renal  disease  benefits,  and  who  is  not 
required  to  pay  the  Part  A  premium,  would  be  required  to  pay  a 
supplemented  premium  based  on  the  individual's  adjusted  gross 
income  (AGI)  for  that  year.  The  premium  would  be  paid  and  col- 
lected in  the  same^manner  as  an  income  tax. 
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The  amount  of  the  premium  would  be  determined  according  to  a 
table  setting  forth  specified  annual  premiums  for  adjusted  gross 
income  brackets  over  $6,000.  The  table  for  taxable  year  1988  is  set 
forth  in  the  bill.  The  minimum  premium  in  1988  is  $10  and  the 
maximum  is  $580. 

The  annual  premium  determined  under  this  table  would  be  pro- 
rated based  on  the  number  of  months  an  individual  is  a  medicare- 
eligble  individual  during  the  taxable  year.  The  same  rule  is  to 
apply  in  the  case  of  a  short  taxable  year,  except  that  in  such  case, 
the  individual's  gross  income  would  be  annualized  (assuming  that 
the  individual  would  have  received  adjusted  gross  income  at  the 
same  rate  for  a  full  12  months.) 

In  the  case  of  a  joint  return,  the  premium  table  would  be  applied 
separately  to  each  spouse  who  is  a  Medicare-eligible  individual.  For 
this  purpose,  the  AGI  of  each  spouse  would  be  deemed  to  be  one- 
half  of  the  couple's  combined  AGI  under  the  joint  return. 

By  December  15  of  each  year,  beginning  in  1988,  the  Secretary 
would  prescribe  an  adjusted  table  applicable  to  taxable  years  hegin- 
ning  in  the  immediately  succeeding  calendar  year.  The  Secretary 
would  adjust  the  premium  amounts  bv  the  Medicare  inflation 
factor.  The  other  dollar  amounts  would  be  adjusted  by  the  cost-of- 
living  adjustment  applicable  to  such  year  for  purposes  of  the 
income  tax  brackets.  Adi'ustments  of  amounts  in  the  table  would  be 
rounded  to  the  nearest  aollar. 

The  Medicare  inflation  factor  for  any  calendar  year  would  be  the 
percentage  (if  any)  by  which  the  Medicare  value  for  such  year  ex- 
ceeds the  Medicare  value  for  1988.  The  Medicare  value  for  anv 
year  is  essentially  the  sum  of  (1)  50  percent  of  the  value  of  Part  A 
coverage,  and  (2)  75  percent  of  the  value  of  Part  B  coverage. 
Generally,  an  individual  would  be  a  "Medicare-eligible  individ- 


mium,  if  such  individual  is  entitled  to  (or,  on  application,  with  no 
pajrment,  would  be  entitled  to)  Part  A  coverage.  An  individual, 
other  than  a  nonresident  alien,  would  be  treated  as  a  Medicare-eli- 
gible individual  for  the  month  in  which  he  attained  age  65  and  any 
subsequent  month,  unless  such  individual  established  to  the  satis- 
faction of  the  Secretary  that  he  was  not  a  Medicare-eligible  individ- 
ual for  such  month. 

An  individual  would  not  be  a  "Medicare-eligible  individual"  for 
any  month  for  which  he  was  (1)  entitled  to  benefits  solely  because 
he  paid  a  Part  A  premium;  (2)  a  resident  of  a  U.S.  possession  who 
paid  the  extra  Part  B  premium  applicable  only  to  such  residents 
(see  section  209,  below);  or  (3)  a  qualified  nonresident,  as  defined  in 
the  bill.  The  exemption  for  Part  A  enrollees  who  pay  the  Part  A 
premium  is  based  on  the  fact  that  such  enrollees  would  have  al- 
ready paid  for  the  full  cost  of  Part  A  coverage.  The  residents  of 
United  States  possessions  would  be  exempted  because  they  would 
have  paid  an  additional  part  B  premium  for  the  new  would  be  cata- 
strophic benefits.  Qualified  nonresidents  are  viewed  as,  in  effect, 
not  receiving  coverage  under  Part  A  and  thus  should  be  exempt 
from  the  supplemental  premium. 

For  purposes  of  the  rules  regarding  payment  (including  estimat- 
ed payment)  and  collection  of  taxes,  the  supplemental  premium 
would  be  considered  an  income  tax. 
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It  would  not,  however,  be  considered  an  income  tax  for  purposes 
of  determining  either  the  amount  of  any  credits  allowable  against 
income  tax  or  the  alternative  minimum  tax.  Section  15  of  the  In- 
ternal Revenue  Code,  relating  to  changes  in  tax  rates,  would  not 
apply  to  the  supplemental  premiums.  The  supplemental  premium 
would  not  be  treated  as  a  medical  expense  for  purposes  of  section 
213,  which  allows  a  deduction  for  medical  expenses  in  excess  of  7.5 
percent  of  AGI. 

The  supplemental  premium  provision  of  the  bill  would  be  effec- 
tive for  taxable  years  beginning  after  December  31,  1987. 

TITLE  II — PROVISIONS  RELATING  TO  PART  B  OF  THE  MEDICARE  PROGRAM 
AND  TO  THE  MEDICAID  PROGRAM 

The  following  provisions  were  reported  by  the  Committee  as  an 
amendment  in  the  nature  of  a  substitute  for  Title  II,  as  reported  by 
the  Committee  on  Ways  and  Means. 

Limitation  on  Medicare  out-of-pocket  expenses  under  part  B  (section 

m) 

The  Supplementary  Medical  Insurance  Program  (Part  B)  covers 
physician  services,  hospital  outpatient  services,  and  a  variety  of 
other  outpatient  services,  including  clinical  diagnostic  laboratory 
tests,  durable  medical  equipment,  prosthetic  devices.  X-rays,  renal 
dialysis,  and  home  health  services.  Most  of  these  are  reimbursed  on 
the  basis  of  Medicare  determined  "reasonable  charges",  although 
some  services  are  reimbursed  on  the  basis  of  reasonable  costs  or  ac- 
cording to  fee  schedules. 

Before  Medicare  will  start  making  payments,  persons  enrolled  in 
Part  B  must  pay  a  deductible  of  $75  per  year,  as  well  as  an  addi- 
tional blood  deductible  for  the  first  three  pints  of  whole  blood  used 
in  an  outpatient  setting  during  a  year.  In  addition,  for  most  Part  B 
covered  services,  enroUees  must  pay  coinsurance  of  20%  of  the  rea- 
sonable charge.  Enrollees  may  also  be  responsible  for  additional 
out-of-pocket  expenditures,  if  the  physician  or  supplier  of  these 
services  does  not  agree  to  take  assignment  of  the  enroUee's  claim 
and  charges  the  enroUee  more  than  the  Medicare  program  deter- 
mines to  be  reasonable. 

These  expenses  for  cost-sharing  and  excess  charges  have  grown 
rapidly,  as  the  costs  of  health  care  have  increased.  Nearly  nine  per- 
cent of  Part  B  enrollees,  constituting  approximately  2.8  million 
persons,  will  exceed  $1000  in  cost-sharing  for  Medicare-covered 
services.  In  addition,  enrollees  will  be  liable,  on  average,  for  nearly 
30  percent  more  than  the  Medicare  reasonable  charge  on  those 
physician  bills  for  which  the  physician  does  not  take  assignment. 
Medigap  policies  and  the  Medicaid  program  will  assist  many  enroll- 
ees in  meeting  their  Medicare  cost-sharing  obligations.  However, 
approximately  20  percent  of  enrollees  do  not  have  such  protection 
and  those  that  do  receive  little  or  no  assistance  with  the  excess 
charges  on  non-assigned  bills. 

The  bill  would  provide  Part  B  enrollees  with  protection  against 
catastrophic  expenditures  for  cost-sharing  on  Medicare-covered 
services,  by  establishing  a  limit  on  such  expenditures  and  having 
the  program  pay  100%  of  the  reasonable  charge  (or  reasonable 
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cost)  for  any  covered  services  furnished  during  the  calendar  year 
after  the  limit  had  been  met. 

Expenses  that  would  count  towards  the  catastrophic  limit  would 
be  the  $75  annual  Part  B  deductible,  the  Part  B  blood  deductible, 
the  20%  coinsurance,  a  maximum  of  $250  in  cost-sharing  for  outpa- 
tient mental  health  treatments,  and  the  reasonable  expenses  in- 
curred by  an  enrollee  for  an  annual  colorectal  examination  for 
cancer  or  a  triennial  mammogram  for  detection  of  breast  cancer. 
Medicare  would  not  reimburse  enroUees  for  the  expenses  of  these 
two  cancer  screenings,  but  the  expenses  incurred  by  an  enrollee 
would  count  towards  the  limit.  The  Secretary  would  be  responsible 
for  determining  what  costs  were  reasonable,  and  these  would  be 
the  maximum  amounts  that  could  be  counted  towards  the  limit. 

The  catastrophic  limit  would  be  set  at  $1043  in  1989.  In  each  suc- 
ceeding year,  the  limit  would  be  increased  by  the  Social  Security 
COLA.  (The  figure  of  $1043  for  1989  is  equal  to  $1000  plus  the  pro- 
jected increase  in  the  Social  Security  COLA  for  1989.)  The  Secre- 
tary would  be  required  to  publish  the  limit  for  each  year  by  No- 
vember 15  of  the  preceding  year. 

The  Secretary  would  also  be  required  to  adjust  the  pajnnents 
made  to  prepaid  health  care  organizations,  to  take  account  of  the 
catastrophic  protections  and  other  benefits  established  under  this 
bill,  which  such  organizations  would  be  required  to  assume.  The 
Committee  expects  the  Secretary  to  make  similar  adjustments  in 
the  benefits  covered  by,  and  payments  made  to,  organizations  that 
are  providing  services  under  a  prepaid  capitation  arrangement  pur- 
suant to  a  demonstration  project  or  Medicare  waiver,  as  appropri- 
ate to  the  terms  and  conditions  of  the  project  or  waiver. 

The  bill  would  not  provide  an  enrollee  any  direct  financial  pro- 
tection against  the  excess  charges,  above  those  determined  by  Med- 
icare to  be  reasonable,  imposed  by  a  physician  or  supplier  who  did 
not  take  assignment.  Medicare  would  not  pay  such  charges,  nor 
would  the  physician  of  supplier  be  required  to  accept  assignment. 
However,  the  bill  would  provide  enrollees  who  had  met  the  cata- 
strophic limit  with  some  assistance.  Once  an  enrollee  had  met  the 
catastrophic  limit,  if  a  claim  were  submitted  on  a  non-assigned 
basis  for  subsequent  physician  services  during  the  calendar  year, 
the  Medicare  carrier  would  be  required  to  notify  the  physician  that 
the  enrollee  had  already  incurred  sufficient  out-of-pocket  expenses 
to  meet  the  limit.  The  notice  to  the  physician  would  encourage  the 
physician  not  to  seek  collection  from  the  enrollee  for  amounts  in 
excess  of  the  Medicare  reasonable  charge  and  to  accept  assignment 
on  any  subsequent  services  during  the  year. 

This  is  not  expected  to  be  an  onerous  task  for  the  Medicare  carri- 
ers. The  carrier  would  already  be  generating  a  notice  to  the  enroll- 
ee explaining  its  resolution  of  the  claim,  so  this  requirement  essen- 
tially entails  generating  a  duplicate  notice  to  the  physician,  based 
on  information  that  the  carrier  already  has  on  hand. 

The  physician  community  has  indicated  on  numerous  occasions 
that  physicians  customarily  take  the  patient's  financial  circum- 
stances into  account  in  deciding  how  much  to  charge  and  whether 
to  take  assignment.  The  notice  called  for  under  this  provision 
would  give  the  physician  information  about  the  patient  that  he  or 
she  might  not  otherwise  have,  bearing  on  the  physician's  decision. 
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It  is  the  Committee's  expectation  that  the  physician  organizations 
will  support  the  implementation  of  this  provision  and  will  encour- 
age their  members  to  comply. 

Coverage  of  catastrophic  expenses  for  prescription  drugs  and  insulin 
(section  202) 

Outpatient  prescription  drugs  that  can  be  self-administered  by 
the  patient  are  not  currently  covered  by  Medicare,  with  the  excep- 
tion of  immunosuppressive  drugs  needed  by  an  organ  transplant 
recipient.  This  gap  in  Medicare  coverage  imposes  a  substantial 
burden  on  enrollees.  The  elderly  use  30  percent  of  all  prescription 
drugs  in  this  country,  and  use  them  at  roughly  three  times  the  rate 
of  the  non-elderly.'  Many  have  chronic  conditions  that  require  them 
to  take  expensive  meoications  on  a  regular,  sustained  basis  in 
order  to  remain  alive  or  to  maintain  their  level  of  functioning. 
Nearlv  5.5  million  Medicare  enrollees — almost  17% — incur  more 
than  $500  per  year  in  prescription  drug  costs.  Moreover,  those  who 
incur  more  than  $500  in  a  year  will  average  nearly  $1,000  per  year 
in  drug  costs.  Less  than  half  of  the  elderly  have  some  form  of  in- 
surance or  receive  some  form  of  financial  assistance  with  respect  to 
the  costs  of  these  drugs,  and  such  protection  usually  provides  less 
than  full  coverage.  Nationad  organizations  representing  the  elderly 
have  identified  protection  for  these  costs,  along  with  better  access 
to  long-term  care,  as  the  highest  priorities  for  improvements  in  the 
current  Federal  health  care  financing  programs. 

The  Committee  bill  would  provide  catastrophic  coverage  for  self- 
administered  outpatient  prescription  drugs  as  a  Medicare  Part  B 
benefit.  The  drugs  that  would  be  covered  would  include  all  those 
that  require  a  prescription  in  order  to  be  dispensed  and  are  ap- 
proved by  the  Food  and  Drug  Administration  as  safe  and  effective. 
The  bill  would  sdso  include  coverage  for  insulin  and  approved  biolo- 
gicals.  (An  existing  provision  of  the  Medicare  statute  would  pre- 
clude payment  for  drugs  for  which  the  FDA  has  issued  a  notice  of 
opportunity  of  hearing  to  withdraw  the  drug  because  it  is  less  than 
effective.  See  section  1862(c)  of  the  Social  Security  Act.)  The  bill 
would  not  change  any  current  provisions  under  which  Medicare  al- 
ready covers  drugs,  including  payment  for  patients  of  skilled  nurs- 
ing homes,  drugs  provided  incident-to"  a  physician  service,  and 
immunosuppressive  drugs. 

Medicare  payments  would  be  subject  to  a  deductible  of  $500  per 
year  in  1989.  In  subsequent  years,  the  deductible  would  be  in- 
creased each  year  by  the  same  percentage  as  the  increase  in  the 
medical  services  component  of  the  Consumer  Price  Index.  This  de- 
ductible would  be  separate  and  independent  of  the  $75  Part  B 
annual  deductible  and  expenses  incurred  by  the  enrollee  for  drugs 
would  not  count  toward  the  catastrophic  limit  of  $1043  established 
in  section  201  of  the  bill. 

The  enrollee  would  not  have  to  show  that  he  or  she  had  paid 
these  expenses  out-of-pocket.  If,  for  example,  the  enrollee  had  other 
insurance  or  was  eligible  for  Medicaid,  the  expenses  might  be  paid 
in  whole  or  in  part  by  those  payers,  but  would  still  be  counted 
toward  the  Medicare  deductible.  Once  the  deductible  was  met, 
there  would  be  no  further  cost-sharing  by  the  enrollee.  Medicare 
would  pay  100%  of  the  allowed  charge. 
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The  Medicare  allowed  charge  would  be  the  lower  of:  (1)  the 
actual  charge  of  the  dispensing  pharmacist  or  agency,  of  (2)  an 
amount  established  under  a  schedule  of  upper  limits  established  by 
the  Secretary.  The  limits  would  be  established  twice  a  year,  for 
each  drug  product,  and  would  consist  of  two  components — one  to 
cover  the  costs  to  the  pharmacist  of  the  drug  being  dispensed  and 
the  other  to  cover  the  overhead  and  administrative  costs  of  the 
pharmacist,  particularly  the  administrative  responsibilities  as- 
sumed by  "participating  pharmacists",  as  discussed  below.  Medi- 
care would  not  pay  a  '  dispensing  fee"  in  addition  to  the  allowed 
charge. 

In  calculating  tiie  limit,  the  Secretary  would  use  the  average 
wholesale  price  of  the  drug  in  question.  Such  average  wholesale 
prices  are  readily  avsdlable,  on  a  national  basis,  from  several  serv- 
ices which  compile  and  publish  them  on  a  monthly  or  quarterly 
basis.  In  the  case  of  a  brand  name  drug — sometimes  referred  to  as 
the  innovative  drug  or  the  drug  which  received  the  initial  new 
drug  application — the  limit  would  be  the  average  wholesale  price  of 
that  drug  product  as  of  a  date  three  months  prior  to  the  promulga- 
tion of  the  limit,  plus  an  administrative  allowance  of  $4.50.  'Hie 
Secretary  would  be  instructed  to  calculate  prices  on  the  basis  of 
units  typically  dispensed  (per  capsule,  per  tablet,  or  other  dispens- 
ing unit)  using  reasonable  quantities  or  package  sizes  custon:^rily 
offered  for  sale  by  manufacturers  and  wholesalers. 

These  limits  would  normally  be  calculated  on  a  nation-wide 
basis,  but  the  Secretary  would  have  authority  to  do  so  on  a  region- 
al basis  if  he  found  significant  variation  by  region  in  the  average 
wholesale  price  or  in  the  availability  of  drugs. 

Limits  would  be  set  in  a  different  manner  for  generic  drugs.  In 
those  instances  in  which  the  FDA  has  approved  one  or  more  gener- 
ic drugs  as  therapeutically  equivalent  to  the  brand  name  drug 
which  received  the  initial  new  drug  application,  and  listed  the  drug 
in  its  'Orange  Book"  (formally  entitleSi  "Approved  Drug  Products 
with  Therapeutic  Equivalence  Evaluations  ),  the  Secretary  would 
establish  the  limit  based  on  the  average  wholesale  price  for  the  ini- 
tial brand  name  of  that  drug.  The  Secretary  would  calculate  50% 
of  the  average  wholesale  price  for  the  brand  name,  as  of  January  1, 
1987,  and  would  increase  that  amount  for  each  six-month  payment 
period  by  the  percentage  increase  in  the  Consumer  Price  Index. 
The  administrative  allowance  of  $4.50  would  be  added  to  arrive  at 
the  upper  pajmient  limit. 

The  limit  thus  established  for  generic  drugs  would  be  the  Medi- 
care allowed  charge,  whenever  an  FDA  approved  generic  was  avail- 
able, unless  the  prescribing  physician  or  practitioner  had  specifical- 
ly required  that  the  brand  name  drug  be  dispensed.  In  order  for 
Medicare  to  pay  the  higher  amount  for  the  brand  name  drug,  the 
physician  would  have  to  indicate  in  his  or  her  own  handwriting 
that  the  brand  name  drug  was  medically  necessary.  The  Secretary 
would  be  required  to  establish  a  particular  phrase  that  would  be 
used  nationally,  such  as  "Brand  Medically  Necessary."  However,  if 
a  State  currently  had  the  same  requirement  for  a  physician's  state- 
ment under  its  Medicaid  program  or  under  a  generic  substitution 
statute,  but  used  a  different  phrase  to  achieve  the  same  result,  the 
Secretary  could  permit  that  phrase  to  be  used  in  that  state  for  pur- 
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poses  of  Medicare.  However,  it  would  have  to  be  a  written  phrase, 
of  three  or  more  words,  that  reflected  the  physician's  medical 
judgement  that  the  patient's  care  required  the  brand  name  drug. 
Initials,  abbreviations,  preprinted  signatures,  or  checking  of  pre- 
printed forms  would  not  satisfy  the  requirement.  This  restriction 
on  the  maximum  Medicare  allowable  charge  would  be  followed 
whenever  the  FDA  had  approved  a  generic  drug,  even  if  the  State 
had  not  recognized  that  generic  drug  under  its  generic  substitution 
policies. 

The  Secretary  would  be  required  to  review  this  payment  methdo- 
logy  and  the  limits  described,  and  to  report  to  the  Congress  by 
April  1,  1989,  with  any  recommendations  for  changes  or  improve- 
ments. In  order  to  prevent  abusive  practices  in  the  prescribing  or 
dispensing  of  drugs,  the  Secretary  would  also  be  authorized  to  es- 
tablish guidelines  or  limitations  on  the  frequency  with  which  pre- 
scriptions are  filled  or  on  the  maximum  quantities  that  may  be  dis- 
pensed, particularly  with  respect  to  quantities  dispensed  at  the  end 
of  a  calendar  year. 

In  order  to  facilitate  the  implementation  of  this  new  benefits, 
and  keep  program  complications  and  administrative  costs  to  a  min- 
imum, the  bill  would  establish  an  arrangement  under  which  phar- 
macists would  assume  significant  responsibilities  for  assisting  Med- 
icare enrollees  and  Medicare  carriers.  Pharmacists  could  voluntari- 
ly sign  an  agreement  to  become  a  "participating  pharmacy."  Under 
the  terms  of  the  agreement,  a  participating  pharmacy  would  accept 
assignment  on  all  bills  for  dnigs  for  Medicare  enrollees  who  have 
met  the  $500  deductible.  A  participating  pharmacy  would  also 
agree  not  to  refuse  to  serve  any  Medicare  enrollee  and  not  to 
charge  Medicare  enrollees  more  than  the  charge  to  the  general 
public.  For  this  purpose,  the  general  public  would  not  include  Med- 
icaid patients,  or  subscribers  of  an  HMO  or  of  a  insurance  plan 
that  has  established  discounts  or  special  payment  rules. 

Additional  elements  of  the  participation  agreement  would  in- 
clude keeping  patient  records  for  all  drugs  dispensed  to  an  enroll- 
ee, assisting  the  enrollee  in  determining,  based  on  the  pharmacist's 
records  and  any  other  records  or  information  presented  by  the  en- 
rollee, whether  he  or  she  has  met  the  $500  deductible,  and  filing 
with  the  Medicare  carrier,  on  the  enroUee's  behalf,  whatever  docu- 
mentation is  required  to  establish  that  the  deductible  was  met.  In 
this  regard,  it  is  the  (Committee's  intent  that  the  Secretary  estab- 
lish a  simple  format  and  require  only  that  information  which  is  es- 
sential to  making  proper  determinations  and  payments  under  the 
program. 

A  participating  pharmacy  would  also  agree  to  offer  counsel  to 
Medicare  patients  on  the  appropriate  usage  of  drugs  being  dis- 
pensed, including  possible  interactions  among  drugs,  and  to  advise 
enrollees  on  the  availability  of  generics.  In  addition,  a  participating 
phsuTnacy  would  agree  to  share  its  records  for  an  enrollee,  at  the 
enroUee's  request,  with  another  participating  pharmacy  that  might 
be  assisting  the  enrollee. 

To  facilitate  this  arrangement,  the  Secretary  would  be  required 
to  provide  participating  pharmacies  with  a  distinctive  emblem  that 
they  can  display  to  the  public  and  to  make  electronic  billing  avail- 
able to  participating  pharmacies.  The  Secretary  would  also  nave  to 
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notify  the  enrollee,  and  the  participating  pharmacy  that  submitted 
documentation  on  his  or  her  behalf,  whether  the  deductible  had 
been  met.  In  addition,  the  Secretary  would  be  required  to  provide 
participating  pharmacies  with  information  on  the  payment  limits 
prior  to  the  start  of  each  six-month  payment  pericxi  and  to  audit 
the  charges  of  participating  pharmacists  to  make  sure  that  they 
did  not  exceed  charges  to  the  general  public. 

Medicare  enrollees  would  not  be  required  to  choose  a  participat- 
ing pharmacy  or  to  obtain  prescription  drugs  exclusively  from  one 
pharmacy.  An  enrollee  could  submit  claims  on  his  or  her  own 
behalf  and  could  obtain  prescription  drugs  from  any  phsirmacist, 
participating  or  not.  However,  in  order  not  to  undermine  the  par- 
ticipating pharmacy  program,  non-participating  pharmacies  would 
not  be  allowed  to  submit  claims  on  assignment.  The  Committee  ex- 
pects the  Secretary  to  establish  a  system  that  would  allow  pharma- 
cies to  query,  electronically,  whether  an  enrollee  has  met  the  de- 
ductible. 

This  new  benefit  would  he  financed  entirely  with  monthly  premi- 
ums paid  by  all  enrollees  in  Part  B  of  Medicare.  During  September 
of  each  year,  the  Secretary  would  be  required  to  determine  the  esti- 
mated aggregate  costs,  for  both  covered  drugs  and  administration 
of  the  benefits,  and  the  monthly  premiums  necessary  to  meet  those 
costs,  this  monthly  premium  would  be  added  to  the  monthly  premi- 
um for  Part  B  otherwise  determined  under  the  statute.  Although 
this  new  provision  would  not  be  effective  until  January  1,  1989,  the 
Health  Care  Financing  Administration,  and  the  Medicare  carriers, 
would  incur  administrative  costs  in  1988  in  preparing  for  imple- 
mentation the  following  year.  These  administrative  costs  would 
also  be  financed  bv  monthly  premiums. 

The  committee  bill  would  set  an  upper  limit  on  the  monthly  pre- 
miums that  could  be  set  by  the  Secretary  for  each  of  the  first  three 
years.  The  Committee  is  concerned  about  differences  in  the  cost  es- 
timates prepared  by  the  Congressional  Budget  Office  and  by  the 
Department  of  Health  and  Human  Services.  The  limits  on  monthly 
premiums  set  forth  in  the  bill  are  based  on  the  most  recent  cost 
estimates  available  to  the  committee  at  the  time  it  reported  the 
bill.  It  is  the  committee's  intent,  however,  that  the  provision  be 
fully  financed  by  premiums.  The  bill,  therefore,  includes  special 
provisions  to  make  sure  that  this  occurs,  while  also  protecting  en- 
rollees from  large  increases  in  their  monthly  premiums  due  to  in- 
creases in  the  cost  of  the  benefit  beyond  those  currently  projected. 

As  indicated  above,  the  Secretary  would  be  required  to  estimate 
the  total  costs  of  the  benefit  and  calculate  the  monthly  premium 
necessary  to  meet  those  costs.  Beginning  with  the  calculation  of  the 
monthly  premiums  for  1991,  the  Secretary  would  have  to  include  in 
the  estimated  costs  of  the  benefit  any  surplus  or  shortfall  in  the 
premium  revenues  for  the  preceding  years,  and  calculate  a  month- 
ly premium  sufficient  to  accoimt  for  such  surplus  or  shortfall. 

The  premium,  however,  would  not  be  allowed  to  increase  in  any 
year  by  more  than  20  percent  over  the  amount  of  the  premium  in 
the  prior  year,  beginning  again  with  respect  to  premiums  for  1991. 
If  the  Secretary's  estimate  of  the  premium  needed  to  finance  the 
benefit  indicated  an  increase  of  more  than  20  percent  over  the 
prior  year,  the  Secretary  would  be  required  to  increase  the  deducti- 
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ble  by  an  amount  sufficient  to  reduce  the  total  costs  of  the  program 
to  a  level  that  would  be  fully  financed  by  a  20  percent  increase  in 
the  premium.  This  calculation  would  be  done  each  year,  beginning 
in  1991.  If  the  deductible  were  increased  under  this  provision  in 
one  year,  it  would  not  necessarily  remain  at  the  higher  level  in 
subsequent  years,  the  Secretary  would  initiate  the  estimate  of  the 
total  costs  of  the  program  in  subsequent  years,  using  the  deductible 
that  would  otherwise  be  in  effect  in  the  absence  of  the  increase 
needed  in  the  prior  year.  If  the  estimate  again  indicated  that  a  pre- 
mium increase  of  20  percent  was  not  adequate  to  meet  the  costs  of 
the  benefit,  the  deductible  would  then  again  be  increased  as  neces- 
sary to  contain  costs  within  the  available  financing. 

For  poor  Medicare  i>eneficiaries — those  with  incomes  of  less  than 
$458  per  month — a  $500  annual  deductible  on  prescription  drug 
coverage  represents  a  major  financial  burden.  Under  current  law, 
most  States  pay  Medicare  Part  B  premiums  and  other  cost-sharing 
for  their  elderly  and  disabled  Medicaid  beneficiaries.  Due  to  restric- 
tive income  and  resource  standards  used  by  State  Medicaid  pro- 
grams, however,  there  are  significant  numbers  of  elderly  and  dis- 
abled with  incomes  below  the  poverty  line  who  are  not  eligible  for 
Medicaid  and  have  to  pay  all  of  the  Medicare  cost-sharing  require- 
ments out-of-pocket. 

The  Committee  notes  that  enactment  of  the  Medicare  drug  bene- 
fit in  this  bill  would  result  in  significant  savings  to  State  Medicaid 
programs,  almost  all  of  which  now  offer  prescription  drug  benefits 
to  low-income  elderly  and  disabled  beneficiaries.  If  an  individual 
who  is  eligible  for  both  Medicare  and  Medicaid  satisfies  the  $500 
deductible,  the  Medicare  program  would  cover  all  drug  costs  that 
the  State  now  covers  through  its  Medicaid  program.  In  the  view  of 
the  Committee,  it  is  appropriate  to  require  the  States,  in  effect,  to 
reinvest  these  savings  in  supplementing  Medicare  drug  coverage 
for  all  their  low-income  elderly  and  disabled,  not  just  those  who  are 
currently  eligible  for  Medicaid. 

The  Committee  bill  would  require  States,  through  their  Medicaid 
programs,  to  cover  both  the  Medicare  Part  B  premium  (including 
any  increment  attributable  to  the  prescription  drug  benefit),  as 
well  as  the  $500  prescription  drug  deductible,  for  all  elderly  and 
disabled  Medicare  beneficiaries  with  incomes  below  100  percent  of 
the  Federal  poverty  guidelines  and  countable  resources  of  up  to 
twice  the  level  permitted  by  the  Supplemental  Security  Income 
(SSI)  program  ($3600  in  1987).  The  purpose  of  this  provision,  which 
parallels  the  general  Medicaid  "buy-in '  requirement  found  at  sec- 
tion 208  of  the  CJommittee  bill,  is  to  assure  effective  protection 
against  catastrophic  drug  costs  for  poor  Medicare  beneficiaries. 

With  respect  to  coverage  of  the  deductible,  the  bill  would  give 
the  States  two  options.  A  State  could  either  offer  the  Medicare  ben- 
eficiary the  same  prescription  drug  benefit  that  it  offers  to  its  cate- 
gorically needy  Medicaid  eligibles  until  the  deductible  is  satisfied 
and  Medicare  coverage  begins.  Or,  it  could  simply  reimburse  the 
beneficiary  directly  for  the  charges  incurred  for  prescription  drugs 
up  to  $500.  Whatever  method  the  State  selects  must  apply  to  all 
qualified  Medicare  beneficiaries.  If  the  State  elected  to  offer  its 
Medicaid  prescription  drug  benefit,  the  calculation  of  whether  the 
Medicare  deductible  had  been  satisfied  would  have  to  be  based  on 
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the  actual  charges  for  the  drugs  used,  not  on  the  amounts  that  the 
State  actually  reimbursed  for  the  drugs  through  its  Medicaid  pro- 
grsim. 

State  expenditures  for  Medicare  prescription  drug  premiums  and 
deductibles  would  be  subject  to  Federal  Medicaid  matching  pay- 
ments at  the  State's  regular  matching  rate  for  services.  This  buy-in 
requirement  would,  on  July  1,  1988,  take  effect  whether  or  not  im- 
plementing regulations  have  been  issued.  Thus,  States  would  l^gin 
paying  the  monthly  Part  B  premium  increments  beginning  July 
1988,  and  would  begin  assisting  qualified  beneficiaries  to  meet  the 
deductible  with  respect  to  drugs  dispensed  on  or  after  January  1, 
1989. 

The  provision  would  be  effective,  with  regard  to  Medicare  pay- 
ments for  prescription  drugs,  on  January  1,  1989. 

In-home  care  for  certain  chronically  dependent  individuals  (section 
203) 

Among  the  Nation's  elderly  population,  3,6  million  people  (13 
percent)  live  in  the  community  and  are  disabled  in  some  essential 
activities  of  daily  living,  such  as  eating,  toileting,  and  moving  from 
place  to  place.  Over  two-thirds  of  these  individuals  require  consid- 
erable help  to  remain  at  home  £uid  in  the  community.  According  to 
the  Congressional  Budget  Office,  approximately  500,000  of  them 
are  so  chronically  impaired  that  they  are  unable  to  perform  at 
least  three  activities  of  daily  living  without  assistance.  The  nature 
of  their  impairments  meains  that  they  need  help  everyday  and  they 
cannot  be  left  alone. 

Today,  80  percent  of  the  most  chronically  dependent  elderly  live 
in  a  community  setting.  They  neither  reside  nor  receive  care  in  a 
nursing  home.  Seventy-five  percent  of  these  individuals  are  able  to 
stay  at  home  and  in  the  community  because  they  have  a  primary 
caregiver — usually  a  spouse  or  child — who  provides  virtually  all  of 
their  care.  Without  th&  assistance,  these  severely  impaired  individ- 
uals would  have  to  be  placed  in  a  nursing  home — at  a  greater 
cost — where  they  could  receive  the  constant  care  and  supervision 
they  require. 

In  order  to  maintain  this  level  of  assistance  and,  in  turn,  to  allow 
those  who  are  chronically  dependent  to  remain  at  home,  the  CJom- 
mittee  bill  would  supplement  the  current  Medicare  home  health 
benefit  with  certain  limited  and  less  skilled  services  for  this  popu- 
lation. Such  medically-related  services  would  be  provided  through 
Medicare  certified  home  health  agencies  and  would  be  offered  in 
addition  to,  and  not  as  an  alternative  to,  current  home  health  ben- 
efits under  Medicare.  Moreover,  the  Committee  would  establish 
separate  conditions  for  eligibility  for  these  services  and  not  man- 
date that  individual  meet  the  requirements  now  in  place  for  Medi- 
care home  health  benefits. 

The  Committee  intends  the  in-home  benefit  to  provide  limited  as- 
sistance to  those  with  chronic  impairments  who  cannot  live  alone 
in  the  communitv.  To  qusdify  for  such  in-home  care,  a  Medicare 
beneficiary  would  have  to  be  unable  to  carry  out  two  or  more  of 
the  activities  of  daily  living  specified  in  the  legislation  (eating, 
bathing,  dressing,  toileting,  and  transferring  in  and  out  of  a  bed  or 
in  and  out  of  a  chair)  without  the  assistance  of  a  primary  caregiver 
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who  is  living  with  the  beneficiary.  Individuals  requiring  such  as- 
sistance would  include  those  with  cognitive  impairments,  such  as 
those  affecting  people  with  Alzheimer  s  disease. 

To  be  eligible  for  this  new  benefit,  Medicare  enrollees  would 
have  to  be  receiving  assistance  with  respect  to  these  designated  ac- 
tivities, adthough  help  (either  skilled  or  non-skilled)  may  also  be 
provided  (by  the  caregiver  or  other  individuals  under  private  insur- 
ance or  publicly-financed  programs)  to  meet  different,  additional 
health  care  needs.  Moreover,  assistance  with  these  designated  ac- 
tivities would  have  to  be  given  on  a  daily  basis  for  at  least  a  three 
month  period  prior  to  the  time  coverage  could  begin.  In  addition, 
assistance  would  heave  to  be  provided  by  a  caregiver  who  (1)  is  actu- 
ally living  with  the  beneficiary  in  a  place  of  residence  which  both 
individuaLbs  use  as  a  home;  and  (2)  does  not  receive  monetary  com- 
pensation for  the  services  he  or  she  furnishes.  This  requirement  is 
mtended  to  exclude  coverage  for  individuals  whose  care  is  provided 
by  a  paid  employee  of  the  beneficiary  or  his  or  her  family.  A  physi- 
cian's certification  that  these  conditions  were  met  would  be  re- 
quired before  eligibility  for  in-home  care  could  be  established. 

Once  eligibility  is  established,  a  beneficiary  could  receive  up  to 
120  hours  of  in-home  services  during  the  remainder  of  the  calendar 
year  following  physician  certification.  Services  to  be  offered  include 
homemaker  or  home  health  aide,  personal  services,  and  nursing 
care  provided  by  a  licensed  practical  nurse.  These  services  could  be 
furnished  only  in  the  beneficiary's  home  and  must  be  delivered 
under  the  supervision  of  a  registered  professional  nurse  by  (or 
through  contract  agreements  or  other  appropriate  arrangements 
with)  a  Medicare  certified  home  health  agency.  The  Committee  bill 
would  place  no  restrictions  on  the  number  of  hours  that  may  be 
consumed  for  each  type  of  service  that  would  be  offered  as  part  of 
the  in-home  care  benefit.  Thus,  beneficiaries  would  be  able  to  re- 
ceive any  or  all  of  the  three  types  of  in-home  care  services  specified 
in  the  legislation,  so  long  as  the  total  number  of  hours  of  services 
paid  by  Medicare  does  not  exceed  120  in  a  calendar  year. 

In  determining  whether  the  120  hour  per  year  limitation  has 
been  met,  in-home  care  that  is  provided  for  less  than  3  hours  on 
any  individual  day  would  be  counted  as  3  hours  of  such  services. 
Pa)rment  for  such  services,  however,  would  be  made  only  on  the 
basis  of  the  actual  amount  of  time  spent  in  the  provision  of  care. 
Medicare  would  pay  80  percent  of  the  reasonable  cost  for  the  serv- 
ices provided  and  beneficiaries  would  pay  20  percent  coinsurance, 
in  the  same  manner  as  other  Part  B  services.  Thus,  a  beneficiary 
who  receives  2  hours  of  homemaker  services  during  a  day  would  be 
considered  to  have  received  3  hours  of  such  care  that  would  be  ap- 
plied against  the  total  limitation  of  120  hours,  but  the  home  health 
agency  that  provided  the  services  would  be  paid  only  for  the  2 
hours  of  care  that  was  actually  given.  Medicare  would  cover  80  per- 
cent of  the  reasonable  cost  for  the  2  hours  of  services;  the  benefici- 
ary would  make  a  20  percent  coinsurance  contribution.  The  Com- 
mittee believes  these  procedures  will  help  maximize  its  cost-effec- 
tiveness. 

The  costs  of  the  in-home  care  benefit  would  be  financed  entirely 
through  an  increase  in  the  premium  that  is  paid  by  all  individuals 
enrolled  in  Part  B  of  the  Medicare  program.  The  additional 
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amount  of  the  premium  to  pay  for  in-home  care  could  not,  howev- 
er, exceed  40  cents  in  1989,  the  first  vear  of  the  program,  and  70 
cents  in  1990.  In  subsequent  years,  the  additional  amount  of  the 
premium  could  not  exceed  20  percent  of  the  additional  premium 
for  the  previous  year.  If  revenues  greater  than  those  resulting  from 
a  20  percent  increase  in  premiums  are  needed  in  these  years  to  fi- 
nance the  benefit  completely,  the  Secretary  would  be  required  to 
reduce  the  maximum  number  of  hours  (120)  to  which  a  chronically 
dependent  beneficiary  would  be  entitled  to  in-home  care.  Further 
increases  beyond  the  20  percent  of  the  additional  premium  for  the 
previous  year  would  be  prohibited. 

In  order  to  evaluate  this  in-home  care  benefit,  the  Committee  bill 
would  require  that  the  Secretary  study  and  report  on  the  extent  of 
use,  the  cost,  and  the  effectiveness  of  such  care  provided  to  chron- 
ically dependent  individuals.  The  report  would  be  made  to  the  Con- 
gress no  later  than  January  1,  1991.  The  Committee  notes  that, 
among  other  issues,  the  report  should  address  the  level  of  assist- 
ance required  by  the  individuals  who  elect  to  use  this  benefit,  as 
well  as  provide  documentation  of  the  types  of  services  that  are  re- 
ceived. In  addition,  the  report  should  include  an  analysis  of  the 
extent  to  which  beneficiaries  who  receive  in-home  care  are  able  to 
avoid  or  postpone  permanent  residence  in  a  nursing  home  or  other 
institutional  setting. 

The  Committee  bill  would  also  require  that  the  Secretary  under- 
take a  second,  additional  study  relating  to  in-home  care  for  the  el- 
derly who  are  chronically  dependent.  This  report,  to  be  made  to  the 
Congress  not  later  than  18  months  after  the  date  of  the  legisla- 
tion s  enactment,  is  to  contain  information  and  recommendations 
regarding  the  provision  of  out-of-home  services  to  chronically  de- 
pendent individuals  as  an  alternative  to  the  in-home  care  to  which 
these  individuals  are  otherv.ise  entitled.  Such  services  include 
adult  day  care  services  (and  other  community-based  arrangements) 
or  nursing  facility  services.  The  purpose  of  this  study  is  to  learn 
more  about  the  availability,  accessibility,  and  appropriateness  of 
providing  these  types  of  services  as  part  of  the  in-home  benefit 
package  designed  for  chronically  dependent  individuals  under  this 
legislation.  Thus,  the  Committee  would  expect  this  study  to  include 
information  obtained  from  interviews  with  those  Medicare  benefici- 
aries who  are  receiving  services  under  the  in-home  care  benefit 
that  this  legislation  would  create.  These  interviews  should  estab- 
lish the  extent  to  which  the  limitation  of  services  to  the  in-home 
setting  has  restricted  the  utilization  and  effectiveness  of  this  bene- 
fit. 

The  new  in-home  care  benefit  would  become  effective  on  January 
1,  1989. 

Extending  home  health  services  (section  20i) 

Under  current  law,  one  of  the  requirements  that  must  be  satis- 
fied in  order  for  Medicare  to  cover  home  health  care  is  that  the 
care  be  required  on  an  ^^intermittent"  basis.  This  means,  as  a  gen- 
eral rule,  that  persons  who  need  care  on  a  daily  basis  are  not  eligi- 
ble for  these  services.  The  current  guidelines  for  coverage,  howev- 
er, do  permit  daily  skilled  nursing  visits  for  up  to  two  or  three 
weeks,  if  determined  by  the  Medicare  fiscal  intermediary  to  be 
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medically  necessary  and  reasonable.  For  this  purpose,  daily  is  de- 
fined as  five  days  per  week. 

Concerns  and  criticisms  have  been  raised  about  the  implementa- 
tion of  this  rule.  The  rule  has  not  been  uniformly  and  consistently 
applied.  Moreover,  it  results  in  inadequate  assistance  for  Medicare 
patients,  particularly  those  who  are  discharged  from  hospitals  in 
such  a  condition  that  they  are  unable  to  care  for  themselves  or  are 
in  need  of  rehabilitative  care. 

The  bill  would  expand  and  clarify  the  rule  on  intermittent  care. 
Nursing  care  and  home  health  aid  services  would  be  considered 
"intermittent",  and  reimbursable  under  Medicare,  if  they  were  fur- 
nished less  than  7  days  per  week.  In  addition,  these  services  could 
be  provided  7  days  per  week  for  up  to  35  days.  They  could  be  pro- 
vided 7  days  a  week  beyond  35  days  if  a  physician  certified  that 
exceptional  circumstances  so  required. 

This  provision  would  be  effective  on  January  1,  1989. 

Increase  in  maximum  payment  allowed  for  outpatient  mental 
health  services  (section  205) 

Under  current  law,  the  maximum  amount  that  Medicare  will  re- 
imburse for  outpatient  mental  health  treatments  is  $250  per  year. 
Medicare  will  recognize  only  62.5  percent  of  the  reasonable  charges 
for  such  services,  and  will  pay  only  80%  of  the  recognized  amount, 
with  a  total  limit  of  $250  per  year.  As  a  consequence,  the  effective 
rate  of  coinsurance  for  an  enroUee  is  50%  for  the  first  $500  per 
year  of  treatments. 

These  limitations  have  not  changed  since  the  inception  of  the 
program  in  1965  and  are  clearly  inadequate  to  meet  the  needs  of 
Medicare  enrollees.  These  limitations  encourage  institutionaliza- 
tion of  patients  who  need  care  but  cannot  afford  to  pay  out-of- 
pocket  for  it  and  encourage  undesirable  billing  and  coding  practices 
in  order  to  maximize  the  availability  of  care. 

The  bill  would  increase  the  maximum  amount  of  Medicare  pay- 
ments for  such  services  to  $1,000  in  1989.  In  order  to  avoid  the  ero- 
sion of  the  benefit  over  time,  this  limit  would  be  increased  in  sub- 
sequent years  by  the  Medicare  Economic  Index.  (The  MEI  is  the  in- 
crease factor  computed  each  year  as  the  maximum  increase  in 
Medicare  prevailing  charges  for  physician  services.)  The  current  re- 
quirement of  50%  cost-sharing  would  remain  in  effect,  and  only 
$250  in  out-of-pocket  expenses  would  be  counted  towards  the  cata- 
sti  ophic  limit  established  under  section  201  of  the  bill. 

In  addition,  the  bill  would  clarify  that  medical  management  phy- 
sician visits  are  not  considered  to  be  treatments  for  purposes  of 
this  limitation.  Medical  management  visits  are  visits  of  shorter  du- 
ration than  therapy  or  treatment  sessions,  and  their  main  purpose 
is  to  permit  the  attending  physician  or  psychiatrist  to  assess  the 
patient's  status,  assess  the  treatment  plan  and  the  patient's 
progress,  and  perform  necessary  laboratory  tests.  Such  visits  are  es- 
sential to  the  proper  care  of  patients,  but  are  discouraged  under 
the  current  interpretation  being  followed  by  Medicare  carriers, 
since  any  charges  for  such  visits  will  decrease  the  availability  of 
treatment.  The  Secretary  has  authority,  under  current  law,  to  de- 
velop guidelines  for  the  appropriate  use  and  frequency  of  such 
visits,  should  he  be  concerned  about  potential  abuses.  Should  the 
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Secretary  seek  to  do  so,  the  Committee  would  expect  him  to  consult 
first  with  the  phjrsician  and  patient  community  on  the  need  for 
and  appropriateness  of  such  guidelines. 

The  bill  would  not  make  any  further  changes,  and  the  Commit- 
tee intends  none,  with  respect  to  other  elements  of  current  law  re- 
garding who  can  furnish  such  care  or  how  the  limit  is  applied. 

Coverage  of  influenza  vaccine  and  its  administration  (section  206) 

Elderly  Americans  are  far  more  susceptible  than  others  to  costly 
complications  that  may  arise  from  influenza.  As  reported  by  the 
Office  of  Technology  Assessment  (OTA)  to  the  Health  Subcommit- 
tee at  its  1982  hearings  on  the  cost-effectiveness  of  the  flu  vaccine 
(Serial  No.  97-128),  "during  the  period  1971-1978,  127,000  deaths 
and  an  estimated  16  percent  increase  in  excess  hospitalizations  re- 
sulted from  influenza,  80  to  90  percent  of  which  occurred  among 
those  over  age  65.  More  recent  data  from  the  Centers  for  Disease 
Control  indicate  that  serious  illnesses  and  deaths  associated  with 
influenza  still  remain  a  major  health  problem  for  the  elderly. 

OTA  data  also  demonstrate  that  the  cost  to  Medicare  of  such  se- 
rious illnesses  and  hospitalizations  could  be  avoided  with  adequate 
preventive  measures,  including  widespread  use  of  influenza  vac- 
cine. Again,  during  the  years  1971-1978,  these  data  show  that  flu 
shots  not  only  increased  the  days  of  healthy  life  for  persons  age  65 
and  older,  but  also  decreased  the  national  level  of  their  medical 
costs  by  $6.6  million.  Such  improvements  and  savings  are  particu- 
larly noteworthy,  given  the  fact  that  they  occurred  with  only  a  22 
percent  flu  vaccination  rate  among  the  elderly.  Wider  use  of  the 
vaccine  by  older  Americans  would  imdoubtedly  result  in  even 
greater  savings.  In  fact,  the  (IJongressional  Budget  Office  (CBO)  esti- 
mates that  increasing  the  percentage  of  elderly  who  take  influenza 
vaccine  from  22  percent  to  27  percent  would  yield  Medicare  savings 
of  $15  million  in  1988  alone. 

For  the  last  several  years,  the  Department  of  Health  and  Human 
Services  has  acknowledged  the  cost-effectiveness  of  the  flu  vaccine 
through  its  recommendations  to  the  general  public  that  those  at 
risk — including  people  65  and  older — be  vaccinated  against  the  dis- 
ease each  year.  Yet,  despite  these  recommendations,  most  of  Amer- 
ica's older  population  goes  through  the  annual  flu  season  without 
any  vaccine  protection. 

Among  the  reasons  cited  at  the  Subcommittee's  hearing  for  the 
elderly's  low  vaccination  rate  is  the  lack  of  coverage  for  flu  shots 
under  the  Medicare  program.  In  general.  Medicare  does  not  pay  for 
preventive  care  services  such  as  influenza  vaccines.  Thus,  under 
current  law.  Medicare  is  authorized  to  pay  for  the  treatment  of  in- 
fluenza, but  not  for  the  vaccination  that  helps  prevent  this  disease. 
Without  such  payment,  seniors  continue  to  be  unwilling  to  take 
this  simple  preventive  measure  that  could  protect  them  against  a 
catastrophic  illness  or  even  death. 

The  (Committee  bill  would,  therefore,  amend  the  Medicare  stat- 
ute to  provide  coverage  for  the  administration  of  vaccine  against 
influenza.  Under  this  provision  of  the  bill,  Medicare  would  pay  100 
percent  of  the  reasonable  charge  of  the  vaccination,  without  regard 
to  the  standard  Medicare  Part  B  deductible  and  coinsurance  re- 
quirements. Beneficiaries  would,  therefore,  have  no  out-of-pocket 
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expenditures  if  the  physician  takes  assignment  and  accepts  the 
Medicare  reasonable  charge  as  payment  in  full.  If  the  physician 
does  not  accept  assignment,  the  beneficiary  would  be  responsible 
for  the  physician's  charge  in  excess  of  Medicare's  allowable  level. 

The  costs  of  the  vaccination  would  be  financed  entirely  through 
an  increase  in  the  premium  that  is  paid  by  all  individuals  enrolled 
in  Part  B  of  the  Medicare  program.  It  is  anticipated  that  the 
amount  of  this  increase  would  not  exceed  20  cents  per  month.  If, 
however,  additional  premium  increases  are  needed  in  order  for 
Medicare  to  pay  for  the  vaccinations,  the  Committee  bill  would 
give  the  Secretary  the  authority  to  put  such  increases  into  effect. 

The  provision  would  be  effective  with  respect  to  services  fur- 
nished, and  premiums  paid,  on  or  after  January  1,  1989. 

Mailing  of  notice  of  Medicare  benefits  and  participating  physician 
directories  (section  207) 

Surveys  show  that  many  Medicare  enrollees  do  not  fully  under- 
stand what  benefits  are  covered  by  Medicare  or  the  limitations  and 
constraints  on  those  benefits.  'The  Department  of  Health  and 
Human  Services  currently  publishes  and  distributes  pamphlets  de- 
scribing the  program,  but  misunderstandings  remain.  Of  particular 
concern  is  the  widespread  misunderstanding  that  Medicare  will 
cover  nursing  home  and  long-term  care.  Such  misunderstandings 
may  lead  to  enrollees  making  ill-informed  decisions  about  purchas- 
ing supplemental  policies  or  failing  to  take  appropriate  measures 
to  secure  needed  health  care.  Passage  of  this  bill  would  increase 
the  need  for  enrollees  to  understand  clearly  the  provisions  of  the 
Medicare  program. 

The  Department  recognizes  the  problem  caused  by  enrollees'  mis- 
understanding about  Medicare's  coverage  of  long-term  care,  as  well 
as  the  need  for  an  effective  program  of  public  education.  The  Secre- 
tary's report  on  catastrophic  health  care  included  a  recommenda- 
tion that  such  a  program  be  undertaken.  Members  of  the  Commit- 
tee have  raised  this  issue  with  the  Department  on  several  occasions 
and  have  urged  the  Department  to  begin  a  public  education  pro- 
gram promptly. 

The  bill  would  require  the  Secretary  to  distribute  a  notice  annu- 
ally to  all  persons  enrolled  in  either  Part  A  or  Part  B,  providing  a 
clear  and  simple  explanation  of  the  benefits  covered  and  those  not 
covered  under  Medicare.  In  addition,  the  notice  would  explain  the 
limitations  on  long-term  care  benefits  under  Medicare  and  Medic- 
aid. It  is  the  Committee's  expectation  that  this  would  include,  at 
minimum,  an  explanation  inserted  with  the  Social  Security  checks 
mailed  to  enrollees.  It  is  also  the  Committee's  intent  that  this  be 
done  within  90  days  of  enactment  of  the  bill. 

As  part  of  the  participating  physician  program  created  in  1984, 
the  Department  prepares  directories  of  participating  physicians,  by 
area  and  specialty.  These  directories  are  currently  made  available 
in  local  Social  Security  offices,  through  hospitals,  and  through 
aging  or  consumer  groups.  In  addition,  enrollees  are  informed  by  a 
notice  in  their  Social  Security  check  envelopes  that  they  can  obtain 
a  copy  free  from  their  Medicare  carrier. 

In  order  to  provide  greater  access  to  these  directories,  the  bill 
would  require  the  Secretary  to  mail  a  copy  to  each  enrollee. 
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Both  provisions  would  be  effective  in  1988. 

Requiring  Medicaid  buy-in  of  premiums  and  cost-sharing  for  poor 
Medicare  beneficiaries  (section  208) 

Under  current  law,  Medicare  beneficiaries  are  obligated  to  meet 
certain  deductible  and  coinsurance  requirements  under  both  Part 
A  and  Part  B,  as  well  as  premium  requirements  under  Part  B.  The 
Committee  bill  would  restructure  many  of  these  cost-sharing  re- 
quirements to  establish  catastrophic  protection  against  hospital 
and  physician  expenses.  However,  all  Medicare  beneficiaries, 
regardless  of  income,  would  still  be  required  to  meet  significant 
cost-sharing  requirements  before  catastrophic  protections  are  trig- 
gered. 

In  the  case  of  those  Medicare  beneficiaries  who  are  also  eligible 
for  Medicaid,  most  States,  through  their  Medicaid  programs,  cur- 
rently pay  the  Part  B  premiums  under  a  "buy-in*'  agreement  with 
the  Medicare  program.  This  assures  that,  tor  these  individuals, 
Medicare  pays  the  initial  amounts  of  any  claims  for  physician  and 
other  services  covered  under  Part  B,  leaving  the  State  Medicaid 
program  with  a  supplementary  role  of  pa3dng  for  services  that  it 
covers,  but  which  Medicare  does  not.  States  also  pay  Medicare  de- 
ductibles and  coinsurance  on  behalf  of  their  dual  eligibles.  Federal 
Medicaid  matching  funds  are  available  for  such  outlays,  at  the  reg- 
ular rate  for  services,  with  respect  to  Medicaid  beneficiaries  who 
are  receiving  cash  assistsince. 

States  also  have  the  option,  under  their  Medicaid  programs,  of 
paying  Medicare  cost-sharing  requirements  on  behalf  of  low-income 
elderly  and  disabled  Medicare  beneficiaries  who  are  not  eligible  for 
full  Medicaid  benefits.  Under  this  option,  added  by  section  9403  of 
P.L.  99-509,  States  may  pay  the  Medicare  cost-sharing  for  elderly 
and  disabled  individuals  with  incomes  at  or  below  a  threshold  es- 
tablished by  the  State  that  is  no  higher  than  100  percent  of  the 
Federal  poverty  level.  These  individuals  must  also  meet  the  re- 
source standards  of  the  Supplemental  Security  Income  (SSI)  pro- 
gram, although  States  that  cover  the  "medically  needy"  may,  at 
their  option,  apply  their  less  restrictive  "medically  needy"  resource 
in  determining  eligibility  for  this  Medicaid  "buy-in"  coverage.  If  a 
State  elects  this  option,  it  must,  under  current  law,  extend  Medi- 
care coverage  to  some  or  all"  of  the  optional  categorically  needy 
pregnant  women  and  infants  who  are  not  eligible  for  Medicaid  but 
whose  incomes  are  below  100  percent  of  the  Federal  poverty  level. 
Federal  Medicaid  matching  funds  are  available,  at  the  regular  rate 
for  services,  with  respect  to  the  State  expense  of  pa)dng  the  Medi- 
care cost-sharing  for  this  optional  categorically  needy  group,  as 
well  as  for  the  costs  of  providing  Medicaid  benefits  to  pregnant 
women  and  infants. 

According  to  the  Congressional  Budget  Office,  in  1986,  about  3.3 
million  of  the  noninstitutionalized  elderly  65  and  over  had  incomes 
below  the  Federal  poverty  level.  While  virtually  all  of  these  have 
Medicare  coverage,  only  about  1.1  million  are  covered  under  Medic- 
aid. These  dual  eligibles  may  have  their  Medicare  premiums,  de- 
ductibles, and  coinsurance  obligations  satisfied  by  the  Medicaid 
program.  The  remaining  two-thirds  of  the  poor  elderly  must  meet 
the  Medicare  cost-sharing  requirements  without  help  from  Medic- 
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aid.  Either  they  purchase  "Medi-gap'*  insurance  policies  to  pay  the 
deductibles  and  coinsurance,  or  they  pay  the  cost-sharing  require- 
ments directly  out  of  pocket. 

State  Medicaid  coverage  of  the  elderly  varies  considerably.  The 
following  table,  based  on  information  supplied  by  the  Ck)ngressional 
Research  Service,  sets  forth,  by  State,  the  current  Medicaid  income 
eligibility  levels  jfor  elderly  persons  living  independently  as  a  per- 
centage of  the  Federal  poverty  level  as  of  January,  1987.  In  most 
cases,  these  levels  represent  the  maximum  SSI  benefit  payment 
(the  $340  Federal  benefit  plus  any  State  supplement).  In  the  33 
States  which  also  cover  the  "medically  needy,'  elderly  individuals 
with  higher  monthly  incomes  may  qualify  for  Medicaid  by  incur- 
ring high  medical  expenses  which,  when  applied  against  their 
income,  reduces  their  income  to  below  the  State's  medically  needy 
income  level.  (In  all  but  3  of  these  33  States,  the  medically  needy 
income  level  is  lower  than  the  maximum  SSI  benefit  payment).  The 
Committee  observes  that  in  only  four  States — Alaska,  California, 
Connecticut,  and  Massachusetts — do  Medicaid  income  eligibility 
levels  for  the  elderly  equal  or  exceed  100  percent  of  the  Federal 
poverty  level. 

MEDKV^ID  EUGIBILITY  LEVELS  FOR  ELDERLY  INDIVIDUALS,  BY  STATE  (JANUARY  1987) 


Month^ 


Percent 
poverty 
(W5«) 


Alabama  „   $340  74 

Alaska   632  » 110 

Arizona   340  74 

Arkansas   340  74 

California   560  122 

Cotorado  _   398  87 

Connecticut  2   486  106 

Delaware   340  74 

District  of  Columbia   355  77 

Ftorida   340  74 

Georgia   340  74 

Hawaii «   345  >  66 

Maho   413  90 

towa   340  74 

IHInois'   375  82 

Indiana  *   340  74 

Kansas   340  74 

Kentucky   340  74 

Louisiana   340  74 

Maine   340  74 

Maryland   340  74 

Massachusetts   469  102 

Michigan   369  81 

Minnesota  2   375  82 

Mississippi   340  74 

Missouri  2   340  74 

Montana   340  74 

Nebraska «   398  87 

Nevada   376  82 

New  Hampshire »   367  80 

New  Jersey   371  81 

New  Mexico  „   340  74 

New  York   412  90 

North  Carolina  ^   340  74 

North  Dakota  ^   340  74 
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MEDICAID  EUGIBILITY  LEVELS  FOR  ELDERLY  INDIVIDUALS,  BY  STATE  (JANUARY  1987) -Continued 


jncome  level  |jjjg^ 


Ohio  2   288  63 

Oklahoma  *   404  88 

Oregon   342  75 

Pennsylvania   372  81 

Rhode  Island      „„   396  86 

South  Carolina  „   340  74 

South  Dakota  „  -    „   340  74 

Tennessee   340  74 

Texas  ».   340  74 

Utah  2   350  76 

Vermont  ..„    „  „  „   397  87 

Virginia  2  „„   340  74 

Washington  „   368  80 

West  Virginia  „   340  74 

Wisconsin  „   442  96 

Wyoming  _  _  „„  „  „   340  74 

» Federal  poverty  guideHrw  for  Aiaska  is  $572  month,  tor  Hawaii,  $526  per  month. 

*  States  that  do  not  automatically  extend  Medtcaid  coverage  to  aged  or  (featiled  persons  recervine  SSI  tienefits.  Generally,  individuals  receiving  SSI 
benefits  are  eligible  for  Medicaid  m  these  States  if  aiey  meet  the  State  asset  levels,  which  are  tower  than  those  under  SSI.  However,  individuals 
with  incomes  higher  than  the  levels  indicated  may  quahfy  by  "spending  down,"  i.e.,  incurring  medical  expenses  which,  when  applied  against  their 
incomes,  reduce  their  incomes  below  the  eligiblity  levels. 

The  Committee  bill  proposes  a  number  of  Medicare  benefit  im- 
provements designed  to  protect  elderly  and  disabled  Medicare  bene- 
ficiaries against  catastrophic  financial  expense.  For  Medicare  bene- 
ficiaries with  monthly  incomes  below  $458  per  month,  however, 
these  limited  cost-sharing  obligations  will  not  be  sufficient.  Many 
of  them  will  meet  financial  catastrophe  long  before  they  meet  the 
$541  hospital  deductible,  the  $1043  Part  B  cost-sharing  "cap,"  and 
the  $500  prescription  drug  deductible  needed  to  trigger  catastroph- 
ic protection  under  the  bill.  While  States  could  protect  this  popula- 
tion through  the  Medicaid  "buy-in"  option  under  current  law,  it  is 
the  Committee's  understanding  that,  to  date,  only  one  State  has 
chosen  to  implement  this  coverage. 

As  a  result  of  the  proposed  expansion  of  Medicare  benefits  to 
provide  catastrophic  coverage  against  hospital  and  physician  costs. 
States,  under  their  Medicaid  programs,  would  realize  significant 
savings.  Dually  eligible  individuals  who  require  extensive  hospitali- 
zation and  physician  care  would  impose  considerably  less  expense 
on  State  Medicaid  programis  than  they  do  under  current  law,  be- 
cause payments  that  States  now  make  for  Medicare  coinsurance 
and  for  services  not  currently  covered  by  Medicare  would  no 
longer  be  necessary.  In  addition,  some  individuals  who  qualify  for 
Medicaid  by  "spending  down"  to  pay  hospital  and  physician-related 
expenses  not  currently  covered  by  Medicare  would  be  protected 
from  impoverishment  by  the  bill's  catastrophic  benefits,  and  there- 
fore remain  ineligible  for  Medicaid.  According  to  CBO,  the  aggre- 
gate Federal  Medicaid  savings  resulting  from  the  Medicare  hospital 
and  physician  catastrophic  limits  in  this  bill  would  total  an  esti- 
mated $2.1  billion  over  the  next  five  years.  The  state  savings,  in 
the  aggregate,  would  total  about  $1.7  billion. 

In  the  view  of  the  Committee,  this  Medicaid  "windfall"  should  be 
redirected  toward  catastrophic  protection  for  the  elderly  and  dis- 
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abled  poor.  Accordingly,  the  Committee  bill  would  essentially  make 
mandatory  the  Medicaid  "buy  in"  option  in  current  law.  Effective 
July  1,  1988,  the  States  would  be  required  to  pay  the  Medicare  pre- 
miums, deductibles,  and  coinsurance  for  all  elderly  and  disabled  in- 
dividuals with  incomes  at  or  below  100  percent  of  the  Federal  pov- 
erty level  and  resources  at  or  below  twice  the  SSI  standard,  or 
$3600.  States  would  not  be  required  to  provide  these  individuals  the 
full  range  of  Medicaid  benefits  that  they  offer  to  categorically  or 
medically  needy  beneficiaries;  instead,  they  would  be  required  only 
to  pay  Medicare  cost-sharing  on  their  behalf. 

Under  the  bill,  the  income  standard  for  this  mandatory  coverage 
group  would  be  100  percent  of  the  Federal  poverty  income  guide- 
lines issued  annually  by  the  Department  of  Health  and  Human 
Services.  These  guidelines  are  based  on  poverty  thresholds  used  by 
the  Bureau  of  the  Census  to  prepare  its  statistical  estimates  of  the 
number  of  persons  and  families  in  poverty.  For  1987,  the  income 
standard  for  an  individual  is  $5,500  per  year  ($458  per  month)  for 
all  States  except  Alaska  and  Hawaii.  52  Fed.  Reg.  5340  (Feb.  20, 
1987).  Individuals  with  incomes  above  100  percent  of  the  poverty 
guidelines  would  not  be  eligible  for  this  "buy-in",  regardless  of  the 
amount  of  their  incurred  medical  expenses;  unlike  "medically 
needy"  coverage,  "buy-in"  coverage  cannot  be  established  by 
"spending  down." 

With  respect  to  determining  income  eligibility  for  this  "buy-in" 
coverage,  the  Committee  intends  that  the  States  not  use  SSI  stand- 
ards or  methodologies.  In  the  case  of  married  individuals,  the  Com- 
mittee intends  that  the  States,  in  determining  income  eligibility, 
not  apply  the  poverty  income  guidelines  for  a  family  of  two.  In- 
stead, the  Committee  expects  that  the  states  will  attribute  to  each 
spouse  one-half  of  all  of  the  income,  earned  and  unearned,  received 
by  either  spouse,  to  each  spouse,  and  apply  that  amount  against 
the  income  guideline  for  a  single  individual.  Thus,  each  member  of 
a  couple  with  a  total  annual  income  of  $10,000  would  be  eligible  for 
this  coverage  (assuming  resource  eligibility),  since  half  of  $10,000 
meets  the  current  poverty  guideline  for  a  single  individual,  even 
though  their  total  income  as  a  couple  exceeds  the  poverty  guideline 
of  $7,400  per  year  for  a  family  of  two.  In  calculating  income,  the 
Committee  expects  that  the  States  will  either  (a)  multiply  by  four 
the  individual  s  income  for  the  three  months  preceding  the  deter- 
mination of  eligibility  or  (b)  use  the  individual  s  actual  income  for 
the  12  months  preceding  the  determination  of  eligibility.  The 
States  may  require  an  applicant  to  furnish  information  that  is  rea- 
sonably necessary  to  substantiate  his  or  her  income. 

With  respect  to  determining  resource  eligibility  for  this  "buy-in" 
coverage,  the  Committee  expects  that  the  State  will  use  SSI  meth- 
odologies for  determining  which  assests  are  countable  and  which 
are  not,  and  for  valuing  those  resources.  However,  the  State  must 
use  twice  the  SSI  standards  for  countable  resources;  in  1987,  this 
will  result  in  a  countable  resource  limit  of  $3,600  for  an  individual 
and  $5,400  for  a  couple.  As  the  SSI  resource  standard  increases 
over  time,  the  Medicaid  "buy-in"  resource  standard  will  increase. 
The  Committee  notes  that  in  1974,  when  the  SSI  program  was  initi- 
ated, the  resource  standard  was  $1,500  for  an  individual.  Had  the 
1974  standard  been  adjusted  to  account  fully  for  inflation,  the 
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standard  in  1987  would  be  $3,400,  not  $1,800  as  under  current  law. 
The  Committee  has  set  the  resource  standard  at  twice  the  SSI  level 
for  Medicaid  buy-in  purposes  to  assure  those  elderly  with  modest 
amounts  of  what  the  SSI  program  would  consider  "excess"  re- 
sources are  not  denied  protection  against  catastrophic  health  care 
costs. 

The  bill  would  require  States  to  pay  Medicare  cost-sharing,  in- 
cluding coninsurance,  on  behalf  of  eligible  individuals.  It  is  the  un- 
derstanding of  the  Committee  that,  with  respect  to  dual  Medicaid- 
Medicare  eligibles,  some  States  pay  the  coinsurance  even  if  the 
amount  that  Medicare  pays  for  the  service  is  higher  than  the  State 
Medicaid  payment  rate,  while  others  do  not.  Under  the  Committee 
bill.  States  would  not  be  required  to  pay  the  Medicare  coinsurance 
in  the  case  of  a  bill  where  the  amount  reimbursed  by  Medicare — 
i.e.,  80  percent  of  the  reasonable  charge — exceeds  the  amount  Med- 
icaid would  pay  for  the  same  item  or  service.  However,  if  a  State 
chooses  to  pay  some  or  all  of  the  coinsurance  in  this  circumstance. 
Federal  matching  funds  would,  as  under  current  law,  be  available 
for  this  cost.  For  example,  assume  that  a  physiciam  actually 
charges  a  "buy-in"  patient  $60  for  performing  a  particular  proce- 
dure; that  Medicare  recognizes  $50  as  the  reasonable  charge;  and 
that  the  State  Medicaid  programi  only  pays  $35  for  this  procedure. 
Whether  or  not  the  physician  takes  assigment.  Medicare  will  pay 
only  80  percent  of  $50,  leaving  a  $10  coinsurance  obligation  for  the 
beneficiary.  However,  since  the  State  only  recognizes  $35  as  the  fee 
for  the  procedure  in  question,  and  since  the  Medicare  program  has 
already  paid  the  physician  $40,  the  State  is  not  required  to  pay  any 
of  the  $10  coinsurance.  If  the  State  chooses  to  pay  some  or  all  of 
the  $10,  however,  its  cost  would  qualify  for  Federal  matching  pay- 
ments at  the  regular  rate  for  services. 

The  Committee  bill  would  clarify  that  State  expenditures  for  all 
Medicare  cost-sharing  expenses — premiums,  deductibles,  and  coin- 
surance, under  Part  A  or  Part  B — are  eligible  for  Federal  matching 
payments  at  the  State's  regular  rate  for  service  costs.  This  would 
apply  whether  the  individual  whose  cost-sharing  is  being  paid  is  el- 
igible for  Medicaid  due  to  receipt  of  cash  assistance,  is  eligible  for 
Medicaid  as  a  "medically  needy  individual,  or  is  eligible  under  the 
"buy-in"  mandate  of  this  bill  as  a  "qualified  Medicare  beneficiary." 

By  making  mandatory  the  current  law  "buy-in"  option,  the  Com- 
mittee bill  would  effectively  require  all  States  to  provide  Medicaid 
coverage  to  some  or  all  pregnant  women  and  infants  who  are  not 
receiving  cash  assistance  under  the  Aid  to  Families  with  Depend- 
ent Children  (AFDC)  program  but  who  have  incomes  at  or  below 
100  percent  of  the  Federal  poverty  guidelines.  It  is  the  understand- 
ing of  the  Committee  that  at  least  15  States  have  already  elected  to 
cover  this  optionally  categorically  needy  group,  and  that  most  of 
these  States  have  selected  the  100  percent  income  threshold.  The 
Committee  bill  would  not  require  that  all  of  the  States  cover  all 
pregnant  women  and  infants  up  to  100  percent  of  the  poverty  level; 
however,  it  would  require  that  States  cover  these  individuals  below 
an  income  threshold  set  by  the  State  that  is  higher  than  the  State's 
current  AFDC  payment  standard.  As  under  current  law,  States 
covering  these  optional  categorically  needy  pregnant  women  and 
infemts  must  keep  their  AFDC  payment  levels  at  or  above  the 


62 

levels  in  effect  on  April  17,  1986.  The  effective  date  for  coverage  of 
some  or  all  of  these  pregnant  women  and  infants  would  be  the 
same  as  for  the  "buy-in"  mandate  itself,  July  1,  1988. 

Adjustment  in  Medicare  part  b  premium  (section  209) 

Persons  enrolled  in  Part  B  of  Medicare  pay  an  monthly  premium 
for  such  coverage.  These  premiums  are  established  in  advance  for 
each  calendar  year.  At  present,  the  premium  is  calculated  by  the 
Secretary  to  be  an  amount  sufficient,  in  the  aggregate,  to  finance 
25%  of  the  estimated  expenditures  under  Part  B.  Beginning  with 
premiums  for  January  1989,  however,  the  monthly  premium 
cannot  increase,  under  current  law,  by  more  than  the  percentage 
increase  in  Social  Security  cash  benefits  under  the  cost-of-living  ad- 
justment (COLA).  The  monthly  premium  is  $17.90  in  1987,  Euid  is 
estimated  by  CBO  to  be  $22.00  in  1988,  $22.90  in  1989,  $23.90  in 
1990,  $24.90  in  1991,  and  $26.00  in  1992. 

Most  of  the  revenue  needed  to  finance  the  bill  would  be  derived 
from  the  supplemental  premium  established  under  section  106.  Ad- 
ditional premiums  established  under  sections  202,  203  and  206. 
These  revenues  would  not  be  adequate,  however,  to  fully  finance 
the  program  in  each  of  the  years.  The  bill,  therefore,  would  in- 
crease the  monthly  premium  by  $1  in  1990  and  by  40  cents  in  1991. 
Because  these  increases  would  be  incorporated  into  the  premium 
and  would  be  subject  to  the  COLA  increase,  the  net  effect  is  that 
the  monthly  premium  would  be  increased  by  $1.50  in  1991  and 
1992. 

The  bill  would  also  contain  a  provision  making  it  clear  that  the 
transfer  of  payments  for  home  health  services  from  Part  A  to  Part 
B,  effectuated  by  section  105,  will  not  have  nay  subsequent  effect  of 
increasing  the  monthly  premium.  The  bill  would  require  the  Secre- 
tary, in  calculating  future  premiums,  not  to  take  into  account  any 
increases  in  Part  B  expenditure  due  to  this  transfer. 

Certain  Medicare  enrollees  would  not  be  paying  the  supplemen- 
tal premiums  established  under  section  106  of  the  bill.  These  would 
include  residents  of  the  U.S.  Commonwealths  of  Puerto  Rico  and 
the  Northern  Mariana  Islands  and  the  Territories  of  Guam,  the 
Virgin  Islands,  and  American  Samoa.  It  would  also  include  persons 
who  are  enrolled  in  Part  B  of  Medicare  but  who  are  not  entitled  to, 
and  are  not  enrolled  in.  Part  A.  The  latter  group  would  not  be 
pa5dng  the  supplemental  premium  because  they  are  not  entitled  to 
Part  A.  The  residents  of  the  commonwealths  and  territories  would 
not  be  paying  the  supplemental  premium  because  they  are  not  sub- 
ject to  the  Federal  Internal  Revenue  Code  and  would  not  necessari- 
ly be  filing  a  Federal  income  tax  return. 

The  bill  would  provide  that  these  persons  will  contribute  to  the 
financing  of  the  additional  catastrophic  benefits  of  the  bill  by 
paying  an  additional  monthly  premium.  In  each  case,  the  addition- 
al premium  would  be  one-twelfth  of  the  estimated  annual  per 
capita  value  of  these  additional  benefits.  For  residents  of  the  com- 
monwealths and  territories,  the  value  would  incude  both  Part  A 
and  Part  B  benefits,  and  would  be  adjusted  by  the  ratio  of  the  per 
capita  value  of  Medicare  benefits  for  such  residents  to  the  per 
capita  value  of  Medicare  benefits  for  residents  of  the  U.S.  For  per- 
sons enrolled  in  Part  B,  but  not  Part  A,  the  additional  premium 
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would  be  based  on  the  additional  value  of  Part  B  benefits  under 
the  bUl. 

These  additional  premiums  would  become  effective  for  residents 
of  the  commonwealths  and  territories  in  January  1988.  For  persons 
enrolled  in  Part  B,  but  not  Part  A,  they  would  become  effective  in 
January  1989. 

Changes  in  certification  of  Medicare  supplemental  health  insurance 
policies  (section  210) 

Section  1882  of  the  Social  Security  Act  establishes  requirements 
that  insurance  companies  must  meet  in  order  to  have  their  supple- 
mental health  insurance  policies  certified  as  "Medigap"  policies. 
Section  1882  also  includes  criminal  penalties  for  violating  the  pro- 
visions of  that  section,  including  pensdties  for  knowingly  selling  a 
supplemental  policy  that  substantially  duplicates  the  benefits  cov- 
ered under  Mendicare.  Insurance  companies  are  also  subject  to  State 
rules  and  regulations. 

Medigap  policies  cover  most  of  the  current  Part  A  and  Part  B 
cost-sharing,  cmd  sometimes  include  additional  benefits.  Over  two- 
thirds  of  Medicare  enroUees  currently  purchase  such  policies,  at 
average  annual  premiums  in  excess  of  $500.  The  changes  that 
would  be  made  under  this  bill  would  clearly  warrant  significant 
changes  in  Medigap  policies  and  in  the  requirements  of  section 
1882.  It  is  also  clear  that  policy-holders  need  to  be  informed  of 
these  changes  and  their  effect  on  current  policies,  and  that  compa- 
nies issuing  Medigap  policies  will  need  a  reasonable  period  of  time 
to  adjust  their  policies  to  these  changes  and  any  corresponding 
changes  made  by  the  States. 

The  bill  contains  several  provisions  designed  to  bring  Medigap 
policies  into  conformity  with  the  changes  made  in  Medicare.  The 
Secretary  of  Health  and  Himian  Services  would  have  to  report  to 
the  Congress  within  150  days  of  enactment  of  the  bill,  with  recom- 
mendations for  changes  in  the  section  1882  requirements  for  certifi- 
cation. Before  making  such  recommendations,  the  Secretary  would 
have  to  take  into  consideration  the  chfiuiges  in  Medicare  made  by 
the  bill  and  any  recommendations  made  to  him  by  the  National 
Association  of  Insurance  Commissioners. 

The  bill  would  also  require  insurers  with  Medigap  policies  in 
effect  on  January  1,  1988,  to  send  a  notice  to  all  policyholders,  by 
January  31,  1988,  explaining  the  improved  Medicare  benefits  en- 
acted by  the  bill,  and  the  effect  of  these  improvements  on  the  bene- 
fits and  premium  costs  of  the  Medigap  policy.  Failure  to  do  so 
would  mean  that  the  policy  was  no  longer  deemed  to  meet  the  re- 
quirements of  section  1882.  In  addition,  insurers  would  be  required 
to  submit  their  advertising  to  the  State  insurance  commissioner  (or 
comparable  state  officer)  for  review  as  to  whether  it  complies  with 
state  law. 

The  criminal  sanction  for  knowingly  selling  a  policy  that  sub- 
stantially duplicates  Medicare  benefits  would  be  suspended  from 
January  1,  1988  through  December  31,  1988,  with  respect  to  poli- 
cies issued  prior  to  the  enactment  of  the  bill,  if  such  policies  would 
not  have  substantially  duplicated  Medicare  benefits  but  for  the  en- 
actment of  the  bill. 
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Extension  of  social  HMO  demonstration  project  (section  211) 

Section  2355  of  the  Deficit  Reduction  Act  of  1984  required  the 
Secretary  of  Health  and  Human  Services  to  approve  Medicare  and 
Medicaid  waivers  needed  to  implement  a  demonstration  project  for 
social  health  maintenance  organizations.  These  organizations  are 
to  provide  an  integrated  package  of  health,  long-term  care,  and 
social  services  on  a  prepaid,  capitation  basis  for  persons  who  volun- 
tarily enroll  with  the  organization. 

There  are  currently  four  such  demonstration  projects,  located  in: 
Brookljai,  New  York;  Minneapolis,  Minnesota;  Portland,  Oregon; 
and  Long  Beach,  California.  The  project  is  currently  scheduled  to 
conclude  in  the  Fall  of  1988.  However,  the  Committee  believes  that, 
if  the  project  were  to  conclude  at  that  time,  it  would  not  have  been 
in  effect  for  a  sufficient  period  of  time  for  valid  conclusions  to  be 
drawn  regarding  the  effectiveness  of  the  program  and  the  desirabil- 
ity of  incorporating  such  a  provision  into  the  Medicare  program. 

The  bill  would  direct  the  Secretary  to  extend  the  demonstration 
project,  under  the  same  terms  and  conditions  as  the  current 
waiver,  through  September  30,  1992.  An  interim  report  on  the 
project  would  be  due  to  the  Congress  by  December  1988,  and  a  final 
report  would  be  due  by  March  31,  1993. 

Study  of  comprehensive  medical  coverage  under  the  Medicare  pro- 
gram (section  212). 

The  gaps  and  limitations  in  Medicare  covered  benefits  have  re- 
sulted in  enrollees  paying  a  higher  and  higher  proportion  of  their 
incomes  for  health  care  services  not  covered  by  the  program.  Bene- 
ficiaries and  consumer  groups  have  indicated  their  desire  that 
Medicare  benefits  be  expanded.  In  order  to  assist  the  Congress  in 
making  better  informed  decisions  on  these  issues,  the  General  Ac- 
counting Office  would  be  directed  to  assess  the  need  for,  and  cost 
of,  expanding  Medicare  benefits  to  include  a  range  of  additional 
benefits,  including  preventive  care  and  screenings,  vision  care, 
dental  services,  hearing  exams  and  services,  comprehensive  long- 
term  care,  and  prescription  drugs.  The  GAO  would  be  directed  to 
make  separate  determinations  with  respect  to  the  costs  of  these 
services  if  they  were  to  be  furnished  on  a  fee-for-service  basis  and 
under  a  capitation  arrangement.  The  report  to  Congress  would  be 
due  within  six  months  after  enactment. 

Research  on  long-term  care  services  for  Medicare  beneficiaries  (sec- 
tion 213) 

In  order  to  assist  the  Congress  in  making  policy  decisions  with 
respect  to  Federal  support  for  long-term  care  services,  the  Secre- 
tary of  Health  and  Human  Services  would  be  directed  to  conduct 
additional  research  on  the  delivery  and  financing  of  comprehensive 
long-term  care  for  Medicare  enrollees.  The  bill  would  authorize  $5 
million  per  year  for  each  of  five  years,  to  be  appropriated  in  equal 
parts  from  the  Part  A  and  Part  B  trust  funds.  Such  funds  and  re- 
search are  to  be  in  addition  to  the  level  of  research  currently  being 
conducted  on  such  issues  by  all  of  the  agencies  and  offices  of  the 
Department  of  Health  and  Human  Services.  The  research  would 
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encompass  a  range  of  issues  with  respect  to  access,  quality,  financ- 
ing, and  other  aspects  of  long-term  care. 

Protection  of  income  and  resources  of  couple  for  maintenance  of 
community  spouse  (section  214) 

The  leading  cause  of  financial  catastrophe  among  the  elderly  is 
the  need  for  long-term  care,  especially  the  need  for  nursing  home 
placement.  The  expense  of  nursing  home  care — which  can  range 
from  $2,000  to  $3,000  per  month  or  more — has  the  potential  for 
rapidly  depleting  the  lifetime  savings  of  all  but  the  wealthiest. 
Even  under  the  Committee's  bill.  Medicare's  expanded  skilled  nurs- 
ing facility  benefits  will  not  protect  the  elderly  against  the  costs  of 
long-term  institutionalization.  Private  insurance  coverage  for  nurs- 
ing home  costs  is  not  generally  available.  For  most  of  the  elderly, 
the  Medicaid  program  is  the  only  third  party  source  of  payment  for 
nursing  home  care. 

Medicaid,  a  means-tested  entitlement  program,  requires  that  the 
elderly  or  disabled  nursing  home  resident  be  poor  in  order  to  qual- 
ify for  coverage.  It  also  limits  the  income  that  an  institutionalized 
spouse  may  make  available  for  the  spouse  remaining  in  the  com- 
munity. If  the  institutionalized  spouse  receives  the  pension  and 
other  income  in  his  name,  this  limit  may  have  the  effect  of  impov- 
erishing the  spouse  in  the  community.  The  purpose  of  the  Commit- 
tee bill  is  to  end  this  pauperization  by  assuring  that  the  communi- 
ty spouse  has  a  sufficient — but  not  excessive — amount  of  income 
and  resources  available  to  her  while  her  spouse  is  in  a  nursing 
home  at  Medicaid  expense.  This  will  be  of  particular  benefit  to 
older  women,  who,  in  the  current  generation  at  risk  of  nursing 
home  care,  have  often  worked  at  home  all  their  lives  raising  fami- 
lies and  have  limited  income  other  than  their  husbands'  pension 
checks. 

Current  law. — To  determine  how  much  is  available  for  the  com- 
munity spouse  to  live  on  when  her  elderly  spouse  in  the  nursing 
home  applies  for  Medicaid,  it  is  necessary  first  to  determine  wheth- 
er the  institutionalized  spouse  is  eligible  for  Medicaid  based  on 
income  and  resources.  If  eligibility  is  established,  it  is  then  neces- 
sary to  determine  how  much  of  the  institutionalized  spouse's 
monthly  income  is  to  be  applied  to  the  cost  of  nursing  home  care, 
and  how  much  is  to  be  available  to  the  community  spouse. 

Eligibility  standards. — In  general,  in  order  to  qualify  for  Medic- 
aid, an  individual  must  be  categorically  related— that  is,  be  aged, 
blind,  disabled,  or  a  member  of  a  family  with  dependent  children — 
and  must  meet  certain  income  and  resources  standards. 

In  most  States,  elderly  or  disabled  people  receiving  cash  assist- 
ance under  the  Supplemental  Security  Income  (SSI)  program  are 
automatically  eligible  for  Medicaid.  Aged  or  disabled  individuals 
may  receive  SSI  benefits  if  their  countable  income  and  countable 
resources  do  not  exceed  specified  standards.  The  basic  SSI  income 
standard  for  an  individual  in  1987  is  $340  per  month,  but  many 
States  have  elected  to  supplement  this  benefit  with  their  own 
funds.  The  basic  SSI  resource  standard  for  an  individual  in  1987  is 
$1,800.  In  determining  countable  resources,  a  number  of  items  are 
excluded,  including  the  individual's  home  (of  any  value),  household 
goods  and  personal  effects  worth  less  than  $2,000,  an  automobile 
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with  a  market  value  of  $4,500  or  less,  and  up  to  $1,500  in  life  insur- 
ance or  burial  funds. 

Not  all  States  automatically  extend  Medicaid  coverage  to  SSI 
beneficiaries.  In  about  14  States,  known  as  "209(b)"  States,  eligibil- 
ity standards,  particularly  resource  rules,  more  restrictive  than 
those  under  SSI  are  applied  to  the  elderly  or  disabled.  In  about  35 
States,  elderly  individuals  who  are  not  poor  enough  to  qualify  for 
SSI,  but  who  have  large,  recurring  medical  expenses,  such  as  nurs- 
ing home  bills,  qualify  for  Medicaid  as  "medically  needy."  Finally, 
atx)ut  30  States  offer  coverage,  on  an  "optional  categorically 
needy"  basis,  to  nursing  home  residents  whose  incomes  fall  below  a 
State-established  special  income  level  no  higher  than  300  percent 
of  the  basic  SSI  benefit  level  ($1,020  per  month  in  1987). 

There  are  roughly  1.5  million  Medicaid  beneficiaries  in  nursing 
homes,  whether  skilled  nursing  facilities  (SNFs)  or  intermediate 
care  facilities  (ICFs).  Less  than  one-fourth  of  those  are  poor  enough 
to  qualify  for  SSI  cash  assistance.  The  remaining  three-fourths  are 
eligible  either  as  "medically  needy"  or  "optional  categorically 
needy."  Individuals  who  qualify  for  Medicaid  in  nursing  homes  on 
either  of  these  bases  must  apply  a  certain  portion  of  their  income 
toward  the  cost  of  their  nursing  home  care.  It  is  these  post-eligibil- 
ity rules,  in  combination  with  the  rules  for  attributing  income  and 
resources,  that  give  rise  to  the  problem  of  "spousal  impoverish- 
ment." 

Attribution  of  income. — When  one  spouse  enters  a  nursing  home 
(or  other  institution)  and  applies  for  Medicaid,  the  following  rule 
determines  the  amount  of  that  spouse's  income  for  eligibility  pur- 
poses. Shortly  after  institutionalization,  each  spouse  is  treated  as  a 
separate  household.  Income — generally  Social  Security  checks,  pen- 
sions, and  interest  or  dividends  from  investments — is  considered  to 
belong  to  the  spouse  whose  name  is  on  the  instrument  conveying 
the  funds  (in  the  case  of  Social  Security  checks,  the  amount  attrib- 
uted to  each  spouse  is  the  individual's  share  of  the  couple's  bene- 
fit). Thus,  in  a  case  where  a  couple's  pension  check  is  made  out  to 
the  husband,  if  the  husband  enters  a  nursing  home,  all  of  the 
income  is  considered  his  for  purposes  of  determining  eligibility.  If 
the  wife  in  this  case  enters  the  nursing  home,  however,  none  of  the 
income  is  considered  hers,  and  the  husband  is  under  no  obligation 
under  Federal  law  to  contribute  any  of  his  income  toward  the  cost 
of  her  care.  (However,  some  States  do  impose  spousal  contribution 
requirements  in  these  circumstances). 

Attribution  of  resources.— The  rule  for  attributing  resources  is 
basically  the  same  as  that  for  attributing  income.  Of  course,  the 
only  resources  that  are  attributed  are  countable  resources,  com- 
monly liquid  assets  like  savings  accounts,  mutual  fund  invest- 
ments, certificates  of  deposit,  etc.  Grenerally,  in  the  month  follow- 
ing institutionalization,  resources  to  which  a  spouse  has  unrestrict- 
ed access,  including  joint  savings  accounts,  are  considered  available 
to  that  spouse  for  eligibility  purposes.  Thus,  if  resources  are  held 
solely  by  the  institutionalized  spouse,  they  are  attributed  to  him 
for  eligibility  purposes.  If  the  resources  are  jointly  held,  they  are 
also  considered  to  belong  entirely  to  the  institutionalized  spouse,  on 
the  theory  that  he  or  she  has  an  unrestricted  right  to  use  them.  If 
the  assets  are  held  solely  by  the  community  spouse,  however,  they 
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are  considered,  after  the  first  month,  to  belong  to  her.  There  is  no 
obligation  under  Federal  law  on  the  part  of  the  community  spouse 
to  contribute  any  amounts  of  resources  toward  the  costs  of  care  of 
the  institutionalized  spouse.  In  the  view  of  the  Department,  these 
attribution  rules  apply  in  all  States,  including  those  with  communi- 
ty property  laws:  tMs  Departmental  interpretation  is  currently  the 
subject  of  litigation. 

Transfer  of  resources.— -States  have  the  option  of  denying  Medic- 
aid eligibility  to  individuals  who  have  transferred  countable  re- 
sources for  less  than  fair  market  value  within  two  years  of  apply- 
ing for  Medicaid.  In  the  SSI  program,  the  uncompensated  value  of 
the  resource  is  counted  for  24  months  from  the  month  the  resource 
was  disposed  of,  regardless  of  the  amount  at  issue.  States  can  be 
less  restrictive  than  SSI,  but  they  can  also  be  more  restrictive  as 
well.  Where  the  value  of  the  resorces  for  which  no  compensation 
was  received  exceeds  $12,000,  the  State  may  deny  eligibility  for 
more  than  24  months,  beginning  with  the  date  of  the  transfer. 
States  may  waive  this  penalty  in  cases  where  undue  hardship 
would  result.  In  the  case  of  transfers  of  an  individual's  home  to 
someone  other  than  a  spouse  or  minor  or  disabled  child,  the  period 
for  which  eligibility  is  denied,  if  any,  must  be  based  on  the  rela- 
tionship between  the  value  of  the  home  for  which  no  compensation 
was  received  and  the  average  Medicaid  expenditure  for  nursing 
home  care.  States  cannot  deny  eligibility  if  the  individual  intended 
to  dispose  of  the  home  at  fair  market  value  or  if  denial  would 
cause  undue  hardship. 

Post-eligibility  application  of  income.— Once  an  institutionalized 
spouse  has  established  eligibility  for  Medicaid  by  meeting  the  appli- 
cable income  and  resource  standards,  some  of  his  monthly  income 
is  reserved  for  his  use  and  that  of  his  spouse,  and  the  rest  is  ap- 
plied to  the  cost  of  nursing  home  care.  These  post-eligibility  income 
rules  apply  whether  the  spouse  qusdifies  for  Medicaid  as  a  "medi- 
cally needy"  or  "optional  categorically  needy"  individual.  From  the 
gross  monthly  income  of  the  institutionalized  spouse  are  deducted 
the  following  amounts,  in  the  following  order.  First,  there  is  re- 
served for  the  institutionalized  spouse  a  personal  needs  allowance 
for  clothing  and  other  expenses  of  at  least  $25.  Second,  there  is  set 
aside  an  allowance  for  the  maintenance  needs  of  the  community 
spouse.  This  amount,  combined  with  the  community  spouse's 
income,  if  any,  allows  the  community  spouse  a  certain  amount  of 
income,  or  maintenance  needs  level.  Third,  if  the  institutionalized 
spouse  has  a  family  at  home,  an  amount  is  set  aside  for  the  mainte- 
nance of  the  family.  Finally,  an  amount  is  allowed  for  expenses  in- 
curred for  medical  care  that  is  not  covered  by  the  State's  Medicaid 
plan  or  by  Medicare  or  other  third  party.  Any  income  remaining 
after  these  deductions  is  used  to  reduce  the  amount  that  the  Medic- 
aid program  pays  to  the  nursing  home  for  the  care  of  the  institu- 
tionalized spouse. 

Under  current  regulations,  the  maintenance  needs  level  for  the 
community  spouse  may  not  exceed  the  highest  of  the  SSI,  State 
supplementation,  or  "medically  needy"  income  standard  in  the 
State.  As  the  following  table,  based  on  a  March  1987,  survey  con- 
ducted by  the  American  Association  of  Retired  Persons,  indicates, 
these  community  spouse  maintenance  needs  levels  vary  greatly 
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from  State  to  State.  The  maintenance  needs  level  is  the  total  of  the 
amount  of  the  community  spouse's  income  and  the  amount  set 
aside  from  the  income  of  the  institutionalized  spouse.  Thus,  in  a 
State  with  a  maintenance  needs  level  of  $340,  if  the  community 
spouse  receives  a  monthly  Social  Security  check  of  $150,  the  contri- 
bution from  the  institutionalized  spouse  is  $190,  not  $340. 

Community  spouse  maintenance  needs  levels 


Alabama   $340 

Alaska  ,   632 

Arizona   (*) 

Arkansas   188 

California   534 

Colorado   229 

Connecticut   375-450 

Delaware   164 

District  of  Columbia   362 

Florida   340 

Georgia   340 

Hawaii   300 

Idaho   Up  to  393 

Illinois   267 

Indiana  ^   340 

Iowa   340 

Kansas   341 

Kentucky   192 

Louisiana   187 

Maine   350 

Maryland   325 

Massachusetts   354 

Michigan   358-370 

Minnesota   397 

Mississippi   340 

Missouri   340 

Montana   340 

Nebraska   375 

Nevada   173 

New  Hampshire   354 

New  Jersey   372 

New  Mexico   340 

New  York   417 

North  Carolina   233 

North  Dakota   345 

Ohio   258 

Oklahoma   0 

Oregon   342 

Pennsylvania   373 

Rhode  Island   475 

South  Carolina   340 

South  Dakota   257 

Tennessee   150 

Texas   340 

Utah   289 

Vermont   398 

Virginia   217-325 

Washington   368 

West  Virginia   200 

Wisconsin   442 

Wyoming   195 


'  Arizona  operates,  under  demonstration  authority,  a  Medicaid  program  that  does  not  cover 
nursing  home  or  other  long-term  care  benefits. 
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Court-ordered  support.  — In  some  cases,  courts  have  issued  orders 
against  institutionalized  spouses  requiring  them  to  make  monthly 
support  payments  in  certain  amounts  to  their  spouses  in  the  com- 
munity. The  policy  of  the  Health  Care  Financing  Administration 
(HCFA)  is  that,  notwithstanding  such  an  order,  the  income  of  the 
institutionalized  spouse  is  to  be  considered  available  to  him  for  pur- 
poses of  determining  the  amount  of  his  contribution  toward  the 
cost  of  nursing  home  care.  The  only  part  of  his  income  which 
HCFA  policy  acknowledges  as  available  to  the  community  spouse  is 
the  specified  maintenance  needs  allowance.  This  interpretation  is 
the  subject  of  litigation. 

Committee  bill.  — The  improvement  of  individuals  whose  spouses 
reside  in  nursing  homes  and  receive  Medicaid  benefits  is  not  justifi- 
able. The  current  maintenance  needs  levels  for  community  spouses, 
which  are  limited  by  current  Federal  regulation,  are  inadequate.  In 
some  cases,  they  have  forced  community  spouses,  in  desperation,  to 
sue  their  husbands  for  support.  The  financial  duress  that  these  low 
maintenance  needs  levels  impose  on  the  community  spouse  may,  in 
certain  cases,  even  force  the  premature  institutionalization  of  that 
spouse. 

The  Committee  bill  would  end  spousal  impoverishment.  It  revises 
the  current  Federal  requirements  relating  to  attribution  of  income, 
attribution  of  resources,  transfer  of  resources,  and  post-eligibility 
application  of  income.  These  revisions  are  limited  to  the  context  of 
a  couple  with  one  spouse  in  an  institution  who  applies  for  or  re- 
ceives Medicaid.  The  purpose  of  these  revisions  is  to  assure  that 
the  community  spouse  in  these  circumstances  has  income  and  re- 
sources sufficient  to  live  with  independence  and  dignity. 

This  bill  establishes  a  uniform  national  spousal  protection  policy 
that  applies  in  all  States,  whether  they  are  "SSI,"  "209(b),"  '^medi- 
cally needy,"  or  "special  income  level"  States,  and  whether  or  not 
they  are  community  property  jurisdictions.  Should  Arizona  at  some 
p<)int  offer  nursing  home  coverage  through  its  Medicaid  demonstra- 
tion, these  rules  would  apply  to  it  as  well. 

The  bill  allows  an  institutionalized  spouse  to  elect  to  be  governed 
by  the  rules  that  were  in  effect  in  his  State  as  of  March  1,  1987, 
regarding  the  treatment  of  income,  the  protection  of  income  for  the 
community  spouse,  the  transfer  of  resources  to  the  community 
spouse.  The  purpose  of  this  election  is  to  assure  that  the  bill  does 
not  inadvertently  make  a  community  spouse  worse  off  than  under 
current  law  with  respect  to  protected  income  of  with  respect  to  the 
minimum  protected  resource  level  of  $12,000.  This  election  could  be 
used  by  the  institutionalized  spouse  either  to  increase  the  amount 
of  income  or  resources  available  to  the  community  spouse  or  to 
reduce  it,  thereby  allowing  the  community  spouse  to  qualify  for 
Medicaid  or  other  public  assistance  benefits  herself.  However,  the 
bill  does  not  permit  either  the  institutionalized  spouse  or  the  com- 
munity spouse  to  opt  out  of  the  rules  regarding  the  treatment  of 
countable  resources  at  the  time  of  initial  eligibility  determination, 
which  impose,  in  effect,  a  maximum  protected  countable  resource 
limit  of  $48,000  on  the  community  spouse. 

Eligibility  standards.— The  bill  does  not  alter  income  or  resource 
standards  for  Medicaid  eligibility  of  the  institutionalized  spouse. 
Thus,  if  the  current  resource  standard  is  $1,800,  it  would  remain 
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$1,800  under  this  bill.  Similarly,  the  bill  generally  does  not  alter 
current  law  as  to  what  income  or  resources  are  countable,  and 
which  are  not,  or  how  income  or  resources  are  vadued.  The  princi- 
pal exception  to  this  relates  to  the  exemption  for  household  goods 
and  personal  effects  for  the  limited  purpose  of  attributing  resources 
at  the  time  of  institutionalization.  The  spousal  protection  rules  in 
this  bill  apply  regardless  of  whether  the  institutionalized  spouse 
has  qualified  for  Medicaid  by  meeting  the  eligibility  standards  as  a 
categorically  needy,  optional  categorically  needy,  or  medically 
needy  individual. 

Attribution  of  income. — During  any  month  that  a  spouse  enters  a 
nursing  home,  hospital,  or  other  institution,  the  following  attribu- 
tion rules  apply  for  purposes  of  determining  eligibility.  Income  paid 
solely  in  the  name  of  one  spouse  or  the  other  is  considered  to 
belong  to  that  respective  spouse.  Thus,  no  income  paid  solely  to  the 
community  spouse  is  considered  available  to  the  institutionalized 
spc  use  for  eligibility  purposes.  If  the  income  is  paid  in  the  names  of 
both  spouses,  half  is  considered  available  to  the  community  spouse, 
and  half  to  the  institutionalized  spouse.  If  income  is  paid  in  the 
name  of  either  spouse  and  another  person  or  persons,  the  income  is 
considered  available  to  each  individual  names  in  equal  proportion- 
al shares,  unless  the  instrument  controlling  the  income  specifically 
otherwise  provides.  The  same  principles  apply  in  the  case  of 
income  from  trust  property.  In  the  case  of  income  from  a  trust 
where  there  is  no  instrument  establishing  ownership,  half  of  the 
income  is  attributed  to  the  institutionalized  spouse  and  half  to  the 
community  spouse.  These  attribution  rules  are  subject  to  rebuttal 
by  the  institutionalized  spouse  upon  a  showing,  by  preponderance 
of  the  evidence,  that  ownership  interests  are  otherwise. 

Attribution  of  resources. — The  following  rules  would  apply  in  de- 
termining the  amount  of  countable  resources  at  the  time  ,of  appli- 
cation for  Medicaid  benefits  by  the  institutionalized  spouse.  First,  a 
determination  would  be  made  of  the  total  value  of  all  the  countable 
resources  held  by  either  the  institutionalized  spouse,  the  communi- 
ty spouse,  or  both,  on  the  day  the  institutionalized  spouse  began 
the  continuous  period  of  institutionalization  during  which  he  ap- 
plies for  Medicaid  benefits.  Any  countable  resources  belonging  to 
either  or  both  spouses  would  be  included  in  this  determination,  in- 
cluding resources  from  inheritance  or  previous  marriages.  For  this 
purpose  only,  the  current  limit  of  $2,000  on  the  equity  value  of  the 
exemption  for  household  goods  and  personal  effects  would  be  inap- 
plicable. Thus,  all  household  goods  and  personal  effects,  regardless 
of  value,  would  not  be  counted  among  the  resources  attributed  to 
the  couple  or  either  spouse  at  the  time  of  institutionalization  for 
purposes  of  determining  eligibility. 

One  half  of  the  value  of  all  these  resources,  known  as  the  spousal 
share,  would  be  attributed  to  each  spouse.  If  the  spousal  share  of 
the  community  spouse  were  less  than  $12,000,  the  institutionalized 
spouse  would  be  allowed  to  transfer  a  sufficient  amount  to  the  com- 
munity spouse  to  enable  her  to  hold  countable  resources  in  her 
own  name  of  a  total  of  $12,000.  The  institutionalized  spouse  would 
not  be  required  to  make  this  transfer;  however,  any  resources  not 
solely  in  the  ownership  of  the  community  spouse  would  be  attrib- 
uted to  the  institutionalized  spouse  and,  to  the  extent  they  exceed- 
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ed  the  applicable  resource  standard  (generally  $1,800),  would 
render  the  institutionalized  spouse  ineligible  for  Medicaid. 

If  the  spousal  share  of  the  community  spouse  were  greater  than 
$48,000,  the  institutionalized  spouse  would  have  attributed  to  him, 
for  purposes  of  determining  eligibility,  both  his  own  spousal  share 
and  the  resources  attributed  to  the  community  spouse  in  excess  of 
$48,000.  This  $48,000  limit  represents  four  times  the  $12,000  pro- 
tected resource  level.  In  1989  and  each  year  thereafter,  these  dollar 
amounts  would  be  increased  by  the  percentage  increase  in  the  con- 
sumer price  index  for  all  urban  consumers  for  each  year  since  Sep- 
tember 1987. 

The  attribution  of  resources  into  spousal  shares,  and  the  subse- 
quent imposition  of  limits  on  the  community  spouse's  shares,  would 
occur  only  once,  at  the  time  of  initial  application.  After  the  month 
in  which  an  institutionalized  spouse  has  met  the  resource  eligibil- 
ity standard  and  is  determined  to  be  eligible  for  benefits,  no  re- 
sources of  the  community  spouse,  regardless  of  value,  would  be  con- 
sidered available  to  the  institutionalized  spouse.  Thus,  if  while  the 
care  of  the  institutionalized  spouse  is  being  paid  for  by  Medicaid, 
the  community  spouse's  countable  resources  grow  to  exceed  the 
$48,000  initial  limit,  the  State  would  not  be  authorized  to  require 
the  community  spouse  to  apply  any  excess  toward  the  cost  of  care 
of  the  institutionalized  spouse. 

The  Committee  observes  that,  in  many  cases,  the  institutional- 
ized spouse  may  not  apply  for  Medicadd  benefits  until  months  after 
his  admission  to  a  nursing  home.  Often  these  individuals  and  their 
spouses  have  "spent  down"  a  significant  amount  of  their  life  sav- 
ings to  pay  the  nursing  home  charges.  Repeated  division  of  the  cou- 
ple's total  resources  into  equal  spousal  shares  at  each  application 
or  reapplication  for  benefits  would  result  in  the  pauperization  of 
the  community  spouse,  as  the  couple's  total  resources  would  effec- 
tively be  reduced  to  twice  the  resource  eligibility  standard,  general- 
ly $3600,  before  the  institutionalized  spouse  qualified  for  Medicaid. 
Precisely  the  opposite  result  is  intended  bv  the  Committee.  For  this 
reason,  the  bill  requires,  in  effect,  that  a  snapshot"  of  the  couple's 
total  resources  be  taken  at  the  time  of  initial  institutionalization, 
and  that  attribution  of  resources  into  spousal  shares  proceed  on  the 
basis  of  that  "snapshot,"  regardless  of  the  point  at  which  the  insti- 
tutionalized spouse  actually  files  application  for  benefits.  The  Com- 
mittee expects  that  the  States,  in  reconstructing  the  couple's  re- 
sources at  the  time  of  institutionalization,  will  not  apply  unreason- 
able documentation  requirements. 

Post-eligibility  application  of  income. — After  an  institutionalized 
spouse  has  met  the  resource  and  income  criteria  for  eligibility,  the 
income  attributed  to  that  spouse  would  be  applied  as  follows  each 
month.  (The  rules  relating  to  attribution  of  income  for  purposes  of 
determination  of  eligibility,  described  above,  would  also  apply  for 
purposes  of  post-eligibility  treatment  of  income).  From  the  institu- 
tionalized spouse's  income,  the  following  amounts  would  be  deduct- 
ed, in  the  following  order.  First,  at  least  $25  would  be  reserved  for 
that  spouse's  personal  needs.  Second,  a  community  spouse  monthly 
income  allowance  would  be  set  aside.  Third,  a  family  allowance 
would  be  deducted  for  each  minor  or  dependent  child,  dependent 
parent,  or  dependent  sibling  of  either  spouse  living  with  the  com- 
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munity  spouse.  Finally,  there  would  be  deducted  amounts  for  in- 
curred expenses  for  medical  care  for  the  institutionalized  spouse 
not  paid  for  by  Medicaid,  Medicare,  or  another  liable  third  party. 

The  community  spouse  monthly  income  allowance  is  the  amount 
needed  to  bring  the  community  spouse's  monthly  income,  including 
any  income  otherwise  available  to  her,  up  to  a  minimum  level. 
This  minimum  level  is  defined  as  the  sum  of  (1)  an  amount  equal 
to  150  percent  of  the  Federal  poverty  guidelines  for  a  family  of  two, 
or  $925  per  month  in  1987;  (2)  an  excess  shelter  allowance  (the 
amount  by  which  mortgage  expenses  or  rent,  plus  utilitv  costs, 
exceed  30  percent  of  the  amount  in  (1);  and  (3)  one-half  of  the 
amount  by  which  the  income  of  the  institutionalized  spouse  ex- 
ceeds the  sum  of  amounts  (1)  and  (2).  The  community  spouse's  min- 
imum monthly  maintenance  needs  allowance  may  not  exceed  $1500 
per  month.  In  1989  and  each  year  thereafter,  this  amount  would  be 
increased  by  the  percentage  increase  in  the  consumer  price  index 
for  all  urban  consumers  for  each  year  since  September  1987.  This 
$1500  limit  applies  only  to  the  amount  that  may  be  deducted  from 
the  institutionfidized  spouse's  income  for  the  maintenance  of  the 
community  spouse;  it  does  not  in  any  way  constrain  the  amount  of 
income  that  the  community  spouse  may  receive  in  her  own  name 
from  sources  other  than  the  institutionsdized  spouse. 

The  $1500  limit  on  the  minimum  monthly  maintenance  needs  al- 
lowance is  not  absolute.  Under  the  bill,  the  institutionalized  spouse 
is  entitled  to  an  opportunity  to  demonstrate,  at  a  fair  hearing,  that 
the  minimum  monthly  maintenance  needs  allowance  is  inadequate 
to  support  the  community  spouse  without  financial  duress.  If  the 
spouse  makes  this  showing,  by  a  preponderance  of  the  evidence, 
the  State  would  be  required  to  establish  an  adequate  monthly 
maintenance  needs  adlowance  in  that  case. 

Under  the  bill.  States  would  be  required,  upon  request  by  either 
spouse  or  upon  a  determination  of  eligibility,  to  notify  the  institu- 
tionalized spouse  of  the  amount  of  the  community  spouse  monthly 
income  allowance,  the  family  allowance,  the  way  in  which  the  com- 
munity spouse  resource  allowance  was  computed,  and  the  spouse's 
right  to  a  fair  hearing.  The  bill  makes  clear  that  an  institutional- 
ized spouse  who  believes  that  the  minimum  monthly  maintenance 
needs  allowance  for  the  community  spouse  is  inadequate,  or  who 
believes  that  the  State  has  not  accurately  determined  the  amount 
of  monthly  income  actually  available  to  the  community  spouse 
from  other  sources,  is  entitled  to  a  fair  hearing  on  either  of  these 
issues,  as  well  as  any  other  State  determinations  that  adversely 
affect  the  income  or  resources  available  to  the  community  spouse. 

Court  ordered  support — The  Committee  recognizes  that  there 
will  be  some  instances  in  which  the  rules  set  forth  in  the  bill  do 
not  take  adequate  account  of  the  special  circumstances  affecting  a 
particular  community  spouse.  The  bill  therefore  provides  that,  if  a 
court  has  entered  an  order  against  an  institutionalized  spouse  for 
monthly  income  for  the  support  of  the  community  spouse,  the  com- 
munity spouse  monthly  income  allowance  must  be  at  least  as  great 
as  the  amount  of  the  income  ordered  to  be  paid.  Similarly,  if  a 
court  has  entered  a  support  order  against  an  institutionalized 
spouse  requiring  that  spouse  to  transfer  countable  resources  to  the 
community  spouse,  the  spouse  may  comply  with  the  court's  order 
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without  running  afoul  of  the  transfer  of  assets  prohibitions,  even 
where  the  effect  is  to  leave  the  community  spouse  with  countable 
resources  in  excess  of  $48,000. 

Transfer  of  resources. — The  Committee  is  informed  that  a 
number  of  States  have  not  made  effective  use  of  the  authorities 
under  current  law  to  prevent  affluent  individuals  from  disposing  of 
resources  in  order  to  qualify  for  Medicaid  nursing  home  coverage. 
In  the  view  of  the  Committee,  Medicaid — an  entitlement  program 
for  the  poor — should  not  facilitate  the  transfer  of  accumulated 
wealth  from  nursing  home  patients  to  their  non-dependent  chil- 
dren. The  Committee  is  also  concerned  by  the  arbitrary  nature  of 
current  SSI  policy  relating  to  disposal  of  assets,  under  which  the  2- 
year  penalty  for  transfers  is  unrelated  to  the  amount  of  the  assets 
disposed  of.  Accordingly,  the  Committee  bill  replaces  the  current 
law  option  with  a  uniform  national  policy,  mandatory  on  sdl  the 
States,  that  is  specific  to  Medicaid  eligibility  and  that  reasonably 
relates  the  value  of  the  resources  improperly  transferred  to  the 
period  of  denial  of  eligibility. 

Under  the  bill.  States  must  determine  whether  each  nursing 
home  or  hospital  patient  who  applies  for  Medicaid  has,  within  2 
years  of  application,  disposed  of  any  countable  resources  for  less 
than  fair  market  value.  If  such  a  transfer  has  occurred,  the  State 
must  determine  the  value  (as  of  the  time  of  transfer)  of  the  count- 
able resources  transferred  for  which  the  applicant  received  less 
than  fair  market  value.  The  total  uncompensated  value  of  these 
countable  resources  must  then  be  divided  by  the  average  cost,  to  a 
private  patient  at  the  time  of  application,  of  nursing  home  care  in 
the  State.  This  yields  the  number  of  months  for  which  the  individ- 
ual is  ineligible  for  Medicaid,  beginning  with  the  month  in  which 
the  transfer  took  place.  The  Committee  expects  that,  where  practi- 
cable, the  State  should  use  the  cost  of  nursing  home  care  to  private 
patients  in  the  community  in  which  the  applicant  is  institutional- 
ized. 

To  avoid  inequitable  results,  the  bill  provides  for  a  number  of  ex- 
ceptions from  the  denial  of  eligibility  for  transfers  of  countsible  re- 
sources for  less  than  fair  market  value. 

First,  the  prohibition  on  transfer  does  not  apply  at  all  in  the  case 
of  the  transfer  of  an  applicant's  home  to  his  or  her  spouse,  child 
under  21,  or  blind  or  disabled  adult  child.  The  Committee  recog- 
nizes that,  so  long  as  an  individual  lives  in  a  home  or  intends  to 
return  to  it,  the  home  is  not  a  countable  resource.  The  purpose  of 
this  exception  is  to  underscore  that  the  transfer  of  an  applicant's 
or  beneficiary's  home  to  the  community  spouse  or  to  any  minor  or 
disabled  children  would  be  protected. 

Second,  the  prohibition  on  transfers  does  not  apply  at  all  in  the 
case  of  a  transfer  of  countable  resources  to  the  community  spouse 
of  an  institutionalized  individual,  or  to  another  for  the  sole  benefit 
of  the  community  spouse.  Since  the  Committee  bill  establishes 
rules  for  the  attribution  of  resources  of  married  couples  at  the  time 
of  institutionalization  which  reach  both  spouses,  no  purpose  would 
be  served  by  prohibiting  transfers  of  countable  resources  from  the 
institutionalized  spouse  to  the  community  spouse. 

Third,  if  an  individual  can  demonstrate,  to  the  satisfaction  of  the 
State,  that  he  or  she  intended  to  dispose  of  the  resources  at  fair 
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market  value,  or  for  other  valuable  consideration,  denial  of  eligibil- 
ity for  Medicaid  should  not  occur.  The  purpose  of  the  Committee 
bill  is  to  deter  those  who,  through  "^fting"  or  other  disposal, 
knowingly  seek  to  shelter  assets  from  dissipation  due  to  nursing 
home  costs.  The  bill  is  not  intended  to  penalize  those  who  inadver^ 
ently,  or  through  lack  of  sophistication,  did  not  receive  adequate 
compensation.  Nor  is  the  bill  intended  to  deny  eligibility  to  those 
who  transfer  resources  to  relatives  or  others  by  way  of  compensa- 
tion for  the  informal  care  which  these  individuals  have  given  to 
the  applicant  or  beneficiary;  the  imposition  of  a  penalty  in  such 
circumstances  would  have  the  unfortunate  effect  of  discouraging 
family  members  and  friends  from  caring  for  the  frail  elderly  or  dis- 
abled and  helping  them  remain  independent  for  as  long  as  possible. 

Finally,  the  Committee  recognizes  that  there  will  be  circum- 
stances where,  although  an  individual  may  have  transferred  assets 
in  order  to  qualify  for  Medicaid  benefits,  the  effect  of  den3dng  Med- 
icaid coverage  for  the  specified  period  of  time  would  be  to  seriously 
threaten  the  continuing  care  or  well-being  of  the  applicant  or  oth- 
erwise work  an  undue  hardship.  The  Committee  sdso  recognizes 
that  there  will  be  circumstances  where,  with  no  expectation  of 
needing  nursing  home  care  and  no  intent  of  qualifying  for  Medic- 
aid, an  individual  may  give  away  money  or  property,  perhaps  for  a 
grandchild's  education,  and  then  later  learn  that,  as  a  result  of  a 
rapid  change  in  medical  condition,  such  as  a  stroke,  nursing  home 
placement  is  suddenly  required.  The  bill  provides  that  where  the 
State  determines  such  circumstances  exist,  eligibility  for  Medicaid 
benefits  must  not  be  denied. 

These  prohibitions  on  transferring  coimtable  resources,  and  the 
exceptions  to  them,  are  mandatory  on  all  the  States.  The  Commit- 
tee bill  expressly  provides  that  States  are  not  authorized  to  impose 
more — or  less — restrictive  eligibility  delays  than  those  specified  in 
the  Committee  bill.  Thus,  the  States  could  not  impose  any  penalties 
for  transfers  of  resources  on  applicants  or  beneficiaries  other  than 
those  in  nursing  homes  or  hospitals.  Similarly,  the  current  SSI 
policies  relating  to  transfer  of  assets  would  no  longer  apply  for  pur- 
poses of  determining  Medicaid  eligibility  of  applicants  or  benefici- 
aries in  institutions  or  those  outside. 

Conforming  changes.— Currently y  a  number  of  States  that  offer 
Medicaid  coverage  to  the  aged  and  disabled  under  the  "medically 
needy'*  option  use  less  restrictive  income  or  resource  methodologies 
in  determining  eligibility  than  apply  to  the  aged  and  disabled 
under  the  SSI  program.  HCFA  interprets  current  law  to  require 
that  States  use  SSI  income  cuid  resource  methodologies  under  their 
medically  needy  programs  for  the  elderly  and  disabled. 

The  current  treatment  of  income  and  resources  of  institutional- 
ized spouses — substantially  revised  by  the  Committee  bill — is  essen- 
tially the  result  of  applying  SSI  principles  in  a  Medicaid  context. 
This  is  only  one  of  many  examples  where  principles  that  may  be 
valid  in  the  context  of  a  cash  assistance  program  are  not  appropri- 
ate in  the  context  of  a  medical  assistance  program.  The  State  Med- 
icaid Directors  Association  has  submitted  a  report  to  the  Congress 
concluding  that  directly  linking  Medicaid  and  SSI  income  and  re- 
source methodologies  results  in  impoverishment  of  the  elderly  and 
disabled,  increased  State  and  Federal  costs,  and  burdensome  ad- 
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ministrative  practices.  The  Medicaid  Directors  offer  a  number  of 
examples  of  SSI  policies  which  are  inappropriate  when  applied  to 
Medicaid,  such  as  the  rule  that  resource  eligibility  is  determined 
on  the  first  day  of  the  month.  Following  this  SSI  rule,  if  a  nursing 
home  patient  has  resources  in  excess  of  the  allowable  threshold 
($1,800)  on  that  day,  he  or  she  is  ineligible  for  Medicaid  throughout 
the  rest  of  the  month,  even  if  the  amount  of  excess  resources  is  too 
smcdl  to  enable  the  individual  to  pay  for  the  entire  month's  nurs- 
ing home  costs. 

In  the  view  of  the  Committee,  there  is  no  justification  for  the 
rigid  application  of  SSI  eligibility  rules  to  Medicaid  medically 
needy  programs.  Prior  to  this  HCFA  interpretation,  States  had 
flexibility  to  establish  income  or  resource  methodologies  less  re- 
strictive— i.e.,  more  generous  from  the  applicant's  standpoint — 
than  those  under  SSI.  States  should  continue  to  have  this  flexibil- 
ity. On  the  other  hand,  the  Committee  does  not  believe  that  the 
States  should  have  the  discretion  to  apply  methodologies  under 
their  medically  needy  programs  that  are  more  restrictive — i.e.,  less 
generous  from  the  applicant's  standpoint — than  those  under  SSI. 
The  bill  therefore  provides  that  the  State's  methodology  for  deter- 
mining eligibility  for  the  medically  needy  aged  and  dSabled  shall 
be  no  more  restrictive  than  that  under  the  SSI  progrsim  (or,  in  the 
case  of  families  with  children,  under  the  corresponding  Aid  to  Fam- 
ilies with  Dependent  Children  cash  assistance  program).  To  avoid 
any  possible  ambiguity,  the  bill  provides  that  a  methodology  is  con- 
sidered to  be  "no  more  restrictive"  if,  using  the  methodology,  indi- 
viduals qualify  for  Medicaid  even  though  they  would  not  be  eligible 
were  the  SSI  methodology  used,  and  individuals  who  would  be  eligi- 
ble for  Medicaid  under  the  SSI  methodology  would  not  be  ineligible 
under  the  State's  medically  needy  methodology. 

Effective  dates. — The  provisions  relating  to  the  treatment  of 
income  and  resources  for  institutionalized  spouses  are  effective  for 
individuals  residing  in  institutions  on  or  after  January  1,  1988. 
This  includes  spouses  who  were  residing  in  nursing  homes  before 
that  date,  as  well  as  spouses  who  are  admitted  on  or  after  that 
date.  The  provisions  relating  to  transfers  of  resources  apply  to  all 
institutionalized  individuals  first  applying  for  Medicaid  on  or  after 
January  1,  1988,  with  respect  to  any  transfers  for  less  than  fair 
market  value  occurring  up  to  two  years  prior  to  the  date  of  applica- 
tion. Both  provisions  are  effective  whether  or  not  the  Secretary  of 
HHS  has  promulgated  final  implementing  regulations.  If  the  Secre- 
tary determines  that  a  State  requires  State  legislation,  other  than 
an  appropriations  bill,  to  implement  these  requirements,  the  provi- 
sions do  not  take  effect  until  the  first  day  of  the  first  calendar 
quarter  beginning  after  the  close  of  the  first  regular  State  legisla- 
tive session  beginning  after  enactment.  Finally,  the  provision  al- 
lowing States  to  use  less  restrictive  income  and  resource  method- 
ologies in  their  medically  needy  programs  is  October  1,  1982,  the 
effective  date  of  the  current  statutory  language  on  which  HCFA  er- 
roneously bases  its  current  interpretation.  No  disallowances  or 
other  adverse  actions  may  be  taken  against  States  based  on  the 
current  statutory  language  relating  to  "same"  methodologies. 

Examples. — The  following  examples  illustrate  the  operation  of 
the  Committee  bill.  Assume  an  elderly  couple  who  together  own  a 
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home  assessed  at  $110,000  and  have  a  joint  savings  account,  to 
which  either  spouse  has  unrestricted  access,  with  a  bsdance  of 
$20,000.  The  husband's  monthly  income,  from  his  Social  Security 
benefit  and  his  private  pension,  is  $750.  The  wife,  who  worked  at 
home  all  her  life  raising  a  family,  has  income  of  $150  from  Social 
Security.  The  husband  develops  Alzheimer's  disease  and  his  wife, 
no  longer  able  to  care  for  him  at  home,  must  place  him  in  a  nurs- 
ing home.  The  husband  applies  for  Medicaid.  'The  State  covers  *'op- 
tional  categorically  needy '  nursing  home  residents  under  a  special 
income  standard  of  $875  per  month  and  a  resource  standard  of 
$1,800.  The  State'p  maintenance  needs  allowance  for  community 
spouses  is  $340  per  month. 

Under  current  law,  the  husband  is  categorically  related  due  to 
his  age,  and,  as  of  the  beginning  of  the  first  full  calendar  month 
after  institutionalization,  is  eligible  under  the  special  income  stand- 
ard of  $875.  (Until  the  beginning  of  the  first  full  calendar  month, 
the  wife's  income  is  attributed  to  him,  and  he  does  not  meet  the 
special  income  standard).  However,  he  must  still  meet  the  $1,800 
resource  standard.  The  entire  amount  in  the  couple's  joint  savings 
account  is  attributed  to  the  husbaind,  since  he  has  unrestricted 
access  to  it,  giving  him  excess  resources  of  $18,200.  Until  he  spends 
these  excess  resources,  he  will  remain  ineligible  for  Medicaid.  If  he 
gives  the  $18,200  to  his  wife,  the  State  has  the  option  of  denjdng 
him  Medicaid  eligibility  for  more  than  2  years  from  the  date  of 
transfer. 

Assuming  all  the  excess  resources  in  the  couple's  joint  account 
are  applied  to  the  cost  of  nursing  home  care,  and  assuming  a  pri- 
vate patient  rate  of  $2,000  per  month,  it  will  take  about  9  months 
for  the  husband  to  become  resource-eligible  for  Medicaid.  After  eli- 
gibility has  been  established,  the  husband's  income  is  applied  as 
follows.  First,  an  allowance  of  $25  is  reserved  for  his  personal 
needs.  Then  an  allowance  of  $190  for  the  maintenance  needs  of  his 
wife  (the  State  standard  of  $340  minus  the  wife's  own  income  of 
$150)  is  set  aside.  If  the  husband  had  no  uncovered  medical  costs  in 
the  previous  month,  the  remaining  $535  of  his  income  is  applied  to 
the  cost  of  nursing  home  care.  The  remainder  is  paid  by  the  State 
and  Federal  governments  through  Medicaid. 

The  wife  in  the  community  is  left  with  the  house,  a  monthly 
income  of  $340,  and  access  to  the  $1,800  remaining  in  the  couple's 
joint  savings  account.  Before  her  husband  entered  the  nursing 
home,  the  couple's  total  income  ($900  per  month)  was  about  146 
percent  of  the  Federal  poverty  level  for  a  couple;  after  her  hus- 
band's institutionalization,  she  has  only  $1,800  in  liquid  assets  and 
her  income  places  her  at  75  percent  of  the  Federal  poverty  level  for 
a  single  individual. 

In  sharp  contrast  to  current  law,  the  Committee  bill  would  not 
impoverish  the  wife  in  this  case.  At  the  time  the  husband  enters 
the  nursing  home,  only  $750  in  income  would  be  attributed  to  him, 
and  he  would  immediately  be  eligible  under  the  State's  special 
income  standard.  With  respect  to  resources,  half  of  the  couple's 
total  assets  would  be  attributed  to  the  wife  and  half  to  the  hus- 
band. However,  the  bill  allows  the  husband  to  transfer  without 
penalty  $12,000 — the  minimum  community  spouse  resource  allow- 
ance— to  an  account  in  his  wife's  name  at  any  time.  When  the  hus- 
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b£ind  has  spent  all  but  $1,800  of  the  remaining  $8,000,  he  becomes 
resource-eligible  for  Medicaid.  Assuming  he  applies  all  of  these 
excess  resources  to  the  cost  of  his  nursing  home  care  at  $2,000  per 
month,  this  will  take  about  4  months. 

Once  eligibility  for  Medicaid  has  been  established,  the  husband's 
monthly  income  is  applied  as  follows.  First,  $25  is  set  aside  each 
month  for  a  personal  needs  allowance.  Second,  $725  is  reserved  for 
the  maintenance  needs  of  the  community  spouse.  The  community 
spouse  is  allowed  a  minimum  of  $925,  including  her  income;  since 
the  wife's  income  is  only  $150,  she  can  receive  at  least  $775  from 
the  husband.  However,  since  the  husband's  total  income  is  less 
than  $775,  she  receives  only  the  total  income  less  the  $25  personal 
needs  allowance,  or  $725.  Nothing  remains  to  reduce  the  cost  of  the 
husband's  nursing  home  care  to  the  Medicaid  program. 

Under  the  Committee  bill,  the  wife  is  left  with  a  monthly  income 
of  $875  (her  Social  Security  check  of  $150  plus  the  maintenance 
needs  allowance  of  $725),  or  about  190  percent  of  the  Federal  pover- 
ty level  for  a  single  individual.  She  also  has  $12,000  in  savings  in 
her  name.  The  husband  would  qualify  for  Medicaid  about  5  months 
earlier  than  under  current  law.  The  total  Federal  and  State  Medic- 
aid payment  to  the  nursing  home  would  go  up  by  $535  per  month 
(the  difference  between  the  husband's  $190  community  spouse 
monthly  income  allowance  under  current  law  and  the  $725  allow- 
ance under  the  bill). 

Another  example  will  illustrate  the  effect  of  the  bill's  provision 
for  an  equal  division  of  the  couple's  resources.  Assume  that  the 
couple's  joint  savings  account  at  the  time  of  institutionalization 
contains  not  $20,000,  but  $50,000.  Under  the  bill,  the  husband 
would  be  allowed,  without  penalty,  to  transfer  $25,000  of  this 
amount  to  an  account  in  the  wife's  name.  Of  the  remaining  half, 
$23,000  would  have  to  be  spent  before  the  husband  would  become 
resource-eligible  for  Medicaid.  Under  current  law,  all  but  $48,200 
in  the  joint  account  has  to  be  spent  before  the  husband  becomes 
eligible  for  Medicaid.  (Although  a  couple  with  $50,000  in  savings  is 
likely  to  have  household  goods  and  personal  effects  valued  at  more 
than  $2,000,  the  bill  provides  that  all  these  items  are  not  to  be  con- 
sidered resources  for  purposes  of  determining  the  community 
spouse  resource  allowance). 

The  effect  of  the  bill's  ceiling  of  $48,000  on  the  community 
spouse  resource  allowance  may  be  demonstrated  by  assuming  that 
the  couple  has  not  $20,000,  but  $100,000  in  joint  savings  accounts 
and  jointly  held  stocks  and  mutual  funds  at  the  time  of  the  hus- 
band's institutionalization.  The  bill  allows  the  husband  to  transfer 
half  of  the  jointly  held  resources,  or  $50,000,  to  the  wife  in  her  own 
name,  subject  to  the  limit  of  $48,000.  Thus,  the  couple  would  have 
to  spend  $50,200  (the  husband's  $50,000  share,  plus  $2,000  excess 
resources  from  the  wife's  share,  less  the  resource  eligibility  stand- 
ard of  $1,800)  before  the  husband  could  qualify  for  Medicaid.  Again, 
any  household  goods  or  personal  effects  would  not  be  taken  into  ac- 
count in  determining  the  amount  of  the  community  spouse's  re- 
source allowance. 

The  effect  of  the  bill  on  financial  planning  (or  the  lack  thereof) 
can  be  illustrated  with  the  following  example.  Assume  that  this 
couple  has  a  total  of  $50,000  in  savings,  and  because  it  has  done  no 
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financial  planning,  all  of  these  resources  are  held  by  the  husband 
in  his  own  name  when  he  is  admitted  to  the  nursing  home.  Under 
current  law,  the  husband  cannot  qualify  for  Medicaid  until  all  but 
$1,800  of  this  amount  is  spent.  Under  the  bill,  however,  the  hus- 
band may  transfer  $25,000  to  the  wife  in  her  own  name  without 
penalty. 

If  one  assumes  that  this  couple,  learning  of  the  husband's  dis- 
ease, anticipated  the  need  for  institutionalization  and  transferred 
all  of  the  $50,000  joint  savings  to  the  wife  more  than  two  years 
prior  to  application  for  Medicaid,  the  result  under  the  bill  is  the 
same  as  in  the  previous  example.  Regardless  of  ownership,  the  re- 
sources are  attributed  in  equal  shares  to  each  spouse.  Until  the 
wife's  resources  are  reduced  to  $25,000,  the  husband  is  not  re- 
source-eligible for  Medicaid.  Under  current  law,  the  husband,  with 
no  resources  attributable  to  him,  would  immediately  qualify  for 
Medicaid,  and  the  wife  would  be  under  no  Federal  law  obligation  to 
contribute  toward  the  cost  of  his  care. 

Finally,  the  concept  of  the  resource  "snapshot"  at  institutional- 
ization is  illustrated  by  the  following  example.  Assume,  as  above, 
that  couple  has  countable  resources  of  $50,000,  jointly  held,  at  the 
time  of  the  husband's  admission  to  the  nursing  home.  The  husband 
does  not  apply  for  Medicaid  upon  admission;  instead,  the  couple 
begins  to  spend  it  resources  to  pay  for  the  cost  of  his  care.  After  a 
year,  the  couple  has  spent  $24,000  from  its  joint  resources,  and  the 
husband  applies  for  Medicaid.  The  State  would  then  look  back  to 
the  date  of  the  husband's  institutionalization  for  purposes  of  attrib- 
uting resources.  Since  the  wife's  spousal  share  was  $25,000  then,  if 
the  husband  transfers  his  interet  in  $25,000  of  the  remaining  re- 
sources to  his  wife,  he  will  immediately  be  resource-eligible  for 
Medicaid,  since  the  remaining  $1,000  would  meet  the  $1,800  re- 
source standard. 

Study  of  adult  day  care  services  (section  215) 

The  Committee  bill  would  require  the  Secretary  of  Health  and 
Human  Services  to  conduct  a  survey  and  report  to  the  Congress  on 
adult  day  care  services  that  are  currently  being  provided  through- 
out the  United  States.  Such  a  report  is  to  include  information  on 
(1)  the  scope  of  adult  day  care  services  and  the  extent  of  their 
availability  around  the  country;  (2)  the  characteristics  of  the  vari- 
ous entities  (such  as  community-based  programs,  hospitals,  and 
nursing  facilities)  that  provide  these  services;  (3)  licensure,  certifi- 
cation, and  other  quality  standards  that  are  applicable  to  those  en- 
tities providing  such  services;  (4)  the  cost  and  finemcing  of  adult 
day  care  services;  and  (5)  the  characteristics  of  individuals  who  use 
the  services  (including  on  the  individuals'  level  of  disability  and  on 
the  availability  of  similar  in-home  care  services). 

The  purpose  of  this  review  is  to  evaluate  programs  and  projects 
that  have  already  been  established,  so  that  Congress  can  properly 
consider  the  advisability  of  Medicare  coverage  for  adult  day  care 
services.  Thus,  it  is  not  the  intention  of  the  Committee  that  the 
Secretary  undertake  a  demonstration  project  or  in  any  other 
matter  initiate  or  fund  new  adult  day  care  programs.  The  Secre- 
tary is  to  report  only  on  the  current  availability  of  services  and  on 
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the  state  of  the  art  of  the  provision  and  monitoring  of  quality  of 
adult  day  health  services. 

In  addition  to  the  material  collected  from  the  national  survey, 
the  Secretary's  report  to  the  Congress  is  to  include  various  recom- 
mendations concerning  the  establishment  of  an  adult  day  care  ben- 
efit under  the  Medicare  progreim.  Among  the  issue  to  be  addressed 
are  the  appropriate  population  to  be  served,  the  type  of  services  to 
be  provided,  the  qualifications  for  Medicare  provider  certification, 
and  the  method  for  reimbursement.  More  specifically,  the  Secre- 
tary is  to  make  recommendations  on  who  needs  and  uses  adult  day 
care  services  and  what  kind  of  organizational  arrangements  and 
staffing  patterns  would  best  meet  these  service  requirements. 

The  Committee  bill  would  require  that  the  Secretary  make  his 
report  to  the  Congress  not  later  than  1  year  after  the  enactment  of 
this  legislation. 

TITLE  in — UNITED  STATES  BIPARTISAN  COMMISSION  ON  COMPREHENSIVE 

HEALTH  CARE 

The  bill  would  establish  a  15-member  Congressional  Commission 
to  make  recommendations  regarding  Federal  programs  for  compre- 
hensive health  care,  and  would  authorize  appropriations  of  $1.5 
million  for  this  purpose. 

The  Commission  would  be  comprised  of  six  members  of  the 
House  appointed  by  the  Speaker,  six  members  of  the  Senate  ap- 
pointed by  the  President  Pro  Tempore,  and  three  members  appoint- 
ed by  the  President.  No  more  than  eight  members  could  be  from 
the  same  political  party.  The  Commission  would  select  a  chairman 
and  vice  chairman  from  among  its  members. 

The  Commission  would  examine  shortcomings  in  the  current  de- 
livery and  financing  of  health  care  that  limit  or  prevent  access  to 
comprehensive  health  care  by  the  elderly  and  disabled  and  by  all 
other  Americans. 

Within  six  months  of  enactment,  the  Commission  would  submit  a 
report  to  the  Congress,  with  findings  and  recommendations  for  ap- 
propriate legislative  initiatives  regarding  comprehensive  long-term 
care  for  the  elderly  and  disabled.  Within  one  year  of  enactment, 
the  Commission  would  issue  a  comparable  report  on  comprehensive 
health  care  services  for  the  elderly  and  disabled  and  for  all  Ameri- 
cans. 

For  this  purpose,  comprehensive  health  care  services  would  in- 
clude hospital  and  physician  services,  screening  examinations  and 
other  preventive  care  services,  long-term  care  services,  mental 
health  services,  prescription  drugs,  eyeglasses,  hearing  aids, ,  and 
dentures.  Comprehensive  long-term  care  would  include  custodial 
and  noncustodial  services,  furnished  in  facilities,  the  home,  or  com- 
munity-based settings. 

In  making  it  recommendations,  the  Commission  would  consider 
the  amount  of  funds  necessary  to  finance  needed  services  and  possi- 
ble sources  of  such  funds,  raised  in  a  manner  consistent  with  prin- 
ciples of  social  insurance.  It  would  also  consider  the  most  effective 
and  efficient  manner  of  administering  such  services. 

The  Committee  expects  the  Commission  to  examine  carefully  the 
effects  of  the  current  29-month  waiting  period  which  the  disabled 
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must  satisfy  before  they  become  eligible  for  Medicare.  For  many  of 
the  disabled,  this  waiting  period  prevents  their  receiving  health 
care  during  the  period  of  time  when  they  are  most  in  need  of  it. 
Many  of  them  do  not  have  private  health  insurance  during  this 
crucial  period  and  are  unable  to  obtain  rehabilitative  o>  restorative 
care,  while  their  condition  worsens  and  many  of  them  die.  The 
Commission  should  examine,  and  make  recommendations  on,  re- 
ducing or  eliminating  the  waiting  period,  including  an  assessment 
of  the  costs  and  effects  of  the  waiting  period  on  the  disabled. 

The  Commission  would  be  empowered  to  appoint  and  compensate 
staff,  procure  consult^ts,  hold  hearings,  request  studies  from  the 
GAO  and  cost  estimate&  from  CBO,  request  technical  assistance  or 
the  detail  of  employees  from  other  Federal  agencies,  request  sup- 
port from  the  Greneral  Services  Administration,  obtain  information 
from  any  Federal  agency,  and  accept  gifts  or  donations  of  services 
or  property.  The  Commission  would  expire  30  days  after  the  sub- 
mission of  its  last  report. 

Hearings 

The  Committee's  Subcommittee  on  Health  and  the  Environment 
held  four  days  of  hearings  on  H.R.  1711,  H.R.  1760,  H.R.  1761,  H.R. 
1762,  H.R.  2470,  and  H.R.  2485,  on  May  21,  27  and  28,  and  June  2, 

1987.  Testimony  was  received  from  39  witnesses,  representing  bene- 
ficiary and  consumer  groups,  health  care  providers,  and  a  variety 
of  other  organizations. 

Committee  Consideration 

On  June  9,  1987,  the  Subcommittee  on  Health  and  the  Environ- 
ment met  in  open  session  and  ordered  reported  the  bill  H.R.  2470, 
as  amended,  by  a  vote  of  9  to  1,  a  quorum  being  present.  On  June 
16  and  17,  1987,  the  Committee  met  in  open  session  and  ordered 
reported  the  bill  H.R.  2470,  with  amendments,  by  a  recorded  vote 
of  30  to  12,  a  quorvun  being  present. 

CoMMirrEE  Oversight  Findings 

Pursuant  to  clause  2GX3XA)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  or  recommendations  have 
been  made  by  the  Committee. 

Committee  on  (Government  Operations 

Pursuant  to  clause  2GX3XD)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  have  been  submitted  to 
the  Committee  by  the  Committee  on  Government  Operations. 

Committee  Cost  Estimate 

In  compliance  with  clause  7(a)  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  believes  that  the  bill  will 
reduce  the  deficit  by  a  total  of  $907  million  over  the  fiscal  years 

1988,  1989,  and  1990. 
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Congressional  Budget  Office  Estimate 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  June  29,  1987. 

Hon.  John  D.  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce,  House  of  Repre- 
sentatives, Washington,  DC 

Dear  Mr.  Chairman:  The  Congressionsd  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  H.R.  2470  Amended,  the  Medi- 
care Catastrophic  Protection  Act  of  1987,  as  ordered  reported  on 
June  17,  1987,  by  the  Committee  on  Energy  and  Commerce. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

With  best  wishes, 
Sincerely, 

Robert  F.  Hale 
(For  EJdward  M.  Gramlich,  Acting  Director). 

congressional  budget  office — COST  estimate 

1.  Bill  number:  H.R.  2470  as  amended  by  the  Committee. 

2.  Bill  title:  The  Medicare  Catastrophic  Protection  Act  of  1987. 

3.  Bill  status:  As  amended  and  ordered  reported  by  the  Commit- 
tee on  Energy  and  Commerce  on  June  17,  1987. 

4.  Bill  purpose:  To  amend  title  XVIII  of  the  Social  Security  Act 
to  provide  protection  against  catastrophic  medical  expenses  under 
the  Medicare  program,  and  for  other  purposes. 

5.  Estimated  cost  to  the  Federal  Government: 


[By  fiscal  years,  m  millions  of  dollars] 

1988         1989        1990        1991  1992 


DIRECT  SPENDING/OFFSETTING  RECEIPTS 


Sec.  101  Provisions 


Eliminating  the  limit  on  covered  hospital  days: 

Budget  authority  

-10.0 

-30 

-60 

-90 

-130 

Outlays  

180.0 

300 

345 

380 

420 

Eliminating  enrollees'  copayments  for  hospital  coinsurance  and  reserve 

days: 

Budget  authority  

-15.0 

-50 

-  -95 

-150 

-210 

Outlays  

295.0 

485 

560 

615 

680 

Limiting  payment  of  the  hospital  deductit)le  to  the'  first  stay  each  year: 

Budget  authority  

-20.0 

-60 

-110 

-160 

-220 

Outlays  

395.0 

530 

550 

595 

655 

Indexing  the  first-stay  hospital  deductible  amount  to  the  COLA: 

Budget  authority  

(M 

-5 

-15 

-35 

-65 

Outlays  

10.0 

75 

175 

290 

410 

Changing  the  calculation  of  the  pt.  A  premium: 

Budget  authority  

15.0 

25 

25 

25 

25 

Outlays  

15.0 

25 

25 

25 

25 

Effect  on  trust  fund  from  change  in  pt.  A  premium: 

Budget  authority  

-16.0 

-27 

-30 

-30 

-35 

Outlays  

0 

0 

0 

0 

0 
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(By  Tiscai  years,  in  mWioRS  Of  doibrs] 


1988 


1989 


1990 


1991 


1992 


Sec.  102  Provisions 

Changing  the  requirements  for  coinsurance  on  SNF  stays,  and  covering 
up  to  150  days  a  yean 

Budget  airttwrity   -10.0      -30      -55      -85  -120 

Outlays   170.0       275       315       350  385 

Eliminating  the  prior  hospitalization  requirement  for  coverage  of  SNF 
stays: 

Budget  authority   (>)         -2       -5      -10  -15 

Outlays  „   0  40        55        65  75 

Sec.  103  Provisions 

Eliminating  the  210  day  limit  on  hospice  benefits: 

Budget  authority   (»)         (>)       (>)       (»)  (•) 

Outlays   (»)  1111 

Sec.  104  Provisions 

Changing  blood  deductible  requirements  from  3  per  spell  to  3  a  year: 

Budget  authority   (>)         -1       -2       -5  -5 

Outlays   5.0         8        10        10  11 

Sec.  105  Provisions 

Transferring  home  health  benefits  to  pt.  B: 
Effect  on  pt.  A: 

Budget  authority   0         130       445       865  1,360 

Outlays   0     -2,896   -4,440   -5,106  -5,867 

Effect  on  pt.  B: 

Budget  authority   0       3,435      4,690      5,270  6,075 

Outlays   0       2.896      4,440      5,106  5,867 

Sec.  201  Provisions 

Capping  pt.  B  copayments: 

Budget  authority   0       2,445      3,760     4,480  5,330 

Outlays   0       2,065     3,515     4,310  5,125 

Counting  costs  of  certain  screening  tests  toward  cap: 

Budget  authority   0  35        50        55  70 

Outlays   0  30        50        55  65 

Sec.  202  Provisions 

Covering  catastrophic  expenses  for  prescription  drugs: 

Budget  authority   0  965  1,890  2,320  2,600 

Outlays   0  965  1,890  2,320  2,600 

Increasing  pt  B  premium  to  cover  resulting  outlay  costs: 

Budget  authority   -90.0  -1,085  -2.015  -2,450  -2,740 

Outlays   -90.0  -1,085  -2,015  -2,450  -2,740 

Additional  costs  of  Medicaid  buy-in  requirenient  due  to  drug  benefit: 

Budget  authority   0  20  35  55  75 

Outlays   0  20  35  55  75 

Sec.  203  Provisions 

Providing  in-home  personal  care: 

Budget  authority   0  145       285  380  485 

Outlays   0  120       270  360  460 

Increasing  pt.  8  premium  to  cover  resulting  outlay  costs: 

Budget  authority   0  -120  -270  -360  -460 

Outlays   0  -120  -270  -360  -460 

Sec.  204  Provisions 

Extending  home  health  benefits  to  35  consecutive  days: 

Budget  authority   0         180       255       285  330 

Outlays   0         155       240       275  315 
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[By  fiscal  years,  in  miions  of  doRars] 

19S8        1989        1990        1991  1992 


Sec.  205  Provisions 

Increasing  limit  on  payments  for  outpatient  mental  health  services  to 
$1,000  a  year: 

Budget  authority  

Outlays  

Indexing  Nmit  to  MEI: 

Budget  authority   

Outlays  .,  

Clarifying  dassification  of  medical  management  services: 

Budget  authority  

Outlays    

Sec.  206  Provisions 

Covering  costs  of  influenza  vaccine: 

Budget  authority  

Outlays  

Increasing  pt.  B  premium  to  cover  resulting  outlay  costs: 

Budget  autiwrity  

Outlays  

Sec.  208  Provisions 

Requiring  state  Medicaid  programs  to  buy-in  all  Medicare  beneficiaries 
with  incomes  below  the  Federal  poverty  line: 

Budget  authority  

Outlays  


Adjusting  pt.  6  premium: 

Budget  authority  

Outlays  


Sec.  209  Provisions 


Sec.  214  Provisions 


Protecting  community  spouses  from  impoverishment: 

Budget  authority  

Outlays  „  

Restricting  transfer  of  assets: 

Budget  authority  

Outlays  

Medicaid  Savings 

Effects  of  Medicare  provisions  on  Federal  Medicaid  costs: 

Budget  authority  

Outlays  

Total  direct  spending/offsetting  receipts: 

Budget  authority  

Outlays  

AMOUNTS  SUBJECT  TO  APPROPRIATIONS 

Sec.  201  Provisions 

Administrative  costs  to  implement  copayment  cap:  Outlays  

Notice  to  physicians  for  enrollees  above  the  cap:  Outlays  

Sec.  202  Provisions 

Administrative  costs  for  drug  benefrt:  Outlays  

Sec.  207  Provisions 

Annual  notice  to  enrollees  of  benefits  under  Medicare  (half  from  HI;  half 
from  SMI):  Outlays  


0 

100 

200 

270 

3S0 

0 

85 

185 

255 

335 

0 

0 

15 

25 

30 

0 

0 

15 

25 

30 

0 

70 

105 

130 

155 

0 

65 

100 

125 

150 

0 

45 

70 

75 

80 

0 

40 

70 

75 

80 

0 

-40 

-70 

-75 

-80 

0 

-40 

-70 

-75 

-80 

70.0 

360 

425 

490 

535 

70.0 

360 

425 

490 

535 

-5.0 

-65 

-375 

-610 

-690 

-5.0 

-65 

-375 

-610 

-690 

180.0 

310 

330 

350 

375 

180.0 

310 

330 

350 

375 

-125.0 

-135 

-145 

-155 

-165 

-125.0 

-135 

-145 

-155 

-165 

-80.0 

—370 

—555 

—660 

—780 

-80.0 

-370 

-555 

-660 

-780 

1  AC  n 
—  lOo.O 

0,110 

1,025 

4,140 

5,735 

6,725 

7,895 

30.0 

30 

20 

20 

20 

0 

1 

1 

1 

1 

90.0 

120 

125 

130 

135 

4.0 

4 

4 

4 

4 
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[By  fiscal  years,  in  millions  of  dollars] 

1988         1989        1990        1991  1992 


Mailing  directories  of  participating  physicians  to  all  enrollees:  Outlays   25.0        25        25        25  25 

Sec.  213  Provisions 

Providing  research  funding  on  long-tenii  care  (half  from  HI;  half  from 

SMI):  Outlays   5.0         5         5         5  5 

Sec.  308  Provisions 

Authorization  of  appropriations  for  commission  on  comprehensive  health 
care:  Outlays   1.5  0  0  0  0 

Total  amounts  subject  to  appropriations:  Outlays   156.0       185       180       185  190 

REVENUES 

Sec.  106  Provisions 

Imposing  an  income-related  supplemental  premium:  *  Revenues   1,421.0     5,018     5,888     6,641  7,550 


Total: 

Budget  authority   -106.0  6,245  8,778  10,200  12,430 

Outlays   1,181.0  4,325  5,915  6,910  8,085 

Revenues   1,421.0  5,018  5,888  6,641  7,550 

Change  in  deficit   -241.0  -693  27  269  535 


>  Less  ttian  $0.5  miUion. 

*  Estimates  are  from  the  Joint  Committee  on  Taxation. 

Note.— Conqnnents  may  not  sum  to  total  (faie  to  rouncfing.  The  effects  of  this  InII  fall  wittiin  hinction  570  and  function  550. 

Basis  of  estimate:  Under  current  law,  Part  A  of  Medicare  (Hospi- 
tal Insurance)  pays  most  of  the  costs  for  Medicare-covered  services 
provided  by  hospitals,  skilled  nursing  facilities  (SNFs),  home  health 
agencies,  and  hospices.  Enrollees  share  the  costs  of  services 
through  a  variety  of  copayinent  requirements,  most  of  which  are 
related  to  the  first-day  hospital  deductible  amount  (which  was  $520 
in  1987).  Part  B  of  Medicare  (Supplementary  Medical  Insuramce) 
pays  for  services  provided  by  physicians,  independent  laboratories, 
and  hospital  outpatient  departments.  Under  current  law,  SMI  en- 
rollees are  responsible  for  the  first  $75  of  covered  medical  ex- 
penses, plus  20  percent  of  all  reasonable  charges  above  the  deducti- 
ble amount. 

Title  I  of  H.R.  2470  would  change  the  HI  copajnuent  require- 
ments, generally  effective  January  1,  1988,  with  the  result  that 
Medicare's  reimbursement  costs  would  increase.  It  would  also 
change  the  way  in  which  the  HI  premium  is  calculated,  which 
would  affect  only  those  enrollees  not  already  entitled  to  HI  benefits 
through  previous  payroll  tax  contributions.  Title  II  of  H.R.  2470 
would  alter  copa5anent  requirements  under  Part  B  of  Medicare  by 
capping  each  enrollee's  annual  liability  for  copayments,  first  effec- 
tive for  calendar  year  1989.  It  would  also  provide  for  expansion  of 
mental  health  and  home  health  benefits  under  Medicare,  and  for 
additional  benefits  under  Medicaid. 

This  amendment  to  H.R.  2470  would  not  affect  Title  I.  It  would 
be  a  substitution  for  Title  II.  It  would  provide  new  benefits  under 
both  Medicare  and  Medicaid  in  addition  to  those  contained  in  the 
original  bill.  It  would  also  require  higher  increases  in  the  SMI  pre- 
mium to  finance  the  additional  benefits. 


85 

Estimates  of  the  costs  to  Medicare  from  the  copayment  provi- 
sions of  this  bill  were  derived  by  simulating  the  effects  of  proposed 
changes  on  a  1  percent  random  sample  of  Medicare  enrollees 
(about  300,000  enroUee  records).  Medicare  reimbursement  and  co- 
pajrment  costs  for  these  enrollees  in  1985  under  current  law  were 
aged  to  1988  through  1992,  using  CBO's  baseline  projections  for  en- 
rollment and  reimbursements,  separately  for  each  major  service 
category.  Total  Medicare  reimbursements  under  current  law  were 
compared  to  what  reimbursements  would  be  after  implementation 
of  the  proposed  provisions  to  obtain  the  estimated  costs  of  the  bene- 
fit expansion.  ; 

Under  current  law,  Medicare  reimbursements  per  enrollee  are 
projected  to  increase  by  about  9.6  percent  annually  between  1987 
and  1992.  Under  this  amendment  bUl,  reimbursements  per  enrollee 
would  increase  by  an  estimated  11.4  percent  annusdly  over  the 
same  period.  About  70  percent  of  the  additional  Medicare  benefit 
costs  would  be  due  to  the  assumption  by  Medicare  of  some  enroll- 
ees' copa)mient  liabilities  for  current  services.  The  remsiining  30 
percent  of  estimated  costs  would  be  due  to  increases  in  Medicare- 
covered  services,  due  partly  to  expanded  coverage  and  partly  to  in- 
creased use  of  services  by  enrollees  in  response  to  reduced  cost- 
sharing.  The  utilization  responses  assumed  in  the  estimates  were 
based  on  regression  analyses  of  health  care  use  by  Medicare  enroll- 
ees with  and  without  supplementary  insurance  coverage  for  their 
Medicare  copayment  costs,  using  1984  Health  Insurance  Survey 
data. 

The  revenue  estimates  for  the  income-related  premiums  were  ob- 
tained from  the  Joint  Ck)mmittee  on  Taxation,  and  were  based  on 
simulations  on  a  stratified  random  sample  of  current  income  tax 
returns,  projected  through  1992. 

The  specific  provisions  of  the  bill  are  explained  in  detail  below. 
Unless  otherwise  indicated,  the  Title  I  provisions  would  take  effect 
on  January  1,  1988,  and  the  Title  II  provisions  would  take  effect  on 
January  1,  1988. 

Direct  spending/offsetting  receipts 
Section  101  provisions 

Section  101  of  the  bill  contains  five  provisions,  discussed  in  turn 
below.  The  estimates  in  this  section  take  account  of  Medicare's  ad- 
ditional reimbursements  to  hospitals  to  compensate  for  Medicare 
enrollees'  bad  debt— that  is,  the  failure  by  some  enrollees  to  pay 
the  deductible  and  coinsurance  amounts  for  which  they  are  liable. 
Estimates  by  the  Inspector  General  of  the  Department  of  Health 
and  Human  Services  indicate  that  about  4  percent  of  enrollees'  co- 
pajmient  liabilities  for  hospital  stays  are  bad  debt,  which  is  eventu- 
ally paid  by  Medicare. 

Eliminating  the  limit  on  covered  hospital  days:  Under  current 
law,  Medicare  will  cover  up  to  90  days  during  each  spell  of  illness, 
plus  an  additional  lifetime  reserve  of  up  to  60  days.  In  addition, 
there  is  a  lifetime  reserve  of  190  days  for  inpatient  psychiatric 
care.  This  bill  would  eliminate  the  limit  on  covered  hospital  days 
for  general  care,  but  would  retain  the  lifetime  limit  for  inpatient 
psychiatric  care.  Only  a  fraction  of  a  percent  of  enrollees  (fewer 
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than  0.1  percent)  exhaust  their  hospital  benefits  for  general  inpa- 
tient care  each  year,  but  the  costs  such  patients  incur  are  substan- 
tial. Covering  these  days  would  cost  Medicare  $180  million  in  fiscal 
year  1988.  This  estimate  is  based  on  information  provided  by  the 
Health  Care  Financing  Administration,  indicating  that  this  provi- 
sion would  add  about  0.5  percent  to  total  inpatient  costs  of  Medi- 
care-covered inpatient  stays. 

Eliminating  enrollees'  copayments  for  hospital  coinsurance  and 
reserve  days:  Under  current  law,  enrollees  pay  one-fourth  of  the 
first-<lay  hospital  deductible  amount  for  days  61-90  in  a  given  spell 
of  illness  (coinsurance  days),  and  one-half  of  the  deductible  amount 
for  any  lifetime  reserve  days  used.  This  bill  would  eliminate  enroll- 
ees' liability  for  coinsurance  and  reserve  days.  About  0.5  percent  of 
HI  enrollees  use  coinsurance  or  reserve  days  each  year,  accounting 
for  an  estimated  23  million  coinsurance  day  and  0.7  million  reserve 
days  in  1988.  Eliminating  these  inpatient  coinsurance  costs  would 
cost  Medicare  $295  million  in  fiscal  year  1988. 

Limiting  payment  of  the  hospital  deductible  to  the  first  stay  each 
calendar  year:  Under  current  law,  enrollees  are  liable  for  a  hospi- 
tal deductible  each  time  they  are  admitted  to  the  hospital  in  a  new 
spell  of  illness  (which  begins  on  the  61st  day  following  discharge 
from  a  previous  inpatient  episode).  In  1988,  about  800,000  enrollees 
will  pay  more  than  one  first-day  deductible  under  current  law, 
while  no  one  would  be  liable  for  more  than  one  deductible  each 
year  under  this  bill.  In  addition,  the  bill  contains  a  hold-harmless 
provision  that  would  protect  enrollees  who  were  readmitted  after 
January  1,  1988,  within  a  spell  of  illness  that  had  begun  prior  to 
that  date  from  paying  another  deductible  for  such  admissions. 
These  provisions  would  cost  Medicare  an  estimated  $395  million  in 
fiscal  year  1988. 

Indexing  the  first-stay  hospital  deductible  to  the  COLA:  Under 
current  law,  the  first-day  deductible  is  tied  to  increases  in  the 
index  used  to  update  payment  rates  under  the  prospective  pajmient 
system.  Under  this  bill,  the  deductible  would  instead  be  tied  to  in- 
creases in  the  (third-quarter)  consumer  price  index  (the  Social  Se- 
curity COLA).  This  would  slow  the  rate  of  growth  in  the  deductible, 
because  the  update  factor  is  projected  to  increase  by  35  percent 
from  1987  to  1992,  while  the  COLA  is  projected  to  increase  by  only 
23  percent  over  the  same  period.  In  1988,  the  deductible  would  be 
$544  under  current  law,  but  would  be  $541  if  indexed  to  the  COLA 
instead.  By  1992,  the  deductible  would  increase  to  $700  under  cur- 
rent law,  but  would  be  only  $641  if  indexed  to  the  COLA.  The  addi- 
tional costs  to  Medicare  of  this  provision  (after  implementing  all  of 
the  inpatient  copayment  provisions  discussed  above,  as  well  as  the 
SNF  copayment  provision  discussed  above)  would  be  an  estimated 
$10  million  in  fiscal  year  1988. 

Changing  the  calculation  of  the  Part  A  premium:  Under  current 
law,  the  premium  charged  to  HI  enrollees  who  are  not  entitled  to 
benefits  through  previous  payroll  tax  contributions  is  based  on  the 
first-day  deductible  amount.  Under  this  bill,  the  method  of  deter- 
mining the  premium  would  be  charged  so  that  it  would  reflect  the 
actuarial  value  of  HI  benefits.  This  would  reduce  the  projected 
monthly  premium  amount  for  1988  from  $236  to  $155,  affecting 
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about  23,000  enrollees.  The  costs  to  Medicare  from  this  provision  in 
fiscal  year  1988  would  be  about  $15  million. 

Section  102  provisions 

Section  102  contains  provisions  relating  to  Medicare  coverage  of 
stays  in  skilled  nursing  facilities  (SNFs).  They  would  chsuige  coin- 
surance requirements,  provide  for  coverage  of  up  to  150  days  a 
year,  and  eliminate  the  3-day  prior  hospitalization  requirement  for 
covered  SNF  care. 

Changing  the  requirements  for  coinsurance  on  SNF  stays,  and 
covering  up  to  150  days  a  year:  The  bill  would  alter  the  way  in 
which  enrollees'  coinsurance  liability  for  stays  in  skilled  nursing 
facilities  is  determined,  and  would  change  Medicare's  coverage 
limits  from  100  days  per  spell  to  150  days  a  year.  Under  current 
law,  coinsurance  amounts  equal  to  one-eighth  of  the  hospital  de- 
ductible smaount  ($68  per  day  in  1988)  are  charged  each  day  for 
days  21-100  in  SNFs  during  each  spell  of  illness.  Under  the  bill, 
enrollees  would  pay  coinsurance  amounts  equsd  to  20  percent  of 
Medicare's  national  average  reasonable  cost  for  the  first  seven  days 
of  each  SNF  stay;  enrollees'  coinsurance  costs  would  be  $23.50  per 
day  in  1988  for  each  of  the  first  seven  days  of  each  SNF  stay. 

Fewer  than  2  percent  of  Medicare  enrollees  have  covered  SNF 
stays,  but  these  enrollees  will  use  about  8.6  million  SNF  days 
during  1988.  These  provisions  would  increase  Medicare  costs  by 
$170  million  in  fiscal  year  1988.  About  80  percent  of  the  costs 
would  be  due  to  lower  coinsursince  amounts  paid  by  enrollees, 
while  the  remaining  20  percent  of  costs  would  be  due  to  additional 
covered  SNF  days  resulting  from  the  change  in  coverage  limits  to 
150  days  a  year.  The  estimate  assumes  that  those  enrollees  who 
would  exhaust  their  SNF  coverage  under  current  law  (about  7,500 
in  1988)  would  use  the  full  150  days  allowed  under  the  bill. 

Eliminating  the  prior  hospitalization  requirement  for  SNF  stays: 
This  bill  would  remove  the  requirement  that  a  Medicare  enrollee 
be  hospitalized  for  at  least  three  days  prior  to  admission  to  a  SNF 
to  be  eligible  for  Medicare  coverage,  effective  January  1,  1989.  As  a 
result,  the  number  of  people  receiving  the  SNF  benefit  would  in- 
crease. Increased  costs  resulting  from  this  provision  are  estimated 
at  $40  million  for  fiscal  year  1989,  based  on  findings  from  a  demon- 
stration and  study  conducted  by  the  Health  Care  Financing  Admin- 
istration. 

Section  103  provisions 

Section  103  of  the  bill  would  eliminate  the  current  210-day  life- 
time limit  on  the  number  of  days  enrollees  who  are  terminally  ill 
may  receive  hospice  services.  Nearly  98  percent  of  hospice  benefici- 
aries die  before  the  210-day  limit  is  reached,  but  tabulations  by  the 
Health  Care  Financing  Administration  indicate  that  those  who  sur- 
vive for  the  full  210  days  of  their  hospice  benefit  live  another  50 
days,  on  average.  Because  not  all  of  these  additional  Medicare  costs 
under  the  hospiced  benefit  would  be  offset  by  reduced  costs  for  in- 
patient, SNF,  or  home  health  services,  there  would  be  a  small  costs 
due  to  this  provision,  equal  to  about  $0.4  million  in  fiscal  year  1988. 
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Section  104  provisions 

Under  current  law,  enrollees  are  required  to  replace  or  pay  for 
the  first  3  pints  of  blood  used  each  spell  of  illness.  Section  5  of  the 
bill  would  require  enrollees  to  replace  or  pay  for  the  first  3  pints  of 
blood  used  each  year.  Medicare  costs  would  increase  under  this  pro- 
vision because  enrollees  would  pay  for  an  estimated  156,000  fewer 
pints  of  blood  used  in  1988  than  they  would  under  current  law, 
costing  Medicare  about  $50  per  pint.  The  additional  costs  to  Medi- 
care in  fiscal  year  1988  would  be  about  $5  million. 

Section  105  provisions 

This  section  of  the  bill  would  transfer  the  financing  for  home 
health  benefits  from  the  HI  trust  fund  to  the  SMI  trust  fund  for  all 
Part  B  enrollees,  effective  January  1,  1989.  Medicare  beneficiaries 
who  are  not  enrolled  under  Part  B  could  continue  to  receive  home 
health  benefits  under  Part  A.  This  would  generate  no  net  outlay 
costs,  but  it  would  alter  budget  authority  totals  under  the  two  trust 
funds. 

Section  201  provisions 

Capping  Part  B  copayments:  Under  Section  201  of  the  bill,  each 
SMI  enrollee's  liability  for  copayments  under  the  program  would 
be  capped  at  $1,043  in  1989.  In  subsequent  years,  the  value  of  the 
copayment  cap  would  increase  at  the  same  rate  as  the  third-quar- 
ter Consumer  Price  Index  (the  Social  Security  COLA).  Under  CBO's 
baseline  projections,  the  COLA  would  increase  by  about  4  percent 
annually  over  the  five-year  projection  period,  so  that  the  SMI  co- 
pa3rment  cap  would  be  $1,185  in  1992. 

More  than  8  percent  of  SMI  enrollees  would  be  affected  by  the 
copayment  cap  in  1989.  As  a  result,  SMI  benefit  costs  would  in- 
crease by  $2.1  billion  in  fiscal  year  1989.  By  1992,  more  than  10 
percent  of  enrollees  would  be  affected  by  the  copajmient  cap,  at  a 
cost  to  Medicare  of  $5.1  billion  during  that  year. 

Counting  costs  of  certain  screening  tests  toward  cap:  The  costs  of 
annual  colorectal  examinations  for  enrollees  age  65  or  more,  and  of 
triennial  mammograms  for  enrollees  age  55  or  more,  would  count 
toward  the  copayment  cap.  This  would  effectively  reduce  the  copay- 
ment cap  for  enrollees  who  obtained  such  tests.  As  a  result  of  this 
provision,  about  70,000  additional  enrollees  would  exceed  the  co- 
payment  cap  and  a  larger  share  of  enrollees'  copayment  costs 
would  be  assumed  by  Medicare  for  all  enrollees  above  the  cap.  The 
incremental  costs  of  this  provision  would  be  an  estimated  $30  mil- 
lion in  fiscal  year  1989. 

Section  202  provisions 

Covering  catastrophic  expenses  for  prescription  drugs:  Under 
current  law.  Medicare  generally  pays  only  for  immunosuppressive 
drugs  in  the  first  year  following  a  covered  transplant  operation. 
This  section  of  the  bill  would  expand  Part  B  coverage  to  include  all 
reasonable  costs  for  prescription  drugs  above  a  deductible  amount, 
which  would  be  set  at  $500  for  calendar  year  1989  and  indexed  to 
the  medical  care  component  of  the  consumer  price  index  (CPI-M) 
thereafter.  The  deductible  amount  for  the  drug  benefit  would  not 
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count  toward  the  SMI  copajonent  cap.  About  17  percent  of  SMI  en- 
roUees  would  benefit  from  this  provision  in  1989,  at  an  estimated 
benefit  cost  of  $965  million  for  the  fiscal  year.  Details  on  estima- 
tion of  the  benefit  costs  are  discussed  here.  There  would  be  addi- 
tional administrative  costs  as  well,  discussed  in  the  section  on 
amounts  subject  to  appropriations. 

Because  the  proposal  involves  a  deductible  amount,  it  is  neces- 
sary to  estimate  not  only  total  spending  by  Medicare  enroUees  on 
prescription  drugs,  but  also  how  that  spending  is  distributed  among 
enrollees  and  what  proportion  of  enrollees  who  would  exceed  the 
deductible  amount  would  actually  file  for  reimbursement.  Each  of 
these  components  is  explained  below. 

Total  spending  on  dnigs  by  Medicare  enrollees:  The  CBO  esti- 
mate of  1988  annual  per  capita  prescription  drug  spending  by  Med- 
icare enrollees  of  $250  was  based  on  data  from  the  Consumer  Ex- 
penditure Survey  (CES) — a  1984  survey  of  household  spending  from 
the  Bureau  of  Labor  Statistics.  The  CES  shows  that  per  person 
spending  for  prescription  drugs  in  households  headed  by  an  elderly 
person  was  $137  in  1984.  This  figure  was  adjusted  to  reflect  the  age 
composition  of  households  and  direct  purchases  of  drugs  by  third 
parties.  This  adjusted  estimate  of  spending  per  elderly  person  was 
projected  to  average  $268  in  1989  and  $331  in  1992,  based  on  pub- 
lished forecasts  of  drug  expenditures  from  the  Health  Care  Financ- 
ing Administration. 

Distribution  of  spending:  CBO  estimates  that  5.5  million  Medi- 
care beneficiaries — 16.9  percent — would  exceed  a  deductible  of  $500 
on  prescription  drugs  in  1989.  This  estimate  is  based  on  data  from 
the  1977  Current  Medicare  Survey  (CMS),  a  survey  of  about  5,000 
Medicare  beneficiaries.  (The  1984  CES  household-level  expenditure 
data  cannot  be  used  to  provide  an  estimate  of  how  expenditures 
vary  by  person.)  In  order  to  estimate  the  1989  distribution  of  drug 
spending,  the  CMS  data  were  increased  proportionately  to  reflect  a 
mean  of  $268. 

Utilization  and  spending  changes  in  response  to  the  new  benefit: 
The  estimates  assume  that  use  of  prescription  drugs  would  rise 
only  slightly  under  this  proposal.  The  small  magnitude  of  this  as- 
sumed response  is  based  on  two  factors:  (1)  the  large  deductible  and 
(2)  the  fact  that  drug  utilization  is  primarily  determined  by  physi- 
cians. Under  the  proposal  only  about  17  percent  of  enrollees  would 
receive  Medicare  drug  benefits.  We  assume  that  this  deductible 
level  would  inhibit  the  increased  use  that  might  occur  if,  instead, 
drugs  were  provided  at  a  lower  deductible  to  a  larger  proportion  of 
enrollees.  Much  of  the  potential  induced  demand  for  drugs  under 
insurance  is  already  reflected  in  baseline  spending,  because  outpa- 
tient drugs  are  prescribed  during  physician  visits.  Since  Medicare 
enrollees  are  already  well  insured  for  physicians*  services  under 
Medicare,  Medicaid,  and  medigap  policies,  the  addition  of  the  pro- 
posed drug  coverage  would  be  expected  to  have  little  effect  on  pre- 
scription drug  use. 

Because  several  studies  have  estimated  that  up  to  4  percent  of  all 
drugs  that  are  dispensed  to  the  elderly  are  provided  free,  this  esti- 
mate assumes  that  many  of  these  drugs  no  longer  would  be  provid- 
ed free  to  enrollees  once  Medicare  reimbursement  was  available.  A 
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spending  increase  of  2  percent  was  included  in  the  estimate  to  re- 
flect payment  for  previously  free  prescriptions  by  Medicare. 

Participation  rate:  The  bill  requires  that  enrollees  and/or  phar- 
macists initiate  the  request  for  reimbursement,  once  the  deductible 
has  been  exceeded.  Those  who  use  more  than  one  pharmacist  or 
who  shop  at  nonparticipating  pharmacies  would  have  to  request 
that  the  pharmacists  add  their  prescription  costs  and  forward  them 
to  the  government.  For  a  variety  of  reasons,  some  enrollees  will  not 
make  this  request  and  some  pharmacies  will  not  report  all  drug  ex- 
penditures. For  example,  persons  who  are  covered  by  employer- 
based  insurance  x)r  who  exceed  the  deductible  by  small  amounts 
would  have  little  motivation  to  apply  for  reimbursement.  Hence, 
we  assume  that  only  85  percent  of  eligible  costs  will  actually  be  re- 
imbursed. 

Reimbursement  limits:  The  bill  would  reimburse  drugs  at  the 
lower  of  three  limits:  the  actual  charge,  the  average  wholesale  cost 
plus  a  $4.50  dispensing  fee,  or  125  percent  of  the  cost  of  the  lowest 
available  generic  drug  plus  a  $4.50  dispensing  fee.  The  dispensing 
fee  would  be  indexed  to  the  CPI-M. 

The  effect  of  several  of  these  limits  on  reimbursement  is  clear. 
The  requirement  for  setting  reimbursement  at  the  lowest  available 
generic  drug  price  would  reduce  reimbursement.  The  effect  of  the 
generic  limit  was  based  on  data  from  the  Food  and  Drug  Adminis- 
tration, discussions  with  representatives  of  the  Pharmaceutical 
Manufacturers  Association  and  a  variety  of  other  experts.  Based  on 
these  data  and  discussions,  it  appears  that  approximately  one-half 
of  all  drugs  sold  have  a  generic  equivalent,  average  markup  of 
drugs  by  pharmacies  appears  to  be  approximately  40  percent,  and 
the  market  share  represented  by  generic  drugs  is  increasing  at  a 
rapid  rate.  Given  these  factors,  we  estimated  savings  from  the  ge- 
neric limit  of  10  percent  per  year. 

Increasing  the  Part  B  premium  to  cover  resulting  outlay  costs: 
This  bill  would  require  all  of  the  expected  increase  in  outlays  for 
the  drug  benefit  to  be  funded  by  an  increase  in  the  Part  B  premi- 
um. Currently,  Part  B  premiums  are  based  on  incurred  reimburse- 
ment costs  per  aged  Medicare  enrollees  and  pay  only  about  25  per- 
cent of  those  costs.  Outlay  estimates  were  obtained  by  adjusting  in- 
curred expenditures  to  allow  for  lags  in  payment,  which  are  due  to 
claims  processing  time  and  the  delay  in  claim  submissions.  The 
monthly  premium  increase  required  by  the  drug  benefit  would  be 
an  estimated  $0.30  in  1988,  $3.60  in  1989,  $5.60  in  1990,  $6.30  in 
1991,  and  $6.80  in  1992. 

Additional  costs  of  Medicaid  bujdn  requirement  due  to  drug  ben- 
efit: Under  a  later  provision  of  this  amended  bill.  Medicaid  pro- 
grams would  be  required  to  pay  SMI  premiums  and  Medicare  co- 
pajnnent  costs  for  all  poor  Medicare  enrollees  who  satisfy  specified 
income  and  assets  tests.  This  drug  benefit  would  generate  addition- 
al costs  under  the  buyin  requirement,  which  would  equal  an  esti- 
mated $20  million  in  fiscal  year  1989. 

Section  203  provisions 

Providing  in-home  personal  services:  Under  current  law,  Medi- 
care pays  only  for  medical  services  under  the  home  health  benefit. 
This  section  of  the  bill  would  provide  for  coverge  of  up  to  120  hours 
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each  year  for  in-home  personal  services  for  chronically  dependent 
enrollees  who  could  not  be  left  alone  in  their  homes,  at  an  estimat- 
ed cost  of  $120  million  in  fiscal  year  1989. 

Increasing  the  Part  B  premium  to  cover  resulting  outlay  costs: 
The  SMI  premium  would  be  increased  by  an  amount  projected  to 
cover  all  additional  costs  under  this  new  in-home  benefit.  The  re- 
quired additiongd  monthly  premiums — for  this  benefit  alone — 
would  be  an  estimated  $0.40  in  1989,  and  $0.80  in  1990. 

Section  204  provisions 

Currently,  Medicare  enrollees  are  entitled  to  receive  two  to  three 
weeks  of  daily  home  health  visits.  This  bill  would  increase  the  limit 
to  35  days,  and  would  clarify  current  law  by  specifying  that  "daily 
care'*  means  up  to  7  days  a  week.  The  estimated  cost  of  this  provi- 
sion, which  would  be  effective  January  1,  1989,  is  $155  million  for 
fiscal  year  1989.  The  estimate  is  based  on  Medicare  administrative 
data  on  the  distribution  of  home  health  visits  under  current  law, 
and  on  projections  of  the  increased  utilization  that  would  result 
from  clarifying  the  definition  of  daily  care  and  increasing  the  limit 
on  consecutive  days. 

Section  205  provisions 

Increasing  limit  on  outpatient  mental  health  services:  Current 
law  limits  reimbursement  for  outpatient  mental  health  services  to 
$250  a  year  per  enroUee.  This  bill  would  increase  the  limit  to 
$1,000  a  year,  effective  for  calendar  year  1989.  The  coinsurance 
rate  on  the  additional  benefits  would  remain  at  50  percent,  as 
under  current  law,  and  the  additional  copayments  resulting  from 
this  provision  would  not  count  toward  the  SMI  copajmient  cap  de- 
scribed elsewhere  in  this  bill.  The  estimated  costs  for  this  provision 
are  $85  million  in  fiscal  year  1989.  The  estimate  is  based  on  cur- 
rent use  rates  for  the  mental  health  benefit  and  projected  increases 
in  utilization  due  to  the  higher  limit.  The  estimates  of  increased 
utilization  were  based  on  results  of  a  demonstration  study  of  a 
similar  benefit  expansion  conducted  by  the  Department  of  Health 
and  Human  Services. 

Indexing  limit  to  MEI:  The  additional  costs  of  indexing  the 
mental  health  limit  to  the  Medicare  EJconomic  Index,  so  that  the 
$1,000  limit  on  mental  health  reimbursements  for  1989  would  grow 
to  an  estimated  $1,120  by  1992,  would  be  an  estimated  $30  million 
by  that  year. 

Clarifying  classification  of  medical  management  services:  Cur- 
rent law  would  be  clarified  so  that  visits  with  physicians  for  medi- 
cal management  services  would  not  be  classified  as  mental  headth 
services,  and  would  therefore  not  be  counted  toward  the  reimburse- 
ment limit  for  outpatient  mental  health  services.  The  costs  of  this 
provision  would  be  an  estimated  $65  million  in  fiscal  year  1989. 

Section  206  provisions 

Covering  costs  of  influenza  vaccine:  Medicare  coverage  would  be 
expanded  to  include  100  percent  of  the  reasonable  costs  of  adminis- 
tration of  influenza  vaccine.  An  estimated  8.5  million  enrollees 
would  benefit  from  this  provision,  at  a  cost  of  $40  million  in  fiscal 
year  1989. 
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Increasing  the  Part  B  premium  to  cover  resulting  outlay  costs: 
The  SMI  premium  would  be  increased  by  an  amount  projected  to 
cover  all  additional  outlay  costs  under  this  influenza  vaccine  bene- 
fit. The  required  additional  monthly  premium — for  this  benefit 
alone— would  be  an  esimated  $0.10  in  1989,  and  $0.20  in  1990. 

Section  208  provisions 

Currently,  state  Medicaid  programs  may  choose  whether  or  not 
to  pay  Medicare  premium  and  copayment  costs  for  all  Medicare  en- 
rollees  with  incomes  below  the  poverty  level.  This  bill  would  re- 
quire states  to  cover  these  costs,  thereby  affecting  approximately 
46  states  that  do  not  currently  provide  this  Medicaid  benefit  to  all 
poor  Medicare  enroUees,  effective  July  1,  1988. 

This  differs  from  a  similar  provision  under  the  original  Title  II 
for  several  reasons.  First,  the  definition  of  poverty  that  would  be 
used  under  the  amended  bill  would  be  current  federal  poverty 
guidelines  (published  by  the  Office  of  Management  and  Budget) 
rather  than  those  published  by  the  Census  Bureau  for  the  second 
previous  calendar  year.  Second,  the  asset  test  used  under  the 
amended  bill  would  be  twice  as  large  as  that  specified  under  the 
original  bill.  Finally,  this  section  would  retain  the  linkage  between 
increases  in  coverage  of  the  elderly  and  increases  in  coverage  for 
infants  and  pregnant  women  contained  in  current  law. 

The  estimated  costs  of  this  provision  are  $70  million  in  fiscal 
year  1988.  The  cost  estimate  is  based  on  counts  from  the  Current 
Population  Survey  of  poor  Medicare  enrollees  who  do  not  receive 
Medicaid  benefits,  and  on  Medicaid  program  data  showing  the  cur- 
rent cost  of  the  proposed  benefits  per  Medicare-eligible  Medicaid 
beneficiary. 

Section  209  provisions 

This  section  provides  for  several  adjustments  to  the  current-law 
SMI  premium.  (The  premiums  discussed  here  would  be  distinct 
from  the  new  outlay-based  premiums  intended  to  finance  the  new 
drug,  in-home  care,  and  influenza  vaccine  benefits.  Further,  those 
new  benefits  would  not  enter  into  the  calculation  of  insurance 
values  discussed  below.) 

For  most  SMI  enrollees,  the  SMI  premium  would  be  increased  by 
$1.00  a  month  in  1990,  and  by  an  additional  $0.40  a  month  in  1991, 
on  top  of  the  automatic  increases  that  would  result  under  current 
law.  (Under  current  law,  beginning  in  1989  SMI  premium  increases 
may  not  exceed  the  rate  at  which  Social  Security  benefits  are  ad- 
justed each  year  to  offset  cost-of-living  increases,  as  measured  by 
the  change  in  the  third-quarter  Consumer  Price  Index.  This  is  re- 
ferred to  as  the  COLA.) 

Two  groups  are  exempt  from  the  ad  hoc  premium  increases  de- 
scribed above,  however,  and  would  be  subject  to  a  different  set  of 
provisions.  For  residents  of  Puerto  Rico  and  the  other  territories, 
the  current-law  SMI  premium  would  be  increased  in  1988  and  1989 
by  the  insurance  value  of  the  new  Medicare  HI  and  SMI  benefits 
provided  under  this  bill.  For  U.S.  residents  who  are  enrolled  in 
Part  B  but  who  are  not  eligible  for  Part  A  benefits,  the  current-law 
SMI  premium  would  be  increased  in  1989  by  the  insurance  value  of 
the  new  Medicare  SMI  benefits  provided  under  this  bill.  Beginning 
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in  1990  and  for  all  subsequent  years,  the  premiums  paid  would  be 
indexed  to  the  COLA. 

The  net  effect  of  these  premium  provisions  would  be  to  generate 
additional  premium  receipts  of  $5  million  in  fiscal  year  1988,  grow- 
ing to  $685  million  by  fiscal  year  1992. 

Section  214  provisions 

Protecting  community  spouses  from  impoverishment:  In  the  case 
of  a  couple  where  one  is  in  a  nursing  home,  this  provision  is  in- 
tended to  protect  the  spouse  remaining  in  the  community  from 
being  impoverished"  by  Medicaid's  requirements  for  coverage  of  the 
nursing  home  stay.  It  would  require  that  states  increase  both  the 
assets  and  the  income  that  the  commimity  spouse  could  retain. 
These  provisions  would  be  effective  January  1,  1988.  Estimated 
costs  are  $180  million  in  fiscal  year  1988. 

Restricting  transfer  of  assets:  For  institutionalized  patients  ap- 
plying for  Medicaid  benefits,  the  bill  would  require  states  to  exam- 
ine the  previous  24-month  period  to  determine  whether  the  appli- 
cant had  transferred  assets  to  others  that  would  otherwise  have 
been  available  to  pay  for  their  nursing  home  care.  If  so,  eligibility 
for  Medicaid  coverage  would  be  delayed.  Approximately  18  states 
currently  do  this,  and  all  would  be  required  to  do  so  under  the  bill. 
Estimated  savings  would  be  $125  million  in  fiscal  year  1988. 

Federal  Medicaid  savings 

About  9  percent  of  Medicare  enroUees  are  duadly  eligible  for 
Medicaid  benefits.  For  these  enrollees,  Medicaid  generally  pays 
both  their  copa5nnent  liabilities  under  Medicare  and  their  SMI  pre- 
mium costs.  Consequently,  Medicaid  costs  would  be  reduced  by  this 
bill  because  of  lower  copayment  costs  for  Medicare  enrollees,  par- 
tially offset  by  increased  Medicaid  costs  for  the  higher  SMI  premi- 
ums. In  addition,  there  would  be  some  additional  savings  to  Medic- 
aid in  states  with  "medically  needy"  programs  because  the  copay- 
ment limitations  provided  under  this  bill  would  reduce  the  number 
of  Medicare  enrollees  who  would  qualify  for  Medicaid-  benefits 
under  such  programs.  Savings  are  estimated  to  be  $80  million  in 
fiscal  year  1988. 

Amounts  subject  to  appropriations 
Section  201  provisions 

Administrative  costs  to  implement  copayment  cap:  Neither  Medi- 
care carriers  nor  the  Health  Care  Financing  Administration  cur- 
rently collect  information  on  the  amounts  of  coinsurance  paid  by 
enrollees  for  Part  B  benefits.  To  implement  the  copayment  cap  pro- 
popsed  in  this  bill,  comprehensive  information  about  both  deducti- 
ble and  coinsurance  amounts  paid  under  Part  B  would  have  to  be 
compiled  across  all  Medicare  carriers  for  each  SMI  enroUee.  The 
estimates  of  start-up  and  ongoing  administrative  costs  under  this 
proposal  are  based  on  discussions  with  the  Bureau  of  Program  Op- 
erations in  the  Health  Care  Financing  Administration. 

Notice  to  physicians  for  enrollees  above  the  cap:  The  bill  would 
require  carriers  to  notify  physicians  serving  enrollees  whose  copay- 
ment costs  had  exceeded  the  SMI  copayment  cap,  encouraging 
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them  to  accept  assignment  on  all  subsequent  claims  for  enrollees. 
The  costs  of  this  provision  are  estimated  at  $1  million  each  year. 

Section  202  provisions 

Administrative  costs  for  drug  benefit:  Administrative  costs  for 
the  drug  benefit  would  be  composed  of  startup  costs,  fixed  ongoing 
costs,  and  claims  processing  costs.  These  would  total  $90  million  for 
fiscal  year  1988,  growing  to  $135  million  by  1992. 

The  costs  for  1988  are  entirely  startup  costs,  necessary  to  finance 
the  costs  of  hiring  and  training  personnel,  development  and  instal- 
lation of  computer  hardware  and  software,  and  activities  necessary 
to  enroll  pharmacists.  Fixed  ongoing  costs  would  be  used  to  in- 
crease central  and  regional  Health  Care  Financing  Administration 
office  staff,  to  establish  and  maintain  a  nationwide  data  base  of 
drug  costs  for  enrollees,  and  to  undertake  utilization  control  and 
quality  monitoring  activities.  Costs  for  claims  processing  would 
vary  based  on  the  number  of  claims  that  were  processed,  and  on 
whether  the  claims  were  electronically  submitted  or  not.  In  1989, 
the  estimated  processing  cost  per  claim  is  $1.20,  and  the  estimate 
assumes  that  33  million  claims  (for  50  million  prescriptions)  would 
be  processed. 

Section  207 provisions 

Annual  notice  of  benefits:  Under  this  provision,  the  Department 
of  Health  and  Human  Services  would  be  required  annually  to  mail 
each  HI  or  SMI  enroUee  an  explanation  of  Medicare  benefits,  be- 
ginning with  calendar  year  1988.  The  funds  would  be  taken  equally 
from  the  HI  and  the  SMI  trust  funds.  Estimated  costs  for  this  pro- 
vision are  $4  million  annually,  based  on  previous  experience  with 
such  mailings  by  the  Social  Security  Adininistration  and  by  the 
Health  Care  Financing  Administration. 

Participating  physicians  directories:  In  addition,  the  Department 
would  be  required  to  mail  annually  a  directory  of  participating 
physicians  to  each  SMI  enrollee,  beginning  calendar  year  1988.  The 
costs  of  this  provision  are  estimated  to  be  $25  million  a  year,  again 
based  on  previous  experience  by  the  Social  Security  and  the  Health 
Care  Financing  administrations. 

Section  213  provisions 

Section  213  would  authorize  an  appropriation  of  $5  million  annu- 
ally for  each  year  from  1988  through  1992,  to  conduct  research  on 
long  term  care  services  for  Medicare  enrollees.  The  funds  would  be 
taken  equally  from  the  HI  and  the  SMI  trust  funds. 

Section  308  provisions 

The  bill  would  create  a  Bipartisan  Congressional  Commission  to 
make  recommendations  to  the  Congress  on  improving  access  to 
comprehensive  health  care  services.  The  Commission  would  be 
charged  to  deliver  two  reports  within  a  year  of  its  creation — one  on 
long-term  care  for  the  aged  and  disabled,  and  one  on  comprehen- 
sive health  care  for  all  Americans.  It  would  be  disbanded  following 
release  of  these  two  reports.  The  bill  authorizes  an  appropriation  of 
$1.5  million  for  the  Commission. 
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Revenues 

Section  106  provisions 

This  section  would  impose  an  income^related,  tax-based  supple- 
mentary premium  on  all  people  eligible  for  benefits  under  Part  A 
of  Medicare,  excluding  nonresidents,  effective  January  1,  1988.  For 
individuals  who  were  eligil^le  for  only  part  of  the  year,  this  supple- 
mentary premium  would  be  pro-rated  for  the  part  of  year  during 
which  they  were  Medicare-eligible.  The  supplementary  premium 
rates  would  be  indexed  to  the  rate  of  growth  in  the  subsidy  value 
of  Medicare  benefits.  The  Joint  Tax  Committee  estimates  that  reve- 
nues from  this  income-related  premium  would  total  $1.4  billion  in 
fiscal  year  1988. 

6.  Estimated  costs  to  State  and  local  governments:  This  bill 
would  have  an  effect  on  state  and  local  government  budgets,  be- 
cause of  the  savings  that  would  accrue  to  state  Medicaid  programs 
from  the  new  Medicare  benefits  and  because  of  the  requirements 
that  states  expand  Medicaid  benefits.  The  net  effect  is  shown 
below. 


[By  fiscal  years,  in  miHions  of  doHars] 

1988     1989     1990     1991  1992 


Effects  Of  State/local  Medicaid  costs   140     260     190     190  170 


7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimates:  On  May  20,  1987,  CBO  provided  an 
estimate  for  H.R.  2470,  the  Medicare  Catastrophic  Protection  Act  of 
1987,  as  ordered  reported  by.  the  Ways  and  Means  Committee.  H.R. 
2470  was  then  referred  to  the  Energy  and  Commerce  Committee 
which  has  made  a  number  of  amendments.  The  major  changes 
from  the  Ways  and  Means  bill  include  covering  catastrophic  ex- 
penses for  prescription  drugs,  providing  in-home  personal  care,  and 
covering  the  costs  of  influenza  vaccines — together  with  increases  in 
the  Part  B  premium  to  cover  the  outlay  costs  of  these  activities. 
The  Energy  and  Commerce  Committee  would  also  count  the  costs 
of  certain  screening  tests  toward  the  catastrophic  cap  in  Part  B.  Fi- 
nally, the  Energy  and  Commerce  Committee  has  added  to  Medicaid 
provisions  to  protect  community  spouses  from  impoverishment  and 
to  limit  the  transfer  of  assets  in  order  to  qualify  for  Medicaid  bene- 
fits, and  altered  a  third  Medicaid  provision  requiring  all  states  to 
pay  the  Medicare  premium  and  copajniient  costs  for  Medicare  en- 
roUees  with  incomes  below  the  poverty  line. 

Over  the  past  several  weeks,  the  CBO  has  made  a  number  of  esti- 
mates of  proposals  that  would  have  Medicare  insure  some  prescrip- 
tion drug  spending  by  its  enrollees.  In  response  to  comments  from 
the  Administration  and  others,  our  data  bases  and  estimating  pro- 
cedures have  been  improved.  In  particular,  the  data  on  which  we 
base  the  mean  and  distribution  of  current  law  prescription  drug 
spending  have  been  changed,  with  two  implications — the  current 
methods  result  in  what  we  believe  to  be  better  estimates  and  earli- 
er estimates  have  been  changed  to  reflect  these  improvements. 


96 


9.  Estimate  prepared  by:  Sandra  Christensen,  Holly  Harvey,  Don 
Muse,  and  Jack  Rodgers. 

10.  Estimate  approved  by:  C.G.  Nuckols,  for  James  L.  Blum,  As- 
sistant Director  for  Budget  Analysis. 

Inflationary  Impact  Statement 

Pursuant  to  clause  2(1X4)  of  rule  XI  of  the  Rules  of  the  House  of 
Representatives,  the  Committee  makes  the  following  statement 
with  regard  to  the  inflationary  impact  of  the  reported  bill: 

The  Committee  believes  that  the  bill  as  reported  will  not  have  a 
significant  effect  ofi  health  care  costs  or  the  general  economy.  Med- 
icare enrollees  will  receive  greater  protection  against  the  financial 
risks  of  prolonged  illnesses  or  catastrophic  injuries,  but  will  finance 
this  protection  out  of  increased  premiums.  The  bill  includes  meas- 
ures to  control  the  costs  of  expanded  benefits. 

Agency  Views 

The  Secretary  of  Health  and  Human  Services, 

Washington,  DC,  June  15,  1987. 

Hon.  John  D.  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce,  House  of  Repre- 
sentatives, Washington,  DC 

Dear  Mr.  Chairman:  When  the  President  announced  in  his 
State  of  the  Union  message  this  year  that  he  would  transmit  to  the 
Congress  legislation  providing  for  acute  care,  catastrophic  coverage 
under  the  Medicare  program,  a  dialogue  began  which  emphasizes 
the  substantial  consensus  across  the  Nation  for  providing  the  elder- 
ly with  this  protection.  Indeed,  the  debate  thus  far  has  centered 
largely — not  on  whether  to  provide  this  protection — but  on  how  to 
accomplish  this  goal. 

Unfortunately,  we  are  most  concerned  that  unanimity  on  the 
need  for  the  legislation  could  be  jeopardized  by  the  content  of  the 
bills  currently  being  debated  by  the  Ways  and  Means  and  Energy 
and  Commerce  Committees.  These  bills  contort  the  concept  the 
President  endorsed:  to  provide  an  acute  care,  catastrophic  benefit 
under  Medicare.  Instead,  it  appears  that  the  legislation  has  become 
a  vehicle  for  modifications  and  add-ons  to  the  basic  Medicare  pro- 
gram. 

Enactment  of  legislation  of  the  variety  currently  under  consider- 
ation in  the  Congress  will  result  in  a  cruel  hoax  on  the  intended 
beneficiaries.  These  program  add-ons,  combined  with  the  lower  out- 
of-pocket  threshold,  result  in  program  cost  increases  that  quickly 
outpace  the  bill's  financing,  greatly  jeopardizing  the  stability  of  the 
program's  design.  The  elderly  will  once  again  be  faced  with  uncer- 
tainty as  to  the  dependability  of  their  coverage.  This  Administra- 
tion will  not  tolerate  that  result. 

Preliminary  estimates  by  the  Medicare  actuary  and  Treasury  in- 
dicate that  even  without  the  estimated  $7-9  billion  annual  cost  of  a 
drug  benefit,  by  1993  the  House  bill's  program  costs  will  exceed 
revenues,  with  a  shortfall  of  close  to  $10  billion  likely  by  the  year 
2000.  I  know  that  every  member  of  the  Committee  shares  the  Ad- 
ministration's concern  that  this  coverage  must  be  self-financing 
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£uid  budget-neutral.  Given  current  projections  as  to  the  future  sol- 
vency of  the  Medicare  trust  funds,  such  a  shortfall  would  threaten 
Medicare  itself— a  truly  catastrophic  event  this  Administration 
cannot  allow. 

This  Administration  has  continually  expressed  its  opposition  to 
the  financing  mechanism  contained  within  H.R.  2470,  the  Medicare 
Catastrophic  Protection  Act  of  1987.  We  prefer  the  Administra- 
tion's premium  approach  that  avoids  the  serious  problems  created 
when  the  financing  for  an  insurance  program  is  tied  to  the  tax 
code. 

The  bill  which  .emerged  from  the  Ways  and  Means  Committee 
contained  a  number  of  disturbing  add-ons  to  the  concept  of  a  cata- 
strophic health  care  proposal. 

When  H.R.  2470  was  approved  by  the  Energy  and  Commerce 
Health  Subcommittee,  the  list  of  expansions  grew  even  longer,  as 
the  Subcommittee  added:  a  costly,  new  drug  benefit;  a  new,  in- 
home  care  benefit  for  homemaker  services;  a  further  expansion  of 
the  Ways  and  Means  expansion  for  mental  health  coverage;  and 
others.  The  merits  of  these  proposals  to  the  Medicare  program  can 
be  debated,  but  this  is  not  the  appropriate  vehicle  on  which  to 
place  additional  and  worrisome  costs  that  will  eventually  threaten 
the  entire  Medicare  program. 

We  strongly  oppose  the  addition  of  a  new  drug  benefit  to  the 
Medicare  program.  Our  actuaries  have  estimated  that  the  Ways 
and  Means  approach  to  the  drug  benefit  could  cost  $7  billion  the 
first  year  alone,  and  the  Energy  and  Commerce  approach  $9  bil- 
lion. Even  if  either  of  these  provisions  were  to  be  enacted,  this  ben- 
efit could  not  be  administered  through  Medicare  until  January 
1989,  or  perhaps  1990,  at  the  earliest.  We  believe  that  the  adminis- 
trative problems  would  be  immense.  Much  further  analysis  is  re- 
quired before  the  Administration  could  even  recommend  an  appro- 
priate strategy. 

Inclusion  in  the  legislation  of  several  provisions  alone  could 
cause  recommendation  of  a  veto,  namely  the  mandated  Medicaid 
buy-in,  which  impinges  on  an  area  best  left  to  the  States,  and  the 
well-intentioned  but  ill-advised  drug  benefit,  which — if  it  could  be 
crafted — would  run  into  billions  of  dollars  in  expenditures  per  year. 

While  we  continue  to  stand  enthusiastically  behind  our  desire  to 
enact  a  catastrophic  health  care  program  to  ensure  this  Nation's 
elderly  against  devastating  acute  illnesses,  that  is  not  what  the  leg- 
islation currently  before  the  Congress  has  become. 

Should  this  legislation  reach  the  President's  desk  in  its  current 
form,  other  senior  advisers  and  I  would  be  forced  to  recommend  a 
veto.  This  is  not  a  step  we  would  take  lightly,  for  we  are  committed 
to  providing  the  elderly  and  disabled  with  this  catastrophic  protec- 
tion. 

I  strongly  urge  that  you  reconsider  the  direction  in  which  this 
legislation  is  headed  and  steer  it  back  toward  our  original  goal  of 
providing  catastrophic  health  care  insurance  for  the  elderly  and 
disabled.  We  are  advised  by  the  Office  of  Management  and  Budget 
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that  enactment  of  H.R.  2470  would  not  be  in  accord  with  the  pro- 
gram of  the  President. 
Sincerely, 

0ns  R.  BowEN, 

Secretary. 

Changes  in  Existing  Law  Made  by  the  Bill,  As  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shqwn  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

Social  Security  Act 

TITLE  XVIII— HEALTH  INSURANCE  FOR  THE  AGED  AND 

DISABLED 

«••*«** 

NOTICE  OF  MEDICARE  BENEFITS 

Sec.  1804.  M  The  Secretary  shall  distribute  annually  a  notice 
containing — 

(V  a  clear,  simple  explanation  of  the  benefits  available  under 
this  title  and  health  care  services  for  which  benefits  are  not 
available  under  this  title,  and 

(2)  a  description  of  the  limited  benefits  for  long-term  care 
services  available  under  this  title  and  generally  available  under 
State  plans  approved  under  title  XIX. 
Such  notice  shall  be  mailed  annually  to  individuals  entitled  to  ben- 
efits under  part  A  or  part  B  of  this  title. 

(b)  There  are  authorized  to  be  appropriated  in  equal  proportions 
from  the  Federal  Hospital  Insurance  Trust  Fund  and  from  the  Fed- 
eral Supplementary  medical  Insurance  Trust  Fund  such  sums  as 
may  be  required  to  provide  for  the  annual  publication  and  distribu- 
tion of  the  notice  described  in  subsection  (a). 

Part  A — Hospital  Insurance  Benefits  for  the  Aged  and 

Disabled 

description  of  program 

Sec.  1811.  The  insurance  program  for  which  entitlement  is  estab- 
lished by  section  226  and  226A  provides  basic  protection  against 
the  costs  of  [hospital,  related  post-hospital  J  inpatient  hospital 
services,  extended  care  services  home  health  services,  and  hospice 
care  in  accordance  with  this  part  for  (1)  individuals  who  are  age  65 
or  over  and  are  eligible  for  retirement  benefits  under  title  11  of  this 
Act  (or  would  be  eligible  for  such  benefits  if  certain  government 
emplojonent  were  covered  emplojrment  under  such  title)  or  under 
the  railroad  retirement  system,  (2)  individuals  under  age  65  who 
have  been  entitled  for  not  less  thsm  24  months  to  benefits  under 
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title  II  of  this  Act  (or  would  have  been  so  entitled  to  such  benefits 
if  certain  government  employment  were  covered  employment 
under  such  title)  or  under  the  railroad  retirement  system  on  the 
basis  of  a  disability,  and  (3)  certain  individuals  who  do  not  meet 
the  conditions  specified  in  either  clause  (1)  or  (2)  but  who  are  medi- 
cally determined  to  have  end  stage  renal  disease. 

SCOPE  OF  BENEFITS 

Sec.  1812.  (a)  The  benefits  provided  to  an  individual  by  the  insur- 
ance progrsun  under  this  part  shall  consist  of  entitlement  to  have 
pajanent  made  on- his  behalf  or,  in  the  case  of  pa5rments  referred  to 
in  section  1814(dX2)  to  him  (subject  to  the  provisions  of  this  part) 
for- 

t(l)  inpatient  hospital  services  for  up  to  150  days  during  any 
spell  of  illness  minus  1  day  for  each  day  of  inpatient  hospital 
services  in  excess  of  90  received  during  any  preceding  spell  of 
illness  (if  such  individual  was  entitled  to  have  pajnnent  for 
such  services  made  under  this  part  unless  he  specifies  in  ac- 
cordance with  regulations  of  the  Secretary  that  he  does  not 
desire  to  have  such  payment  made);  3 

(1)  inpatient  hospital  services; 

(2)  [(A)  post-hospital 3  extended  care  services  for  up  to  [100 
days  during  any  spell  of  illness,  and  (B)  to  the  extent  provided 
in  subsection  (f),  extended  care  services  that  are  not  post-hospi- 
tal extended  care  services3  150  days  during  any  calendar  year; 

(3)  subject  to  subsection  (f),  home  health  services;  and 

(4)  in  lieu  of  certain  other  benefits,  hospice  care  with  respect 
to  the  individual  during  up  to  two  periods  of  90  days  each 
[and  one],  a  subsequent  period  of  30  days,  and  a  subsequent 
extension  period  with  respect  to  which  the  individual  makes  an 
election  under  subsection  (dXD. 

(b)  Pajment  under  this  part  for  services  furnished  an  individual 
[during  a  spell  of  illness  may  not  (subject  to  subsection  (c))]  may 
not  be  made  for — 

[(1)  inpatient  hospital  services  furnished  to  him  during  such 
spell  after  such  services  have  been  furnished  to  him  for  150 
days  during  such  spell  minus  1  day  for  each  day  of  inpatient 
hospital  services  in  excess  of  90  received  during  any  preceding 
spell  of  illness  (if  such  individual  was  entitled  to  have  pajanent 
for  such  services  made  under  this  part  unless  he  specifies  in 
accordance  with  regulations  of  the  Secretary  that  he  does  not 
desire  to  have  such  payment  made);l 

[(2)  post-hospital i  (1)  extended  care  services  furnished  to  him 
[during  such  spell  after  such  services  have  been  furnished  to 
him  for  100  days  during  such  spell]  during  a  calendar  year  after 
suck  services  have  been  furnished  to  the  individual  for  150  days 
during  that  year;  or 

[(3)1  (2)  inpatient  psychiatric  hospital  services  furnished  to 
him  after  such  services  have  been  furnished  to  him  for  a  total 
of  190  days  during  his  lifetime. 
[(c)  If  an  individual  is  an  inpatient  of  a  psychiatric  hospital  on 
the  first  day  of  the  first  month  for  which  he  is  entitled  to  benefits 
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under  this  part,  the  days  on  which  he  was  an  inpatient  of  such  a 
hospital  in  the  150-day  period  immediately  before  such  first  day 
shall  be  included  in  determining  the  number  of  days  limit  under 
subsection  (bXD  insofar  as  such  limit  applies  to  (1)  inpatient  psychi- 
atric hospital  services,  or  (2)  inpatient  hospital  services  for  an  indi- 
vidual who  is  an  inpatient  primarily  for  the  diagnosis  or  treatment 
of  mental  illness  (but  shall  not  be  included  in  determining  such 
number  of  days  limit  insofar  as  it  applies  to  other  inpatient  hospi- 
tal services  or  in  determining  the  190-day  limit  under  subsection 
(bX3)).]  '  . 

(cXV  If  an  individual  is  an  inpatient  of  a  psychiatric  hospital  on 
the  first  day  of  medicare  entitlement  (as  defined  in  paragraph 
(iXA))  payment  may  not  be  made  under  this  part  during  the  period 
described  in  paragraph  (2)  for  inpatient  mental  health  services  (as 
defined  in  paragraph  (4XB))  in  excess  of  the  number  of  days  speci- 
fied in  paragraph  (3). 

(2)  The  period  described  in  this  paragraph— 

(A)  begins  on  the  first  day  of  medicare  entitlement,  and 

(B)  ends  at  the  end  of  the  first  period  of  60  consecutive  days 
thereafter  on  each  of  which  the  individual  is  not  receiving  in- 
patient mental  health  services. 

(3)  The  number  of  days  specified  in  this  paragraph  for  an  individ- 
ual is  150  days  less  the  number  of  days  (during  the  ISO-day  period 
immediately  before  the  first  day  of  medicare  entitlement)  during 
which  the  individual  was  an  inpatient  of  a  psychiatric  hospital. 

(4)  In  this  subsection: 

(A)  The  term  first  day  of  medicare  entitlement"  means,  for 
an  individual,  the  first  day  of  the  first  month  for  which  the  in- 
dividual is  entitled  to  benefits  under  this  part. 

(B)  The  term  '^inpatient  mental  health  services''  means — 

(i)  inpatient  psychiatric  hospital  services,  and 

(ii)  inpatient  hospital  services  for  an  individual  who  is 
an  inpatient  primarily  for  the  diagnosis  or  treatment  of 
mental  illness. 

(dXD  Payment  under  this  part  may  be  made  for  hospice  care  pro- 
vided with  respect  to  an  individual  only  during  two  periods  of  90 
days  each  [and  one  subsequent  period  of  30  daysj,  a  subsequent 
period  of  30  days,  and  a  subsequent  extension  period  during  the  in- 
dividual's lifetime  and  only,  with  respect  to  each  such  period,  if  the 
individual  makes  an  election  under  this  paragraph  to  receive  hos- 
ice  care  under  this  part  provided  by,  or  under  arrangements  made 
y,  a  particular  hospice  program  instead  of  certain  other  benefits 
under  this  title. 
(2XA)  *  ♦  * 

(B)  After  an  individual  makes  such  an  election  with  respect  to  a 
90-  or  30-day  period  or  a  subsequent  extension  period  the  individual 
may  revoke  the  election  during  the  period  in  which  case — 
(i)  *  ♦  * 

(e)  For  purposes  of  subsections  (b)  and  (c),  inpatient  hosptial  serv- 
ices, inpatient  psychiatric  hospital  services,  and  [post-hospital]  ex- 
tended care  services  shall  be  taken  into  account  only  if  payment  is 
or  would  be,  except  for  this  section  or  the  failure  to  comply  with 
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the  request  and  certification  requirements  of  or  under  section 
1814(a),  made  with  respect  to  such  services  under  this  part. 

[(fXD  The  Secretary  shall  provide  for  coverage,  under  clause  (B) 
of  subsection  (aX2),  of  extended  care  services  which  are  not  post- 
hospital  extended  care  services  at  such  time  and  for  so  long  as  the 
Secretary  determines,  and  under  such  terms  and  conditions  (de- 
scribed in  paragraph  (2))  as  the  Secretary  finds  appropriate,  that 
the  inclusion  of  such  services  will  not  result  in  any  increase  in  the 
total  of  payments  made  under  this  title  and  will  not  alter  the  acute 
care  nature  of  the  benefit  described  in  subsection  (aX2). 
[(2)  The  Secretary  may  provide — 

[(A)  for  such  limitations  on  the  scope  and  extent  of  services 
described  in  subsection  (aX2XB)  and  on  the  categories  of  indi- 
viduals who  may  eligible  to  receive  such  services,  and 

i[(B)  notwithstanding  sections  1814,  1861(v),  and  1886,  for 
such  restrictions  and  alternatives  on  the  amounts  and  methods 
of  payment  for  services  described  in  such  subsection,  as  may  be 
necessary  to  carry  out  paragraph  (1). 

[(g)  For  definition  of  "spell  of  illness",  and  for  definitions  of 
other  terms  used  in  this  part,  see  section  1861.] 
(P  Subsection  (aXS)  shall  only  apply  to  home  health  services  pro- 
vided to  an  individual  during  a  month  in  which  the  individual  is 
not  entitled  to  benefits  under  part  B. 

DEDUCTIBLES  AND  COINSURANCE 

Sec.  1813.  (aXD  The  amount  payable  for  inpatient  hospital  serv- 
ices furnished  an  individual  during  [any  spell  of  illness]  the  first 
period  of  continuous  hospitalization  (as  defined  in  subsection  (bXS)) 
that  begins  in  a  calendar  year  shall  be  reduced  by  a  deduction 
equal  to  the  inpatient  hospital  deductible  for  that  calendar  year  or, 
if  less,  the  charges  imposed  with  respect  to  such  individual  for  such 
services,  except  that,  if  the  customary  charges  for  such  services  are 
greater  than  the  charges  so  imposed,  such  customary  charges  shall 
be  considered  to  be  the  charges  so  imposed.  [Such  amount  shall  be 
further  reduced  by  a  coinsurance  amount  equal  to — 

[(A)  one-fourth  of  the  inpatient  hospital  deductible  for  each 
day  (before  the  91st  day)  on  which  such  individual  is  furnished 
such  services  during  such  spell  of  illness  after  such  services 
have  been  furnished  to  him  for  60  days  during  such  spell;  and 
[(B)  one-half  of  the  inpatient  hospital  deductible  for  each 
day  (before  the  day  following  the  last  day  for  which  such  indi- 
vidual is  entitled  under  section  1812(aXl)  to  have  payment 
made  on  his  behalf  for  inpatient  hospital  services  during  such 
spell  of  illness)  on  which  such  individual  is  furnished  such 
services  during  such  spell  of  illness  after  such  services  have 
been  furnished  to  him  for  90  days  during  such  spell; 
except  that  the  reduction  under  this  sentence  for  any  day  shall  not 
exceed  the  charges  imposed  for  that  day  with  respect  to  such  indi- 
vidual for  such  services  (and  for  this  purpose,  if  the  customary 
charges  for  such  services  are  greater  than  the  charges  so  imposed, 
such  customary  charges  shall  be  considered  to  be  the  charges  so 
imposed.] 
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[(2)  The  amount  payable  to  any  provider  of  services  under  this 
part  for  services  furnished  an  individual  during  any  spell  of  illness 
shall  be  further  reduced  by  a  deduction  equal  to  the  cost  of  the 
first  three  pints  of  whole  blood  (or  equivalent  quantities  of  packed 
red  blood  cells,  as  defined  under  regulations)  furnished  to  him  as 
part  of  such  services  during  such  spell  of  illness.] 

(2XA)  The  amount  payable  to  any  provider  of  services  under  this 
part  for  services  furnished  an  individual  shall  be  further  reduced 
by  a  deduction  equal  to  the  expenses  incurred  for  the  first  three 
pints  of  whole  blood  (or  equivalent  quantities  of  packed  red  blood 
cells,  as  defined  under  regulations)  furnished  to  the  individual 
during  each  calendar  year,  except  that  such  deductible  for  such 
blood  shall  in  accordance  with  regulations  be  appropriately  reduced 
to  the  extent  that  there  has  been  a  replacement  of  such  blood  (or 
equivalent  quantities  of  packed  red  blood  cells,  as  so  defined);  and 
for  such  purposes  blood  (or  equivalent  quantities  of  packed  red 
blood  cells,  as  so  defined)  furnished  such  individual  shall  be 
deemed  replaced  when  the  institution  or  other  person  furnishing 
such  blood  (or  such  equivalent  quantities  of  packed  red  blood  cells, 
as  so  defined)  is  given  one  pint  of  blood  for  each  pint  of  blood  (or 
equivalent  quantities  of  packed  red  blood  cells,  as  so  defined)  fur- 
nished such  individual  with  respect  to  which  a  deduction  is  niade 
under  this  sentence. 

(B)  The  deductible  under  subparagraph  (A)  for  blood  or  blood 
cells  furnished  an  individual  in  a  year  shall  be  reduced  to  the 
extent  that  a  deductible  has  been  imposed  under  section  1833(b)  to 
blood  or  blood  cells  furnished  the  individual  in  the  year. 

[(3)  The  amount  payable  for  post-hospital  extended  care  services 
furnished  an  individual  during  any  spell  of  illness  shall  be  reduced 
by  a  coinsurance  amount  equal  to  one-eighth  of  the  inpatient  hospi- 
tal deductible  for  each  day  (before  the  101st  day)  on  which  he  is 
furnished  such  services  after  such  services  have  been  furnished  to 
him  for  20  days  during  such  spell.] 

(3XA)  The  amount  payable  for  extended  care  services  furnished  an 
individual  in  any  calendar  year  shall  be  reduced  by  the  coinsurance 
amount  (promulgated  under  subparagraph  (C)  for  that  year)  for 
each  day  (before  the  8th  day)  on  which  he  is  furnished  such  services 
during  the  year. 

(B)  Before  September  1  of  each  year  (beginning  with  1987),  the  Sec- 
retary shall  estimate  the  national  average  per  diem  reasonable  cost 
recognized  under  this  title  for  extended  care  services  which  will  be 
furnished  in  the  succeeding  calendar  year. 

(C)  The  Secretary  shall,  in  September  of  each  year  (beginning  with 
1987)  promulgate  the  coinsurance  amount  which  shall  apply  to  ex- 
tended care  services  furnished  in  the  succeeding  year.  Such  amount 
shall  be  equal  to  20  percent  of  the  ndtional  average  per  diem  cost 
estimated  under  subparagraph  (B)  in  that  year.  If  the  coinsurance 
amount  determined  under  the  preceding  sentence  is  not  a  multiple 
of  50  cents,  it  shall  be  rounded  to  the  nearest  multiple  of  50  cents 
(or,  if  it  is  a  multiple  of  25  cents  but  not  a  multiple  of  50  cents,  to 
the  next  higher  multiple  of  50  cents). 

[(bXl)  The  inpatient  hospital  deductible  for  1987  shall  be  $520. 
The  inpatient  hospital  deductible  for  any  succeeding  year  shall  be 
an  amount  equal  to  the  inpatient  hospital  deductible  for  the  pre- 
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ceding  calendar  year,  changed  by  the  applicable  percentage  in- 
crease (as  defined  in  section  1886(bX3XB))  which  is  applied  under 
section  1886(dX3XA)  for  discharges  in  the  fiscal  year  that  begins  on 
October  1  of  such  preceding  calendar  year,  and  adjusted  to  reflect 
changes  in  real  case  mix  (determined  on  the  basis  of  the  most 
recent  case  mix  data  available).  Any  amount  determined  under  the 
preceding  sentence  which  is  not  a  multiple  of  $4  shall  be  rounded 
to  the  nearest  multiple  of  $4  (or,  if  it  is  midway  between  two  multi- 
ples of  $4,  to  the  next  higher  multiple  of  $4). 

[(2)  The  Secretary  shall  promulgate  the  inpatient  hospital  de- 
ductible and  all  Coinsurance  amounts  under  this  section  between 
September  1  and  September  15  of  the  year  preceding  the  year  to 
which  they  will  apply. 

[(3)  The  inpatient  hospital  deductible  for  a  year  shall  apply 
to— 

[(A)  the  deduction  under  the  first  sentence  of  subsection 
(aXD  for  the  year  in  which  the  first  day  of  inpatient  hospital 
services  occurs  in  a  spell  of  illness,  and 

[(B)  to  the  coinsurance  amounts  under  subsection  (a)  for  in- 
patient hospitsd  services  and  post-hospital  extended  care  serv- 
ices furnished  in  that  year.] 
(hXV  The  inpatient  hospital  deductible  for  1987  shall  be  $520. 
The  inpatient  hospital  deductible  for  any  succeeding  year  shall  be 
an  amount  equal  to  the  inpatient  hospital  deductible  for  the  preced- 
ing year  increased  by  the  applicable  increase  percentage  determined 
under  section  215(i)  in  the  previous  year.  Any  amount  determined 
under  the  preceding  sentence  which  is  not  a  multiple  of  $1  shall  be 
rounded  to  the  nearest  multiple  of  $1  (or,  if  it  is  a  multiple  of  50 
cents  but  not  a  multiple  of  $1,  to  the  next  higher  multiple  of  $1). 

(2)  Not  later  than  November  15  of  each  year  (beginning  with 
1987),  the  Secretary  shall  promulgate  the  inpatient  hospital  deducti- 
ble under  this  subsection  for  the  succeeding  year. 

(S)  In  this  section,  the  term  ''period  of  continuous  hospitalization  " 
means,  with  respect  to  an  individual,  the  period  beginning  on  the 
first  day  the  individual  is  furnished  inpatient  hospital  services  and 
ends  on  the  individual's  date  of  discharge  (as  established  by  the 
Secretary  for  purposes  of  section  1886)  from  the  hospital  (or,  in  the 
case  of  a  transfer,  hospitals)  involved. 

CONDITIONS  OF  AND  UMITATIONS  ON  PAYMENT  FOR  SERVICES 

Requirement  of  Requests  and  Certifications 

Sec.  1814.  (a)  Except  as  provided  in  subsections  (d)  and  (g)  and  in 
section  1876,  payinent  for  services  furnished  an  individual  may  be 
made  only  to  providers  of  services  which  are  eligible  therefor  under 
section  1866  and  only  if— 

(1)  *  *  * 

(2)  a  physician  certifies  (and  recertifies,  where  such  services 
are  furnished  over  a  period  of  time,  in  such  cases,  with  such 
frequency,  and  accompanied  by  such  supporting  material,  ap- 
propriate to  the  case  involved,  as  may  be  provided  by  regula- 
tions, except  that  the  first  of  such  recertifications  shall  be  re- 
quired in  each  case  of  inpatient  hospital  services  not  later  than 
the  20th  day  of  such  period)  that — 
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(A)  *  •  • 

(B)  in  the  case  of  [post-hospitalj  extended  care  services, 
such  services  are  or  were  required  to  be  given  because  the 
individual  needs  or  needed  on  a  daily  basis  skilled  nursing 
care  (provided  directly  by  or  requiring  the  supervision  of 
skilled  nursing  personnel)  or  other  skilled  rehabilitation 
services,  which  as  a  practical  matter  can  only  be  provided 
in  a  skilled  nursing  facility  on  an  inpatient  basis  [,  for  any 
of  the  conditions  with  respect  to  which  he  was  receiving 
inpatient  hospital  services  (or  services  which  would  consti- 
tute inpatient  hospital  services  if  the  institution  met  the 
requirements  of  paragraphs  (6)  and  (9)  of  section  1861(e)) 
prior  to  transfer  to  the  skilled  nursing  facility  or  for  a  con- 
dition requiring  such  extended  care  services  which  arose 
after  such  transfer  and  while  he  was  still  in  the  facility  for 
treatment  of  the  condition  or  conditions  for  which  he  was 
receiving  such  inpatient  hospital  services] ; 

(6)  with  respect  to  inpatient  hospital  services  or  [post-hospi- 
talj  extended  care  services  furnished  such  individual  during  a 
continuous  period,  a  finding  has  not  been  made  (by  the  physi- 
cian members  of  the  committee  or  group,  as  described  in  sec- 
tion 1861(kX4),  including  any  finding  made  in  the  course  of  a 
sample  or  other  review  of  admissions  to  the  institution)  pursu- 
ant to  the  system  of  utilization  review  that  further  inpatient 
hospital  services  or  further  [post-hospital]  extended  care  serv- 
ices, as  the  case  may  be,  are  not  medically  necessary;  except 
that,  if  such  a  finding  has  been  made,  pa3rment  may  be  made 
for  such  services  furnished  before  the  4th  day  after  the  day  on 
which  the  hospital  or  skilled  nursing  facility,  as  the  case  may 
be,  received  notice  of  such  finding;  and 

(7)  in  the  case  of  hospice  care  provided  an  individual— 

(AXi)  in  the  first  90-day  period — 

(I)  the  individual's  attending  phjrsician  (as  defined  in 
section  1861(ddX3)B)),  and 

(II)  the  medical  director  (or  physician  member  of  the 
interdisciplinary  group  described  in  section 
1861(ddX2XB))  of  the  hospice  program  providing  (or  ar- 
ranging for)  the  care, 

each  certify,  not  later  than  two  days  after  hospice  care  is 
initiated,  that  the  individual  is  terminally  ill  (as  defined  in 
section  1861(ddX3XA)),  [and] 

(ii)  in  a  subsequent  90-  or  30-day  period,  the  medical  di- 
rector or  physician  described  in  clause  (i)(II)  recertifies  at 
the  beginning  of  the  period  that  the  individual  is  terminal- 
ly ill  [;]» 

(Hi)  in  a  subsequent  extension  period,  the  medical  direc- 
tor or  physician  described  in  clause  (iXW  recertifies  at  the 
beginning  of  the  period  that  the  individual  is  terminally 

ill: 
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Payments  for  Emergency  Hospital  Services 

(dXl)  *  *  * 

*««**•• 

(3)  The  amounts  payable  under  the  preceding  paragraph  with  re- 
spect to  services  described  therein  shedl,  subject  to  the  provisions  of 
section  1813,  be  equal  to  £60]  100  percent  of  the  hospital's  reason- 
able charges  for  routine  services  furnished  in  the  accommodations 
occupied  by  the  individual  or  in  semiprivate  accommodations  (as 
defined  in  section  1861(vX4)),  whichever  is  less,  plus  [80]  100  per- 
cent of  the  hospital^s  reasonable  charges  for  ancillary  services.  If 
separate  charges  for  routine  and  ancillary  services  are  not  made  by 
the  hospital,  reimbursement  may  be  based  on  [two-thirds  of]  the 
hospital's  reasonable  charges  for  the  services  received  but  not  to 
exceed  the  charges  which  would  have  been  made  if  the  patient  had 
occupied  semiprivate  accommodations.  For  purposes  of  the  preced- 
ing provisions  of  this  paragraph,  the  term  routine  services  '  shall 
mean  the  regular  room,  dietary,  and  nursing  services,  minor  medi- 
cal and  surgical  supplies  and  the  use  of  equipment  and  facilities  for 
which  a  separate  charge  is  not  customarily  made;  the  term  "ancil- 
lary services"  shall  mean  those  special  services  for  which  charges 
are  customarily  made  in  addition  to  routine  services. 

*  *  *  «  *  *  • 


HOSPITAL  INSURANCE  BENEFITS  FOR  UNINSURED  INDIVIDUALS  NOT 
OTHERWISE  EUGIBLE 

Sec.  1818.  (a)  *  *  * 

***♦♦♦* 

[(d)(1)  The  monthly  premium  of  each  individual  for  each  month 
in  his  coverage  period  before  July  1974  shall  be  $33. 

[(2)  The  Secretary  shall,  during  the  next  to  last  calendar  quarter 
of  each  year  determine  and  promulgate  the  dollar  amount  (wheth- 
er or  not  such  dollar  amount  was  applicable  for  premiums  for  any 
prior  month)  which  shall  be  applicable  for  premiums  for  months 
occurring  in  the  following  calendar  year.  Such  amount  shall  be 
equal  to  $33,  multiplied  by  the  ratio  of  (A)  the  inpatient  hospital 
deductable  for  that  following  calendar  year,  as  promulgated  under 
section  1813(bX2),  to  (B)  such  deductible  promulgated  for  1973.  Any 
amount  determined  under  the  preceding  sentence  which  is  not  a 
multiple  of  $1  shall  be  rounded  to  the  nearest  multiple  of  $1,  or,  if 
a  multiple  of  50  cents  but  not  a  multiple  of  $1,  to  the  next  higher 
multiple  of  $1.] 

(dXD  The  Secretary  shall,  during  September  of  each  year  (begin- 
ning with  1987),  estimate  the  monthly  actuarial  rate  for  months  in 
the  succeeding  year.  Such  actuarial  rate  shall  be  one-twelfth  of  the 
amount  which  the  Secretary  estimates  (on  an  average,  per  capita 
basis)  is  equal  to  100  percent  of  the  benefits  and  administrative 
costs  which  will  be  payable  from  the  Federal  Hospital  Insurance 
Trust  Fund  for  services  performed  and  related  administrative  costs 
incurred  in  the  succeeding  year  with  respect  to  individuals  age  65 
and  over  who  will  be  entitled  to  benefits  under  this  part  during 
that  entire  year. 
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(2)  The  Secretary  shalU  during  September  of  each  year  determine 
and  promulgate  the  dollar  amount  whiqh  snail  be  applicable  for 
premiums  for  months  occurring  in  the  following  year.  Such  amount 
shall  be  equal  to  the  monthly  actuarial  rate  determined  under  para- 
graph (1)  for  that  following  year.  Any  amount  determined  under  the 
preceding  sentence  which  is  not  a  multiple  of  $1  shall  be  rounded  to 
the  nearest  multiple  of  $1  (or,  if  it  is  a  multiple  of  50  cents  but  not 
a  multiple  of  $1,  to  the  next  higher  multiple  of  $1). 

(3)  Whenever  the  Secretary  promulgates  the  dollar  amount  which 
shall  be  applicable  as  the  monthly  premium  under  this  section,  he 
shall,  at  the  time  such  promulgation  is  announced,  issue  a  public 
statement  setting  forth  the  actuarial  assumptions  and  bases  em- 
ployed by  him  in  arriving  at  the  amount  of  an  adequate  actuarial 
rate  for  individuals  65  and  older  as  provided  in  paragraph  (1). 

Part  B — Supplementary  Medical  Insurance  Benefits  for  the 
Aged  and  Disabled 

*  *  «  *  *  •  * 

SCOPE  OF  BENEFITS 

Sec.  1832.  (a)  The  benefits  provided  to  an  individual  by  the  insur- 
ance program  established  by  this  part  shall  consist  of— 

(1)  entitlement  to  have  payment  made  to  him  or  on  his 
behalf  (subject  to  the  provisions  of  this  part)  for  medical  and 
other  health  services,  except  those  described  in  subparagraphs 
(B)  and  (D)  of  paragraph  (2);  and 

(2)  entitlement  to  have  payment  made  on  his  behalf  (subject 
to  the  provisions  of  this  part)  for — 

[(A)  home  health  services;! 

(AXi)  home  health  services,  and  (ii)  subject  to  section 
1839(hX4)y  in-home  care  for  a  chronically  dependent  indi- 
vidual for  up  to  120  hours  in  any  calendar  year; 

In  the  case  of  in-come  care  (described  in  paragraph  (2XAXii))  provid- 
ed to  a  chronically  dependent  individual  on  any  day,  such  care  pro- 
vided for  3  hours  or  less  on  the  day  shall  be  counted  (for  purposes  of 
the  limitation  in  such  paragraph)  as  3  hours  of  such  care. 

«•••«•• 

(b)  For  definitions  of  ["spell  of  illness",!  ''medical  and  other 
health  services"  [,1  and  other  terms  used  in  this  part,  see  section 
1861. 

PAYMENT  OF  BENEFITS 

Sec.  1833.  (a)  Except  as  provided  in  section  1876,  and  sulyect  to 
the  succeeding  provisions  of  this  section,  there  shall  be  paid  from 
the  Federal  Supplementary  Medical  Insurance  Trust  Fund,  in  the 
case  of  each  individual  who  is  covered  under  the  insurance  pro- 
gram established  by  this  part  and  incurs  expenses  for  services  with 
respect  to  which  benefits  are  payable  under  this  part,  amounts 
equal  to — 


107 


(1)  in  the  case  of  services  described  in  section  1832(aXl) — 80 
percent  of  the  reasonable  charges  for  the  services;  except  that 
(A)  an  organization  which  provides  medical  and  other  health 
services  (or  arranges  for  their  availability)  on  a  prepa)anent 
basis  may  elect  to  be  paid  80  percent  of  the  reasonable  cost  of 
services  for  which  payment  may  be  made  under  this  part  on 
behalf  of  individuals  enrolled  in  such  organization  in  lieu  of  80 
percent  of  the  reasonable  charges  for  such  services  if  the  orga- 
nization undertakes  to  charge  such  individuals  no  more  than 
20  percent  of  such  reasonable  cost  plus  any  amounts  payable 
by  them  as  a  result  of  subsection  (b),  (B)  with  respect  to  items 
and  services  described  in  section  1861(sX10XA),  the  amounts 
paid  shall  be  100  percent  of  the  reasonable  charges  for  such 
items  and  services,  (C)  with  respect  to  expenses  incurred  for 
those  physicians'  services  for  which  pajonent  may  be  made 
under  this  part  that  are  described  in  section  1862(aX4),  the 
amounts  paid  shall  be  subject  to  such  limitetions  as  may  be 
prescribed  by  regulations,  (D)  with  respect  to  clinical  diagnostic 
laboratory  tests  for  which  payment  is  made  under  this  part  (i) 
on  the  basis  of  a  fee  schedule  under  subsection  (hXD,  the 
amount  paid  shall  be  equal  to  80  percent  (or  100  percent,  in 
the  case  of  such  tests  for  which  pa3mient  is  made  on  the  basis 
of  an  assignment  described  in  section  1842(bX3XBXii),  under  the 
procedure  described  in  section  187(XfKl),  or  for  tests  furnished 
in  connection  with  obtaining  a  second  opinion  required  under 
section  1164(cX2)  (or  a  third  opinion,  if  the  second  opinion  was 
in  disagreement  with  the  first  opinion)  of  the  lesser  of  the 
amount  determined  under  such  fee  schedule,  the  limitation 
amount  for  that  test  determined  under  subsection  (hX4)(B),  or 
the  amount  of  the  charges  billed  for  the  tests,  or  (ii)  on  the 
basis  of  a  negotiated  rate  established  under  subsection  (hX6), 
the  amount  paid  shall  be  equal  to  100  percent  of  such  negotiat- 
ed rate,  (E)  with  respect  to  services  furnished  to  individuals 
who  have  beerf  determined  to  have  end  stage  renal  disease,  the 
amounts  paid  shall  be  determined  subject  to  the  provisions  of 
section  1881,  (F)  with  respect  to  expenses  incurred  for  services 
described  in  subsection  (iX3)  under  the  conditions  specified  in 
such  subsection,  the  emiounts  paid  shall  be  the  reasonable 
charge  for  such  services,  and  (G)  with  respect  to  items  and 
services  (other  than  clinical  diagnostic  laboratory  tests)  fur- 
nished in  connection  with  obtaining  a  second  opinion  required 
under  section  1164(cX2)  (or  a  third  opinion,  if  the  second  opin- 
ion was  in  disagreement  with  the  first  opinion),  the  amounts 
paid  shall  be  100  percent  of  the  reasonable  charges  for  such 
items  and  services;  [andj  (H)  with  respect  to  services  of  a  cer- 
tified registered  nurse  anesthetist  under  section  1861(sXll),  the 
amounts  paid  shall  be  80  percent  of  the  lesser  of  the  actual 
charge  or  the  fee  schedule  for  such  services  established  by  the 
Secretory  in  accordance  with  subsection  (1),  and  (I)  with  respect 
to  expenses  incurred  for  covered  outpatient  drugs,  the  amounts 
paid  shall  be  the  amounts  determined  under  subsection  (mX2), 

(2)  in  the  case  of  services  described  in  section  1832(aX2) 
(except  those  services  described  in  subparagraphs  (AXiiJ,  (D), 
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(E),  and  (F)  of  such  section  and  unless  otherwise  specified  in 
section  1881)— 

♦  ♦  ♦  •  ♦^^  ♦ 

(3)  in  the  case  of  services  described  in  subparagraphs  CH^)! 
(AXii),  (B),  and  (E)  of  section  1832(aX2),  the  costs  which  are  rea- 
sonable and  related  to  the  cost  of  furnishing  such  services  or 
which  are  based  on  such  other  tests  of  reasonableness  as  the 
Secretary  may  prescribe  in  regulations,  including  those  author- 
ized under  section  1861(vXlXA),  less  the  amount  a  provider 
may  charge  as  described  in  clause  (ii)  of  section  1866(aX2XA), 
but  in  no  case  niay  the  pajmaent  for  such  services  (other  than 
for  items  and  services  described  in  section  1861(sX10XA)  and 
for  items  and  services  furnished  in  connection  with  obtaining  a 
second  opinion  required  under  section  1164(cX2),  or  a  third 
opinion,  if  the  second  opinion  was  in  disagreement  with  the 
first  opinion)  exceed  80  percent  of  such  costs;  and 

(4)  in  the  case  of  facility  services  described  in  section 
1832(aX2)(F),  and  outpatient  hospital  facility  services  furnished 
in  connection  with  surgical  procedures  specified  by  the  Secre- 
tary pursuant  to  section  1833(iXlXA),  the  applicable  amount  as 
determined  under  paragraph  (2)  or  (3)  of  subsection  (i). 

Payment  for  in-home  care  for  chronically  dependent  individuals 
shall  be  paid  on  the  basis  of  an  hour  of  such  care  provided. 

(b)  Before  applying  subsection  (a)  with  respect  to  expenses  in- 
curred by  an  individual  during  any  calendar  year,  the  total  amount 
of  the  expenses  incurred  by  such  individual  during  such  year 
(which  would,  except  for  this  subsection,  constitute  incurred  ex- 
penses from  which  benefits  payable  under  subsection  (a)  are  deter- 
minable) shall  be  reduced  by  a  deductible  of  $75;  except  that  (1) 
such  total  amount  shall  not  include  expenses  incurred  for  items 
and  services  described  in  section  1861(sX10XA)  or  for  covered  outpa- 
tient drugs,  (2)  such  deductible  shall  not  apply  with  respect  to  home 
health  services  or  with  respect  to  covered  outpatient  drugs,  (3)  such 
deductible  shall  not  apply  with  respect  to  clinical  diagnostic  labora- 
tory tests  for  which  payment  is  made  under  this  part  (A)  under 
subsection  (aXl)(DXi)  or  (aX2)(DXi)  on  the  basis  of  an  assignment  de- 
scribed in  section  1842(bX3)(BXii),  under  the  procedure  described  in 
section  1870(fKl),  or  to  a  provider  having  an  agreement  under  sec- 
tion 1866,  or  (B)  on  the  basis  of  a  negotiated  rate  determined  under 
subsection  (hX6),  and  (4)  such  deductible  shall  not  apply  with  re- 
spect to  items  and  services  furnished  in  connection  with  obtaining 
a  second  opinion  required  under  section  1164(cX2)  (or  a  third  opin- 
ion, if  the  second  opinion  was  in  disagreement  with  the  first  opin- 
ion). The  total  amount  of  the  expenses  incurred  by  an  individual  as 
determined  under  the  preceding  sentence  shall,  after  the  reduction 
specified  in  such  sentence,  be  further  reduced  by  an  amount  equal 
to  the  expenses  incurred  for  the  first  three  pints  of  whole  blood  (or 
equivalent  quantities  of  packed  red  blood  cells,  as  defined  under 
regulations)  furnished  to  the  individual  during  the  calendar  year, 
except  that  such  deductible  for  such  blood  shall  in  accordance  with 
regulations  be  appropriately  reduced  to  the  extent  that  there  has 
been  a  replacement  of  such  blood  (or  equivalent  quantities  of 
packed  red  blood  cells,  as  so  defined);  and  for  such  purposes  blood 
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(or  equivalent  quantities  of  packed  red  blood  cells,  as  so  defined) 
furnished  such  individual  shall  be  deemed  replaced  when  the  insti- 
tution or  other  person  furnishing  such  blood  (or  such  equivalent 
quantities  of  packed  red  blood  cells,  as  so  defined)  is  given  one  pint 
of  blood  for  each  pint  of  blood  (or  equivalent  quantities  of  packed 
red  blood  cells,  as  so  defined)  furnished  such  individual  with  re- 
spect to  which  a  deduction  is  made  under  this  sentence. 

{c)(l)  Notwithstanding  any  other  provision  of  this  part,  with  re- 
spect to  expenses  incurred  in  any  calendar  year  in  connection  with 
the  treatment  of  mental,  psychoneurotic,  and  personality  disorders 
of  an  individual  who  is  not  an  inpatient  of  a  hospital  at  the  time 
such  expenses  are -incurred,  there  shall  be  considered  as  incurred 
expenses  for  purposes  of  subsections  [(a)  and  (b)3  (a),  (b),  and  (f) 
only  whichever  of  the  following  amounts  is  the  smaller: 

[(1)  $312.50]  (A)  the  amount  specified  in  paragraph  (2)  for 
that  year  or 

C(2)3  (B)  62  ¥2  percent  of  such  expenses. 

(2)  The  amount  specified  in  this  paragraph  for  1989  is  $1,250.  The 
amount  specified  in  this  paragraph  for  each  succeeding  year  is  the 
amount  specified  in  this  paragraph  for  the  preceding  year  increased 
by  the  percentage  increase  in  the  MEI  (as  defined  in  section 
1842(bX4XEXii))  for  the  year  involved.  If  any  amount  determined 
under  the  previous  sentence  is  not  a  multiple  of  $10,  it  shall  be 
rounded  to  the  nearest  multiple  of  $10. 

(3)  In  this  subsection,  the  term  ^'treatment"  shall  not  be  construed 
as  including  medical  management  visits. 

««**««« 

(fXV  Notwithstanding  subsections  (a)  and  (b),  if  an  individual 
has  incurred  out-of-pocket  part  B  expenses  (as  defined  in  paragraph 
(2))  in  a  calendar  year  (beginning  with  1989)  in  an  amount  equal  to 
the  part  B  catastrophic  limit  (established  under  paragraph  (3))  for 
the  year,  payment  under  this  part  with  respect  to  any  additional  in- 
curred expenses  in  the  calendar  year  shall  be  made  as  if— 

(A)  the  deduction  described  in  the  second  sentence  of  subsec- 
tion (b)  (relating  to  blood)  no  longer  applied,  and 

(B)  ''100  percent''  and  ''0  percent^'  were  substituted  for  *W 
percent''  and  ''20  percent",  respectively,  each  place  either  ap- 
pears in  subsection  (a),  in  section  1833(iX2),  in  section  1835(bX2), 
and  in  subsections  (bX2)  and  (bX3)  of  section  1881. 

(2)  In  this  subsection,  the  term  "out-of-pocket  part  B 
"expenses  "  means — 

(A)  the  deductions  established  under  subsection  (b),  and 

(B)  the  difference  between  the  payment  amount  provided 
under  this  part  and  the  payment  amount  that  would  be  provid- 
ed if  "100 percent"  and  "0 percent"  were  substituted  for  "80 per- 
cent" and  "20  percent",  respectively,  each  place  either  appears 
in  subsection  (a),  in  section  1833(iX2),  in  section  1835(bX2),  and 
in  subsections  (bX2)  and  (bX3)  of  section  1881. 

Such  term  also  includes  reasonable  expenses  (as  defined  by  the  Sec- 
retary) incurred  for  an  annual  colorectal  examination  for  cancer 
and  reasonable  expenses  (as  defined  by  the  Secretary)  incurred  for  a 
mammogram,  once  every  third  year,  for  detection  of  breast  cancer. 
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(3XA)  The  part  B  catastrophic  limit  for  1989  is  $1M3.  The  part  B 
catastrophic  limit  for  any  succeeding  year  shall  be  an  amount  equal 
to  the  part  B  catastrophic  limit  for  the  preceding  year  increased  by 
the  applicable  increase  percentage  determined  under  section  215(i)  in 
the  previous  year.  Any  amount  determined  under  the  preceding  sen- 
tence which  is  not  a  multiple  of  $1  shall  be  rounded  to  the  nearest 
multiple  of  $1  (or,  if  it  is  a  multiple  of  50  cents  but  not  a  multiple 
of  $1,  to  the  next  higher  multiple  of  $1). 

(B)  Not  later  than  November  15  of  each  year  (beginning  with 
1988),  the  Secretary  shall  promulgate  the  part  B  catastrophic  limit 
under  this  paragraph  for  the  succeeding  year. 

(4)  In  applying  paragraph  (1)  in  the  case  of  an  organization  receiv- 
ing payment  under  clause  (A)  of  subsection  (aXD  or  under  a  reasona- 
ble cost  reimbursement  contract  under  section  1876 — 

(A)  the  Secretary  shall  provide  for  an  appropriate  adjustment 
in  the  payment  amounts  otherwise  made  to  reflect,  in  the  aggre- 
gate, the  aggregate  increase  in  payments  that  would  otherwise 
be  made  with  respect  to  enrollees  in  the  organization  if  pay- 
ments with  respect  to  enrollees  in  the  organization  if  payments 
were  made  other  than  under  such  clause  or  a  contract  or  with 
respect  to  individuals  furnished  services  through  the  facility  if 
payments  were  to  be  ntade  on  an  individual-by-individual  basis, 
and 

(B)  the  organization  or  facility  shall  provide  assurances  satis- 
factory to  the  Secretary  that  the  organization  or  facility  will  not 
undertake  to  charge  an  individual  during  a  year  for  services  for 
which  payment  may  be  made  under  this  part  after  the  individ- 
ual has  incurred  (whether  through  the  organization,  facility  or 
otherwise)  out-of-pocket  part  B  expenses  in  the  year  in  an 
amount  equal  to  the  part  B  catastrophic  limit  established 
under  paragraph  (3)  for  the  year. 

(5)  In  applying  paragraphs  (1)  and  (2),  the  amount  specified  in 
subsection  (cX2)  is  deemed  to  be  $312.50. 

(g)  In  the  case  of  services  described  in  the  second  sentence  of  sec- 
tion 1861(p),  with  respect  to  expenses  incurred  in  any  calendar 
year,  no  more  than  $500  shall  be  considered  as  incurred  expenses 
for  purposes  of  subsections  [(a)  and  (b)l  (a),  (b),  and  (f).  In  the  case 
of  outpatient  occupational  therapy  services  which  are  described  in 
the  second  sentence  of  section  1861(p)  through  the  operation  of  sec- 
tion 1861(g),  with  respect  to  expenses  incurred  in  any  calendar 
year,  no  more  than  $500  shall  be  considered  as  incurred  expenses 
for  purposes  of  subsections  £(a)  and  (b)]  (a),  (b),  and  (fl. 

(mXlXA)  Before  applying  paragraph  (2)  with  respect  to  'expenses 
incurred  by  an  individual  for  covered  outpatient  drugs  dispensed  in 
a  calendar  year,  the  individual  must  establish  that  the  individual 
has  incurred  expenses  for  such  drugs  dispensed  in  the  year  (during  a 
period  in  which  the  individual  is  entitled  to  benefits  under  this 
part)  of  the  amount  specified  in  subparagraph  (C)  for  that  year. 

(B)  If  an  individual  applies  to  the  Secretary  to  establish  that  the 
individual  has  met  the  requirement  of  subparagraph  (A),  the  Secre- 
tary shall  promptly  notify  the  individual  (and,  if  the  application 
was  submitted  by  or  through  a  participating  pharmacy,  the  pharma- 
cy) as  to  whether  or  not  the  individual  has  met  such  requirement. 
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(C)  The  amount  specified  in  this  subparagraph  for  1989  is  $500. 
For  each  subsequent  year,  subject  to  subparagraph  (D),  the  amount 
specified  in  this  subparagraph,  is  the  amount  specified  in  this  sub- 
paragraph for  the  previous  year  increased  by  percentage  change  in 
the  medical  care  component  of  the  consumer  price  index  for  all 
urban  consumers  (U.S.  city  average,  as  published  by  the  Bureau  of 
Labor  Statistics)  during  the  12-month  period  ending  with  August  in 
that  previous  year.  Any  amount  determined  under  the  preceding  sen- 
tence which  is  not  a  multiple  of  $1  shall  be  rounded  to  the  next 
highest  multiple  of  $1.  In  September  of  each  year  (beginning  with 
1989)  the  Secretary  shall  publish  the  deductible  established  under 
this  subparagraph  for  the  following  year. 

(D)  If  the  monthly  actuarial  rate  determined  under  section 
1839(gXl)  for  a  year  (after  1990)  exceeds  120  percent  of  the  monthly 
premium  increase  provided  under  section  1839(gX2)  for  months  in 
the  preceding  year,  the  Secretary  shall  increase  the  amount  other- 
wise specified  under  subparagraph  (C)  for  that  year  (and  only  for 
that  year)  by  such  an  amount  as  will  assure  that — 

(i)  the  aggregate  amount  of  the  monthly  premium  increase 
provided  under  section  1839(g)  for  the  year  for  all  enrollees, 
is  equal  to— 

(ii)  the  total  of  the  benefits  and  administrative  costs  which  the 
Secretary  estimates  will  be  payable  from  the  Federal  Supple- 
mentary Medical  Insurance  Trust  Fund  for  covered  outpatient 
drugs  dispensed  and  related  administrative  costs  incurred  in 
such  year  for  all  such  enrollees. 
(2)  Subject  to  the  deductible  established  under  paragraph  (IXA), 
the  amount  payable  under  this  part  with  respect  to  a  covered  outpa- 
tient drug  is  equal  to  the  actual  charge  for  the  drug,  or,  if  lower,  the 
applicable  payment  limit  described  in  paragraph  (3). 

(3XA)  In  the  case  of  a  covered  outpatient  drug  that  either  is  not  a 
multiple  source  drug  (as  defined  in  paragraph  (6XA))  or  is  a  multi- 
ple source  drug  and  has  a  restrictive  prescription  (as  defined  in 
paragraph  (6)(B)),  the  payment  limit  for  the  drug  under  this  para- 
graph is  the  sum  of— 

(i)  the  product  of  (I)  the  number  of  tablets  (or  other  dosage 
units)  dispensed  and  (II)  the  average  per  tablet  or  unit  whole- 
sale price  for  the  drug  (as  determined  under  paragraph  (i)),  and 

(ii)  an  administrative  allowance  of  $Jf.50. 

(B)  In  the  case  of  a  covered  outpatient  drug  that  is  a  multiple 
source  drug  but  does  not  have  a  restrictive  prescription,  the  payment 
limit  for  the  drug  under  this  paragraph  is  the  sum  of— 

(i)  the  product  of  (I)  the  number  of  tablets  (or  other  dosage 
units)  dispensed  and  (II)  the  amount  specified  under  subpara- 
graph (C),  and 

(ii)  an  administrative  allowance  of  $4.50. 

(C)  The  amount  specified  under  this  subparagraph  with  respect  to 
a  multiple  source  drug  dispensed  in  a  year  is  50  percent  of  the  high- 
est of  the  average  per  tablet  or  unit  wholesale  price  for  any  drug 
product  described  in  paragraph  (5XA)  with  respect  to  that  drug,  as 
in  effect  as  of  January  1,  1987,  increased,  for  each  year  after  1987 
and  up  to  the  year  involved,  by  the  percentage  increase  in  the  con- 
sumer price  index  for  all  urban  consumers  (all  items,  U.S.  city  aver- 
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age,  as  published  by  the  Bureau  of  Labor  Statistics)  for  the  12- 
month  period  ending  in  August  of  the  previous  year. 

(D)  The  Secretary,  before  each  payment  calculation  period  (as  de- 
fined in  paragraph  (5XC)),  shall  provide  for  the  distribution  to  par- 
ticipating pharmacies  (as  defined  in  section  1842(i))  and  to  groups 
representing  or  assisting  individuals  entitled  to  benefits  under  this 
part,  of  information  on  the  payment  limits  established  under  this 
paragraph. 

(iXA)  For  purposes  of  this  subsection,  the  Secretary  shall  deter- 
mine, with  respect  to  dispensing  of  each  covered  outpatient  drug  in 
each  payment  calculation  period,  the  average  per  tablet  or  unit 
wholesale  price  for  the  drug.  Such  average  shall  be  based  on  the  av- 
erage wholesale  price  (or  when  available,  the  manufacturer's  direct 
price)  for  purchases  in  reasonable  quantities.  Such  determination 
shall  be  made  for  each  payment  calculation  period  based  on  whole 
or  direct  prices  for  the  first  day  of  the  third  month  before  the  begin- 
ning of  the  period.  The  Secretary  shall  make  such  determination, 
and  calculate  the  payment  limits  under  paragraph  (S)  on  a  national 
basis;  except  that  the  Secretary  may  make  such  determination,  and 
calculate  such  payment  limits,  on  a  regional  basis  to  take  account  of 
limitations  on  the  availability  of  drug  products  and^  variations 
among  regions  in  the  average  wholesale  or  direct  price  for  a  drug 
product. 

(B)  In  order  to  prevent  abusive  practices  in  the  prescribing  or  dis- 
pensing of  covered  outpatient  drugs,  the  Secretary  may  provide  that 
payment  for  covered  outpatient  drugs  many  not  be  made  they  are 
prescribed  or  dispensed  with  excessive  frequency  or  in  excessive 
quantities. 

(5)  In  this  subsection: 

(A)  The  term  ''multiple  source  drug'*  means,  with  respect  to  a 
payment  calculation  period,  a  covered  outpatient  drug  for 
which  there  are  2  or  more  drug  products  which-^ 

(i)  are  considered  to  be  therapeutically  equivalent  (under 
the  Food  and  Drug  Administration 's  most  recent  publica- 
tion of  'Approved  Drug  Products  with  Therapeutic  Equiva- 
lence Evaluations available  on  the  first  day  of  the  third 
month  before  the  beginning  of  the  period),  and 

(ii)  are  sold  or  marketed  during  the  period. 

For  purposes  of  clause  (ii),  a  drug  is  considered  to  be  sold  or 
marketed  during  a  period  if  it  is  listed  in  the  publications  re- 
ferred to  in  clause  (i)  for  the  third  month  before  the  beginning 
of  the  period,  unless  the  Secretary  determines  that  such  sale  or 
marketing  is  not  actually  taking  place. 

(B)  A  drug  has  a  "restrictive  prescription"  only  if  the  pre- 
scription for  the  drug  indicates,  in  the  handwriting  of  the  phy- 
sician or  other  person  prescribing  the  drug  and  with  an  appro- 
priate phrase  (such  as  "brand  medically  necessary')  recognized 
by  the  Secretary,  that  the  particular  drug  must  be  dispensed. 

(C)  The  term  "payment  calulation  period"  means  the  6-month 
period  beginning  with  January  of  each  year  (after  1988)  and  the 
6-month  period  beginning  with  July  of  each  year  (after  1988). 
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PROCEDURE  rOR  PAYMENT  OF  CLAIMS  OF  PROVIDERS  OF  SERVICES 

Sec.  1835.  (a)  Except  as  provided  in  subsections  (b),  (c),  and  (e), 
payment  for  services  described  in  section  1832(aX2)  furnished  an  in- 
dividual may  be  made  only  to  providers  of  services  which  are  eligi- 
ble therefor  under  section  1866(a),  and  only  if-— 

(1)  *  ♦  * 

(2)  a  physician  certifies  (and  recertifies,  where  such  services 
are  furnished  over  a  period  of  time,  in  such  cases,  with  such 
frequency,  and  accompanied  by  such  supporting  material,  ap- 
propriate to  the  case  involved,  as  may  be  provided  by  regula- 
tions) that — 

(A)  *  •  ♦ 

*  •  «         .  «  «  «  * 

(D)  in  the  case  of  outpatient  speech  pathology  services, 
(i)  such  services  are  or  were  required  because  the  individ- 
ual needed  speech  pathology  services,  (ii)  a  plan  for  fur- 
nishing such  services  has  been  established  by  a  physician 
or  by  the  speech  pathologist  providing  such  services  and  is 
periodically  reviewed  by  a  physician,  and  (iii)  such  services 
are  or  were  furnished  while  the  individual  is  or  was  under 
the  care  of  a  physician;  [and] 

(E)  in  the  case  of  comprehensive  outpatient  rehabilita- 
tion facility  services,  (i)  such  services  £u*e  or  were  required 
because  the  individual  needed  skilled  rehabilitation  serv- 
ices, (ii)  a  plan  for  furnishing  such  services  has  been  estab- 
lished and  is  periodically  reviewed  by  a  phjrsician,  and  (iii) 
such  services  are  or  were  furnished  while  the  individual  is 
or  was  under  the  care  of  a  physician £.];  and 

(F)  in  the  case  of  in-home  care  provided  to  a  chronically 
dependent  individual  during  a  12-month  period^  the  indi- 
vidual was  a  chronically  dependent  individual  during  the 
3-month  period  immediately  preceding  the  beginning  of  the 
12-month  period. 

AMOUNTS  OF  PREMIUMS 

Sec.  1839.  (aXD  The  Secretary  shall,  during  September  of  1983 
and  of  each  year  thereafter,  determine  the  monthly  actuarial  rate 
for  enrollees  age  65  and  over  which  shall  be  applicable  for  the  suc- 
ceeding calendar  year.  Such  actuarial  rate  shall  be  the  amount  the 
Secretary  estimates  to  be  necessary  so  that  the  aggregate  amount 
for  such  calendar  year  with  respect  to  those  enrollees  age  65  and 
older  will  equal  one-half  of  the  total  of  the  benefits  and  administra- 
tive costs  which  he  estimates  will  be  payable  from  the  Federal  Sup- 
plementary Medical  Insurance  Trust  Fund  for  services  performed 
and  related  administrative  costs  incurred  in  such  calendar  year 
with  respect  to  such  enrollees  (other  than  costs  relating  to  covered 
outpatient  drugs,  costs  relating  to  in-home  care,  as  defined  in  sec- 
tion 1861(ffXlX  costs  relating  to  influenza  vaccine  and  its  adminis- 
tration, and  costs  attributable  to  section  1812(f)).  In  calculating  the 
monthly  actuarial  rate,  the  Secretary  shall  include  an  appropriate 
amount  for  a  contingency  margin. 
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(2)  The  monthly  premium  of  each  individual  enrolled  under  this 
part  for  each  month  after  December  1983  shall,  except  as  provided 
in  subsections  (b)  [and  (e)],  (e),  (g),  (h),  and  (i),  be  the  amount  de- 
termined under  paragraph  (e). 

(3)  The  Secretary  shall,  during  September  of  1983  and  of  each 
year  thereafter,  determine  and  promulgate  the  monthly  premium 
applicable  for  individuals  enrolled  under  this  part  for  the  succeed- 
ing calendar  year.  The  monthly  premium  shall  (except  as  otherwise 
provided  in  [subsection  (e)J  subsections  (e),  (g),  (h),  and  (i))  be 
equal  to  the  smaller  of— 

(A)  the  monthly  actuarial  rate  for  enroUees  age  65  and  over, 
determined  according  to  paragraph  (1)  of  this  subsection,  for 
that  calendar  year,  Dr 

(B)  the  monthly  premium  rate  most  recently  promulgated  by 
the  Secretary  under  thisparagraph,  increased  by  a  percentage 
determined  as  follows:  The  Slecretary  shall  ascertain  the  pri- 
mary insurance  amount  computed  under  section  215(aXl)) 
based  upon  average  indexed  monthly  earnings  of  $900,  that  ap- 
plied to  individuals  who  became  eligible  for  and  entitled  to  old- 
age  insurance  benefits  on  November  1  of  the  year  before  the 
year  of  the  promulgation.  He  shall  increase  the  monthly  pre- 
mium rate  by  the  same  percentage  by  which  that  primary  in- 
surance amount  is  increased  when,  by  reason  of  the  law  in 
effect  at  the  time  the  promulgation  is  made,  it  is  so  computed 
to  apply  to  those  individuals  for  the  following  November  1. 

Whenever  the  Secretary  promulgates  the  dollar  amount  which 
shall  be  applicable  as  the  monthly  premium  for  any  period,  he 
shall,  at  the  time  such  promulgation  is  announced,  issue  a  public 
statement  setting  forth  the  actuarial  assumptions  and  bases  em- 
ployed by  him  in  arriving  at  the  amount  of  an  adequate  actuarial 
rate  for  enroUees  age  65  and  older  as  provided  in  paragraph  (1)  and 
the  deviation  of  the  dollar  amounts  specified  in  this  paragraph. 

(4)  The  Secretary  shall  also,  during  September  of  1983  and  of 
each  year  thereafter,  determine  the  monthly  actuarial  rate  for  dis- 
abled enroUees  under  age  65  which  shall  be  applicable  for  the  suc- 
ceeding calendar  year.  Such  actuarial  rate  shsdl  be  the  amount  the 
Secretary  estimates  to  be  necessary  so  that  the  aggregate  amount 
for  such  calendar  year  with  respect  to  disabled  enroUees  under  age 
65  which  will  equal  one-half  of  the  total  of  the  benefits  and  admin- 
istrative costs  which  he  estimates  will  be  payable  from  the  Federal 
Supplementary  Medical  Insurance  Trust  Fund  for  services  per- 
formed and  related  administrative  costs  incurred  in  such  calendar 
year  with  respect  to  such  enroUees  (other  than  costs  relating  to  cov- 
ered outpatient  drugs,  costs  relating  to  in-home  care,  as  definedt  in 
section  1861(ffKl),  costs  relating  to  influenza  vaccine  and  its  admin- 
istration, and  costs  attributable  to  section  1812(f)).  In  calculating 
the  monthly  actuarial  rate  under  this  paragraph,  the  Secretary 
shall  include  an  appropriate  amount  for  a  contingency  margin. 

(b)  In  the  case  of  an  individual  whose  coverage  period  began  pur- 
suant to  an  enrollment  after  his  initial  enrollment  period  (deter- 
mined pursuant  to  subsection  (c)  or  (d)  of  section  1837),  the  monthly 
premium  [determined  under  subsection  (a)  or  (e)]  otherwise  deter- 
mined under  this  section  (without  regard  to  subsection  (f))  shall  be 
increased  by  10  percent  of  the  monthly  premium  so  determined  for 
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each  full  12  months  (in  the  same  continuous  period  of  eligibility)  in 
which  he  could  have  been  but  was  not  enrolled.  For  purposes  of  the 
preceding  sentence,  there  shall  be  taken  into  account  (1)  the 
months  which  elapsed  between  the  close  of  his  initial  enrollment 
period  and  the  close  of  the  enrollment  period  in  which  he  enrolled, 
plus  (in  the  case  of  an  individual  who  reenrolls)  (2)  the  months 
which  elapsed  between  the  date  of  termination  of  a  previous  cover- 
age period  and  the  close  of  the  enrollment  period  in  which  he  reen- 
roUed,  but  there  shall  not  be  taken  into  account  months  during 
which  the  individual  has  attained  the  age  of  65  and  for  which  the 
individual  can  demonstrate  that  the  individual  was  enrolled  in  a 
group  health  plan  described  in  section  1862(bX3XAXiv)  by  reason  of 
the  individual's  (or  the  individual's  spouse's)  current  emplojrment 
or  months  during  which  the  individual  has  not  attained  the  age  of 
65  and  for  which  the  individual  can  demonstrate  that  the  individ- 
ual was  enrolled  in  a  large  group  health  plan  as  an  active  individ- 
ual (as  those  terms  are  defined  in  section  1862(bX4)(B)).  Any  in- 
crease in  an  individual's  monthly  premium  under  the  first  sen- 
tence of  this  subsection  with  respect  to  a  particular  continuous 
period  of  eligibility  shall  not  be  applicable  with  respect  to  any 
other  continuous  period  of  eligibility  which  such  individual  may 
have. 

******* 

(eXl)  •  •  • 

(SKA)  Notwithstanding  the  provisions  of  subsection  (a);  hut  subject 
to  the  provisions  of  subsections  (g),  (h),  and  (i)  the  monthly  premium 
for  each  individual  enrolled  under  this  part  for  each  month — 

(i)  in  1990  shall  be  $1.00  greater  than  the  amount  otherwise 
determined  under  subsection  (a),  and 

(ii)  in  1991  shall  be  40  cents  greater  than  the  amount  other- 
wise determined  under  subsection  (a). 

Any  increases  in  premium  amounts  taking  effect  under  this  para- 
graph for  months  in  a  year  shall  be  taken  into  account  for  purposes 
of  determining  increases  in  each  subsequent  year  under  subsection 
(aXSX 

(B)  Subparagraph  (A)  does  not  apply  to  premiums  determined 
under  paragraph  (4)  or  (5). 

(4XA)  Notwithstanding  the  provisions  of  subsection  (a),  but  subject 
to  subsections  (g),  (h),  and  (iX  in  the  case  of  an  individual  who  is  a 
resident  of  a  commonwealth  or  territory  during  a  month — 

(i)  in  1988  or  1989,  the  monthly  premium  otherwise  deter- 
mined for  the  individual  under  paragraph  (1)  or  subsection 
(aX3)y  respectively,  shall  be  increased  by  the  amount  described 
in  subparagraph  (B)  for  that  month;  or 

(ii)  in  a  subsequent  year,  the  monthly  premium  which  shall 
apply  shall  be  the  amount  described  in  subparagraph  (C)  for 
that  month. 

(B)  The  amount  described  in  this  subparagraph  for  a  month  in 
1988  or  1989  for  an  individual  residing  in  a  particular  common- 
wealth or  territory  is  Vj2th  of  the  product  of— 
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(i)  the  average,  per  capita  additional  benefits  (and  related  ad- 
ministrative costs),  as  determined  by  the  Secretary  during  Sep- 
tember of  the  previous  year,  that  will  be  payable  under  this  title 
during  the  year  by  reason  of  the  amendments  made  by  the  Med- 
icare Catastrophic  Protection  Act  of  1987  (other  than  sections 
202,  203,  and  206  thereof);  and 

(ii)  the  ratio  (determined  by  the  Secretary  for  that  common- 
wealth or  territory  during  September  1987)  of— 

(I)  the  per  capita  actuarial  value  of  the  benefits  under 
this  title  for  residents  of  the  commonwealth  or  territory 
who  are  entitled  to  benefits  under  both  part  A  and  this 
part,  to 

(II)  the  per  capita  actuarial  value  of  the  benefits  under 
this  title  for  residents  of  the  United  States  who  are  entitled 
to  benefits  under  both  part  A  and  this  part. 

(C)  The  amount  described  in  this  subpargraph  for  a  month  in — 

(i)  1990,  is  the  sum  of— 

(I)  the  monthly  premium  established  under  subsection 
(aX3)  for  months  in  1989,  and 

(II)  the  amount  described  in  subparagraph  (B)  for  months 
in  1989, 

increased  by  the  premium  percentage  increase  (as  defined  in 
subparagraph  (EXJii))  for  1990;  or 

(ii)  a  succeeding  year  is  the  amount  described  in  this  subpara- 
graph for  months  in  the  previous  year  increased  by  the  premium 
increase  percentage  for  that  succeeding  year. 

(D)  If  any  amount  determined  under  the  previous  provisions  of 
this  subparagraph  is  not  a  multiple  of  10  cents,  the  Secretary  shall 
round  the  amount  to  the  nearest  multiple  of  10  cents. 

(E)  In  this  paragraph: 

(i)  The  term  ^'commonwealth  or  territory*^  means  Puerto  Rico, 
the  Virgin  Islands,  Guam,  American  Samoa,  or  the  Northern 
Mariana  Islands. 

(ii)  The  term  * 'percentage  premium  increase'',  for  a  year, 
means  the  percentage  determined  under  subsection  (aXSXB)  in 
the  previous  year. 

(5XA)  Notwithstanding  the  provisions  of  subsection  (a),  but  subject 
to  subsections  (g),  (h),  and  (i),  in  the  case  of  a  part  B  only  individual 
(as  defined  in  subparagraph  (E))  during  a  month — 

(i)  in  1989,  the  monthly  premium  otherwise  determined  for 
the  individual  under  subsection  (aXS)  shall  be  increased  by  the 
amount  described  in  subparagraph  (B);  or 

(ii)  in  a  subsequent  year,  the  monthly  premium  which  shall 
apply  shall  be  the  amount  described  in  subparagraph  (C)  for 
that  month. 

(B)  The  amount  described  in  this  subparagraph  is  Vi2th  of  the  av- 
erage, per  capita  additional  benefits  (and  related  administrative 
costs)  that  the  Secretary  estimates  (during  September  of  1988)  will 
be  payable  under  this  part  during  1989  by  reason  of  the  amend- 
ments made  by  the  Medicare  Catastrophic  Protection  Act  of  1987 
(other  than  sections  202,  203,  and  206  thereof). 

(C)  The  amount  described  in  this  subparagraph  for  a  month — 

(i)  in  1990,  is  the  sum  of— 
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(I)  the  monthly  premium  established  under  subsection 
(aXS)  for  months  in  1989,  and 

(II)  the  amount  described  in  subparagraph  (B), 
increased  by  the  premium  percentage  increase  (as  defined  in 
paragraph  (iXEXii))  for  1990;  or 

(ii)  in  a  succeeding  year  is  the  amount  described  in  this  sub- 
paragraph for  months  in  the  previous  year  increased  by  the  pre- 
mium increase  percentage  (as  so  defined)  for  that  succeeding 
year. 

(D)  If  any  amount  determined  under  the  previous  provisions  of 
this  paragraph  is  not  a  multiple  of  10  cents,  the  Secretary  shall 
round  the  amount-  to  the  nearest  multiple  of  10  cents. 

(E)  In  this  paragraph  the  term  ''part  B  only  individual''  means, 
with  respect  to  a  premium  for  a  month,  an  individual  who — 

(i)  is  not  a  resident  of  a  commonwealth  or  territory  (as  de- 
fined in  paragraph  (4)(EXi))  during  the  month, 

(ii)  is  entitled  to  benefits  under  this  part,  and 

(Hi)  is  not  entitled  to  (or,  on  application  without  payment  of 
an  additional  premium,  would  not  be  entitled  to)  benefits  under 
part  A. 

******* 

(gXlXA)  The  Secretary  shall,  during  September  of  1987  and  of 
each  year  thereafter,  determine  a  monthly  actuarial  rate  for  covered 
outpatient  drugs  which  shall  be  applicable  for  the  succeeding  calen- 
dar year. 

(B)  Subject  to  subparagraph  (C),  such  actuarial  rate  shall  be  the 
amount  the  Secretary  estimates  to  be  necessary  so  that  the  aggregate 
amount  for  such  calendar  year  with  respect  to  enrollees  will  equal 
100  percent  of  the  total  of  the  benefits  and  administration  costs 
which  he  estimates  will  be  payable  from  the  Federal  Supplementary 
Medical  Insurance  Trust  Fund  for  covered  outpatient  drugs  dis- 
pensed and  related  administrative  costs  incurred  in  such  calendar 
year  with  respect  to  such  enrollees. 

(C)  In  establishing  the  monthly  actuarial  rate  under  this  para- 
graph for  each  year  (after  1990),  the  Secretary  shall  take  into  ac- 
count any  net  surplus  or  deficit  of  the  aggregate  amount  of  the 
monthly  premium  increases  provided  under  paragraph  (2)  for  previ- 
ous years  for  all  enrollees  over  the  total  of  the  benefits  and  adminis- 
trative costs  which  the  Secretary  determines  were  paid  from  the  Fed- 
eral Supplementary  Medical  Insurance  Trust  Fund  for  covered  out- 
patient drugs  dispensed  and  related  administrative  costs  incurred 
in  such  previous  years  for  all  such  enrollees. 

(2)  Subject  to  paragraph  (3),  notwithstanding  any  other  provisions 
of  this  section  (except  as  provided  in  subsections  (b)  and  (f)),  the 
monthly  premium  of  each  individual  Enrolled  under  this  part  for 
each  month  in  a  year  after  December  1987  shall  be  increased  by  the 
monthly  actuarial  rate  determined  according  to  paragraph  (1)  for 
that  year;  except  that  if  the  increase  determined  under  this  para- 
graph is  not  a  multiple  of  10  cents,  it  shall  be  rounded  to  the  near- 
est multiple  of  10  cents. 

(3)  The  increase  in  monthly  premium  under  paragraph  (2)  for 
each  month  in — 

(A)  1988  may  not  exceed  $0.30, 
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(B)  1989  may  not  exceed  $3.20, 

(C)  1990  may  not  exceed  $190,  and 

(D)  a  subsequent  year  may  not  exceed  120  percent  of  the 
monthly  premium  increase  under  paragraph  (2)  for  months  in 
the  preceding  year. 

(hXlXA)  The  Secretary  shall,  during  September  of  1988  and  of 
each  year  thereafter,  determine  a  monthly  actuarial  rate  for  in- 
home  care  (as  defined  in  section  1861(ffXl))  which  shall  be  applica- 
ble for  the  succeeding  calendar  year. 

(B)  Such  actuarial  rate  shall  be  the  amount  the  Secretary  esti- 
mates to  be  necessary  so  that  the  aggregate  amount  for  such  calen- 
dar year  with  respect  to  enrollees  uml  equal  100  percent  of  the  total 
of  the  benefits  and  administrative  costs  which  he  estimates  will  be 
payable  from  the  Federal  Supplementary  Medical  Insurance  Trust 
Fund  for  in-home  care  provided  and  related  administrative  costs  in- 
curred in  such  calendar  year  with  respect  to  such  enrollees. 

(C)  In  establishing  the  monthly  actuarial  rate  under  this  para- 
graph for  each  year  (after  1990),  the  Secretary  shall  take  into  ac- 
count any  net  surplus  or  deficit  of  the  aggregate  amount  of  the 
monthly  premium  increases  provided  under  paragraph  (2)  for  previ- 
ous years  for  all  enrollees  over  the  total  of  the  benefits  and  adminis- 
trative costs  which  the  Secretary  determies  were  paid  from  the  Fed- 
eral Supplementary  Medical  Insurance  Trust  Fund  for  in-home  care 
provided  and  related  administrative  costs  incurred  in  such  previous 
years  for  all  such  enrollees. 

(2)  Subject  to  paragraph  (3),  notwithstanding  any  other  provision 
of  this  section  (expect  as  provided  in  subsections  (b)  ana  (f)),  the 
monthly  premium  of  each  individual  enrolled  under  this  part  for 
each  month  in  a  year  after  December  1988  shall  be  increased  by  the 
monthly  actuarial  rate  determined  according  to  paragraph  (1)  for 
that  year;  except  that  if  the  increase  determined  under  this  para- 
graph is  not  a  multiple  of  10  cents,  it  shall  be  rounded  to  the  near- 
est multiple  of  10  cents. 

(3)  The  increase  in  monthly  premium  under  paragraph  (2)  for 
each  month  in — 

(A)  1989  may  not  exceed  $0.40, 

(B)  1990  may  not  exceed  $0.70,  and 

(C)  a  subsequent  year  may  not  exceed  120  percent  of  the 
monthly  premium  increase  provided  under  paragraph  (2)  for 
months  in  the  preceding  year. 

(4)  If  the  monthly  actuarial  rate  determined  under  paragraph  (1) 
for  a  year  (after  1990)  exceeds  120  percent  of  the  monthly  premium 
increase  provided  under  paragraph  (2)  for  months  in  the  preceding 
year,  the  Secretary  shall  decrease  the  maximum  number  of  hours  of 
in-home  care  under  section  1832(aX2XAXii)  in  that  year  (and  only  in 
that  year)  by  such  an  amount  as  will  assure  that — 

(A)  the  aggregate  amount  of  the  monthly  premium  increase 
provided  under  this  subsection  for  the  year  for  all  enrollees, 

is  equal  to — 

(B)  the  total  of  the  benefits  and  administrative  costs  which 
the  Secretary  estimates  wilt  be  payable  from  the  Federal  Supple- 
mentary Medical  Insurance  Trust  Fund  for  in-home  care  pro- 
vided and  related  administrative  costs  incurred  in  such  year  for 
all  such  enrollees. 
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(iXV  The  Secretary  shall,  during  September  of  1988  and  for  each 
year  thereafter,  determine  a  monthly  actuarial  rate  for  influenza 
vaccine  and  its  administration  which  shall  be  applicable  for  the 
succeeding  calendar  year.  Such  actuarial  rate  shall  be  the  amount 
the  Secretary  estimates  to  be  necessary  so  that  the  aggregate  amount 
for  such  calendar  year  with  respect  to  enrollees  will  equal  100  per- 
cent of  the  total  of  the  benefits  and  administrative  costs  which  he 
estimates  will  be  payable  from  the  Federal  Supplementary  Medical 
Insurance  Trust  Fund  for  influenza  vaccine  and  related  administra- 
tive costs  incurred  in  such  calendar  year  with  respect  to  such  enroll- 
ees, 

(2)  Notwithstanding  any  other  provision  of  this  section  (except  as 
provided  in  subsections  (b)  and  (f)),  the  monthly  premium  of  each 
individual  enrolled  under  this  part  for  each  month  in  a  year  after 
December  1988  shall  be  increased  by  the  monthly  actuarial  rate  de- 
termined according  to  paragraph  (1)  for  that  year;  except  that  if  the 
increase  determined  under  this  paragraph  is  not  a  multiple  of  10 
cents,  it  shall  be  rounded  to  the  nearest  multiple  of  10  cents, 

*  *  *  ♦  *  ♦  ♦ 

USE  OF  CARRIERS  FOR  ADMINISTRATION  OF  BENEFITS 

Sec.  1842.  (a)  *  *  • 

(bXD  Contracts  with  carriers  under  subsection  (a)  may  be  entered 
into  without  regard  to  section  3709  of  the  Revised  Statutes  or  any 
other  provision  of  law  requiring  competitive  bidding. 

(2)  No  such  contract  shall  be  entered  into  with  any  carrier  unless 
the  Secretary  finds  that  such  carrier  will  perform  its  obligations 
under  the  contract  efficiently  and  effectively  and  will  meet  such  re- 
quirements as  to  financial  responsibility,  legal  authority,  and  other 
matters  as  he  finds  pertinent.  The  Secretary  shall  publish  in  the 
Federal  Register  standards  and  criteria  for  the  efficient  and  effec- 
tive performance  of  contract  obligations  under  this  section,  and  op- 
portunity shall  be  provided  for  public  comment  prior  to  implemen- 
tation. With  respect  to  carrying  out  functions  relating  to  payment 
for  the  Secretary  may  enter  into  contracts  with  carriers  under  this 
section  to  perform  such  functions  on  a  regional  basis. 

(3)  Each  such  contract  shall  provide  that  the  carrier — 

(A)  *  ♦  * 

««*•*** 

(G)  will  provide  to  each  nonparticipating  physician,  at  the 
beginning  of  each  year,  a  list  of  the  physician's  maximum  al- 
lowable actual  charges  (established  under  subsection  (jXlXC)) 
for  the  year  for  the  physicians'  services  mostly  commonly  fur- 
nished by  that  physician;  [and  J 

(H)  if  it  makes  determinations  or  payments  with  respect  to 
physicians'  services,  will  implement — 

(i)  programs  to  recruit  and  retain  physicians  as  partici- 
pating physicians  in  the  area  served  by  the  carrier,  includ- 
ing educational  and  outreach  activities  and  the  use  of  pro- 
fessional relations  personnel  to  handle  billing  and  other 
problems  relating  to  payment  of  claims  of  participating 
physicians;  and 


120 

(ii)  programs  to  familiarize  beneficiaries  with  the  partici- 
pating physician  program  and  to  assist  such  beneficiaries 
in  locating  participating  physicians; 
(I)  if  it  makes  determinations  or  payments  with  respect  to 
items  and  services  furnished  by  a  physician  for  which  payment 
is  made  pursuant  to  section  1833(f)  but  not  on  an  assignment- 
related  basis,  provide  to  the  physician  a  notice  that — 

(i)  states  that  the  individual  provided  the  service  has 
reached  the  part  B  catastrophic  limit  on  out-ofpocket  ex- 
penses for  the  year,  and 

(ii)  encourages  the  physician  not  to  charge  the  individual 
amounts'  in  excess  of  the  reasonable  charge  recognized 
under  this  section  and  to  accept  payment  on  an  assignment- 
related  basis  for  physicians '  services  furnished  the  individ- 
ual during  the  remainder  of  the  year;  and 

(J)  if  it  makes  determinations  or  payments  with  respect  to 
covered  outpatient  drugs,  will — 

(i)  offer,  at  the  option  of  participating  pharmacies,  to  re- 
ceive requests  for  payments  for  such  drugs  through  electron- 
ic communications,  and 

(ii)  respond  to  requests  by  paticipating  pharmacies  as  to 
whether  or  not  an  individual  has  met  the  deductible  re- 
quirement of  section  1833(mXlXA)  for  a  year; 

****** 

(cXl)  *  *  * 
(2XA)  ♦  ♦  * 

(B)  In  this  paragraph: 

(i)  The  term  "clean  claim"  means  a  claim  that  has  no  defect 
or  impropriety  (including  any  lack  of  any  required  substantiat- 
ing documentation)  or  particular  circumstance  requiring  spe- 
cial treatment  that  prevents  timely  payment  from  being  made 
on  the  claim  under  this  part. 

(ii)  The  term  "applicable  number  of  calendar  days"  means— 

(I)  ♦  *  * 

*  *  *  *  *  *  * 

(III)  with  respect  to  claims  received  in  the  12-month 
period  beginning  October  1,  1988,  25  calendar  days  (or  18 
calendar  days  with  respect  to  claims  submitted  by  partici- 
pating physicians  or  by  participating  pharmacies),  and 

(IV)  with  respect  to  claims  received  in  the  12-month 
period  beginning  October  1,  1989,  and  claims  received  in 
any  succeeding  12-month  period,  24  calendar  days  (or  17 
calendar  days  with  respect  to  claims  submitted  by  partici- 
pating physicians  or  by  participating  pharmacies). 

******* 

(hXl)  Any  physician  or  supplier  may  voluntarily  enter  into  an 
agreement  with  the  Secretary  to  become  a  participating  physician 
or  supplier.  For  purposes  of  this  section,  the  term  "participating 
physician  or  supplier"  means  a  physician  or  supplier  (excluding 
any  provider  of  services)  who,  before  the  beginning  of  any  year  be- 
ginning with  1984,  enters  into  an  agreement  with  the  Secretary 
which  provides  that  such  physician  or  supplier  will  accept  payment 
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under  this  part  on  an  assignment-related  basis  for  all  items  and 
services  furnished  to  individuals  enrolled  under  this  part  during 
such  year  andy  with  respect  to  a  supplier  of  covered  outpatient 
drugs,  is  a  participating  pharmacy  (as  defined  in  subsection  (iXl))- 
In  the  case  of  a  newly  licensed  physician  or  a  physician  who  begins 
a  practice  in  a  new  area,  or  in  the  case  of  a  new  supplier  who 
begins  a  new  business,  or  in  such  similar  cases  as  the  Secretary 
may  specify,  such  physician  or  supplier  may  enter  into  such  an 
agreement  after  the  beginning  of  a  year,  for  items  and  services  fur- 
nished during  the  remainder  of  the  year. 

*  «  •  «  •  •  « 

(6)  The  Secretary  shedl  provide  that  the  directories  shall  be  avail- 
able for  purchase  by  the  public.  The  Secretary  shall  provide  that 
each  appropriate  area  directory  is  sent  to  each  participating  physi- 
cian located  in  that  area  and  to  each  individual  enrolled  under  this 
part  and  residing  in  that  area  and  that  an  appropriate  number  of 
copies  of  each  such  directory  is  sent  to  hospitals  located  in  the 
area.  Such  copies  shall  be  sent  free  of  charge. 

aXV  For  purposes  of  this  section,  the  term  "participating  pharma- 
cy" means  an  entity  which  is  authorized  under  a  State  law  to  dis- 
pense covered  outpatient  drugs  and  which  has  entered  into  an  agree- 
ment with  the  Secretary,  providing  at  least  the  following: 

(A)  The  entity  agrees — 

(i)  not  to  refuse  to  dispense  covered  outpatient  drugs 
items  stocked  by  the  entity  to  any  individual  entitled  to 
benefits  under  this  part  (in  this  section  referred  to  as  '^med- 
icare beneficiaries and 

(ii)  not  to  change  medicare  beneficiaries  more  for  such 
drugs  than  the  amount  it  charges  to  the  general  public. 

(B)  The  entity  agrees  to  keep  patient  records  (including 
records  on  expenses  incurred  by  medicare  beneficiaries)  for  all 
covered  outpatient  drugs  dispensed  to  all  such  beneficiaries. 

(C)  The  entity  agrees — 

(i)  to  assist  medicare  beneficiaries  in  determining  wheth- 
er or  not  their  expenses  (for  covered  outpatient  drugs  dis- 
pensed in  a  year)  have  exceeded  the  deductible  under  sec- 
tion 1833(mXlXA),  including  providing  the  documentation 
necessary  to  establish  this,  and 

(ii)  on  behalf  and  on  the  request  of  such  a  beneficiary,  to 
submit  to  the  carrier  such  documentation  as  the  Secretary 
requires. 

(D)  The  entity  agrees,  upon  request  of  a  medicare  beneficiary, 
to  provide  a  copy  of  the  records  maintained  under  subpara- 
graph (B)  to  another  participating  pharmacy  or  to  a  carrier 
under  this  section. 

(E)  The  entity  agrees — 

(i)  to  offer  to  counsel,  or  to  offer  to  provide  information 
to,  each  medicare  beneficiary  on  the  appropriate  use  of  a 
drug  to  be  dispensed  and  whether  there  are  potential  inter- 
actions between  the  drug  and  other  drugs  dispensed  to  the 
beneficiary;  and 
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(W  to  advise  the  beneficiary  on  the  availability  (consist- 
ent with  State  laws  respecting  substitution  of  drugs)  of 
therapeutically  equivalent  covered  outpatient  drugs. 

(2)  The  Secretary  shall  provide  to  each  participating  pharmacy — 

(A)  a  distinctive  emblem  (suitable  for  display  to  the  public) 
indicating  that  the  pharmacy  is  a  participating  pharmacy,  and 

(B)  before  the  beginning  of  each  payment  calculation  period, 
information  on  the  payment  limits  established  under  para- 
graphs (S)  and  (4)  of  section  1833(m). 

(3)  The  Secretary  shall  provide  for  periodic  audits  of  participating 
pharmacies  to  assure  that  they  do  not  impose  charges  in  excess  of 
the  amounts  permitted  under  paragraph  (IXAXHX 

(4)  Notwithstanding  subsection  (bX3)(B),  payment  for  covered  out- 
patient drugs  may  be  made  on  the  basis  of  an  assignment  described 
in  clause  (ii)  of  that  subsection  only  to  a  participating  pharmacy. 

♦  ♦  ♦  «  «  *  * 

STATE  AGREEMENTS  FOR  COVERAGE  OF  ELIGIBLE  INDIVIDUALS  WHO  ARE 
RECEIVING  MONEY  PAYMENTS  UNDER  PUBUC  ASSISTANCE  PROGRAMS 
(OR  ARE  EUGIBLE  FOR  MEDICAL  ASSISTANCE) 

Sec.  1843.  (a)  The  Secretary  shall,  at  the  request  of  a  State  made 
before  January  1,  1970,  or  during  1981  or  after  1987,  enter  into  an 
agreement  with  such  State  pursuant  to  which  all  eligible  individ- 
uals in  either  of  the  coverage  groups  described  in  subsection  (b)  (as 
specified  in  the  agreement)  will  be  enrolled  under  the  program  es- 
tablished by  this  part. 

♦  *  ♦  ♦  »       .    •  « 

(gXD  The  Secretary  shall,  at  the  request  of  a  State  made  before 
January  1,  1970,  or  during  1981  or  after  1987,  enter  into  a  modifica- 
tion of  an  agreement  entered  into  with  such  State  pursuant  to  sub- 
section (a)  under  which  the  second  sentence  of  subsection  (b)  shall 
not  apply  with  respect  to  such  agreement. 

«  «  •  *  •  «  * 

(hXD  The  Secretary  shall,  at  the  request  of  a  State  made  before 
January  1,  1970,  or  during  1981  or  after  1987,  enter  into  a  modifica- 
tion of  an  agreement  entered  into  with  such  State  pursuant  to  sub- 
section (a)  under  which  the  coverage  group  described  in  subsection 
(b)  and  specified  in  such  Eigreement  is  broadened  to  include  individ- 
uals who  are  eligible  to  receive  medical  assistance  under  the  plan 
of  such  State  approved  under  title  XIX. 

♦  •  *  *  *     '     «  * 

APPROPRIATIONS  TO  COVER  GOVRNMENT  CONTRIBUTIONS  AND 
CONTINGENCY  RESERVE 

Sec.  1844.  (a)  There  are  authorized  to  be  appropriated  from  time 
to  time,  out  of  any  moneys  in  the  Treasury  not  otherwise  appropri- 
ated, to  the  Federal  Supplementary  Medical  Insurance  Trust 
Fund— 

(1)  *  *  • 

(2)  such  sums  as  the  Secretary  deems  necessary  to  place  the 
Trust  Fund,  at  the  end  of  any  fiscal  year  occurring  after  June 
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30,  1967,  in  the  same  position  in  which  it  would  have  been  at 
the  end  of  such  fiscal  year  if  (A)  a  Groverament  contribution 
representing  the  excess  of  the  premiums  deposited  in  the  Trust 
Fund  during  the  fiscal  year  ending  June  30,  1967,  over  the 
Grovernment  contribution  actually  appropriated  to  the  Trust 
Fund  during  such  fiscal  year  had  been  appropriated  to  it  on 
June  30,  1967,  and  (B)  the  Grovernment  contribution  for  premi- 
ums deposited  in  the  Trust  Fund  after  June  30,  1967,  had  been 
appropriated  to  it  when  such  premiums  were  deposited. 
In  computing  the  amount  of  aggregate  premiums  arid  premiums  per 
enrollee  under  pa  ragraph  (1),  tl  lere  shall  not  be  taken  into  account 
premiums  attributable  to  section  1839(g)  such  premiums  shall  be 
computed  as  though  the  clause  ''(other  than  costs  attributable  to  sec- 
tion 1812(f)y*  was  deleted  from  paragraphs  (1)  and  (i)  of  section 
1839(aX 

Part  C — Miscellaneous  Provisions 
definitions  of  services,  institutions,  etc. 
Sec.  1861.  For  purposes  of  this  title — 

[Spell  of  Illness 

[(a)  The  term  "spell  of  illness"  with  respect  to  any  individual 
means  a  period  of  consecutive  days — 

[(1)  beginning  with  the  first  day  (not  included  in  a  previous 
spell  of  illness)  (A)  on  which  such  individual  is  furnished  inpa- 
tient hospital  services  or  extended  care  services,  and  (B)  which 
occurs  in  a  month  for  which  he  is  entitled  to  benefits  under 
part  A,  and 

[(2)  ending  with  the  close  of  the  first  period  of  60  consecu- 
tive days  thereafter  on  each  of  which  he  is  neither  an  inpa- 
tient of  a  hospital  nor  an  inpatient  of  a  skilled  nursing  facili- 
ty.] 

******* 

Hospital 

(e)  The  term  "hospital"  (except  for  purposes  of  sections  1814(d), 
1814(f),  and  1835(b),  subsection  (aX2)  of  this  section,  and  paragraph 
(7)  of  this  subsection [,  and  subsection  (i)  of  this  section])  means  an 
institution  which — 

(1)  is  primarily  engaged  in  providing,  by  or  under  the  super- 
vision of  physicians,  to  inpatients  (A)  diagnostic  services  and 
therapeutic  services  for  medical  diagnosis,  treatment,  and  care 
of  injured,  disabled,  or  sick  persons,  or  (B)  rehabilitation  serv- 
ices for  the  rehabilitation  of  injured,  disabled,  or  sick  persons; 

******* 

[For  purposes  of  subsection  (aX2),  such  term  includes  any  institu- 
tion which  meets  the  requirements  of  paragraph  (1)  of  this  subsec- 
tion.] For  purposes  of  sections  1814(d)  and  1835(b)  (including  deter- 
mination of  whether  an  individual  received  inpatient  hospital  serv- 
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ices  or  diagnostic  services  for  purposes  of  such  sections),  [section 
1814(fK2),  and  subsection  (i)  of  this  section]  and  section  1814(p(2), 
such  term  includes  £iny  institution  which  (i)  meets  the  require- 
ments of  paragraphs  (5)  and  (7)  of  this  subsection,  (ii)  is  not  primar- 
ily engaged  in  providing  the  services  described  in  section 
1861(jXlXA)  and  (iii)  is  primarily  engaged  in  providing,  by  or  under 
the  supervision  of  individuals  referred  to  in  paragraph  (1)  of  sec- 
tion 1861(r),  to  inpatients  diagnostic  services  and  therapeutic  serv- 
ices for  medical  diagnosis,  treatment,  and  care  of  injured,  disabled, 
or  sick  persons,  or  rehabilitation  services  for  the  rehabilitation  of 
injured,  disabled,  or  sick  persons.  For  purposes  of  section  1814(fKl), 
such  term  includes  an  institution  which  (i)  is  a  hospital  for  pur- 
poses of  sections  lS14(d),  1814(fX2),  and  1835(b)  and  (ii)  is  accredited 
by  the  Joint  Commission  on  Accreditation  of  Hospitals,  or  is  ac- 
credited by  or  approved  by  a  program  of  the  country  in  which  such 
institution  is  located  if  the  Secretary  finds  the  accreditation  or 
comparable  approval  standards  of  such  program  to  be  essentially 
equivalent  to  those  of  the  Joint  Commission  on  Accreditation  of 
Hospitals.  Notwithstanding  the  preceding  provisions  of  this  subsec- 
tion, such  term  shall  not[,  except  for  purposes  of  subsection 
(aX2),3  include  any  institution  which  is  primarily  for  the  care  and 
treatment  of  mental  diseases  unless  it  is  a  psychiatric  hospital  (as 
defined  in  subsection  (f)).  The  term  "hospital '  also  includes  a  Chris- 
tian Science  sanatorium  operated,  or  listed  and  certified,  by  the 
First  Church  of  Christ,  Scientist,  Boston,  Massachusetts,  but  only 
with  respect  to  items  and  services  ordinarily  furnished  by  such  in- 
stitution to  inpatients,  and  payment  may  be  made  with  respect  to 
services  provided  by  or  in  such  an  institution  only  to  such  extent 
and  under  such  conditions,  limitations,  and  requirements  (in  addi- 
tion to  or  in  lieu  of  the  conditions,  limitations,  and  requirements 
otherwise  applicable)  as  may  be  provided  in  regulations.  For  provi- 
sions deeming  certain  requirements  of  this  subsection  to  be  met  in 
the  case  of  accredited  institutions,  see  section  1865.  The  term  "hos- 
pital" also  includes  a  facility  of  fifty  beds  or  less  which  is  located  in 
an  area  determined  by  the  Secretary  to  meet  the  definition  relat- 
ing to  a  rural  area  described  in  subparagraph  (A)  of  paragraph  (5) 
of  this  subsection  and  which  meets  the  other  requirements  of  this 
subsection,  except  that — 
(A)  *  ♦  * 

•  «*•*«• 

[Post-Hospital  Extended  Care  Services 

£(i)  The  term  "post-hospital  extended  care  services"  means  ex- 
tended care  services  furnished  an  individual  after  transfer  from  a 
hospital  in  which  he  was  an  inpatient  for  not  less  than  3  consecu- 
tive days  before  his  discharge  from  the  hospital  in  connection  with 
such  transfer.  For  purposes  of  the  preceding  sentence,  items  and 
services  shall  be  deemed  to  have  been  furnished  to  an  individual 
after  transfer  from  a  hospital,  and  he  shall  be  deemed  to  have  been 
an  inpatient  in  the  hospital  immediately  before  transfer  therefrom, 
if  he  is  admitted  to  the  skilled  nursing  facility  (A)  within  30  days 
after  discharge  from  such  hospital,  or  (B)  within  such  time  as  it 
would  be  medically  appropriate  to  begin  an  active  course  of  treat- 
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ment,  in  the  case  of  an  individual  whose  condition  is  such  that 
skilled  nursing  facility  care  would  not  be  medically  appropriate 
within  30  days  after  discharge  from  a  hospital;  and  an  individual 
shall  be  deemed  not  to  have  been  discharged  from  a  skilled  nursing 
facility  if,  within  30  days  after  discharge  therefrom,  he  is  admitted 
to  such  facility  or  any  other  skilled  nursing  facility.] 

Skilled  Nursing  Facility 

(j)  The  term  "skilled  nursing  facility"  means  (except  for  purposes 
of  subsection  (aX2))  an  institution  (or  a  distinct  part  of  an  institu- 
tion) which  has  in  effect  a  transfer  agreement  (meeting  the  require- 
ments of  subsection  fl))  with  one  or  more  hospitals  having  agree- 
ments in  effect  under  section  1866  and  which — 

(1)  is  primarily  engaged  in  providing  to  inpatients  (A)  skilled 
nursing  care  and  related  services  for  patients  who  require 
medical  or  nursing  care,  or  (B)  rehabilitation  services  for  the 
rehabilitation  of  injured,  disabled,  or  sick  persons; 

«*«***« 

except  that  such  term  shall  not  [(other  than  for  purposes  of  sub- 
section (aX2))l  include  any  institution  which  is  primarily  for  the 
care  and  treatment  of  mental  diseases.  [For  purposes  of  subsection 
(aX2),  such  term  includes  any  institution  which  meets  the  require- 
ments of  paragraph  (1)  of  this  subsection.]  The  term  "skilled  nurs- 
ing facility"  also  includes  an  institution  described  in  paragraph  (1) 
of  subsection  (y),  to  the  extent  and  subject  to  the  limitations  provid- 
ed in  such  subsection.  To  the  extent  that  paragraph  (6)  of  this  sub- 
section may  be  deemed  to  require  that  any  skilled  nursing  facility 
engage  the  services  of  a  registered  professional  nurse  for  more 
than  40  hours  a  week,  the  Secretary  is  authorized  to  waive  such 
requirement  if  he  finds  that — 

(A)  such  facility  is  located  in  a  rural  area  and  the  supply  of 
skilled  nursing  facility  services  in  such  area  is  not  sufficient  to 
meet  the  needs  of  individuals  residing  therein, 

(B)  such  facility  has  one  full-time  registered  professional 
nurse  who  is  regularly  on  duty  at  such  facility  40  hours  a 
week,  and 

(C)  such  facility  (i)  has  only  patients  whose  physicians  have 
indicated  (through  physicians'  orders  or  admission  notes)  that 
each  such  patient  does  not  require  the  services  of  a  registered 
nurse  or  a  physician  for  a  48-hour  period,  or  (ii)  has  made  ar- 
rangements for  a  registered  professional  nurse  or  a  physician 
to  spend  such  time  at  such  facility  as  may  be  indicated  as  nec- 
essary by  the  physician  to  provide  necessary  skilled  nursing 
services  on  days  when  the  regular  full-time  registered  profes- 
sional nurse  is  not  on  duty. 

*  •  «  «  «  «  * 

Home  Health  Services 

(m)  The  term  "home  health  services"  means  the  following  items 
and  services  furnished  to  an  individual,  who  is  under  the  care  of  a 
physician,  by  a  home  health  agency  or  by  others  under  arrange- 
ments with  them  made  by  such  agency,  under  a  plan  (for  furnish- 
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ing  such  items  and  services  to  such  individual)  established  and  per- 
iodicially  reviewed  by  a  physician,  which  items  and  services  are, 
except  as  provided  in  paragraph  (7),  provided  on  a  visiting  basis  in 
a  place  of  residence  used  as  such  individual's  home — 

(1)  part-time  or  intermittent  nursing  care  provided  by  or 
under  the  supervision  of  a  registered  professional  nurse; 

(2)  physical,  occupational,  or  speech  therapy; 

(3)  medical  social  services  under  the  direction  of  a  physician; 

(4)  to  the  extent  permitted  in  regulations,  part-time  or  inter- 
mittent services  of  a  home  health  aide  who  has  successfully 
completed  a  training  program  approved  by  the  Secretary; 

(5)  medical  supplies  (other  than  drugs  and  biologicals)  and 
durable  medical  equipment,  while  under  such  a  plan; 

(6)  in  the  case  of  a  home  health  agency  which  is  affiliated  or 
under  common  control  with  a  hospital,  medical  services  provid- 
ed by  an  intern  or  resident-in-training  of  such  hospital,  under 
a  teaching  program  of  such  hospital  approved  as  provided  in 
the  last  sentence  of  subsection  (b);  and 

(7)  any  of  the  foregoing  items  and  services  which  are  provid- 
ed on  an  outpatient  basis,  under  arrangements  made  by  the 
home  health  agency,  at  a  hospital  or  skilled  nursing  facility,  or 
at  a  rehabilitation  center  which  meets  such  standards  as  may 
be  prescribed  in  regulations,  and — 

(A)  the  furnishing  of  which  involves  the  use  of  equip- 
ment of  such  a  nature  that  the  items  and  services  cannot 
readily  be  made  available  to  the  individual  in  such  place 
of  residence,  or 

(B)  which  are  furnished  at  such  facility  while  he  is  there 
to  receive  any  such  item  or  service  described  in  clause  (A), 

but  not  including  transportation  of  the  individual  in  connec- 
tion with  any  such  item  or  service; 
excluding,  however,  any  item  or  service  if  it  would  not  be  included 
under  subsection  (b)  if  furnished  to  an  inpatient  of  a  hospital.  For 
purposes  of  paragraphs  (1)  and  (4)  and  sections  18H(aX2XC)  and 
1835(aX2XA)y  nursing  care  and  home  health  aide  services  shall  he 
considered  to  be  provided  or  needed  on  an  ^intermittent*'  basis  if 
they  are  provided  or  needed  less  than  7  days  each  week  and,  in  the 
case  they  are  provided  or  needed  for  7  days  each  week,  if  they  are 
provided  or  needed  for  an  initial  period  of  up  to  35  consecutive 
days,  and  for  a  subsequent  period  based  on  a  physician  certification 
of  exceptional  circumstances  requiring  such  services  on  such  a  basis. 


Medical  and  Other  Health  Services 

(s)  The  term  "medical  and  other  health  services"  means  any  of 
the  following  items  or  services: 
(1)  physicians'  services; 
(2XA)  *  *  * 

*««**«* 

[(J)  immunosuppressive  drugs  furnished,  to  an  individual 
who  receives  an  organ  transplsint  for  which  payment  is  made 
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under  this  title,  within  1  year  after  the  date  of  the  transplant 
procedure;  and  3 

(J)  covered  outpatient  drugs  (as  defined  in  subsection  (tX2)); 
and 

(lOXA)  pneumococcal  vaccine  and  its  administration  and  in- 
fluenza vaccine  and  its  administration;  and 

(B)  hepatitis  B  vaccine  and  its  administration,  furnished  to 
an  individual  who  is  at  high  or  intermediate  risk  of  contract- 
ing hepatitis  B  (as  determined  by  the  Secretary  under  regula- 
tions); and 

Drugs  and  Biologicals 

(tyi)  The  term  "drugs"  and  the  term  *l>iologicals",  except  for 
purposes  of  [subsection  (mX5)]  subsections  (mX5)  and  (sX2XJ)  and 
paragraph  (2)  of  this  section,  include  only  such  drugs  and  biologi- 
cals, respectively,  as  are  included  (or  approved  for  inclusion)  in  the 
United  States  Pharmacopoeia,  the  National  Formulary,  or  the 
United  States  Homeopathic  Pharmacopoeia,  or  in  New  Drugs  or 
Accepted  Dental  Remedies  (except  for  any  drugs  and  biologicals  un- 
favorably evaluated  therein),  or  as  are  approved  by  the  pharmacy 
and  drug  therapeutics  committee  (or  equivalent  committee)  of  the 
medical  staff  of  the  hospital  furnishing  such  drugs  and  biologicals 
for  use  in  such  hospital. 

(2)  The  term  ^'covered  outpatient  drug''  means — 

(A)  a  drug  which — 

(i)  is  approved  for  safety  and  effectiveness  as  a  prescrip- 
tion drug  under  section  505  or  507  of  the  Federal  Food, 
Drug  and  Cosmetic  Act,  or 

(ii)  in  the  case  of  a  drug  which  is  biological  product,  is 
licensed  under  section  351  of  the  Public  Health  Service  Act, 
and 

(B)  insulin  certified  under  section  506  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act; 

but  does  not  include  any  drug  or  insulin  provided  to  an  inpatient  as 
part  of  inpatient  hospital  services  (described  in  subsection  (bX2)),  as 
part  of  extended  care  services  (described  in  subsection  (hX5)),  or  as 
an  incident  to  physicians '  services  under  subparagraph  (A)  or  (B)  of 
subsection  (sX2). 

Reasonable  Cost 

(vXlXA)  •  ♦  • 

*  «  *  «  «  *  * 

(GXi)  In  any  case  in  which  a  hospital  provides  inpatient  services 
to  an  individual  that  would  constitute  [post-hospital]  extended 
care  services  if  provided  by  a  skilled  nursing  facility  and  a  quality 
control  and  peer  review  organization  (or,  in  the  absence  of  such  a 
qualified  organization,  the  Secretary  or  such  agent  as  the  Secretary 
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may  designate)  determines  that  inpatient  hospital  services  for  the 
individual  are  not  medically  necessary  but  [post-hospital]  ex- 
tended care  services  for  the  individual  are  medically  necessary  and 
such  extended  care  services  are  not  otherwise  available  to  the  indi- 
vidual (as  determined  in  accordance  with  criteria  established  by 
the  Secretary)  at  the  time  of  such  determination,  payment  for  such 
services  provided  to  the  individual  shall  continue  to  be  made  under 
this  title  at  the  payment  rate  described  in  clause  (ii)  during  the 
period  in  which — 

(I)  such  [post-hospital]  extended  care  services  for  the  indi- 
vidual are  niedically  necessary  and  not  otherwise  available  to 
the  individual  (as  so  determined), 

(II)  inpatient  hospital  services  for  the  individual  are  not 
medically  necessary,  and 

(III)  the  individual  is  entitled  to  have  payment  made  for 
[post-hospital]  extended  care  services  under  this  title, 

except  that  if  the  Secretary  determines  that  there  is  not  an  excess 
of  hospital  beds  in  such  hospital  and  (subject  to  clause  (iv))  there  is 
not  an  excess  of  hospital  beds  in  the  area  of  such  hospital,  such 
pajnnent  shall  be  made  (during  such  period)  on  the  basis  of  the 
amount  otherwise  payable  under  part  A  with  respect  to  inpatient 
hospital  services. 

***«•«« 

(2XA)  If  the  bed  and  board  furnished  as  part  of  inpatient  hospital 
services  (including  inpatient  tuberculosis  hospital  services  and  in- 
patient psychiatric  hospital  services)  or  [post-hospital]  extended 
care  services  is  in  accommodations  more  expensive  than  semi-pri- 
vate accommodations,  the  amount  taken  into  account  for  purposes 
of  payment  under  this  title  with  respect  to  such  services  may  not 
exceed  the  amount  that  would  be  tgiken  into  account  with  respect 
to  such  services  if  furnished  in  such  semi-private  accommodations 
unless  the  more  expensive  accommodations  were  required  for  medi- 
cal reasons 

**♦♦*♦♦ 

(3)  If  the  bed  and  board  furnished  as  part  of  inpatient  hospital 
services  (including  inpatient  tuberculosis  hospital  services  and  in- 
patient psychiatric  hospital  services)  or  [post-hospital]  extended 
care  services  is  in  accommodations  other  than,  but  not  more  expen- 
sive than,  semi-private  accommodations  and  the  use  of  such  other 
accommodations  rather  than  semi-private  accommodations  was  nei- 
ther at  the  request  of  the  patient  nor  for  a  reason  which  the  Secre- 
tary determines  is  consistent  with  the  purposes  of  this  title,  the 
amount  of  the  payment  with  respect  to  such  bed  and  board  under 
part  A  shall  be  the  amount  otherwise  payable  under  this  title  for 
such  bed  and  board  furnished  in  semi-private  accommodations 
minus  the  difference  between  the  charge  customarily  made  by  the 
hospital  or  skilled  nursing  facility  for  bed  and  board  in  semi-pri- 
vate accommodations  and  the  charge  customarily  made  by  it  for 
bed  and  board  in  the  accommodations  furnished. 
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[Post-Hospital 3  Extended  Care  in  Christian  Science  Skilled 
Nursing  Facilities 

(yXD  The  term  "skilled  nursing  facility"  also  includes  a  Chris- 
tian Science  sanatorium  operated,  or  listed  and  certified,  by  the 
First  Church  of  Christ,  Scientist,  Boston,  Massachusetts,  but  only 
[(except  for  purposes  of  subsection  (aX2))3  with  respect  to  items 
and  services  ordinarily  furnished  by  such  an  institution  to  inpa- 
tients, and  payment  may  be  made  with  respect  to  services  provided 
by  or  in  such  an  institution  only  to  such  extent  and  under  such 
conditions,  limitations,  and  requirements  (in  addition  to  or  in  lieu 
of  the  conditions,  limitations,  and  requirements  otherwise  applica- 
ble) as  may  be  provided  in  regulations. 

(2)  Notwithstanding  any  other  provision  of  this  title,  payment 
under  part  A  may  not  be  made  for  services  furnished  an  individual 
in  a  skilled  nursing  facility  to  which  paragraph  (1)  applies  unless 
such  individual  elects,  in  accordance  with  regulations,  for  a  [spell 
of  illness]  to  have  such  services  treated  as  [post-hospital]  ex- 
tended care  services  for  purposes  of  such  part;  and  payment  under 
part  A  may  not  be  made  for  [post-hospital]  extended  care  serv- 
ices— 

(A)  furnished  an  individual  during  such  [spell  of  illness] 
year  in  a  skilled  nursing  facility  to  which  paragraph  (1)  applies 
after— 

(i)  such  services  have  been  furnished  to  him  in  such  a  fa- 
cility for  30  days  during  such  [spell]  year,  or 

(ii)  such  services  have  been  furnished  to  him  during  such 
[spell]  year  in  a  skilled  nursing  facility  to  which  such 
paragraph  does  not  apply;  or 

(B)  furnished  an  individual  during  such  [spell  of  illness] 
year  in  a  skilled  nursing  facility  to  which  paragraph  (1)  does 
not  apply  after  such  services  have  been  furnished  to  him 
during  such  [spell]  year  in  a  skilled  nursing  facility  to  which 
such  paragraph  applies. 

(3)  The  amount  payable  under  part  A  for  [post-hospital]  ex- 
tended care  services  furnished  an  individual  during  any  [spell  of 
illness]  year  in  a  skilled  nursing  facility  to  which  paragraph  (1)  ap- 
plies shall  be  reduced  by  a  coinsurance  amount  [equal  to  one- 
eighth  of  the  inpatient  hospital  deductible  for  each  day  before  the 
31st  day]  equal  to  the  coinsurance  amount  established  under  sec- 
tion 1813(aXSXC)  for  each  day  before  the  8th  day  on  which  he  is  fur- 
nished such  services  in  such  a  facility  during  such  [spell]  year 
and  the  reduction  under  this  paragraph  shall  be  in  lieu  of  any  re- 
duction under  section  1813(aX3)). 

[(4)  For  purposes  of  subsection  (i),  the  determination  of  whether 
services  furnished  by  or  in  an  institution  described  in  paragraph  (1) 
constitute  post-hospital  extended  care  services  shall  be  made  in  ac- 
cordance with  and  subject  to  such  conditions,  limitations,  and  re- 
quirements as  may  be  provided  in  regulations.] 


130 


In-Home  Care;  Chronically  Dependent  Individual 

(ffXV  The  term  'in-home  care"  means  the  following  items  and 
services  furnished,  under  the  supervision  of  a  registered  professional 
nurse,  to  a  chronically  dependent  individual  (as  defined  in  para- 
graph (2))  by  a  home  health  agency  or  by  others  under  arrangments 
with  them  made  by  such  agency  in  a  place  of  residence  used  as  such 
individual's  home: 

(A)  Services  of  a  homemaker/home  health  aide  (who  has  suc- 
cessfully completed  a  training  program  approved  by  the  Secre- 
tary). 

(B)  Personal  care  services. 

(C)  Nursing  care  provided  by  a  licensed  professional  nurse. 

(2)  The  term  ''chronically  dependent  individual"  means  an  indi- 
vidual who — 

(A)  is  dependent  on  a  daily  basis  on  a  primary  caregiver  who 
is  living  with  the  individual  and  is  assisting  the  individual 
without  monetary  compensation  in  the  performance  of  at  least  2 
of  the  activities  of  daily  living  (described  in  paragraph  (S)),  and 

(B)  without  such  assistance  could  not  perform  such  activities 
of  daily  living. 

(3)  The  "activities  of  daily  living"  referred  to  in  paragraph  (2), 
are  as  follows: 

(i)  Eating. 

(ii)  Bathing. 
(Hi)  Dressing. 

(iv)  Toileting. 

(v)  Transfering  in  and  out  of  a  bed  or  in  and  out  of  a 
chair. 

EXCLUSIONS  FROM  COVERAGE 

Sec.  1862.  (a)  Notwithstanding  any  other  provision  of  this  title, 
no  pa)rment  may  be  made  under  part  A  or  part  B  for  any  expenses 
incurred  for  items  or  services — 

dXA)  which,  except  for  items  and  services  described  in  [sub- 
paragraph (B),  (C),  or  (D)]  a  succeeding  subparagraph  of  this 
paragraph,  are  not  reasonable  and  necessary  for  the  diagnosis 
or  treatment  of  illness  or  injury  or  to  improve  the  functioning 
of  a  malformed  body  member, 

(B)  in  the  case  of  items  and  services  described  in  section 
1861(sX10),  which  are  not  reasonable  and  necessary  for  the  pre- 
vention of  illness, 

(C)  in  the  case  of  hospice  care,  which  are  not  reasonable  and 
necessary  for  the  palliation  or  management  of  terminal  illness, 

(D)  in  the  case  of  clinical  care  items  and  services  provided 
with  the  concurrence  of  the  Secretary  and  with  respect  to  re- 
search and  experimentation  conducted  by,  or  under  contract 
with,  the  Prospective  Payment  Assessment  Commission  or  the 
Secretary,  which  are  not  reasonable  and  necessary  to  carry  out 
the  purposes  of  section  1886(eX6),  [and] 

(E)  in  the  case  of  research  conducted  pursuant  to  section 
1875(c),  which  is  not  reasonable  and  necessary  to  carry  out  the 
purposes  of  that  section;  and 
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(F)  in  the  case  of  in-home  care  for  chronically  dependent  indi- 
viduals, which  is  not  reasonable  and  necessary  to  assure  the 
health  and  condition  of  the  individual  is  maintained  in  the  in- 
dividual's noninstitutional  residence; 

««***«« 

(6)  which  constitute  personal  comfort  items  (except,  in  the 
case  of  hospice  care,  as  is  otherwise  permitted  under  para- 
graph (IXC)  and  except,  in  the  case  of  in-home  care,  as  is  other- 
wise permitted  under  paragraph  (IXF); 

*  *  *  «  «  «  « 

AGREEMENTS  WITH  PROVIDERS  OF  SERVICES 

Sec.  1866.  (aXD  *  *  • 

«  «  •  •  •  «  « 

(2XA)  A  provider  of  services  may  charge  such  individual  or  other 
person  (i)  the  Eunount  of  any  deduction  or  coinsurance  amount  im- 
posed pursuant  to  section  1813(aXl),  (aX3)  or  (aX4),  section  1833(b), 
or  section  1861(vX3)  with  respect  to  such  items  and  services  (not  in 
excess  of  the  amount  customeirily  charged  for  such  items  and  serv- 
ices by  such  provider)  the  amount  of  any  deduction  imposed  pursu- 
ant to  section  1833(mXl)  with  respect  to  covered  outpatient  drugs, 
and  (ii)  an  amount  equal  to  so  20  per  centum  of  the  reasonable 
charges  for  such  items  and  services  (not  in  excess  of  20  per  centum 
of  the  amount  customarily  charged  for  such  items  and  services  by 
such  provider)  for  which  pajrment  is  made  under  part  B  (  but  in  the 
case  of  items  and  services  furnished  to  individuals  with  end-stage 
renal  disease,  an  amount  equal  to  20  percent  of  the  estimated 
amounts  for  such  items  and  services  calculated  on  the  basis  estab- 
lished by  the  Secretary).  In  the  case  of  items  and  services  described 
in  section  1988(cXl),  clause  (ii)  of  the  preceding  sentence  shall  be 
applied  by  substituting  for  20  percent  the  proportion  which  is  ap- 
propriate under  such  section.  A  provider  of  services  may  not 
impose  a  charge  under  clause  (ii)  of  the  first  sentence  of  this  sub- 
paragraph with  respect  to  items  and  services  described  in  section 
1861(sX10XA),  with  respect  to  items  and  services  furnished  in  con- 
nection with  obtaining  a  second  opinion  required  under  section 
1164(cX2)  (or  a  third  opinion,  if  the  second  opinion  was  in  disagree- 
ment with  the  first  opinion),  and  with  respect  to  clinical  diagnostic 
laboratory  tests  for  which  payment  is  made  under  part  B  or  which 
are  durable  medical  equipment  furnished  as  home  health  services. 
A  provider  of  services  may  not  impose  a  charge  under  the  first  sen- 
tence of  this  subparagraph  for  services  for  which  payment  is  made 
to  the  provider  pursuant  to  section  1833(f)  (relating  to  catastrophic 
benefits.). 

(b)  An  agreement  with  the  Secretary  under  this  section  may  be 
terminated — 
(1)  *  *  * 
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(3)  in  the  case  of  inpatient  hospital  services  (including  inpa- 
tient psychiatric  hospital  services)  or  [post-hospital]  extended 
care  services,  with  respect  to  services  Furnished  after  the  effec- 
tive date  of  such  termination,  except  that  payment  may  be 
made  for  up  to  thirty  days  with  respect  to  inpatient  institu- 
tional services  furnished  to  any  eligible  individual  who  was  ad- 
mitted to  such  institution  prior  to  the  effective  date  of  such 
termination, 

«••«*«• 

(d)  If  the  Secretary  finds  that  there  is  a  substantial  failure  to 
make  timely  review  in  accordance  with  section  1861(k)  of  long-stay 
cases  in  a  hospital  or  skilled  nursing  facility,  he  may,  in  lieu  of  ter- 
minating his  agreement  with  such  hospital  or  facility,  decide  that, 
with  respect  to  any  individual  admitted  to  such  hospital  or  facility 
after  a  subsequent  date  specified  by  him,  no  payment  shall  be 
made  under  this  title  for  inpatient  hospital  services  (including  in- 
patient psychiatric  hospital  services)  after  the  20th  day  of  a  contin- 
uous period  of  such  services  or  for  [post-hospital]  extended  care 
services  after  such  day  of  a  continuous  period  of  such  care  as  is 
prescribed  in  or  pursuant  to  regulations,  as  the  case  may  be.  Such 
decision  may  be  made  effective  only  after  such  notice  to  the  hospi- 
tal, or  (in  the  case  of  a  skilled  nursing  facility)  to  the  facility  and 
the  hospital  or  hospital  with  which  it  has  a  transfer  agreement, 
and  to  the  public,  as  may  be  prescribed  by  regulations,  and  its  ef- 
fectiveness shall  terminate  when  the  Secretary  finds  that  the 
reason  therefor  has  been  removed  and  that  there  is  reasonable  as- 
surance that  it  will  not  recur.  The  Secretary  shall  not  make  any 
such  decision  except  after  reasonable  notice  and  opportunity  for 
hearing  to  the  institution  or  agency  affected  thereby. 

***«•*« 

PAYMENTS  TO  HEALTH  MAINTENANCE  ORGANIZATIONS  AND 
COMPETITIVE  MEDICAL  PLANS 

Sec.  1876.  (aXlXA)  *  *  * 

•  ««**•* 
(cXl)  *  *  • 

**•«*•« 

(8)  In  the  case  of  an  individual  who  enrolls  as  a  member  of  an 
eligible  organization  under  this  section  after  January  1  of  a  year, 
the  organization  must  take  into  account,  in  computing  the  expenses 
incurred  for  covered  outpatient  drugs  for  purposes  of  meeting  the  de- 
ductible under  section  1833(mXlXA)  for  the  year,  expenses  incurred 
for  covered  outpatient  drugs  during  the  year  while  the  individual 
was  entitled  to  benefits  under  part  B  but  before  the  individual  so 
enrolled. 

«  «  «  «  •  •  * 

VOLUNTARY  CERTIFICATION  OF  MEDICARE  SUPPLEMENTAL  HEALTH 
INSURANCE  POUCIES 

Sec.  1882.  (a)  *  •  ♦ 
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(bXl)  •  •  • 

«  •  *  m  •  «  • 

(S)  Notwithstanding  paragraph  (IX  in  the  case  of  a  medicare  sup- 
plemental policy  offered  in  a  State  and  in  effect  on  January  1,  1988, 
the  policy  shall  not  be  deemed  to  meet  the  standards  and  require- 
ments set  forth  in  subsection  (c),  unless  each  individual  who  is  enti- 
tled to  benefits  under  this  title  and  is  a  policyholder  under  such 
policy  on  January  1,  1988,  is  sent  a  letter  by  not  later  than  January 
SI,  1988,  that  explains— 

(A)  the  improved  benefits  under  this  title  contained  in  legisla- 
tion encLcted  by  the  first  session  of  the  100th  Congress,  and 

(B)  How  these  improvements  affect  the  benefits  contained  in 
the  policies  and  the  premium  for  the  policy. 

H)  Notwithstanding  paragraph  (1),  a  medicare  supplemental 
policy  offered  in  a  State  shall  not  be  deemed  to  meet  the  standards 
and  requirements  set  forth  in  subsection  (c),  with  respect  to  a  adver- 
tisement (whether  through  written,  radio,  or  television  medium) 
used  (or,  at  a  State's  option,  to  be  used)  for  the  policy  in  the  State, 
unless  the  entity  issuing  the  policy  provides  a  copy  of  each  advertise- 
ment to  the  Commissioner  of  Insurance  (or  comparable  officer  iden- 
tified by  the  Secretary)  of  that  State  for  his  or  her  review  in  accord- 
ance with  State  law. 

*««*«*• 

HOSPITAL  PROVIDERS  OF  EXTENDED  CARE  SERVICES 

Sec.  1883.  (a)  *  *  * 

*•«***« 

(d)  Any  agreement  with  a  hospital  under  this  section  shall  pro- 
vide that  pajnnent  for  services  will  be  made  only  for  services  for 
which  payment  would  be  made  as  [post-hospital]  extended  care 
services  if  those  services  had  been  furnished  by  a  skilled  nursing 
facility  under  an  agreement  entered  into  under  section  1866;  and 
any  individual  who  is  furnished  services,  for  which  payment  may 
be  made  under  an  agreement  under  this  section,  shall,  for  purposes 
of  this  title  (other  than  this  section),  be  deemed  to  have  received 
[post-hospital  J  extended  care  services  in  like  manner  and  to  the 
same  extent  as  if  the  services  furnished  to  him  had  been  [post-hos- 
pital3  extended  care  services  furnished  by  a  skilled  nursing  facility 
under  an  agreement  under  section  1866. 

*«•***« 

if)  A  hospital  which  enters  into  an  agreement  with  the  Secretary 
under  this  section  shall  be  required  to  meet  those  conditions  appli- 
cable to  skilled  nursing  facilities  relating  to  discharge  planning 
and  the  social  services  function  (and  staffing  requirements  to  satis- 
fy it)  which  are  promulgated  by  the  Secretary  under  section 
1861(jX15).  Services  furnished  by  such  a  hospital  which  would  oth- 
erwise constitute  [post-hospital]  extended  care  services  if  fur- 
nished by  a  skilled  nursing  facility  shall  be  subject  to  the  same  re- 
quirements applicable  to  such  services  when  furnished  by  a  skilled 
nursing  facility  except  for  those  requirements  the  Secretary  deter- 
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mines  are  inappropriate  in  the  case  of  these  services  being  ftir- 
nished  by  a  hospital  under  this  section. 

•  •  ♦  •  m  •  •  . 

TITLE  XIX— GRANTS  TO  STATES  FOR  MEDICAL 
ASSISTANCE  PROGRAMS 

STATE  PLANS  FOR  MEDICAL  ASSISTANCE 

Sec.  1902.  (a)  A  State  plan  for  medical  assistance  must — 
(1)  ♦  •  ♦ 

(10)  provide — 

(A)  for  making  medical  assistance  available,  including  at 
least  the  care  and  services  listed  in  paragraphs  (1)  through 
(5)  and  (17)  of  section  1905(a),  to— 
(i)  all  individuals — 

(I)  who  are  receiving  aid  or  assistance  imder 
any  plan  of  the  State  approved  under  title  I,  X, 
XIV,  or  XVI,  or  part  A  or  part  E  of  title  IV  (in- 
cluding individuals  eligible  imder  this  title  by 
reason  of  section  402(aX37),  406(h),  or  473(b),  or 
considered  by  the  State  to  be  receiving  such  aid  as 
authorized  under  section  414(g)). 

(II)  with  respect  to  whom  supplemental  security 
income  benefits  are  being  paid  under  title  XVI  or 
who  are  qualified  severely  impaired  individuals 
(as  defined  in  section  1905(q)),  or 

(III)  who  are  qualified  pregnant  women  or  chil- 
dren as  defined  in  section  1905(n); 

and,  to  the  extent  required  under  subsection  (mXSX  some  or  all  of 
the  individuals  described  in  subsection  (IXV; 

(C)  that  if  medical  assistance  is  included  for  any  group  of 
individuals  described  in  section  1905(a)  who  are  not  de- 
scribed in  subparagraph  (A)  or  (E),  then — 

(i)  the  plan  must  include  a  description  of  (I)  the  cri- 
teria for  determining  eligibility  of  individuals  in  the 
group  for  such  medical  assistance,  (II)  the  amount,  du- 
ration, and  scope  of  medical  assistance  made  available 
to  individuals  in  the  group,  and  (III)  the  single  stand- 
ard to  be  employed  in  determining  income  and  re- 
source eligibility  for  oil  such  groups,  amd  the  method- 
ology to  be  employed  in  determining  such  eligibility, 
which  shall  be  [the  same]  no  more  restrictive  than 
the  methodology  which  would  be  employed  under  the 
supplemental  security  income  program  in  the  case  of 
groups  consisting  of  aged,  blind,  or  disabled  individ- 
uals in  a  State  in  which  such  program  is  in  effect,  and 
which  shall  be  [the  same]  no  more  restrictive  than 
the  methodology  which  would  be  employed  under  the 
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appropriate  State  plan  (described  in  subparagraph 
(AXi))  to  which  such  group  is  most  closely  categorically 
related  in  the  case  of  other  groups; 

*«**«* 

(E)  [at  the  option  of  a  State,  but]  subject  to  subsection 
(mX3),  for  making  medical  assistance  available  for  medi- 
care cost-sharing  (as  defined  in  section  1905(pX3))  for  quali- 
fied medicare  beneficiaries  described  in  section  1905(pXl); 

««***«* 

(46)  provide  that  information  is  requested  and  exchanged  for 
purposes  of  income  and  eligibility  verification  in  accordance 
with  a  State  system  which  meets  the  requirements  of  section 
1137  of  this  Act;  [and] 

(47)  at  the  option  of  the  State,  provide  for  making  amibulato- 
ry  prenatal  care  available  to  pregnant  women  during  a  pre- 
sumptive eligibility  period  in  accordance  with  section  1920  [.]; 

[(47)]  (i8)  provide  a  method  of  making  cards  evidencing  eli- 
gibility for  medical  assistance  available  to  an  eligible  individ- 
ual who  does  not  reside  in  a  permanent  dwelling  or  does  not 
have  a  fixed  home  or  mailing  address [.];  and 

(49XA)  meet  the  requirements  of  section  1921  (relating  to  pro- 
tection of  community  spouses),  and  (B)  meet  the  requirement  of 
section  1917(c)  (relating  to  transfer  of  assets). 

**«*«)»* 

The  requirement  of  clause  (A)  of  paragraph  (37)  with  respect  to  a 
State  plan  may  be  waived  by  the  Secretary  if  he  finds  that  the 
State  has  exercised  good  faith  in  trying  to  meet  such  requirement. 
For  purposes  of  this  title,  any  child  who  meets  the  requirements  of 
paragraph  (1)  or  (2)  of  section  473(b)  shall  be  deemed  to  be  a  de- 
pendent child  as  defined  in  section  406  and  shall  be  deemed  to  be  a 
recipient  of  aid  to  families  with  dependent  children  under  part  A 
of  title  IV  in  the  State  where  such  child  resides.  Notwithstanding 
paragraph  (lOXB)  or  any  other  provision  of  this  subsection,  a  State 
plan  shall  provide  medical  assistance  with  respect  to  an  alien  who 
is  not  lawfully  admitted  for  permanent  residences  or  otherwise  per- 
manently residing  in  the  United  States  under  color  of  law  only  in 
accordance  with  section  1903(v).  For  purposes  of  paragraph  (10), 
methodology  is  considered  to  be  "no  more  restrictive"  if  using  the 
methodology,  additional  individuals  may  be  eligible  for  medical  as- 
sistance and  no  individuals  who  are  otherwise  eligible  are  made  in- 
eligible for  such  assistance. 

**«*«* 

DEFINITIONS 

Sec.  1905.  For  purposes  of  this  title — 
(a)  *  *  * 

*♦♦♦♦♦♦ 

(pXD  The  term  "qualified  medicad  beneficiary^'  means  an  individ- 
ual— 
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(A)  who  is  entitled  to  hospital  insurance  benefits  under  part 
A  of  title  XVIII  (including  an  individual  entitled  to  such  bene- 
fits pursuant  to  an  enrollment  under  section  1818), 

(B)  who,  but  for  section  1902(aX10XE)  [and  the  election  of 
the  State],  is  not  eligible  for  medical  assistance  under  the 
plan, 

(C)  whose  income  (as  determined  under  section  1612  for  pur- 
poses of  the  supplemental  security  income  program)  does  not 
exceed  an  income  level  established  by  the  State  consistent  with 
paragraph  E(2XA)]  (2),  and 

(D)  whose  resources  (as  determined  under  section  1613  for 
purposes  of  the  supplemental  security  income  program)  do  not 
exceed  [(except  as  provided  in  paragraph  (2)(B))]  twice  the 
maximum  amount  of  resources  that  an  individual  may  have 
and  obtain  benefits  under  that  program. 

i;(2XA)3  (2)  The  income  level  established  under  paragraph  (IXC) 
[may  not  exceed  a  percentage  (not  more  than  100  percent)  of  the 
nonfarmj  shall  be  100  percent  of  the  official  poverty  line  (as  de- 
fined by  the  Office  of  Management  and  Budget,  and  revised  annu- 
ally in  accordance  with  section  673(2)  of  the  Omnibus  Budget  Rec- 
onciliation Act  of  1981)  ajpplicable  to  a  family  of  the  size  involved. 

[(B)  In  the  case  of  a  State  that  provides  medical  assistance  to 
individuals  not  described  in  section  1902(aX10XA)  and  at  the  State's 
option,  the  State  may  use  under  paragraph  (IXD)  such  resource 
level  (which  is  higher  than  the  level  described  in  that  paragraph) 
as  may  -be  applicable  with  respect  to  individuals  described  in  para- 
graph dXA)  who  are  not  described  in  section  1902(aX10XA).] 

(3)  The  term  "medicare  cost-sharing"  means  the  following  costs 
incurred  with  respect  to  a  qualified  medicare  beneficiary: 

(A)  Premiums  [under  part  B  and  (if  applicable)  under  sec- 
tion 18183  under  title  XVIII  (including  under  part  B  and,  if 
applicable,  under  section  1818), 

[(B)  Deductibles  and  coinsurance  described  in  section  1813. 
[(C)  The  annual  deductible  described  in  section  1833(b).  3 

(B)  (Coinsurance  under  title  XVIII  (including  coinsurance  de- 
scribed in  section  1813). 

(C)  Deductibles  established  under  title  XVII  (including  those 
described  in  section  1813  and  1833(b)  and,  subject  to  paragraph 
(i),  the  annual  deductible  under  section  1833(mXl)X 

(D)  The  difference  between  the  amount  that  is  paid  under 
section  1833(a)  and  the  amount  that  would  be  paid  under  such 
section  if  any  reference  to  "80  percent"  therein  were  deemed  a 
reference  to  "100  percent". 

Such  term  also  may  include,  at  the  option  of  a  State,  premiums  for 
enrollment  of  a  qualified  medicare  beneficiary  with  an  eligible  or- 
ganization under  section  1876. 

(4)  Instead  of  providing  to  qualified  medicare  beneficiaries,  under 
paragraph  (3XC),  medicare  cost-sharing  with  respect  to  the  annual 
deductible  for  covered  outpatient  drugs  under  section  1833(m)  (1),  a 
State  may  provide  to  such  beneficiaries,  before  charges  for  covered 
outpatient  drugs  for  a  year  reach  such  deductible  amount,  benefits 
for  prescribed  drugs  in  the  same  amount,  duration,  and  scope  as  the 
benefits  made  available  under  the  State  plan  for  individuals  de- 
scribed in  subsection  (a)  (10)  (A)  (i). 
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(5)  Notwithstanding  any  other  provision  of  this  title,  in  the  case 
of  a  State  (other  than  the  50  States  and  the  District  of  Columbia)— 

(A)  the  requirement  stated  in  section  1902(a)  (10)  (E)  shall  be 
optional,  and 

(B)  for  purposes  of  paragraph  (2)  (A),  the  State  may  substitute 
for  100  percent  any  lesser  percentage. 

•  ♦*♦♦♦♦ 

UENS,  ADJUSTMENTS  AND  RECOVERIES,  AND  TRANSFERS  OF  ASSETS 

Sec.  1917.  (a)  ♦  *  ♦ 

*♦♦*♦*♦ 

[(cXD  Notwithstanding  any  other  provision  of  this  title,  an  indi- 
vidual who  would  otherwise  be  eligible  for  medical  assistance 
under  the  State  plan  approved  under  this  title  may  be  denied  such 
assistance  if  such  individual  would  not  be  eligible  for  such  medical 
assistance  but  for  the  fact  that  he  disposed  of  resources  for  less 
than  fair  market  value.  K  the  State  plan  provides  for  the  denial  of 
such  assistance  by  reason  of  such  disposal  of  resources,  the  State 
plan  shall  specify  a  procedure  for  implementing  such  denial  which, 
except  as  provided  in  paragraph  (2),  is  not  more  restrictive  than 
the  procedure  specified  in  section  1613(c)  of  this  Act,  and  which 
may  provide  for  a  waiver  of  denial  of  such  assistance  in  any  in- 
stance where  the  State  determines  that  such  denial  would  work  an 
undue  hardship. 

[(2XA)  In  any  case  where  the  imcompensated  value  of  disposed 
of  resources  exceeds  $12,000,  the  State  plan  may  provide  for  a 
period  of  ineligibility  which  exceeds  24  months.  If  a  State  plan  pro- 
vides for  a  period  of  ineligiblity  exceeding  24  months,  such  plan 
shall  provide  for  the  period  of  ineligiblity  to  bear  a  reasonable  rela- 
tionship to  such  uncompensated  value. 

[(BXi)  In  the  case  of  any  individual  who  is  an  inpatient  in  a 
skilled  nursing  facility,  intermediate  care  facility,  or  other  medical 
institution,  if  such  individual  is  required,  as  a  condition  of  receiv- 
ing services  in  such  institution  under  the  State  plan,  to  spend  for 
costs  of  medical  care  all  but  a  minimal  amount  of  his  income  re- 
quired for  personal  needs,  and,  who  at  any  time  during  or  after  the 
24-month  period  immediately  prior  to  application  for  medical  as- 
sistance under  the  State  plan,  disposed  of  a  home  for  less  than  fair 
market  value,  the  State  plan  (subject  to  clause  (iii)  may  provide  for 
a  period  of  ineligibility  for  medical  assistance  in  accordance  with 
clause  (ii). 

[(ii)  If  the  State  plan  provides  for  a  period  of  ineligibility  under 
clause  (i),  such  plan — 

[(I)  shall  provide  that  such  individual  shall  be  ineligible  for 
all  medical  assistance  for  a  period  of  24  months  after  the  date 
on  which  he  disposed  of  such  home,  except  that,  in  the  case 
where  the  uncompensated  value  of  the  home  is  less  than  the 
average  amount  payable  under  the  State  plan  as  medical  as- 
sistance for  24  months  of  care  in  a  skilled  nursmg  facility,  the 
period  of  ineligiblity  shall  be  such  shorter  time  as  bears  a  rea- 
sonable relationship  (based  upon  the  average  amount  payable 


138 


under  the  State  plan  as  medical  assistance  for  care  in  a  skilled 
nursing  facility)  to  the  uncompensated  value  of  the  home,  and 
[(II)  may  provide  (at  the  option  of  the  State)  that,  in  the 
case  where  the  uncompensated  value  of  the  home  is  more  than 
the  average  amount  payable  under  the  State  plan  as  medical 
assistance  for  24  months  of  care  in  a  skilled  nursing  facility, 
such  individual  shall  be  ineligible  for  all  medical  assistance  for 
a  period  in  excess  of  24  months  after  the  date  on  which  he  dis- 
posed of  such  home  which  bears  a  reasonable  relationship 
(based  upon  the  average  amount  payable  under  the  State  plan 
as  medical  assistance  for  care  in  a  skilled  nursing  facility)  to 
the  uncompensated  value  of  the  home, 
[(iii)  An  individual  shall  not  be  ineligible  for  medical  assistance 
by  reason  of  clause  (ii)  if— 

[(I)  a  satisfactory  showing  is  made  to  the  State  (in  accord- 
ance with  any  regulations  promulgated  by  the  Secretary)  that 
the  individual  can  reasonably  be  expected  to  be  discharged 
from  the  medical  institution  and  to  return  to  that  home, 

[(11)  title  to  such  home  was  transferred  to  the  individual's 
spouse  or  child  who  is  under  age  21,  or  (with  respect  to  States 
eligible  to  participate  in  the  State  progrson  established  under 
title  XVI)  is  blind  or  permanently  and  totally  disabled,  or  (with 
respect  to  States  which  are  not  eligible  to  participate  in  such 
program)  is  blind  or  disabled  as  defined  in  section  1614, 

[(III)  a  satisfactory  showing  is  made  to  the  State  (in  accord- 
ance with  any  regulations  promulgated  by  the  Secretary)  that 
the  individual  intended  to  dispose  of  the  home  either  at  fair 
market  value,  or  for  other  valuable  consideration,  or 

[(IV)  the  State  determines  that  denial  of  eligibility  would 
work  an  undue  hardship. 
[(3)  In  any  case  where  an  individual  is  ineligible  for  medical  as- 
sistance under  the  State  plan  solely  because  of  the  applicability  to 
such  individual  of  the  provisions  of  section  1613(c),  the  State  plan 
may  provide  for  the  eligibility  of  such  individual  for  medical  assist- 
ance under  the  plan  if  such  individual  would  be  so  eligible  if  the 
State  plan  requirements  with  respect  to  disposal  of  resources  appli- 
cable under  paragraphs  (1)  and  (2)  of  this  subsection  were  applied 
in  lieu  of  the  provisions  of  section  1613(c).3 

(cXD  In  order  to  meet  the  requirements  of  this  subsection  (for  pur- 
poses of  section  1902(aX49XB))y  the  State  plan  must  provide  for  a 
period  of  ineligibility  in  the  case  of  an  institutionalized  individual 
(as  defined  in  paragraph  (3))  who,  at  any  time  during  the  247month 
period  immediately  before  the  individuaVs  application  for  medical 
assistance  under  the  State  plan,  disposed  of  resources  for  less  than 
fair  market  value.  The  period  of  ineligibility  shall  begin  with  the 
month  in  which  such  resources  were  transferred  and  the  number  of 
months  in  such  period  shall  be  equal  to  (A)  the  total  uncompensated 
value  of  the  resources  so  transferred,  divided  by  (B)  the  average  cost, 
to  a  private  patient  at  the  time  of  the  application,  of  nursing  home 
care  in  the  State  or,  at  State  option,  in  the  community  in  which  the 
individual  is  institutionalized. 

(2)  An  individual  shall  not  be  ineligible  for  medical  assistance  by 
reason  of  paragraph  (1)  to  the  extent  that — 
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(A)  the  resources  transferred  were  a  home  and  title  to  the 
home  was  transferred  to  the  individuaVs  spouse  or  child  who  is 
under  age  21y  or  (with  respect  to  State  eligible  to  participate  in 
the  State  program  established  under  title  XVI)  is  blind  or  per- 
manently and  totally  disabled,  or  (with  respect  to  States  which 
are  not  eligible  to  participate  in  such  program)  is  blind  or  dis- 
abled as  defined  in  section  1614; 

(B)  the  resources  were  transferred  to  (or  to  another  for  the  sole 
benefit  of)  the  community  spouse,  as  defined  in  section 
1921(gX2); 

(C)  a  satisfatory  showing  is  made  to  the  State  (in  accordance 
with  any  regulations  promulgated  by  the  Secretary)  that  the  in- 
dividual intended  to  dispose  of  the  resources  either  at  fair 
mxirket  value,  or  for  other  valuable  consideration;  and 

(D)  the  State  determines  that  denial  of  eligibility  would  work 
an  undue  hardship. 

(S)  In  this  subsection,  the  term  * 'institutionalized  individual'' 
means  an  individual  who — 

(A)  is  an  inpatient  in  a  skilled  nursing  facility,  intermediate 
care  facility,  or  other  medical  institution  and 

(B)  is  required,  as  a  condition  of  receiving  services  in  such  in- 
stitution under  the  State  plan,  to  spend  for  costs  of  medical 
care  all  but  a  minimal  amount  of  the  individual's  income  re- 
quired for  personal  needs. 

(4)  A  State  may  not  provide  for  any  period  of  ineligibility  for  an 
institutionalized  individual  due  to  transfer  of  resources  for  less 
than  fair  market  value  except  in  accordance  with  this  subsection.^ 

TREATMENT  OF  INCOME  AND  RESOURCES  FOR  CERTAIN 
INSTITUTIONALIZED  SPOUSES 

Sec.  1921.  (a)  Special  Treatment  for  Institutionalized 
Spouses.— 

(1)  Supersedes  other  provisions. — In  determining  the  eligi- 
bility for  medical  assistance  of  an  institutionalized  spouse  (as 
defined  in  subsection  (gXD),  the  provisions  of  this  section  super- 
sede any  other  provision  of  this  title  (including  sections 
1902(aX17)  and  1902(f))  which  is  inconsistent  with  them. 

(2)  No  comparable  treatment  required.— Any  different 
treatment  provided  under  this  section  for  institutionalized 
spouses  shall  not,  by  reason  of  paragraph  (10)  or  (17)  of  section 
1902(a),  require  such  treatment  for  other  individuals. 

(3)  Does  not  affect  certain  determinations. — Except  as 
this  section  specifically  provides,  this  section  does  not  apply 
to— 

(A)  the  determination  of  what  constitutes  income  or  re- 
sources, or 

(B)  the  methodology  and  standards  for  determining  and 
evaluating  income  and  resources. 

(4)  Election  to  use  other  rules.— An  institutionalized 
spouse  may  elect  not  to  have  this  section  (other  than  subsection 
(c))  apply  but  to  have  the  spouse's  resources  and  income  deter- 
mined under  the  law,  practice,  or  policy  of  the  plan  (whether 
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approved  or  not)  in  effect  on  March  1,  1987,  except  to  the  extent 

inconsistent  with  subsection  (c). 
(5)  Application  in  certain  states  and  territories. — 

(AJ  Application  in  states  operating  under  demon- 
stration PROJECTS. — In  the  case  of  any  State  which  is  pro- 
viding medical  assistance  to  its  residents  under  a  waiver 
granted  under  section  1115,  the  Secretary  shall  require  the 
State  to  meet  the  requirements  of  this  section  in  the  same 
manner  as  the  State  would  be  required  to  meet  such  re- 
quirement if  the  State  had  in  effect  a  plan  approved  under 
this  title  XIX. 

(B)  No  APPLICATION  IN  COMMONWEALTHS  AND  TERRITO- 
RIES.— This  section  shall  only  apply  to  a  State  that  is  one 
of  the  50  States  or  the  District  of  Columbia, 
(b)  Rules  for  Treatment  of  Income. — 

(V  Separate  treatment  of  income. — During  any  month  in 
which  an  institutionalized  spouse  is  in  the  institution,  no 
income  of  the  community  spouse  shall  be  deemed  available  to 
the  institutionalized  spouse. 

(2)  Attribution  of  income.— In  determining  the  income  of 
an  institutionalized  spouse  or  community  spouse,  except  as  oth- 
erwise provided  in  this  section  and  regardless  of  any  State  laws 
relating  to  community  property  or  the  division  of  marital  prop- 
erty, the  following  rules  apply: 

(A)  Non-trust  property. — Subject  to  subparagraphs  (C) 
and  (DX  in  the  case  of  income  not  from  a  trust,  unless  the 
instrument  providing  the  income  otherwise  specifically  pro- 
vides— 

(i)  if  payment  of  income  is  made  solely  in  the  name 
of  the  institutionalized  spouse  or  the  community 
spouse,  the  income  shall  be  considered  available  only  to 
that  respective  spouse; 

(ii)  if  payment  of  income  is  made  in  the  names  of  the 
institutionalized  spouse  and  the  community  spouse, 
one-half  of  the  income  shall  be  considered  available  to 
each  of  them;  and 

(Hi)  if  payment  of  income  is  made  in  the  names  of 
the  institutionalized  spouse  or  the  community  spouse, 
or  both,  and  to  another  person  or  persons,  the  income 
shall  be  considered  available  to  each  of  the  individuals 
named  in  equal  proportional  shares. 

(B)  Trust  property. — In  the  case  of  a  trust — 

(i)  except  as  provided  in  clause  (ii),  income  shall  be 
attributed  in  accordance  with  the  provisions  of  this 
title  (including  sections  1902(aX17)  and  1902(k)),  and 

(ii)  unless  the  trust  otherwise  specifically  provides — 

(I)  if  payment  of  income  is  made  solely  to  the  in- 
stitutionalized spouse  or  the  community  spouse,  the 
income  shall  be  considered  available  only  to  that 
respective  spouse; 

(II)  if  payment  of  income  is  made  to  both  the  in- 
stitutionalized spouse  and  the  community  spouse, 
one-half  of  the  income  shall  be  considered  avail- 
able to  each  of  them;  and 
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(III)  if  payment  of  income  is  made  to  the  institu- 
tionalized spouse  or  the  community  spouse,  or  both, 
and  to  another  person  or  persons,  the  income  shall 
be  considered  available  to  each  of  such  individuals 
in  equal  proportional  shares. 

(C)  Property  with  no  instrument. — In  the  case  of 
income  not  from  a  trust  in  which  there  is  no  instrument  es- 
tablishing ownership,  subject  to  subparagraph  (D),  one-half 
of  the  income  shall  be  considered  to  be  available  to  the  in- 
stitutionalized spouse  and  one-half  to  the  community 
spouse. 

(D)  Rebutting  ownership.— The  rules  of  subparagraphs 
(A)  and  (C)  are  superceded  to  the  extent  that  an  institution- 
alized spouse  can  establish,  by  a  preponderance  of  the  evi- 
dence, that  the  ownership  interests  in  income  are  other 
than  as  provided  under  such  subparagraphs, 

(c)  Rules  for  Treatment  of  Resources. 

(1)  Computation  of  spousal  share  at  time  of  institution- 
alization.— There  shall  be  computed  (as  of  the  beginning  of  a 
continuous  period  of  institutionalization  of  the  institutional- 
ized spouse)  a  spousal  share  which  is  equal  to  %  of  the  value  of 
all  the  resources  held  by  either  the  institutionalized  spouse, 
community  spouse,  or  both. 

(2)  Attribution  of  resources  at  time  of  initial  eugibil- 
ITY  DETERMINATION. — In  determining  the  resources  of  an  insti- 
tutionalized spouse  at  the  time  of  application  for  benefits  under 
this  title,  regardless  of  any  State  laws  relating  to  community 
property  or  the  division  of  marital  property — 

(A)  except  as  provided  in  subparagraph  (B),  all  the  re- 
sources held  by  either  the  institutionalized  spouse,  commu- 
nity spouse,  or  both,  shall  be  considered  to  be  available  to 
the  institutionalized  spouse,  and 

(B)  resources  held  in  the  name  of  (or  for  the  sole  benefit 
of)  the  community  spouse  shall  not  be  considered  to  be 
available  to  an  institutionalized  spouse,  to  the  extent  that 
the  amount  of  such  resources  does  not  exceed  the  amount 
computed  under  subsection  (eX2XA)  (as  of  the  time  of  appli- 
cation for  benefits),  or,  if  greater,  the  amount  that  a  court 
has  ordered  to  be  retained  by  the  community  spouse  for  the 
support  of  the  community  spouse. 

(3)  Separate  treatment  of  resources  after  eligibility 
FOR  benefits  established. — During  the  continuous  period  in 
which  an  institutionalized  spouse  is  in  an  institution  and  after 
the  month  in  which  an  institutionalized  spouse  is  determined 
to  be  eligible  for  benefits  under  this  title,  no  resources  of  the 
community  spouse  shall  be  deemed  available  to  the  institution- 
alized spouse. 

(4)  Resources  defined.— In  this  section,  the  term  **re- 
sources*'  does  not  include  resources  excluded  under  subsection 
(a)  or  (d)  of  section  1613  and  does  not  include  resources  that 
would  be  excluded  under  section  1613(aX2XA)  but  for  the  limi- 
tation on  total  value  described  in  such  section. 

(c)  Protecting  Income  for  Community  Spouse. — 
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(1)  Allowances  to  be  offset  from  income  of  institution- 
alized SPOUSE. — After  an  institutionalized  spouse  is  determined 
to  be  eligible  for  medical  assistance,  in  determining  the  amount 
of  the  spouse  s  income  that  is  to  be  applied  monthly  to  payment 
for  the  costs  of  care  in  the  institution,  there  shall  be  deducted 
from  the  spouse's  monthly  income  the  following  amounts  in  the 
following  order: 

(A)  A  personal  needs  allowance  that  is  reasonable  in 
amount  for  clothing  and  other  personal  needs  of  the  insti- 
tutionalized spouse  and  which  is  not  less  than  $25  per 
month. 

(B)  A  community  spouse  monthly  income  allowance  (as 
defined  in  paragraph  (2)),  but  only  to  the  extent  income  of 
the  institutionalized  spouse  is  made  available  to  (or  for  the 
benefit  of)  the  community  spouse. 

(d)  A  family  allowance,  for  each  family  member,  equal  to 
at  least  one-third  of  the  amount  by  which  the  amount  de- 
scribed in  paragraph  (SXAXi)  exceeds  the  amount  of  the 
montly  income  of  that  family  member. 

(D)  Amounts  for  incurred  expenses  for  medical  or  remedi- 
al care  for  the  institutionalized  spouse  that  are  not  subject 
to  payment  by  a  legally  liable  third  party. 
In  subparagraph  (C),  the  term  family  member"  only  includes 
minor  or  dependent  children,  dependent  parents,  or  dependent 
siblings  of  the  institutionalized  or  community  spouse  who  are 
residing  with  the  community  spouse. 

(2)  Community  spouse  monthly  income  allowance  de- 


the  "community  spouse  montly  income  allowance  *'  for  a  commu- 
nity spouse  is  an  amount  by  which — 

(A)  except  as  provided  in  paragraph  (4),  the  minimum 
monthly  maintenace  needs  allowance  (established  under 
and  in  accordance  with  paragraph  (3))  for  the  spouse,  ex- 
ceeds 

(B)  the  amount  of  montly  income  otherwise  available  to 
the  community  spouse  (determined  without  regard  to  such 
an  allowance). 

(3)  Establishment  of  minimum  monthly  maintenance 
needs  allowance.^ 

(A)  In  general.— Each  State  shall  establish  a  minimum 
monthly  maintenance  needs  allowance  for  each  community 
spouse  which,  subject  to  subparagraph  (B),  is  equal  to  or  ex- 
ceeds— 


(i)  150  percent  of  one-twelfth  of  the  nonfarm  income 
official  poverty  line  (defined  by  the  Office  of  Manage- 
ment and  Budget  and  revised  annually  in  accordance 
with  sections  652  and  673(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981)  for  a  family  unit  of  2  mem- 
bers; plus 

(ii)  an  excess  shelter  allowance  (as  defined  in  para- 
graph (5));  plus 

(Hi)  one-half  of  the  amount  by  which  the  income 
available  to  the  institutionalized  spouse  exceeds  the 
sume  of  the  amounts  described  in  clauses  (i)  and  (ii). 


FINED. — In  this  section 
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A  revision  of  the  official  poverty  line  referred  to  in  clause 
(i)  shall  apply  to  medical  assistance  furnished  during  and 
after  the  second  calendar  quarter  that  begins  after  the  date 
of  publication  of  the  revision. 

(B)  Cap  on  minimum  monthly  maintenance  needs  al- 
lowance.— The  minimum  monthly  maintenance  needs  al- 
lowance established  under  subparagraph  (A)  may  not 
exceed  $1,500  (subject  to  adjustment  under  subsection  (f)). 

(4)  Notice  and  fair  hearing.— 

(A)  Notice. — Upon — 

(i)  a  determination  of  eligiblity  for  medical  assist- 
ance of  ah  institutionalized  spouse,  or 

(ii)  a  request  by  an  institutionalized  spouse  (or  com- 
munity spouse  or  representative  on  the  spouse's  behalf), 

each  State  shall  notify  the  spouse  of  the  amount  of  the 
community  spouse  monthly  income  allowance  (described  in 
paragraph  (IXB)),  of  the  amount  of  any  family  allowances 
(described  in  paragraph  (IXc)),  of  the  method  for  computing 
the  amount  of  the  community  spouse  resources  allowance 
permitted  under  subsection  (e),  and  of  the  spouse's  right  to 
a  fair  hearing  under  subparagraph  (B)  respecting  the  deter- 
mination of  the  community  spouse  monthly  income  allow- 
ance. 

(B)  Fair  hearing. — If  an  institutionalized  spouse  is  dis- 
satisfied with  a  determination  of— 

(i)  the  community  spouse  monthly  income  allowance 
because  the  amount  of  the  minimum  monthly  mainte- 
nance needs  allowance  (established  under  p<iragraph 
(3))  is  not  adequate  to  support  the  community  spouse 
without  financial  duress,  or 

(ii)  the  amount  of  monthly  income  otherwise  avail- 
able to  the  community  spouse  (as  applied  under  para- 
graph (2XB)), 

the  institutionalized  spouse  is  entitled  to  a  fair  hearing  de- 
scribed in  section  1902(aX3)  with  respect  to  such  determi- 
nation. If  the  institutionalized  spouse  establishes  that  the 
minimum  monthly  maintenance  needs  allowance  is  not 
adequate  to  support  the  community  spouse  without  finan- 
cial duress,  there  shall  be  substituted,  for  the  minimum 
monthly  maintenance  needs  allowance  in  paragraph  (2XA), 
an  amount  adequate  to  support  the  community  spouse  with- 
out financial  duress. 

(5)  Excess  shelter  allowance  defined.— In  paragraph  (3) 
(AXii),  the  term  '^excess  shelter  allowance"  means,  for  a  commu- 
nity spouse,  the  amount  by  which  the  sum  of— 

(A)  the  spouse's  expenses  for  mortgage  payment  (including 
principal,  interest,  taxes,  and  insurance  and,  in  the  case  of 
a  condominium  or  cooperative,  required  maintenance 
charge)  or  rent,  and 

(B)  the  standard  utility  allowance  (used  by  the  State 
under  section  5(e)  of  the  Food  Stamp  Act  of  1977)  or,  if  the 
State  does  not  use  such  an  allowance,  the  spouse's  actual 
utility  expenses, 
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exceeds  SO  percent  of  the  amount  described  in  paragraph 
(SXAXi),  except  that,  in  the  case  of  a  condominium  or  coopera- 
tive, for  which  a  maintenance  charge  is  included  under  sub- 
paragraph (A),  any  allowance  under  subparagraph  (B)  shall  be 
reduced  to  the  extent  the  maintenance  charge  includes  utility 
expenses. 

(6)  Court  ordered  support. — If  a  court  has  entered  an  order 
against  an  institutionalized  spouse  for  monthly  income  for  the 
support  of  the  community  spouse,  the  community  spouse  month- 
ly income  allowance  for  the  spouse  shall  be  not  less  than  the 
amount  of  the  monthly  income  so  ordered. 

(e)  Permitting  Transfer  of  Resources  to  Community 
Spouse.— 

(1)  In  general. — An  institutionalized  spouse  may,  without 
regard  to  section  1917,  transfer  to  the  community  spouse  (or  to 
another  for  the  sole  benefit  of  the  community  spouse)  an 
amount  equal  to  the  community  spouse  resource  allowance  (as 
defined  in  paragraph  (2)),  but  only  to  the  extent  the  resources  of 
the  institutionalized  spouse  are  transferred  to  (or  for  the  sole 
benefit  of)  the  community  spouse. 

(2)  (Immunity  spouse  resource  allowance  defined. — In 
paragraph  (1),  the  ^^community  spouse  resource  allowance'*  for  a 
community  spouse  is  an  amount  (if  any)  by  which — 

(A)  the  greater  of— 

(i)  $12,000  (subject  to  adjustment  under  subsection 
(f)),  or 

(ii)  the  lesser  of  (I)  the  spousal  share  computed  under 
subsection  (cXD,  or  (II)  4  times  the  amount  described  in 
clause  (i),  exceeds 

(B)  the  amount  of  the  resources  otherwise  available  to  the 
community  spouse  (determined  without  regard  to  such  an 
allowance). 

(3)  Transfers  under  court  orders. — If  a  court  has  en- 
temed  an  order  against  an  institutionalized  spouse  for  the  sup- 
port of  the  community  spouse,  section  1917  shall  not  apply  to 
amounts  of  resources  transferred  pursuant  to  such  order  for  the 
support  of  the  spouse  of  a  family  member  (as  defined  in  subsec- 
tion (dXD). 

(f)  Indexing  Dollar  Amounts. — For  services  furnished  during  a 
calendar  year  after  1988,  the  dollar  amounts  specified  in  subsections 
(dXSXB)  and  (eX2XAXi)  shall  be  increased  by  the  same  percentage  as 
the  percentage  increase  in  the  consumer  price  index  for  all  urban 
consumers  (all  items;  U.S.  city  average)  between  September  1987  and 
the  September  before  the  calendar  year  involved. 

(g)  Definitions.— In  this  section: 

(1)  The  term  ''institutionalized  spouse*'  means  an  individual 
who — 

(A)  is  in  a  hospital,  skilled  nursing  facility,  or  intermedi- 
ate care  facility,  or  who  (at  the  option  of  the  State)  is  de- 
scribed in  section  1902(aX10XAXiiXVI),  and 

(B)  is  married  to  a  spouse  who  is  not  in  a  hospital, 
skilled  nursing  facility,  or  intermediate  care  facility;  but 
does  not  include  any  such  individual  who  is  not  likely  to 
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meet  the  requirements  of  subparagraph  (A)  for  at  least  30 
consecutive  days. 
(2)  The  term  '^community  spouse "  means  the  spouse  of  an  in- 
stitutionalized spouse. 

REFERENCES  TO  LAWS  DIRECTLY  AFFECTING  MEDICAID  PRCX^RAM 

Sec.  [19213  ^^22.  (a)  Authority  or  Requirements  to  Cover  Ad- 
ditional Individuals. — For  provisions  of  law  which  make  addition- 
al individuals  eligible  for  medical  assistance  under  this  title,  see 
the  following: 

(1)  AFDC.— (A)  Section  402(aX32)  of  this  Act  (relating  to  indi- 
viduals who  are  deemed  recipients  of  aid  but  for  whom  a  pay- 
ment is  not  made).  Section  402(aX37)  of  this  Act  (relating  to  in- 
dividuals who  lose  AFDC  eligibility  due  to  increased  earnings). 


INTERNAL  REVENUE  CODE  OF  1986 

******* 

Subtitle  A — Income  Taxes 
******* 

CHAPTER  1— NORMAL  TAXES  AND  SURTAXES 
******* 

Subchapter  A — Determination  of  Tax  Liability 

Part  L  Tax  on  individuals. 

«  *  *  «  •  «  • 

Part  VIII.  Supplemental  medicare  premium. 

•  «••*«« 

PART  VIII— SUPPLEMENTAL  MEDICARE  PREMIUM 

See.  59B.  Imposition  of  supplemental  medicare  premium. 

SEC.  59B.  IMPOSITION  OF  SUPPLEMENTAL  MEDICARE  PREMIUM. 

(a)  Imposition  of  Premium. — In  the  case  of  a  medicare-eligible 
individual,  there  is  hereby  imposed  (in  addition  to  any  other 
amount  imposed  by  this  subtitle)  for  each  taxable  year  a  premium 
equal  to  the  annual  premium  for  such  year  determined  under  sub- 
section (b). 

(b)  Determination  of  Amount. — For  purposes  of  this  section— 

(1)  In  GENERAL. — Except  as  otherwise  provided  in  this  subsec- 
tion— 

If  the  adjusted  gross  income  for  the  taxable  year  is: 
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The  annual 
premium  for 
the  taxaole 

Over:                                   But  not  over:  V^'' 

$0                                             $6,000   $0 

6000.                                       6M3.   10 

6MS.                                      6,287.   20 

6,287.                                      6,430   SO 

6.430                                     6,573.   40 

6,573.                                      6,716.   50 

6,716                                      6,860   60 

6,860                                      7,003.   70 

7,003.  -                             7,146   80 

7,146  ;               7,289.   90 

7,289.                                      7,433.   100 

7,433.                                      7,576   110 

7,576                                      7,719.   120 

7,719.                                      7,862.   130 

7,862.                                      8,006   I40 

8,006.                                      8,149   150 

8,149.                                      8,292.   160 

8,292.                                      8,436   170 

8,436                                      8,579   180 

8,579.                                      8,722   190 

8,722                                      8,865.   200 

8,865.                                      9,009   210 

9,009                                      9,152.  -   220 

9,152                                      9,295.   230 

9,295.                                     9,438.   240 

9,438.                                      9,582.   250 

9,582                                      9,725.   260 

9,725.                                      9,868.   270 

9,868.                                     10,011   280 

10,011                                     10,155    290 

10,155                                     10,298   300 

10,298                                     10,441   310 

10,441                                       10,585   320 

10,585                                     10,728   330 

10,728                                      10,871   340 

10,871                                       11,014   350 

11,014                                       11,158   360 

11,158                                      11,301   370 

11,301                                     11,444   S80 

11,444                                    11,587    390 

11,587                                     11,731   400 

11,731                                     11,874  ~   410 

11,874                                     12,017   420 

12,017                                      12,160   430 

12,160                                     12,304   UO 

12,304                                      12,447   450 

12,447                                     12,590   460 

12,590                                     12,734   470 

12,734                                       12,877   480 

12,877                                      13,020   490 

13,020                                      13,163   500 

13,163                                      13,307   510 

13,307                                     13,450    520 

13,450                                     13,593    530 

13,593                                      13,736   540 

13,736                                      13,880   550 

13,880  14,023    560 

14,023                                     14,166   570 

14,166  „    „   580 
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(2)  Special  rule  where  individual  not  eligible  for 

ENTIRE  TAXABLE  YEAR;  SHORT  TAXABLE  YEARS. — If  an  individ- 
ual is  not  a  medicare-eligible  individual  for  each  month  during 
his  taxable  year,  the  annual  premium  determined  under  this 
subsection  shall  be  an  amount  which  bears  the  same  ratio  to 
the  amount  determined  under  paragraph  (1)  as — 

(A)  the  number  of  mx)nths  during  the  testable  year  for 
which  such  individual  is  a  medicare-eligible  individual, 
bears  to 

(B)  12, 

A  similar  rule  shall  apply  in  the  case  of  a  taxable  year  of  less 
than  12  months;  except  that  adjusted  grx)ss  income  for  the  tax- 
able year  shall  be  annualized. 

(3)  Special  rule  for  joint  RETURNS.^In  the  case  of  a  joint 
return — 

(AJ  this  section  shall  be  applied  separately  with  respect  to 
each  spouse,  and 

(B)  the  adjusted  gross  income  of  each  spouse  shall  be  V2  of 
their  combined  adjusted  gross  income. 

(4)  Adjustments  TO  TABLE.— 

(A)  In  general.— Not  later  than  December  15  of  1988 
and  each  subsequent  calendar  year,  the  Secretary  shall  pre- 
scribe a  table  which  shall  apply  in  lieu  of  the  table  con- 
tained in  paragraph  (1)  with  respect  to  taxable  years  begin- 
ning in  the  succeeding  calendar  year. 

(B)  Method  of  prescribing  table.— The  table  which, 
under  subparagraph  (A),  is  to  apply  in  lieu  of  the  table  con- 
tained in  paragraph  (1)  with  respect  to  taxable  years  begin- 
ning in  any  calendar  year  shall  be  prescribed — 

(i)  by  increasing  each  dollar  amount  setting  forth  the 
amount  of  the  premium  in  such  table  by  the  medicare 
inflation  factor  for  such  calendar  year,  and 

(ii)  by  increasing  each  other  dollar  amount  in  such 
table  by  the  cost-of-living  adjustment  for  such  calendar 
year  (as  defined  in  section  KfXS)). 

(C)  Medicare  inflation  factor. — For  purposes  of  sub- 
paragraph (B)f  the  medicare  inflation  factor  for  any  calen- 
dar year  is  the  percentage  (if  any)  by  which — 

(i)  the  medicare  value  for  such  calendar  year,  exceeds 

(ii)  the  medicare  value  for  1988. 

(D)  Rounding. — If  any  increase  determined  under  sub- 
paragraph (B)  is  not  a  multiple  of  $L  such  increase  shall 
be  rounded  to  the  nearest  multiple  of  $1. 

(c)  Definitions  and  Special  Rules.— 

(1)  Medicare-eligible  individual. — For  purposes  of  this  sec- 
tion— 

(A)  In  general.— Except  as  otherwise  provided  in  this 
paragraph,  the  term  **medicare-eligible  individual"  means, 
with  respect  to  any  month,  any  individual  who  is  entitled 
to  (or,  on  application  without  the  payment  of  an  additional 
premium,  would  be  entitled  to)  benefits  under  part  A  of 
title  XVIII  of  the  Social  Security  Act  for  such  month. 

(B)  Exceptions. — The  term  "medicare-eligible  individ- 
ual" shall  not  include  for  any  month — 
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(i)  any  individual  who  is  entitled  to  benefits  under 
part  A  of  title  XVIII  of  the  Social  Security  Act  for 
such  month  solely  by  reason  of  the  payment  of  a  premi- 
um under  section  1818  of  such  Act, 

(ii)  any  individual  who  is  required  to  pay  a  premium 
for  such  month  increased  or  computed  under  para- 
graph (4)  or  (5)  of  section  1839(e)  of  the  Social  Security 
Act,  or 

(Hi)  any  qualified  nonresident. 
(C)  Treatment  of  individuals  who  have  attained  age 
€5. — An  individual  (other  than  nonresident  alien)  who  has 
attained  age  65  shall  be  treated  as  a  medicare-eligible  indi- 
vidual for  the  month  in  which  he  attains  age  65  and  any 
subsequent  month  unless  such  individual  establishes  to  the 
satisfaction  of  the  Secretary  that  he  is  not  a  medicare-eligi- 
ble individual  for  the  month  concerned^ 

(2)  Medicare  value.— 

(A)  In  general. — For  purposes  of  this  section,  the  term 
"medicare  value "  means,  for  any  calendar  year,  the  sum  of 
the  Medicare  Part  A  value  for  January  of  such  calendar 
year  and  the  Medicare  part  B  valve  for  January  of  such 
calendar  year. 

(B)  Medicare  part  a  value. — For  purposes  of  subpara- 
graph (A),  the  term  ^Medicare  part  A  value"  means,  with 
respect  to  any  month,  an  amount  equal  to  50  percent  of  the 
monthly  acturial  rate  promulgated  under  section  1818(dXl) 
of  the  Social  Security  Act  for  such  month. 

(C)  Medicare  part  b  value.— For  purposes  of  subpara- 
graph (A),  the  term  '^Medicare  part  B  value"  means,  with 
respect  to  any  month,  an  amount  equal  to  the  excess  of— 

(i)  the  amount  equal  to  twice  the  monthly  actuarial 
rate  established  under  section  1839(aXl)  of  the  Social 
Security  Act  for  the  calendar  year  which  includes  such 
month,  over 

(ii)  the  amount  of  the  monthly  premium  for  such 
month  established  under  section  1839  of  such  Act 
(without  regard  to  subsections  (b),  (eX4X  (eX5),  and  (f) 
thereof). 

(3)  Qualified  nonresident. — 

(A)  In  general. — For  purposes  of  paragraph  (1),  the  term 
^'qualified  nonresident"  means,  with  respect  to  any  month 
during  the  taxable  year,  any  individual  if— 

(i)  such  individual  is  not  furnished  during  such  tax- 
able year  or  any  of  the  4  preceding  taxable  years  any 
service  for  which  a  claim  for  payment  is  or  will  be 
made  under  part  A  of  title  XVIII  of  the  Social  Security 
Act, 

(ii)  such  individual  is  not  entitled  to  benefits  under 
part  B  of  title  XVIII  of  the  Social  Security  Act  at  any 
time  during  such  taxable  year  or  any  of  the  4  preceding 
taxable  years,  and 

(Hi)  suh  individual  is  present  in  a  foreign  country  or 
countries  for  at  least  330  full  days  during— 
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G)  the  12-month  period  ending  at  the  close  of  the 
taxable  year,  and 

(II)  each  of  the  4  consecutive  preceding  12-month 
periods. 

(B)  Special  rule  for  individuals  who  die  during  the 
TAXABLE  YEAR.— An  individual  who  dies  during  the  tax- 
able year  shall  be  treated  as  meeting  the  requirement  of 
subparagraph  (AXiiiXI)  if  such  individual  is  present  in  a 
foreign  country  or  countries  for  at  least  a  number  of  full 
days  equal Ao  90  percent  of  the  days  during  such  taxable 
year  before  the  date  of  death. 
(4)  Coordination  with  other  provisions.— 

(A)  Not  treated  as  medical  expense.— The  premium 
imposed  by  this  section  shall  not  be  treated  as  an  expense 
paid  for  medical  care  for  purposes  of  section  213. 

(B)  Not  treated  as  tax  for  certain  purposes.— The 
premium  imposed  by  this  section  shall  not  be  treated  as  a 
tax  imposed  by  this  chapter  for  purposes  of  determining— 

(i)  the  amount  of  any  credit  allowable  under  this 
chapter,  or 

(ii)  the  amount  of  the  minimum  tax  imposed  by  sec- 
tion 55. 

(C)  Treated  as  tax  for  subtitle  F.—For  purposes  of 
subtitle  Fy  the  premium  imposed  by  this  section  shall  be 
treated  as  if  it  were  a  tax  imposed  by  section  1. 

(D)  Section  is  not  to  apply.— Section  15  shall  not  apply 
to  the  premium  imposed  by  this  section. 

♦  ♦**♦♦* 

Subtitle  F — Procedure  and  Administration 
«**«•«* 

CHAPTER  61— INFORMATION  AND  RETURNS 

•  ***•*« 

Subchapter  A— Returns  and  Records 

♦  •  *  *  *  *  * 

PART  III— INFORMATION  RETURNS 
******* 

Subchapter  B— Information  Concerning  Transactions  With  Other 

Persons 

Sec.  6041.  Information  at  source. 

•  •«•••• 

Sec.  6050O.  Returns  relating  to  individuals  entitled  to  receive  benefits  under  Medi- 
care part  A. 


150 

SEC.  6050O.  RETURNS  RELATING  TO  INDIVIDUALS  ENTITLED  TO  RECEIVE 
BENEFITS  UNDER  MEDICARE  PART  A. 

The  Secretary  of  Health  and  Human  Services  shall  make  a  return 
(at  such  times  and  in  such  form  as  the  Secretary  may  prescribe)  set- 
ting forth  the  name,  address,  and  TIN  of  each  individual  who  is 
entitled  to  receive  benefits  (other  than  by  reason  of  the  payment  of  a 
premium  referred  to  in  clause  (i)  or  (ii)  of  section  59B(cXlXB))  under 
part  A  of  title  XVJH  of  the  Social  Security  Act  for  any  month 
during  the  calendar  year  and  the  number  of  months  in  the  calendar 
year  for  which  the  individual  is  so  entitled. 

Section  9403  of  the  Omnibus  Budget  Reconctliation  Act  of  1986 

SEC.  9403.  OPTIONAL  COVERAGE  OF  POOR  MEDICARE  BENEFICIARIES 
FOR  MEDICARE  COST-SHARING  EXPENSES. 

(a)  ♦  ♦  • 

(g)  Conforming  Amendments. — 

(1)  Treatment  of  benefits.— -Section  1902(aX10XC)  of  such 
Act  (42  U.S.C.  1396a(aX10((C))  is  amended,  in  the  matter  before 
clause  (i),  by  inserting  "or  (E)"  after  "subparagraph  (A)". 

[(2)  Payment  of  medicare  premiums  and  part  a  deducti- 
ble.—Section  1903(aXl)  of  such  Act  (42  U.S.C.  1396b(aXl))  is 
amended — 

[(A)  by  inserting  "deductible  amounts  under  part  A  and" 
after  "(including  expenditures  for", 

£(B)  by  inserting  (and,  in  the  case  of  qualified  medicare 
beneficiaries  described  in  section  1905(pXl),  part  A)"  after 
"premiums  under  part  B",  and 

[(C)  by  striking  or  (B)"  and  inserting  "(B)  are  qualified 
medicare  beneficiaries  described  in  section  1905(pXl),  or 
(C)".] 

(^)  Payment  of  medicare  cost-sharing.— Section  1903(aXl) 
of  such  Act  (42  U.S.C.  1396b(aXl))  is  amended  by  inserting  ''in- 
cluding expenditures  for  medicare  cost-sharing  and"  before  ''in- 
cluding expenditures. ". 

««****« 


Section  2355  of  the  Deficit  Reduction  Act  of  1984 
waivers  for  social  health  maintenance  organizations 
Sec.  2355.  (a)  *  *  * 

(b)  A  project  referred  to  in  subsection  (a)  is  a  project — 
(1)  *  *  * 

*♦*♦♦♦♦ 

(5)  under  which  all  payors  will  share  risk  for  no  more  than 
two  years,  with  the  organization  being  at  full  risk  in  the  third 
year  and  in  succeeding  years; 
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(dXD  The  Secretary  of  Health  and  Human  Services  shall  submit 
a  preliminary  report  to  the  Ck)ngress  on  the  status  of  the  projects 
and  waivers  referred  to  in  subsection  (a)  45  days  after  the  date  of 
the  enactment  of  this  Act. 

(2)  The  Secretary  shall  submit  a  [final J  interim  report  to  the 
Congress  on  the  projects  referred  to  in  subsection  (a)  not  later  than 
42  months  after  the  date  of  the  enactment  of  this  Act. 


Dissenting  Views  on  H.R.  2470 — Medicare  Catastrophic 
Protection  Act 

No  one  will  argue  that  it  is  not  a  worthwhile  task  to  devise  a 
financing  mechanism  to  reduce  the  risks  involved  with  serious  ill- 
ness. For  that  reason,  President  Reagan  received  bipartisan  sup- 
port when  he  submitted  legislation  to  Congress  providing  full  acute 
care  coverage  to  Medicare  beneficiaries.  Unfortunately,  what  began 
as  an  actuarially  sound,  simple  reform  to  the  Federal  insurance 
program  for  the  elderly  has  resulted  in  a  broad  expansion  of  Medi- 
care benefits  (largely  for  non-catastrophic  care)  financed  through 
substantial  increases  in  the  program's  existing  premiums  and  by 
adding  a  new  mandatory  premium  (which  is  essentially  a  tax)  for 
nearly  half  of  the  program  s  beneficiaries. 

The  legislation  considered  by  the  Committee  on  Energy  and  Com- 
merce, H.R.  2470  (as  reported  by  the  Committee  on  Ways  and 
Means),  may  be  titled  the  Medicare  Catastrophic  Protection  Act  of 
1987,  but  its  five-year  program  cost  of  $24  billion  and  estimated 
revenues  from  new  taxes  of  over  $26  billion  should  be  considered 
the  real  catastrophe.  Regretfully,  this  Committee's  amending  proc- 
ess further  increased  program  outlays  by  an  additional  $13  billion 
over  five  years  according  to  the  Congressional  Budget  Office.  These 
additional  costs  will  result  in  nearly  half  of  elderly  beneficiaries 
experiencing  a  five-fold  increase  in  their  annual  Medicare  premi- 
ums. 

To  support  this  legislation  is  to  do  a  great  disservice  to  the  elder- 
ly of  this  country.  The  value  of  the  new  benefits  established  in  H.R. 
2470  may  not  be  proportionate  to  the  substantial  increase  in  premi- 
ums which  millions  of  individuals  over  65  will  be  mandated  to  pay. 
We  opposed  reporting  H.R.  2470  when  it  was  considered  by  the 
Committee  because  of  the  substantial  increase  in  beneficiary  pre- 
miums and  program  outlays.  We  strongly  believe  that  a  major  ex- 
pansion of  the  Medicare  program  will  jeopardize  its  long-term  sol- 
vency. 

Because  Title  I  of  H.R.  2470  is  not  under  the  jurisdiction  of  the 
Committee  on  Energy  and  Commerce,  we  could  make  no  changes  to 
the  provision  in  Title  I  which  requires  all  tax-paying  individuals  el- 
igible for  Medicare  to  pay  a  supplemental  premium.  Though  called 
a  premium,  it  is  mandatory,  not  deductible  as  a  health  care  ex- 
pense and  collected  by  the  Internal  Revenue  Service.  The  maxi- 
mum surtax,  as  the  premium  is  better  known,  is  $580  in  the  first 
year  alone  and  the  Department  of  Treasury  estimates  it  will  in- 
crease to  $830  in  1991.  An  elderly  couple  with  an  adjusted  gross 
income  of  $34,000  would  face  a  $1,160  increase  to  their  current  tax 
liability  of  approximately  $2,700.  We  cannot  support  such  a  steep 
increase  in  premium  payments  when  they  have  no  direct  relation- 
ship to  the  use  or  value  of  the  increase  in  benefits  established  by 
the  bill. 
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Additionally,  this  legislation  greatly  expands  Medicare  benefits 
for  non-acute  care  catastrophic  benefits,  which  may  be  worthwhile, 
but  not  appropriate  for  inclusion  in  Medicare  catastrophic  legisla- 
tion. H.R.  2470  expands  the  current  limit  on  outpatient  mental 
health  services,  provides  a  new  benefit  for  in-home  care  by  a  home 
health  aide  or  homemaker,  and  allows  that  the  expenses  for  cer- 
tain routine  cancer  screening  be  included  in  the  catastrophic  out- 
of-pocket  Part  B  limit.  These  expansions  increase  both  program 
outlays  (Federal  spending)  and  beneficiary  cost  sharing  for  benefits 
that  many  Medicare  eligibles  do  not  consider  essential.  Regardless 
of  how  many  of  the  elderly  will  utilize  these  benefits,  all  will  pay 
for  them.  Due  to  the  limits  in  the  outyears  on  premium  levels  man- 
dated in  the  legislation,  the  Federal  Grovemment  will  have  to  pick 
up  an  ever  greater  proportion  of  the  total  bill.  If  the  rate  at  which 
costs  increase  is  greater  than  the  rate  at  which  premiums  are  al- 
lowed to  increase,  the  difference  will  have  to  come  out  of  general 
revenues.  We  believe  the  elderly  rely  on  (Dongres  to  maintain  the 
long-term  viability  of  the  Medicare  program.  Clearly,  we  cannot 
justify  the  msuiy  non-acute  care  benefit  expansions  included  in 
H.R.  2470  during  a  time  of  Uready  astronomical  Federal  deficits. 

Of  particular  concern  to  us  is  the  Committee's  addition  of  a  cata- 
strophic drug  benefit  to  the  Medicare  program.  The  data  from  the 
Department  of  Health  and  Humsm  Sevices,  several  States  with 
drug  programs,  and  private  insurance  companies  show  a  wide  vari- 
ance in  utilization  and  program  costs.  Many  Medicare  beneficiaries 
already  pay  for  private  Medigap  policies  that  provide  drug  cover- 
age and  do  not  want  to  be  saddled  with  an  additional  premium 
that  pays  for  drugs  only  after  a  $500  deductible  is  met.  We  support- 
ed an  amendment  which  would  have  required  States  to  expgind 
their  Medicaid  drug  programs  to  include  individuals  over  65  who 
are  at  200  percent  of  the  Federal  poverty  level.  For  this  population, 
the  expense  of  out-patient  drug  therapy  is  truly  catastrophic  and 
should  be  provided  through  Federal  and  State  financing. 

In  conclusion,  we  reaffirm  our  continued  support  and  commit- 
ment to  Medicare  coverage  for  catastrophic  acute  care  expenses 
and  commend  the  President  for  his  legislation.  By  establishing  new 
program  benefits  in  H.R.  2470,  Congress  has  made  a  promise  to  the 
elderly.  These  programs,  together  with  their  funding  mechanisms, 
will  not  be  affordable  to  bneneficiaries  in  the  very  near  future — 
making  this  only  a  false  promise.  Therefore,  we  cannot  be  party  to 
the  legislation  reported  by  this  Committee,  and  we  must  voice  our 
strong  opposition. 

Norman  F.  Lent. 
Ed  Madigan. 
Carlos  J.  Moorhead. 
Bill  Dannemeyer. 
Tom  Tauke. 
Dan  Coats. 
Thomas  J.  Buley,  Jr. 
Jack  Fields. 
Michael  G.  Oxley. 
Howard  C.  Nielson. 
Dan  Schaefer. 
Joe  Barton. 
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I.  BACKGROUND  AND  NEED  FOR  LEGISLATION 

The  Medicare  Catastrophic  Loss  Prevention  Act  of  1987  protects 
Medicare  beneficiaries  from  catastrophic  expenses  associated  with 
covered  Medicare  services.  This  legislation  responds  to  the  concern 
that  Medicare,  which  currently  has  no  upper  limit  on  cost-sharing 
charges,  does  not  offer  protection  against  catastrophic  hospital  and 
physicians  expenses. 

The  Medicare  program  was  designed  to  meet  the  acute  health 
care  needs  of  the  elderly.  Fairly  extensive  coverage  is  provided  for 
short-term  hospital  stays  under  Medicare  Part  A.  However,  cover- 
age for  long-term  hospital  stays  is  less  adequate.  These  stays  are 
subject  to  significant  coinsurance  charges,  though  less  than  1%  of 
beneficiaries  face  such  charges  in  a  given  year.  Further,  a  benefici- 
ary may  potentially  exhaust  all  hospital  benefits. 

Beneficiaries  enrolled  in  the  Part  B  program  pay  a  monthly  pre- 
mium ($17.90  in  1987).  They  are  also  liable  for  certain  charges  in 
connection  with  their  use  of  physicians  and  other  services  covered 
under  the  program.  All  beneficiaries  are  liable  for  the  $75  deducti- 
ble and  20  percent  coinsurance  charges.  In  addition,  where  a  physi- 
cian or  other  provider  does  not  accept  "assignment"  (i.e.,  does  not 
agree  to  accept  Medicare's  determination  of  * 'reasonable  charge"  as 
pajmient  in  full  for  covered  services),  the  beneficiary  is  liable  for 
the  difference  between  Medicare's  reasonable  charge  and  the  physi- 
cian's actual  charge.  This  is  commonly  referred  to  as  ''balance  bill- 
ing." 

The  Congressional  Budget  Office  estimates  that  liabilities  for 
Medicare  copayments  will  average  $456  in  1987;  an  additional  $105 
represents  average  liability  for  "balance  billing"  charges  by  physi- 
cians. Thus  total  liabilities  in  connection  with  covered  services  are 
an  estimated  $561  per  enrollee.  However,  the  liability  for  Medicare 
cost-sharing  charges  is  not  distributed  evenly  throughout  the  popu- 
lation. Copayment  liabilities  are  highest  for  those  with  inpatient 
stays  and  for  those  with  renal  disease.  Those  with  hospital  stays 
comprise  22  percent  of  the  enrollee  population  but  are  liable  for  70 
percent  of  out-of-pocket  costs.  For  those  with  one  inpatient  stay, 
the  average  liability  is  $1,335.  For  the  0.5  percent  of  enrollees  who 
use  some  hospital  coinsurance  days,  the  average  out-of-pocket  li- 
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ability  is  $7,657.  Additionally,  enrollees  with  renal  disease  comprise 
only  0.4  percent  of  enrollees  but  are  liable  for  3.7  percent  of  out-of- 
pocket  costs. 

An  estimated  72  percent  of  Medicare  beneficiaries  have  pur- 
chased so-called  Medigap  policies,  i.e.,  private  insurance  coverage 
to  supplement  Medicare's  benefit  package.  The  principal  protection 
offered  by  the  majority  of  these  policies  is  coverage  of  Medicare's 
cost-sharing  charges.  Some  policies  cover  a  limited  number  of  addi- 
tional services  not  covered  by  Medicare,  such  as  prescription  drugs. 
Insurance  premiums  for  this  protection  will  average  between  $500 
and  $600  in  1987;  however  both  coverage  and  costs  vary  consider- 
ably among  policies.  An  estimated  8  percent  of  enrollees  are  also 
covered  by  State  Medicaid  programs.  These  programs  vary  substan- 
tially in  terms  of  eligibility,  scope  of  coverage,  and  payment  of  ben- 
efits, though  they  generally  provide  protection  against  high  out-of- 
pocket  payments  for  dual  enrollees. 

The  elderly  with  lower  incomes  and  higher  health  care  needs  are 
the  least  likely  to  have  either  private  supplementary  coverage  or 
Medicaid  protection.  In  1984,  20  percent  of  the  elderly  had  no  addi- 
tional coverage.  Nearly  30  percent  of  persons  with  family  incomes 
below  $9,000  were  without  additional  coverage  compared  to  only  10 
percent  of  enrollees  with  family  incomes  over  $25,000.  Although 
health  care  needs  rise  with  age,  so  did  the  likelihood  of  being  with- 
out supplemental  private  insurance  coverage  or  Medicaid.  Seven- 
teen percent  of  enrollees  between  age  65  and  69  lacked  additional 
coverage  while  27  percent  age  80  and  over  had  no  such  protection. 

A  number  of  services  used  by  the  elderly  are  not  covered  under 
Mediceire.  These  include  prescription  drugs,  eyeglasses,  hearing 
aids,  dentures,  and  most  long-term  care  services.  Beneficiaries  are 
liable,  therefore,  for  health  care  costs  in  addition  to  cost-sharing 
charges  associated  with  covered  Medicare  services.  In  1984,  per 
capita  out-of-pocket  payments  by  the  elderly  totalled  $1,059  or  25 
percent  of  their  total  health  care  bill.  These  amounts  do  not  in- 
clude the  additional  amounts  spent  by  the  elderly  for  payment  of 
the  Part  B  premiums  or  private  insurance  premiums.  It  has  been 
estimated  that  mean  out-of-pocket  payments  (including  insurance 
premiums)  as  a  percentage  of  mean  income  was  15  percent  in  1984. 
However,  these  figures  are  averages.  They  may  be  higher  or  lower 
for  individual  beneficiaries  depending  on  individual  circumstances 
such  as  age,  incidence  of  acute  illness,  the  presence  of  chronic  con- 
ditions, and  other  insurance  coverage.  The  impact  of  these  expendi- 
tures may  be  particularly  severe  for  those  lower  income  aged  with- 
out other  health  coverage. 

The  Center  for  Health  Policy  Studies,  Greorgetown  University 
School  of  Medicine,  has  made  projections  of  the  elderly's  out-of- 
pocket  expenses  for  acute  care  as  a  percentage  of  per  capita  income 
for  1986.  Excluding  long-term  care  costs,  the  elderly  with  incomes 
under  $5,000  are  estimated  to  spend  18  percent  of  their  incomes  on 
medical  care  while  those  with  incomes  over  $20,000  are  estimated 
to  spend  only  4  percent  of  their  incomes  on  medical  care.  Almost 
one-quarter  (23.8  percent)  of  elderly  persons  are  estimated  to  spend 
over  15  percent  of  their  income  on  medical  bills  (not  including 
those  for  long  term  care)  and  7.7  percent  are  estimated  to  spend 
over  25  percent  of  their  incomes  on  such  bills. 


4 


The  Committee  bill  addresses  itself  to  filling  the  gaps  in  Medi- 
care's acute  care  benefits.  It  is  expected  that  the  administrative 
costs  of  providing  the  additional  coverage  will  be  substantially  less 
than  those  currently  associated  with  coverage  under  Medigap  poli- 
cies. While  all  who  benefit  from  the  new  progrsun  will  pay  an  addi- 
tional amoimt,  those  with  higher  incomes  will  pay  more  than  those 
with  lower  incomes. 

The  bill  substantially  improves  Medicare  benefits  by  adding  cata- 
strophic coverage.  In  developing  a  funding  mechanism  for  such  im- 
provements, the  conmiittee  followed  four  basic  principles.  First,  the 
fimding  mechanism  should  cover  the  cost  of  the  benefit  improve- 
ments, both  in  the  short-term  and  the  long-term.  Second,  the  com- 
mittee believed  that  the  cost  of  the  benefit  improvements  should  be 
borne  by  those  receiving  the  benefits.  Third,  the  committee  be- 
lieved that  all  those  who  benefit  from  the  added  coverage  should 
pay  something  for  that  coverage,  but  that  the  burden  be  based  in 
part  on  the  ability  to  pay.  Fourth,  the  committee  believed  that  the 
receipt  of  catastrophic  coverage,  and  the  payment  of  the  associated 
premiums,  should  be  on  a  voluntary  basis  like  current  Part  B  Med- 
icare coverage. 

In  light  of  these  principles,  the  committee  determined  that  the 
catastrophic  benefits  should  be  financed  by  the  combination  of  (1) 
an  increase  in  the  basic  Part  B  monthly  premium,  and  (2)  a  new 
income-related  supplementsd  premium  collected  through  the 
income  tax  system.  Both  the  basic  premium  and  the  income-related 
premium  are  indexed  directly  to  increases  in  the  cost  of  the  new 
catastrophic  benefits.  This  will  result  in  the  program  being  self- 
financing  in  the  short-term  and  the  long-term. 

Under  the  bill,  the  Part  B  premium  generally  is  increased  by  $4 
per  month  beginning  in  April  of  1988.  This  additional  premium  is 
indexed  to  the  per  enroUee  cost  of  the  new  catastrophic  benefit. 

The  supplemental  premium  is  to  be  collected  only  from  individ- 
uals enrolled  in  Medicare  Part  B  and  with  Federal  income  tax  li- 
ability greater  than  or  equal  to  $150.  Unlike  the  existing  Part  B 
premium,  which  is  the  same  for  all  Part  B  enrollees  regardless  of 
income,  the  supplemental  premium  increases  according  to  the  en- 
rollee's  tax  liability.  The  supplemental  premium  is  $1.02  per  month 
of  Part  B  enrollment  per  $150  of  Federal  income  tax  liability  for 
taxable  years  beginning  before  1989.  The  supplemental  premium  is 
indexed  to  the  per  enroUee  cost  of  the  new  catastrophic  benefit. 

The  supplemental  premium  is  capped  so  that  the  sum  of  the  Part 
B  and  the  maximum  supplemental  premiums  always  is  less  than 
the  value  of  Part  B  coverage  (including  the  new  catastrophic  bene- 
fits). The  cap  is  $800  per  enrollee  in  1988,  increasing  to  $1,000  in 
1992.  After  1992,  the  cap  is  65  percent  of  the  excess  of  the  value  of 
Medicare  Part  B  coverage  over  the  Part  B  monthly  premium  (in- 
cluding the  additional  Part  B  premium  to  fund  the  new  catastroph- 
ic benefit). 

The  CJommittee  recognizes  that  the  bill  does  not  provide  protec- 
tion against  the  costs  associated  with  noncovered  Medicare  services 
such  as  prescription  drugs,  long-term  care,  and  bedance  billing 
charges.  However,  the  Committee  views  the  bill  as  an  important 
step  in  protecting  the  elderly  against  high  medical  expenses. 
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II.  EXPLANATION  OF  BILL 
Section  1.  Short  Title;  Reference  in  the  Act 

Explanation  of  provision. — The  provision  specifies  that  the  Act 
may  be  cited  as  the  "Medicare  Catastrophic  Loss  Prevention  Act  of 
1987".  The  provision  would  further  specify  that  the  references  in 
the  Act,  unless  otherwise  stated,  are  to  the  Social  Security  Act. 

Section  2.  Scope  of  Benefits  Under  Part  A 

Current  law. — Under  current  law,  the  scope  of  inpatient  hospital 
and  skilled  nursing  benefits  available  to  a  beneficiary  is  linked  to 
the  individual's  benefit  period  or  spell  of  illness.  A  benefit  period  is 
defined  as  beginning  when  a  beneficiary  enters  a  hospital  or  skilled 
nursing  facility  and  ending  when  he  or  she  has  not  been  in  a  hospi- 
tal or  skilled  nursing  facility  for  60  days. 

During  each  spell  of  illness,  the  Part  A  program  pays  for  60  days 
of  inpatient  hospital  care  subject  to  a  deductible.  The  beneficiary  is 
entitled  to  an  additional  30  days  of  care,  subject  to  a  daily  coinsur- 
ance charge.  In  addition,  the  beneficiary  has  a  lifetime  reserve  of 
60  days  of  added  coverage  (subject  to  a  daily  coinsurance  charge) 
after  the  90  days  have  been  exhausted.  After  the  beneficiary  has 
received  90  days  of  care  in  a  benefit  period  and  exhausted  the  60 
lifetime  reserve  days.  Medicare  reimbursement  ceases  and  the  ben- 
eficiary is  liable  for  all  additional  hospital  charges  during  that 
spell  of  illness. 

Under  current  law,  special  limits  apply  to  inpatient  services  in  a 
psychiatric  hospital.  Pajanent  may  not  be  made  for  more  than  190 
days  of  inpatient  hospital  services  furnished  in  a  psychiatric  hospi- 
tal in  an  individual's  lifetime  (the  so-called  lifetime  limit).  The  Part 
A  program  also  includes  an  inpatient  psychiatric  carryover  restric- 
tion for  individuals  who  are  in  a  participating  psychiatric  hospital 
on  the  first  day  of  an  individual's  entitlement.  All  days  during  the 
immediately  preceding  150  days  during  which  the  individual  was 
an  inpatient  of  a  psychiatric  hospital  are  deducted  from  the  initial 
benefit  period.  Such  days  do  not  count  toward  the  lifetime  limit. 

During  each  spell  of  illness,  the  Part  A  program  pays  for  up  to 
100  days  of  post-hospital  extended  care  services  in  a  qualified 
skilled  nursing  facility  (SNF). 

SNF  services  are  covered  under  Medicare  only  if  the  individual 
has  been  a  hospital  inpatient  for  at  least  three  consecutive  days 
and  is  admitted  to  the  SNF  within  30  days  after  the  hospital  dis- 
charge. Furthermore,  the  extended  care  services  must  have  been 
necessitated  by  a  condition  which  necessitated  the  patient's  hospi- 
tal stay.  Congress  provided  in  the  Tax  Equity  and  Fiscal  Responsi- 
bility Act  of  1982  (P.L.  97-248,  known  as  TEFRA)  that  the  Secre- 
tary provide  for  coverage  of  extended  care  services  that  do  not 
follow  a  hospitalization  if  the  inclusion  of  such  coverage  would  not 
result  in  any  increase  in  the  total  payments  made  for  extended 
care  services  and  if  it  would  not  alter  the  acute  care  nature  of  the 
benefit.  The  Secretary  has  not  used  the  TEFRA  authority  to  elimi- 
nate the  prior  hospitalization  requirement. 

Explanation  of  provision.— The  bill  would  make  a  number  of 
changes  in  the  scope  of  Medicare  Part  A  benefits  for  those  volun- 
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tarily  enrolling  in  the  Part  B  program.  For  those  not  electing  Part 
B  coverage,  current  law  Part  A  provisions  relating  to  coverage  of 
hospital  and  skilled  nursing  facility  benefits  would  continue  to 
apply. 

For  beneficiaries  voluntarily  enrolling  in  the  Part  B  program, 
the  bill  would  eliminate  the  spell  of  illness  concept  and  provide  for 
unlimited  hospital  days  and  up  to  150  days  of  SNF  services  during 
a  calendar  year.  Further,  the  bill  would  repeal  the  inpatient  psy- 
chiatric carryover  restriction  for  those  beneficiaries  voluntarily  en- 
rolling in  Part  B.  In  addition,  the  bill  would  eliminate  the  prior 
hospitalization  requirement  to  receive  extended  care  services  for 
beneficiaries  enrolling  in  Part  B. 

Effective  date. — Applies  to  items  and  services  furnished  after  De- 
cember 31,  1987,  except  that  in  the  case  of  beneficiaries  receiving 
SNF  services  on  December  31,  1987,  the  changes  would  not  apply 
until  the  individual's  spell  of  illness  had  ended. 

Section  3.  Deductibles  and  Coinsurance  Under  Part  A 

Current  Law. — Under  current  law,  beneficiaries  are  liable  for 
specified  deductibles  and  coinsurance  charges  in  connection  with 
their  use  of  inpatient  hospital  services  and  skilled  nursing  facility 
services.  During  each  spell  of  illness,  beneficiaries  are  required  to 
pay  an  inpatient  hospital  deductible  ($520  in  1987).  A  daily  copay- 
ment  equal  to  V4th  of  the  hospital  deductible  ($130  in  1987)  is  re- 
quired for  the  61st  through  90th  day.  Lifetime  reserve  days  are 
subject  to  a  daily  copyament  charge  equal  to  V2  of  the  inpatient 
hospital  deductible  ($260  in  1987).  Beneficiaries  using  skilled  nurs- 
ing facility  services  are  required  to  pay  a  daily  coinsurance  charge 
equal  to  Vs  of  the  inpatient  hospital  deductible  ($65  in  1987)  for  the 
21st  through  100th  days. 

Under  current  law  a  beneficiary  is  also  required  to  pay  a  sepa- 
rate deductible  equal  to  the  first  three  pints  of  whole  blood  (or 
equivalent  quantities  of  red  blood  cells)  received  by  the  beneficiary 
during  each  spell  of  illness. 

Explanation  of  provision. — The  bill  would  make  a  number  of 
changes  in  the  requisite  deductible  and  coinsurance  charges  for  in- 
patient hospital  and  skilled  nursing  facility  services  for  persons 
voluntarily  enrolling  in  the  Part  B  program.  These  changes  would 
be  made  in  conjunction  with  the  changes  in  the  scope  of  Part  A 
benefits  authorized  under  Section  2  of  the  bill.  For  persons  not  vol- 
untarily enrolling  in  Part  B,  the  current  law  Part  A  deductible  and 
coinsurance  charges  would  continue  to  apply. 

For  beneficiaries  voluntarily  enrolling  in  the  Part  B  program, 
one  inpatient  hospital  deductible  would  be  required  for  the  first 
period  of  continuous  hospitalization  that  begins  in  a  calendar  year. 
Beneficiaries  who  pay  a  deductible  for  an  admission  in  December  of 
a  calendar  year  would  not  be  required  to  pay  an  additional  hospital 
deductible  for  a  period  of  hospitalization  beginning  in  January  of 
the  following  year.  The  law  would  be  further  modified  to  provide 
that  the  blood  deductible  would  apply  to  the  first  three  pints  of 
whole  blood  furnished  each  year  rather  than  during  each  spell  of 
illness. 


7 


For  beneficiaries  voluntarily  enrolling  the  Part  B  program,  the 
current  SNF  coinsurance  requirements  would  be  modified.  These 
beneficiaries  would  be  required  to  pay  coinsurance  for  the  first  10 
days  of  covered  SNF  services,  not  to  exceed  10  days  in  a  year.  The 
coinsurance  amount  for  each  day  would  be  equal  to  15  percent  of 
the  national  average  per  diem  reasonable  cost  recognized  under 
Medicare  for  extended  care  services.  The  Secretary  would  be  re- 
quired in  September  of  each  year  (beginning  with  1987)  to  promul- 
gate the  coinsurance  amount  that  shall  apply  to  SNF  services  in 
the  following  year.  This  is  estimated  to  be  $18  in  1988. 

Effective  date. — Applies  to  items  and  services  furnished  after  De- 
cember 31,  1987,  with  the  following  exceptions.  Beneficiaries  whose 
spell  of  illness  begins  before  January  1,  1988  and  whose  period  of 
hospitalization  included  in  that  spell  of  illness  begins  on  or  after 
January  1,  1988  and  before  February  1,  1988  would  not  have  an  in- 
patient hospital  deductible  imposed  for  that  period  of  hospitaliza- 
tion. Further,  in  the  case  of  beneficiaries  receiving  SNF  services  on 
December  31,  1987,  the  changes  would  not  apply  until  the  individ- 
ual's spell  of  illness  had  ended. 

Section  4.  Limitation  on  Cost-Sharing 

Current  law. — Under  current  law,  beneficiaries  are  liable  for  spe- 
cific deductible  and  coinsurance  charges  in  connection  with  their 
use  of  inpatient  hospital,  skilled  nursing  facility,  and  hospice  serv- 
ices and  blood  under  Part  A. 

Beneficiaries  voluntarily  enrolling  in  Part  B  are  required  to  pay 
a  monthly  premium.  The  Part  B  program  generally  pays  80  per- 
cent of  the  reasonable  charge  for  physicians  and  other  medical 
services  (including  immunosuppressive  drugs  furnished  within  one 
year  of  an  organ  transplant)  after  the  beneficiary  has  met  a  $75 
deductible.  The  beneficiary  is  liable  for  the  remaining  20  percent 
known  as  coinsurance.  In  addition,  where  a  physician  does  not 
accept  assignment  (i.e.,  does  not  agree  to  accept  Medicare's  deter- 
mination of  reasonable  charge  as  payment  in  full  for  covered  serv- 
ices), the  beneficiary  is  liable  for  the  difference  between  Medicare's 
reasonable  charge  amount  and  the  physician's  actual  charge.  This 
is  sometimes  referred  to  as  the  "balance  billed"  amount.  A  benefi- 
ciary is  also  required  to  pay  a  separate  Part  B  blood  deductible 
equal  to  the  first  three  pints  of  whole  blood  received  in  connection 
with  Part  B  services  during  a  calendar  year.  (This  is  in  addition  to 
any  blood  deductible  required  to  be  paid  under  Part  A  in  connec- 
tion with  inpatient  services.)  The  law  contains  no  upper  limit  on 
the  amount  of  cost-sharing  charges  beneficiaries  are  required  to 
pay  in  connection  with  covered  Medicare  services. 

Explanation  of  provision.— The  bill  would  establish  an  upper 
limit  on  beneficiary  cost-sharing  charges  in  connection  with  cov- 
ered Medicare  services.  Only  beneficiaries  enrolled  in  Part  B  would 
be  eligible  for  this  limit.  The  catastrophic  limit  would  be  set  at 
$1,700  in  1988.  For  succeeding  years,  the  limit  would  equal  the 
limit  for  the  preceding  year,  increased  by  the  cost-of-living  adjust- 
ment (COLA)  to  Social  Security  benefits.  The  Secretary  would  be 
required  to  promulgate  the  Medicare  catastrophic  limit  for  a  year 
by  November  15  of  the  preceding  year. 
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The  bill  would  specify  certain  beneficiary  expenses  which  would 
count  toward  the  catastrophic  limit.  These  are:  the  inpatient  hospi- 
tal deductible,  skilled  nursing  facility  coinsurance  charges,  hospice 
coinsurance  charges,  Parts  A  and  B  blood  deductibles,  and  the  Part 
B  deductible  and  coinsurance  amounts.  Additionally,  beneficiary 
expenses  for  immunosuppressive  drugs  furnished  after  the  first 
year  following  an  organ  transplant  would  count  toward  the  limit; 
countable  expenses  could  not  exceed  reasonable  charges.  Benefici- 
ary payments  for  balance  billed  amounts  would  not  count  toward 
the  catastrophic  limit. 

The  bill  would  also  count  toward  the  catastrophic  limit  certain 
expenses  made  by  beneficiaries  for  specified  routine  examinations 
though  these  services  are  not  covered  services  under  the  Medicare 
program.  Specifically  countable  toward  the  catastrophic  cap  would 
be  reasonable  charges  for:  a)  one  routine  mammography  examina- 
tion every  three  years  for  female  Medicare  beneficiaries  aged  55  or 
older;  and  b)  colorectal  examinations  each  year  for  Medicare  bene- 
ficiaries aged  65  or  older.  The  Committee  expects  that  the  colorec- 
tal examination  would  include: 

(1)  One  digital  rectal  examination  per  year  when  not  provid- 
ed as  part  of  a  routine  physical  examination,  i.e.,  when  provid- 
ed as  part  of  a  general  physical  exam  these  examinations 
should  not  be  billed  separately. 

(2)  One  office  guaiac  test  and  up  to  3  mail  guaiac  tests  per 
year. 

(3)  One  sigmoidoscopy  for  those  with  a  physical  indication  or 
a  family  or  individual  medical  history  of  colorectal  cancer. 

The  Committee  expects  the  Secretary  to  establish  and  apply  ap- 
propriate utilization  guidelines  for  each  of  these  tests.  The  Commit- 
tee notes  that  the  American  Cancer  Society  recommends  a  sigmoi- 
doscopy only  every  three  to  five  years  following  two  annual  exams 
with  negative  results. 

The  bill  would  provide  that  after  a  beneficiary  had  incurred  out- 
of-pocket  expenses  in  a  calendar  year  equal  to  the  catastrophic 
limit,  Medicare  would  pay  100%  of  the  requisite  cost-sharing 
amounts  for:  inpatient  hospital  services,  extended  care  services, 
hospice  services.  Parts  A  and  B  blood  supplies,  and  covered  Part  B 
services. 

The  bill  would  require  the  Secretary  to  provide  for  an  appropri- 
ate adjustment  in  Medicare  payment  amounts  to  prepaid  health 
care  organizations  paid  on  the  basis  of  reasonable  cost  and  to  renal 
dialysis  facilities.  The  adjustment  is  to  reflect  the  increase  in  pay- 
ments to  such  organization  as  if  payments  were  made  on  an  indi- 
vidual by  individual  basis.  Such  organizations  and  facilities  would 
be  required  to  assure  the  Secretary  that  they  would  not  charge  in- 
dividuals eligible  for  Medicare  catastrophic  coverage  for  covered 
services  after  the  individual  had  reached  the  catastrophic  limit. 
The  purpose  of  this  requirement  is  to  prevent  the  organization 
from  receiving  duplicate  payments.  The  organization  may  accom- 
plish this  in  an  actuarial  manner  rather  than  by  tracking  each  in- 
dividual's expenditures  and  adjusting  his  pajmients  to  the  organiza- 
tion after  he  has  reached  the  cap.  (See  section  10  for  provisions  re- 
lating to  risk-based  prepaid  health  care  organizations). 
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The  bill  would  specify  that  institutional  providers  with  agree- 
ments with  the  Medicare  program  would  be  prohibited  from  charg- 
ing Medicare  beneficiaries  for  services  for  which  catastrophic  bene- 
fit payments  are  made  to  the  provider.  No  comparable  limitation 
would  apply  with  respect  to  balance  billing  charges  by  physicians. 

Effective  date. — Applies  to  items  and  services  furnished  after  De- 
cember 31,  1987.  In  1988  only,  only  those  expenses  incurred  on  or 
after  July  1,  1988  could  count  toward  the  catastrophic  limit. 

Section  5.  Increase  in  Part  B  Premium 

Current  law. — Under  current  law,  the  Secretary  is  required  to 
calculate  and  announce  each  September  the  amount  of  the  month- 
ly premium  that  will  be  charged  in  the  following  calendar  year  for 
Part  B  enrollees.  Premium  incomes  were  originally  intended  to  fi- 
nance half  the  costs  of  the  Part  B  program.  However  beginning  in 
1973,  the  annual  percentage  increase  could  not  exceed  the  annual 
cost-of-living  adjustment  (COLA)  in  social  security  cash  pajonents. 
As  a  result,  the  percentage  paid  through  beneficiary  premiums  de- 
clined to  less  than  25  percent  of  the  total.  The  remaining  portion  is 
paid  by  Federal  general  revenues. 

A  temporary  provision  of  law  requires  for  calendar  years  1984- 

1988  that  the  premium  amount  be  calculated  so  as  to  produce  pre- 
mium income  equal  to  25  percent  of  program  costs  for  the  aged.  If 
the  premium  increase  is  greater  than  the  social  security  COLA,  the 
premium  increase  is  to  be  reduced  so  as  to  avoid  a  reduction  in  the 
individual's  social  security  check.  Beginning  January  1,  1989,  the 
premium  calculation  reverts  to  the  method  under  which  the 
annual  increase  may  not  exceed  the  COLA. 

Explanation  of  provision. — The  bill  would  provide  for  the  financ- 
ing of  catastrophic  benefits  through  a  combination  of  an  increase 
in  the  Part  B  premium  and  an  income-related  supplemental  premi- 
um. The  increase  in  the  Part  B  premium  would  be  paid  by  all  bene- 
ficiaries enrolled  in  the  Part  B  program. 

The  bill  would  provide  for  the  calculation  of  a  catastrophic  cover- 
age premium  amount  which  would  be  added  to  the  basic  Part  B 
premium  amount.  The  catastrophic  coverage  premium  amount 
would  be  $4  in  1988.  The  monthly  catastrophic  coverage  premium 
amount  for  succeeding  calendar  years  would  be  the  amount  for  the 
preceding  year  increased  (or  decreased)  by  the  percentage  increase 
(or  decrease)  in  the  per  capita  actuarial  costs  of  catastrophic  bene- 
fits (and  associated  administrative  costs).  The  indexing  rate  for 

1989  and  1990  would  be  increased  slightly  both  to  account  for  the 
timing  difference  between  implementation  of  the  indexed  premium 
and  the  actual  collection  of  the  premium  and  to  insure  the  actuar- 
ial soundness  of  the  premium.  The  Committee  bill  would  provide 
that  the  catastrophic  coverage  premium  amount  would  be  appro- 
priately reduced  for  persons  covered  under  Part  B  but  not  Part  A. 

The  catastrophic  coverage  premium  amount  would  be  added  to 
the  basic  Part  B  premium  amount.  Current  law  requirements  relat- 
ing to  the  calculation  of  the  basic  Part  B  premium  amounts  would 
remain  unchanged.  Thus,  beginning  in  1989,  the  annual  percentage 
increase  in  the  basic  premium  amount  could  not  exceed  the  social 
security  COLA.  The  bill  would  provide  that  beginning  January  1, 
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1989,  if  the  catastrophic  premium  increase  for  an  individual  is 
greater  than  the  dollar  amount  of  the  social  security  increase  for 
that  individual,  the  premium  increase  would  be  reduced  so  as  to 
avoid  a  reduction  in  social  security  benefits. 

The  bill  would  also  provide  for  periodic  transfers  from  the  Sup- 
plementary Medical  Insurance  Trust  Fund  to  the  Federal  Hospital 
Insurance  Trust  Fund  to  account  for  expansions  in  Part  A  benefits 
for  Part  B  enrollees. 

Effective  date. — Applies  to  premiums  for  months  beginning  after 
December  31,  1987. 

Section  6.  Supplemental  Premium  for  Catastrophic  Illness 

Coverage 

Current  /au;.— Under  current  law,  all  individuals  who  are  age  65 
or  older  may  elect  to  enroll  in  the  Medicare  supplemental  medical 
insurance  program  (Part  B)  by  paying  the  monthly  premium.  Indi- 
viduals who  have  not  attained  age  65  but  who  are  eligible  for  the 
Medicare  hospital  insurance  program  (Part  A)  by  virtue  of  disabil- 
ity or  end-stage  renal  disease  may  also  elect  to  enroll  in  Part  B  by 
paying  the  monthly  premium.  The  monthly  premium  in  1987  is 
$17.90. 

Explanation  of  Provisions 

In  general— In  general,  under  the  bill,  an  individual  who  re- 
ceives Medicare  Part  B  coverage  for  any  portion  of  a  taxable  year 
and  who  has  Federal  income  tax  liability  greater  than  or  equal  to 
$150  for  such  year,  is  required  to  pay  a  supplemental  premium 
based  on  the  individual's  Federal  income  tax  liability  for  that  year. 
For  purposes  of  the  Internal  Revenue  Code,  this  premium  generally 
is  to  be  treated  in  the  same  manner  as  an  addition  to  income  tax 
and  thus  is  to  be  paid  and  collected  in  the  same  manner  as  an 
income  tax.  However,  this  premium  is  treated  as  a  medical  expense 
for  purposes  of  section  213  of  the  Code  (which  allows  a  deduction 
for  medical  expenses  in  excess  of  7.5  percent  of  adjusted  gross 
income  (AGI))  in  the  taxable  year  following  the  taxable  year  to 
which  the  premium  relates. 

Amount  of  the  supplemental  premium. — Under  the  bill,  the 
amount  of  the  applicable  supplemental  premium  imposed  on  any 
individual  is  determined  as  follows.  The  applicable  supplemental 
premium  equals  the  monthly  supplemental  premium  multiplied  by 
the  number  of  months  in  a  taxable  year  in  which  the  individual 
received  Medicare  Part  B  coverage.  The  monthly  supplemental  pre- 
mium, in  turn,  equals  the  "premium  rate"  for  the  taxable  year 
multiplied  by  a  specified  amount  that  depends  on  the  individual's 
tax  liability. 

The  premium  rate  used  to  determine  the  monthly  supplemental 
premium  is  $1.02  for  any  taxable  year  beginning  before  1989.  The 
specified  amount  that  is  multiplied  by  the  premium  rate  to  deter- 
mine the  monthly  supplemental  premium  is  calculated  by  dividing 
the  individual's  Federal  income  tax  liability  for  the  taxable  year  by 
$150  and  then  rounding  the  result  to  the  next  lowest  number. 
Thus,  for  example,  if  an  individual  has  less  than  $150  of  Federal 
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income  tax  liability,  the  specified  amount  for  such  individual  is 
zero. 

For  purposes  of  this  determination,  the  term  ''Federal  income 
tax  liability"  means  the  tax  imposed  by  Chapter  1  of  the  Code 
(without  regard  to  this  provision)  reduced  by  the  amount  of  the 
earned  income  credit  and  the  amount  of  nonrefundable  credits  al- 
lowed under  Part  IV  of  Subchapter  A  of  Chapter  1. 

The  $1.02  premium  rate  is  to  be  adjusted  for  taxable  years  begin- 
ning after  1988  in  accordance  with  the  percentage  increase  or  de- 
crease in  the  per  enrollee  actuarial  comprehensive  catastrophic 
benefit  amount  (within  the  meaning  of  sec.  1839(g)(2)(C)(ii)  of  the 
Social  Security  Act  as  added  by  the  bill)  for  the  calendar  year  in 
which  the  taxable  year  begins  as  compared  to  the  preceding  calen- 
dar year.  An  appropriate  adjustment  applies  to  taxable  years  be- 
ginning in  1989.  In  addition,  the  Secretary  is  directed  to  adjust  the 
otherwise  applicable  premium  rate  for  any  taxable  year  beginning 
in  a  calendar  year  after  1992  to  prevent  inappropriate  increases  or 
decreases  in  the  applicable  supplemental  premium  attributable  to 
certain  changes  in  the  average  Federal  income  tax  liability  of  indi- 
viduals required  to  pay  the  supplemental  premium. 

For  years  beginning  after  1992,  the  Secretary  is  further  directed 
to  increase  the  premium  rate  and  the  monthly  catastrophic  cover- 
age premium  (in  proportional  amounts)  to  the  extent  necessary  so 
that  the  estimated  total  catastrophic  coverage  revenues  collectable 
for  liabilities  arising  in  such  year  equals  the  total  catastrophic  cov- 
erage benefits  (within  the  meaning  of  section  1839(g)(2)(C)(i))  and 
related  administrative  costs  incurred  in  such  year. 

The  applicable  supplemental  premium  for  any  individual  in  a 
taxable  year  is  subject  to  a  limit.  For  taxable  years  beginning  after 
1987  and  before  1993,  the  limit  is  the  amount  specified  below  multi- 
plied by  a  fraction  the  numerator  of  which  is  the  number  of 
months  in  the  taxable  year  in  which  the  individual  received  Part  B 
coverage,  and  the  denominator  of  which  is  12.  The  amount  to  be 
multiplied  by  this  fraction  is: 


If  the  taxable  year  begins  in:  The  amount  is: 

1988   $800 

1989   850 

1990   900 

1991   950 

1992   1,000 


In  the  case  of  a  taxable  year  beginning  after  1992,  the  limit  is  65 
percent  of,  in  effect,  the  excess  of  the  value  of  the  basic  Part  B  cov- 
erage and  the  catastrophic  coverage  over  the  premiums  charged  for 
such  coverage  (other  than  the  applicable  supplemental  premium). 
For  this  purpose,  the  premiums  are  to  be  determined  without 
regard  to  section  1839(f)(2)  or  1839(g)(3)  of  the  Social  Security  Act 
(prohibiting  an  increase  in  such  premiums  with  respect  to  an  indi- 
vidual to  the  extent  that  such  increase  would  reduce  the  net  social 
security  benefit  payable  to  such  individual). 

Treatment  of  joint  returns —In  general,  if  a  married  couple  files 
a  joint  return,  the  applicable  supplemental  premium  is  to  be  deter- 
mined as  if  the  husband  and  wife  were  one  individual.  Thus,  the 
joint  Federal  income  tax  liability  is  used  to  determine  the  monthly 
supplemental  premium  applicable  to  the  couple.  The  monthly  sup- 
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plemental  premium,  as  so  determined,  is  then  multiplied  by  the 
number  of  months  in  the  taxable  year  in  which  the  ''individual" 
received  Part  B  coverage.  For  this  purpose,  the  individual  is  the 
spouse  with  the  higher  number  of  months  (or  if  the  number  of 
months  is  the  same  for  both  spouses,  either  spouse). 

The  limitation  on  the  applicable  supplemental  premium  for  a 
married  couple  filing  a  joint  return  (if  both  spouses  received  Part  B 
coverage  during  the  year)  is  the  sum  of  the  limits  that  would  apply 
to  each  spouse  if  determined  separately  under  the  general  rule. 

Collection  of  the  supplemental  premium. — In  general,  for  pur- 
poses of  the  Code,  the  applicable  supplemental  premium  is  to  be 
treated  in  the  same  manner  as  an  addition  to  income  tax  and  thus 
is  to  be  paid  and  collected  in  the  same  manner  as  an  income  tax. 
However,  for  purposes  of  determining  (1)  the  amount  of  credits  al- 
lowable under  Chapter  1  of  the  Code,  and  (2)  the  amount  of  the 
minimum  tax  imposed  by  section  55  of  the  Code,  the  applicable 
supplemental  premium  is  not  to  be  considered  an  addition  to 
income  tax. 

Notwithstanding  the  general  treatment  of  the  applicable  supple- 
mental premium  as  an  addition  to  income  tax,  it  is  treated  as  a 
medical  expense  for  purposes  of  section  213  (which  allows  a  deduc- 
tion for  medical  expenses  in  excess  of  7.5  percent  of  AGI)  in  the 
taxable  year  following  the  taxable  year  to  which  the  premium  re- 
lates. 

Transfers  to  the  Part  B  Trust  Fund. — The  Secretary  of  the  Treas- 
ury shall,  from  time  to  time,  transfer  from  the  general  fund  of  the 
Treasury  to  the  Federal  Supplementary  Medical  Insurance  Trust 
Fund  amounts  equal  to  the  aggregate  applicable  supplemental  pre- 
miums paid  plus  the  net  savings  to  the  Federal  Government  under 
the  Medicaid  program  attributable  to  this  bill.  This  transfer  is  to 
be  appropriately  adjusted  to  the  extent  that  prior  transfers  were  in 
excess  of  or  less  than  the  correct  amount. 

Information  reporting. — The  bill  requires  that  the  Secretary  of 
Health  and  Human  Services  make  an  information  return  stating 
(1)  the  name  and  address  of  each  individual  covered  by  Medicare 
Part  B  at  any  time  during  the  calendar  year,  and  (2)  the  number  of 
months  such  individual  is  so  covered. 

Effective  date. — The  applicable  supplemental  premium  provision 
of  the  bill  is  effective  for  taxable  years  ending  after  December  31, 
1987. 

Section  7.  Medicare  Coverage  of  Home  Health  Services  on  a  Daily 

Basis 

Current  law. — Under  current  law  home  health  services  are  cov- 
ered under  Medicare  if  the  services  are  required  because  the  indi- 
vidual is  homebound  and  requires  skilled  nursing  care  on  an  inter- 
mittent basis  or  physical  or  speech  therapy.  Current  program 
guidelines  specify  that  to  meet  the  requirement  for  intermittent 
skilled  nursing  care,  an  individual  must  have  medically  predictable 
recurring  need  for  skilled  nursing  services.  The  guidelines  define 
"intermittent"  as  permitting  daily  skilled  nursing  visits  for  up  to 
eight  hours  a  day  for  up  to  two  or  three  weeks  if  medically  reason- 
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able  and  necessary.  Daily  is  defined  as  five,  six,  or  seven  days  per 
week. 

Explanation  of  provision.— The  bill  would  clarify  that  daily  is  de- 
fined as  seven  days  a  week  with  one  or  more  visits  per  day.  Such 
care  may  be  provided  for  a  period  of  up  to  21  days  with  a  physi- 
cian's certification  of  the  need  for  such  care  and  services  on  a  daily 
basis. 

The  bill  would  extend  the  number  of  days  for  which  beneficiaries 
enrolled  in  Part  B  could  receive  daily  home  health  benefits.  For 
these  beneficiaries,  45  days  of  daily  care  would  be  allowed  if  the 
beneficiary  were  discharged  from  either  a  hospital  or  skilled  nurs- 
ing facility  within  30  days  prior  to  beginning  home  health  care. 

Effective  date. — Applies  to  services  furnished  after  December  31, 
1987. 

Section  8.  Clarification  of  Requirement  That  Individual  Be 
Confined  to  Home  To  Be  Eligible  for  Home  Health  Services 

Current  law. — Under  current  law,  an  individual  must  be  confined 
to  his  or  her  home  in  order  to  receive  home  health  services.  This  is 
known  as  the  homebound  requirement. 

Explanation  of  provision. — The  bill  would  clarify  the  definition  of 
homebound.  It  would  specify  that  an  individual  shall  be  considered 
to  be  confined  to  his  home  if:  (a)  the  individual  has  a  condition,  due 
to  an  illness  or  injury,  that  restricts  the  ability  of  the  individual  to 
leave  his  or  her  home  except  with  the  aid  of  a  supporting  device 
(such  as  crutches,  a  cane,  a  wheelchair,  or  a  walker);  or  (b)  the  indi- 
vidual has  a  condition  such  that  leaving  his  or  her  home  is  medi- 
cally contraindicated.  The  bill  would  provide  that  an  individual 
does  not  actually  have  to  be  bedridden  to  be  considered  home- 
bound.  However,  the  individual's  condition  should  be  such  that 
there  exists  a  normal  inability  to  leave  home,  that  leaving  home 
would  require  a  considerable  and  taxing  effort,  and  that  absences 
from  the  home  are  infrequent  or  of  relatively  short  duration. 

Effective  date. — Applies  to  services  furnished  after  December  31, 
1987. 

Section  9.  Annual  Notice  to  Medicare  Beneficiaries 

Current  law. — Under  existing  law,  there  is  no  requirement  for  an 
annual  notice  to  Medicare  beneficiaries  about  the  scope  of  benefits 
available  to  them  under  the  Medicare  program.  Information  on 
Medicare  coverage  is  generally  available  through  Social  Security 
Administration  district  offices. 

Explanation  of  provision. — The  bill  would  require  the  Secretary 
to  notify  annually  each  Medicare  beneficiary  of  the  benefits  avail- 
able and  categories  of  health  care  not  covered  under  Medicare, 
Medicare  payment  limitations  (including  deductibles  and  coinsur- 
ance), and  the  way  payment  limitations  for  beneficiaries  covered  by 
Part  B  differ  from  those  for  beneficiaries  not  covered  by  Part  B. 
The  bill  requires  that  such  notice  also  be  provided  when  an  individ- 
ual applies  for  benefits  under  Part  A  or  enrolls  in  Part  B,  and  an- 
nually thereafter.  It  requires  that  the  notice  be  prepared  in  consul- 
tation with  groups  representing  the  elderly  and  with  health  insur- 
ers. 
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Effective  date. — The  requirement  to  provide  notices  to  new  bene- 
ficiaries is  effective  January  1,  1988.  The  notice  to  all  beneficiaries 
applies  to  annual  notices  beginning  for  1988. 

Section  10.  Adjustment  of  AAPCC's  and  Contracts  for  Risk-Based 

Organizations 

Current  law. — Section  1876  of  the  Social  Security  Act,  as  amend- 
ed by  the  Tax  Ekjuity  and  Fiscal  Responsibility  Act  of  1982,  pro- 
vides for  Medicare  pajmaents  to  Health  Maintenance  Organizations 
(HMOs)  and  Competitive  Medical  Plans  (CMPs)  on  either  a  risk  or 
a  cost  contracting  basis.  In  general,  risk  contracting  plans  are  fi- 
nancially responsible  for  the  cost  of  all  benefits  their  enrollees 
would  otherwise  be  eligible  for  under  Medicare.  Reimbursement  of 
HMOs  and  CMPs  is  determined  based  on  estimates  of  the  average 
adjusted  per  capita  cost  (AAPCC)  and  the  adjusted  community  rate 
(ACR). 

Explanation  of  provision. — The  bill  requires  the  Secretary  to 
modify  for  eligible  risk-based  organizations  (under  Section  1876  of 
the  Social  Security  Act)  the  adjusted  average  per  capita  cost 
(AAPCC)  to  reflect  the  catastrophic  coverage  provided  in  this  bill. 
It  requires  the  Secretary  to  modify  each  contract  for  portions  of 
contract  years  occurring  after  December  31,  1987  to  reflect  the 
changes  made  in  the  AAPCC.  In  addition,  each  risk-based  organiza- 
tion is  required  to  make  appropriate  adjustments  in  terms  of  its 
agreements  with  Medicare  beneficiaries  to  take  into  account  the 
catastrophic  coverage  provided  under  the  bill. 

Effective  date. — Enactment. 

Section  11.  Study  of  Treatment  of  Prescription  Drugs 

Current  law. — Under  current  law.  Medicare  generally  pays  for 
prescription  drugs  only  when  they  cannot  be  self-administered,  are 
furnished  as  an  incident  to  a  physician's  service,  and  are  included 
in  the  physician's  bill.  Drugs  furnished  as  part  of  inpatient  services 
are  included  within  the  payment  to  the  provider.  Immunosuppres- 
sive drugs  furnished  to  a  beneficiary  who  receives  an  organ  trans- 
plant are  covered  for  one  year  after  the  date  of  the  transplant  as  a 
Part  B  service,  subject  to  the  Part  B  deductible  and  coinsurance  re- 
quirements. Limited  drug  payments  are  also  included  as  part  of  the 
hospice  benefit. 

Explanation  of  provision. — The  bill  requires  the  Secretary  to  re- 
quest the  National  Academy  of  Sciences,  acting  through  the  Insti- 
tute of  Medicine,  to  study  and  report  on  additional  drugs,  available 
by  prescription  only,  that  might  be  covered  under  Medicare,  or 
counted  toward  the  catastrophic  limit.  The  study  is  to  include  anal- 
yses and  recommendations  with  respect  to  appropriate  payment 
limits.  The  Institute  of  Medicine  is  required  to  provide  an  interim 
report  on  the  study  to  Congress  within  6  months  of  the  bill's  enact- 
ment and  a  final  report,  including  specific  findings  and  recommen- 
dations, within  12  months  of  enactment. 

Effective  date. — Enactment. 
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Section  12.  Hospice  Care 

Current  law. — Under  current  law,  a  beneficiary  who  is  terminal- 
ly ill  may  elect  to  receive  hospice  services  for  two  90  day  periods 
and  one  subsequent  30  day  period  for  a  total  of  210  days  during  his 
lifetime.  Beneficiaries  making  this  election  must  choose  to  receive 
services  through  a  hospice  and  give  up  most  other  Medicare  bene- 
fits. At  the  expiration  of  210  days  of  covered  hospice  care,  the  pa- 
tient's revocation  of  other  Medicare  benefits  ends.  A  patient  may 
continue  to  use  hospice  services.  In  this  case  the  patient  will  be 
charged,  to  the  extent  he  or  she  can  afford  to  pay,  for  hospice  serv- 
ices not  otherwise  covered  by  Medicare. 

Explanation  of  provision. — The  bill  would  eliminate  the  maxi- 
mum 210  day  limit  on  hospice  coverage  for  all  Medicare  benefici- 
aries. A  Medicare  beneficiary  would  be  entitled  to  an  indefinite 
subsequent  extension  period  if  the  medical  director  or  attending 
physician  recertifies  at  the  beginning  of  such  period  that  the  indi- 
vidual is  terminally  ill. 

Effective  date. — Enactment. 

Section  13.  Voluntary  Certincation  of  Medicare  Supplemental 
Health  Insurance  Policies 

(a)  Establishment  of  new  model  standards 

Current  law. — Under  section  1882  of  the  Social  Security  Act 
(commonly  referred  to  as  the  Baucus  amendment),  insurers  who 
market  private  insurance  policies  to  fill  the  gaps  in  Medicare  may 
have  the  policies  certified  by  the  Secretary  of  Health  and  Human 
Services  if  the  policies  meet  minimum  standards.  These  standards 
are  contained  in  a  model  state  program  approved  by  the  National 
Association  of  Insurance  Commissioners  (NAIC)  on  June  1,  1979, 
and  are  incorporated  by  reference  in  section  1882  of  the  Social  Se- 
curity Act.  Policies  that  are  certified  by  the  Secretary  may  be  mar- 
keted as  Medigap  policies.  However,  if  a  State  has  adopted  laws 
and/or  regulations  at  least  as  stringent  as  those  of  the  NAIC,  poli- 
cies regulated  by  the  State  are  deemed  to  meet  Federal  require- 
ments. Currently  46  States,  the  District  of  Columbia,  and  Puerto 
Rico  meet  these  requirements. 

The  model  standards  require  Medigap  policies  to:  (1)  cover  all  of 
the  Medicare  Part  A  inpatient  coinsurance  for  the  61st  through 
90th  day  in  the  hospital,  and  the  60  lifetime  reserve  days,  plus  90 
percent  of  covered  hospital  inpatient  expenses  for  a  lifetime  maxi- 
mum of  up  to  365  days  after  the  insured  has  exhausted  Medicare 
benefits;  (2)  cover  20  percent  of  the  amount  of  Medicare  eligible  ex- 
penses under  Part  B,  subject  to  a  calendar  maximum  out-of-pocket 
deductible  of  $200  and  a  maximum  benefit  of  at  least  $5000  in  a 
given  calendar  year;  (3)  not  contain  waivers  to  exclude,  limit  or 
reduce  coverage  or  benefits  for  more  than  6  months  for  pre-existing 
diseases  or  physical  conditions  that  were  diagnosed  or  treated 
within  6  months  before  the  effective  date  of  the  coverage;  (4)  auto- 
matically change  as  Medicare's  deductibles  and  coinsurance  re- 
quirements are  changed;  (5)  have  a  "free  look"  period,  during 
which  an  individual  may  return  an  unwanted  policy  for  cancella- 
tion and  receive  a  full  refund  on  any  premium  paid;  (6)  provide 
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cancellation  and  termination  clauses  to  be  prominently  displayed; 
and  (7)  at  the  time  of  sale,  provide  an  outline  of  coverage  for  a 
Medicare  supplement  policy. 

The  Baucus  amendment  also  provides  for  loss  ratio  targets  for 
Medigap  policies  that  set  a  goal  for  the  percentage  of  insurance 
premiums  to  be  returned  to  policyholders  in  the  form  of  benefits. 
Medigap  policies  must  be  expected  to  pay  benefits  at  legist  equal  to 
60  percent  of  the  earned  premiums  for  individual  policies  and  75 
percent  for  group  policies. 

Under  the  Baucus  amendment,  there  are  federal  sanctions,  con- 
sisting of  fines  and/or  imprisonment,  for:  (1)  furnishing  false  infor- 
mation to  obtain  the  Secretary's  certification,  (2)  posing  as  a  feder- 
al agent  to  sell  Medigap  policies,  (3)  knowingly  selling  policies  that 
duplicate  coverage  the  individual  already  has,  and  (4)  selling  sup- 
plemental policies  by  mail  in  states  that  have  not  approved,  or  are 
deemed  not  to  have  approved,  their  sale. 

It  has  been  argued  that  Medigap  or  private  supplemental  insur- 
ance policies  are  already  meeting  the  catastrophic  medical  needs  of 
the  elderly.  About  seventy  percent  of  the  elderly  buy  Medigap  in- 
surance. However,  according  to  a  recent  study  by  the  General  Ac- 
counting Office  (GAO/HRD-87-8),  many  of  these  policies  are  ineffi- 
cient Medicare  supplements.  On  average,  commercial  policies 
return  only  60  cents  on  the  dollar  in  benefits.  The  remaining  40 
cents  represents  administrative  and  marketing  costs  and  profits. 
GAO  computed  that  a  majority  of  the  commercial  Medigap  policies 
(64  percent)  fell  below  the  loss  ratio  targets  established  under  the 
Baucus  amendment.  However,  the  34  percent  of  policies  that  were 
above  the  targets  were  for  those  policies  most  frequently  pur- 
chased. For  individual  commercial  policies,  GAO  found  that  Medi- 
care beneficiaries  were  receiving  60  cents  in  benefits  for  every  $1 
in  premiums.  For  the  Blue  Cross/Blue  Shield  individual  policies, 
the  return  was  81  cents  in  benefits  for  every  $1  in  premiums.  Some 
policies  had  low  loss  ratios  because  of  waiting  periods  for  certain 
conditions  when  the  policy  would  not  cover  services. 

Approximately  2  percent  of  Medicare  spending  is  for  administra- 
tive costs,  which  means  that  the  remaining  98  percent  is  spent  for 
benefits.  The  Medicare  program  also  does  not  deny  benefits  for  pre- 
existing conditions. 

The  likelihood  of  a  Medicare  beneficiary  having, a  Medigap  policy 
increases  with  family  income.  In  1984,  44  percent  of  those  with  in- 
comes under  $5,000  were  covered,  compared  with  87  percent  of 
those  with  incomes  of  $25,000  or  more.  Low-income  elderly,  there- 
fore, are  often  without  the  supplemental  policies  that  could  help 
them  to  meet  the  costs  of  catastrophic  illnesses. 

Explanation  of  provision. — The  bill  provides  that  if  the  National 
Association  of  Insurance  Commissioners  revises  the  existing  stand- 
ards for  Medigap  policies  within  90  days  after  enactment,  then 
those  standards  will  apply  as  the  standard  for  certification,  begin- 
ning one  year  later.  If  the  National  Association  of  Insurance  Com- 
missioners does  not  revise  the  standards  within  90  days,  the  bill  re- 
quires the  Secretary  to  issue  Federal  model  standards  within  90 
days,  to  become  effective  one  year  later. 

Effective  date. — Enactment. 
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(b)  Free  look  period 

Current  law. — Under  the  existing  NAIC  standards,  Medigap  poli- 
cies are  required  to  provide  a  "free  look"  period  of  10  days  for  poli- 
cies sold  by  agents  and  30  days  for  policies  sold  by  mail,  during 
which  a  policyholder  may  return  the  policy  and  get  a  full  refund  of 
any  premium  paid. 

Explanation  of  provision. — Section  1882  is  amended  to  require  a 
uniform  30-day  free  look  period  for  all  Medigap  policies,  whether 
sold  by  agents  or  by  mail. 

Effective  date. — Applies  to  policies  sold  once  the  new  model 
standards  are  implemented. 

(c)  Loss  ratios 

Current  law. — Section  1882  requires  that  Medigap  policies  must 
be  expected  to  pay  benefits  at  least  equal  to  60  percent  of  the 
earned  premiums  for  individual  policies  and  75  percent  for  group 
policies.  Policies  issued  as  a  result  of  solicitations  through  the 
mails  or  by  mass  media  advertising  are  considered  individual  poli- 
cies. 

HHS  has  interpreted  the  requirement  for  expected  loss  ratios  as 
not  requiring  state  regulators  to  monitor  the  actual  loss  ratios  of 
Medigap  policies. 

Explanation  of  provision. — The  law  would  be  amended  to  require 
states  which  have  approved  certification  programs  to  adopt  report- 
ing forms  developed  by  the  National  Association  of  Insurance  Com- 
missioners in  order  to  collect  information  on  actual  loss  ratios. 

The  Committee  intends  that,  under  this  new  requirement,  the 
NAIC  would  review  the  feasibility  and  appropriateness  of  alterna- 
tives for  informing  consumers  about  Medigap  standards  including 
adding  to  the  model  standards  an  additional  requirement  that  each 
Medigap  policy  have  printed  on  it  the  loss  ratio  for  that  policy. 

Effective  date. — Applies  to  policies  sold  once  the  new  model 
standards  are  implemented. 

(d)  Consumer  information 

Current  law. — Section  1882  requires  that  the  Secretary  provide  to 
individual  Medicare  beneficiaries  information  that  will  permit 
them  to  assess  the  value  of  the  Medicare  supplement  policies  to 
them  and  the  relationship  of  any  such  policies  to  benefits  under 
the  Medicare  program. 

Explanation  of  provision. — The  bill  would  amend  Section  1882  to 
require  the  Secretary  of  Health  and  Human  Services  to  (i)  inform 
Medicare  beneficiaries  about  current  laws  that  prohibit  certain 
marketing  and  sales  abuses,  (ii)  establish  a  toll-free  number  for 
beneficiaries  to  report  prohibited  practices  to  the  Inspector  Gener- 
al, and  (iii)  inform  Medicare  beneficiaries  of  the  addresses  and  tele- 
phone numbers  of  appropriate  State  and  Federal  offices  where  in- 
formation and  assistance  relating  to  private  insurance  coverage 
and  Medicare  benefits  may  be  obtained. 

Effective  date. — Enactment. 
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Section  14.  Determination  of  Medicaid  Savings;  State  Plan 

Requirements 

Current  law. — An  estimated  2.4  million  aged  and  disabled  Medi- 
care enrollees  are  also  covered  by  State  Medicaid  programs.  All 
State  Medicaid  plans,  except  for  Wyoming,  pay  the  monthly  Part  B 
premium  for  dual  enrollees  under  a  "buy-in"  agreement.  While 
States  may  "buy-in"  to  Part  B  for  both  their  cash  and  noncash  as- 
sistance populations,  Federal  matching  for  premium  payments  is 
available  only  for  the  cash  assistance  group.  If  a  State  does  not 
buy-in  for  Part  B  coverage,  it  cannot  receive  Federal  matching  pay- 
ments for  medical  services  which  would  have  been  covered  under 
Medicare  if  there  were  such  an  arrangement.  Some  States  also  pay 
some  or  all  of  the  Medicare  coinsurance  and  deductible  amounts. 
Federal  matching  is  available  for  these  costs. 

P.L.  99-509  created  an  optional  categorically  needy  coverage 
group  under  Medicaid  composed  of  elderly  and  disabled  persons 
with  incomes  up  to  a  State-established  level  that  does  not  exceed 
100  percent  of  the  Federal  poverty  line.  A  State  choosing  this 
option  would  have  to  either  offer  the  benefit  package  available  to 
other  categorically  needy  beneficiaries  or  alternatively  cover  just 
the  Medicare  cost-sharing  charges.  A  State  electing  either  option 
would  also  be  required  to  cover  some  newly  eligible  pregnant 
women  and  children.  The  expanded  coverage  provision  is  effective 
July  1,  1987. 

Explanation  of  provision. — Under  the  catastrophic  coverage  pro- 
visions of  the  bill,  States  would  pay  a  reduced  amount  for  those  in- 
dividuals for  whom  they  currently  pay  the  Medicare  deductibles 
and  coinsurance.  The  bill  would  require  the  Secretary,  before  the 
beginning  of  each  fiscal  year,  to  estimate  the  amount  that  each 
State  Medicaid  program  would  have  spent  from  State  funds  under 
Medicaid  in  such  year  in  the  absence  of  the  catastrophic  coverage 
provisions.  The  Secretary  would  be  required  to  notify  States  of  this 
amount. 

The  bill  would  require  each  State  Medicaid  plan  as  a  condition  of 
approval,  to  spend  an  amount  equal  to  its  estimated  savings  on  one 
or  both  of  the  following:  (a)  providing  Medicaid  coverage  for  Medi- 
care-cost-sharing charges  on  behalf  of  newly  eligible  aged  and  dis- 
abled Medicare  beneficiaries,  pursuant  to  the  provisions  of  P.L.  99- 
509;  or  (b)  increasing  the  maintenance  needs  levels  applicable 
under  the  plan  for  the  community  spouses  of  institutionalized  indi- 
viduals. The  amounts  expended  under  this  requirement  would  have 
to  be  in  addition  to  any  amounts  which  would  have  been  expanded 
for  such  purposes  pursuant  to  the  provisions  of  the  State  plan  in 
effect  prior  to  enactment  of  this  Act.  States  electing,  under  this 
provision,  to  pay  Medicare  cost-sharing  charges  would  be  exempt 
from  the  OBRA  requirement  that  a  State  must  also  cover  newly  el- 
igible pregnant  women  and  children. 

Effective  date. — The  provision  would  be  effective  for  12  calendar 
quarters  beginning  January  1,  1988,  except  that  delay  would  be 
permitted  where  State  legislation  is  required.  If  the  beginning  date 
is  later  than  January  1,  1988,  the  12  calendar  quarters  begins  on 
that  later  date. 
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Section  15.  Studies  of  Long-Term  Care 

(a)  Institute  of  Medicine  study  of  long-term  care 

Current  law. — Under  current  law,  Medicare  does  not  cover  serv- 
ices required  for  individuals  whose  chronic  conditions  require  long- 
term  nursing  home  or  home  and  community-based  services. 

Explanation  of  provision. — The  bill  would  require  the  Secretary 
to  request  the  National  Academy  of  Sciences  through  The  Institute 
of  Medicine  to  study  options  for  the  private  funding  of  a  portion  of 
long-term  care,  including  Federal  incentives  to  facilitate  this  fund- 
ing, the  effect  of  private  funding  on  public  funding  of  such  care, 
options  for  public  sector  long-term  care  coverage,  the  effectiveness 
and  cost  of  community-based  long-term  care  services,  and  the 
sources  of  funding  from  individuals  for  each  long-term  care  option. 
The  bill  requires  the  Institute  of  Medicine  to  report  to  the  Secre- 
tary and  to  Congress  by  October  1,  1989  on  the  study,  data  ob- 
tained, and  administrative  action  and  changes  in  law  appropriate 
to  implement  the  study's  findings. 

Effective  date. — Enactment. 

(b)  Department  of  Treasury  study  of  tax  incentives  for  long-term  care 

Current  law. — There  is  no  current  requirement  that  the  Secre- 
tary of  Treasury  conduct  a  study  on  the  financing  of  long-term 
care.  The  President  has  asked  the  Department  of  Treasury  to 
review  tax  policy  as  it  affects  the  provision  of  catastrophic  and 
long-term  care  health  insurance. 

Explanation  of  provision. — The  bill  would  require  the  Secretary 
of  the  Treasury  to  conduct  a  study  and  make  recommendations 
prior  to  April  1,  1988  with  respect  to  tax  policies  to  encourage  the 
private  financing  of  long-term  care.  The  study  would  examine  long- 
term  care  provided  by  nursing  homes,  home  health  programs,  and 
other  service  delivery  mechanisms.  The  Secretary  would  be  re- 
quired to  seek  the  views  of  the  insurance  industry  and  of  providers 
of  long-term  care. 

Effective  date. — Enactment. 

Section  16.  Case  Management  Demonstration  Projects 

Current  law. — "Case  management"  is  a  system  under  which  a 
designated  person  or  organization  has  responsibility  for  overseeing 
health  care  services  for  individuals  assigned  to  the  person  or  orga- 
nization. Where  case  management  is  used,  an  insurer  usually  will 
not  pay  (or  will  pay  less)  for  those  services  that  are  provided  with- 
out permission  of  the  case  manager. 

Under  current  law,  there  are  no  requirements  for  Medicare  bene- 
ficiaries to  receive  case  management  services  and  case  manage- 
ment is  not  a  covered  service  under  the  Medicare  program.  Utiliza- 
tion and  quality  control  peer  review  organizations  (PROs)  are  re- 
sponsible for  reviewing  the  necessity  and  quality  of  services  for 
Medicare  beneficiaries. 

Explanation  of  provision.— The  bill  would  require  that  the  De- 
partment of  Health  and  Human  Services  establish  not  less  than  six 
projects  to  demonstrate  the  feasibility  of  applying  case  manage- 
ment to  Medicare  beneficiaries  with  catastrophic  illnesses.  The  sub- 
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stitution  of  lower-cost,  medically  appropriate  services  is  desirable. 
Complicated  long-stay  cases  should  benefit  from  rigorous  case  man- 
agement to  hold  down  costs.  Better  coordination  of  services  can  be 
a  substantial  benefit  to  ensure  that  the  most  appropriate  and  cost 
effective  services  are  identified  and  available  to  patients.  Such  co- 
ordination, in  the  form  of  case  management,  is  a  growing  practice 
in  the  private  sector  and  has  been  an  optional  service  under  the 
Medicaid  program  since  April  1986.  In  view  of  the  relative  accept- 
ance of  case  management  and  the  benefits  that  it  provides,  the 
Ck)mmittee  believes  that  it  would  be  useful  to  demonstrate  the  ef- 
fectiveness of  and  methodology  for  case  management  for  Medicare 
patients  with  selected  catastrophic  illnesses. 

Under  the  demonstration  project,  PROs,  using  existing  screening 
mechanisms,  would  identify  cases  that  are  at  risk  for  becoming 
high  cost  or  long  stay  and  which  might  benefit  from  coordination 
of  services,  discharge  follow-up  and  post-hospited  support  services. 
PROs  or  case  managers  under  contract  with  PROs  would  provide 
the  case  management  services.  Nurse  case  reviewers  would  work 
with  the  physician  and  other  providers  to  ensure  the  provision  of 
medically  necessary  services.  The  nurse  reviewer  could  disseminate 
information  to  patients  and  their  physicians  regarding  the  avadl- 
ability  of  various  treatment  alternatives  and  specialized  care  facili- 
ties. 

The  Committee  recognizes  that  under  current  Medicare  law 
beneficiaries  are  free  to  choose  their  own  physician,  hospital,  and 
other  providers.  The  Committee  does  not  intend  that  the  demon- 
strations will  alter  that  freedom-of-choice. 

The  demonstration  projects  once  established  would  provide  case 
management  services  for  one  year,  with  total  funding  limited  to  $2 
million,  to  be  transferred  directly  from  the  Medicare  Trust  Funds. 

At  the  end  of  the  first  six  full  months  of  experience,  the  demon- 
stration PROs  will  report  to  the  Secretary  on  the  results  of  these  1 
demonstrations.  The  Secretary  will  combine  the  results  of  these 
demonstrations  with  evaluations  of  other  case  management  re- 
search under  the  Medicare  program  to  report  to  the  Congress  on 
the  need  for  introduction  of  case  management  under  Medicare  and 
the  best  approach  to  take  in  designing  and  implementing  such  a 
program. 

Effective  date. — The  Secretary  is  required  to  have  the  demonstra- 
tions in  place  12  months  after  enactment.  The  interim  reports  are 
due  6  months  from  the  date  on  which  the  demonstrations  are  initi- 
ated. 

Section  17.  Repeal  of  Authority  To  Administer  Proficiency 
Examinations 

Current  Zoo;.— Section  1123  of  the  Social  Security  Act  allo^ys  the 
use  of  a  testing  program  to  determine  the  proficiency  of  individuals 
who  desire  to  become  skilled  medical  technicians.  In  the  conduct  of 
such  tests,  no  individual  who  otherwise  meets  the  proficiency  re- 
quirements for  the  health  care  specialty  can  be  denied  a  satisfac- 
tory proficiency  rating  solely  because  of  his  failure  to  meet  formal 
educational  or  professional  membership  requirements.  Currently, 
persons  who  are  judged  proficient  as  a  result  of  this  test  may  avoid 
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going  through  an  accredited  education  program  designed  to  train 
such  personnel. 

Explanation  of  provision —Section  1123  would  be  repealed.  The 
repeal  of  this  provision  would  not  effect  the  exam  scheduled  for 
August  1987,  nor  would  it  effect  the  status  of  individuals  who  were 
certified  by  reason  of  previously  administered  exams. 

Effective  date.— October  1,  1987. 

Section  18.  Trustee  Comments  on  Actuarial  Soundness  of  Basic 
and  Supplemental  Catastrophic  Benefit  Premiums 

Current  law. — Under  current  law,  the  Social  Security  Act  re- 
quires that  the  Trustees  of  the  Hospital  Insurance  and  Supplemen- 
tary Medical  Insurance  trust  funds  report  to  the  Congress  not  later 
than  April  1  of  each  year  on  the  operation  and  status  of  the  trust 
funds  during  the  preceding  fiscal  year  and  on  its  expected  oper- 
ation and  status  during  the  current  fiscal  year  and  the  next  two 
fiscal  years. 

Explanation  of  provision. — The  Committee's  bill  would  require 
that  the  Trustees  of  the  Medicare  trust  funds  comment  in  their 
annual  reports  with  respect  to  the  actuarial  soundness  of  the 
monthly  catastrophic  coverage  premium  and  the  supplemental  pre- 
mium to  cover  the  cost  of  catastrophic  benefits. 

Effective  date. — Effective  for  Trustees'  annual  reports  beginning 
with  those  issued  for  1988. 

Section  19.  Home  and  Community-Based  Waiver  Technical 

Change 

Current  law. — Under  current  law,  the  Secretary  of  HHS  is  au- 
thorized to  waive  certain  Medicaid  requirements  to  allow  States  to 
provide  a  broad  range  of  home  and  community-based  long-term 
care  services.  These  services  are  for  individuals  who  would  other- 
wise require,  and  have  paid  for  by  Medicaid,  the  level  of  care  pro- 
vided in  a  hospital,  skilled  nursing  facility,  or  intermediate  care  fa- 
cility. Waivers  to  provide  home  and  community-based  services  are 
frequently  referred  to  as  2176  waivers  after  the  section  in  the  Om- 
nibus Budget  Reconciliation  Act  of  1981  which  originally  author- 
ized them.  Under  the  2176  waiver  program,  the  Secretary  of  HHS 
is  allowed  to  waive  two  specific  Medicaid  requirements:  (1)  a  re- 
quirement that  Medicaid  services  be  available  throughout  a  State 
(known  as  statewideness)  and  (2)  a  requirement  that  covered  serv- 
ices be  equal  in  amount,  duration,  and  scope  for  various  groups  eli- 
gible for  Medicaid  benefits  in  a  State  (known  as  comparability).  By 
allowing  the  Secretary  to  waive  these  requirements,  the  enabling 
legislation  intended  to  provide  the  States  flexibility  to  offer  select- 
ed 2176  home  and  community-based  services  in  only  a  portion  of 
the  State,  rather  than  in  all  geographic  jurisdictions  as  would  be 
required  absent  the  waiver,  and  to  offer  selected  services  to  certain 
State-defined  individuals  eligible  for  Medicaid  assistance,  rather 
than  offering  such  services  to  all  persons  in  particular  groups.  In 
addition.  States  have  been  able  to  extend  to  waiver  participants  the 
more  liberal  Medicaid  income  eligibility  rules  that  may  be  applied 
to  persons  in  institutions. 
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An  amendment  enacted  in  the  Omnibus  Budget  Reconciliation 
Act  of  1986  (P.L.  99-509)  was  intended  to  clarify  the  Secretary's  au- 
thority to  waive  the  comparability  of  services  requirement  for  all 
recipients.  Instead  the  provision  deleted  the  ability  of  the  Secretary 
to  waive  the  income  eligibility  rules  for  medically  needy  recipients. 

Explanation  of  provision. — The  bill  would  restore  the  ability  of 
the  Secretary  to  extend  to  waiver  participants  the  income  eligibil- 
ity rules  that  apply  to  persons  in  institutions. 

Effective  date. — Enactment. 

Section  20.  Technical  Amendments  Relating  to  New  Jersey 
Respite  Care  Pilot  Project 

Current  law. — Medicaid  does  not  currently  cover  respite  care 
services  except  where  provided  under  a  home  and  community- 
based  services  waiver  approved  by  the  Secertary  under  section 
1915(c).  However,  section  9414  of  the  Omnibus  Budget  Reconcilia- 
tion Act  of  1986  (P.L.  99-509,  also  known  as  OBRA)  established  a 
respite  care  pilot  project  under  the  Medicaid  program  in  New 
Jersey. 

The  Health  Care  Financing  Administration  has  interpreted  sec- 
tion 9414  to  require  a  formal  waiver.  To  implement  the  pilot 
project,  the  Committee  believes  that  certain  technical  corrections 
to  OBRA  are  necessary. 

Explanation  of  provision. — Section  9414  of  OBRA  is  modified  to 
provide  that  (i)  a  description  of  the  project  is  required  rather  than 
a  formal  waiver  request;  (ii)  the  State  may  use  a  post-eligibility  cost 
sharing  formula,  based  on  available  income;  and  (iii)- eligible  par- 
ticipants will  be  defined. 

Effective  date. — Enactment 

III.  HEARINGS 

The  Committee  on  Finance  held  hearings  on  catastrophic  health 
insurance  proposals  on  January  28,  1987,  March  19,  1987,  and 
March  26,  1987. 

IV.  COMMITTEE  VOTE 

The  Committee  on  Finance  considered  S.  1127  on  May  28  and 
May  29,  1987.  On  May  29,  1987,  the  Committee  ordered  the  bill  re- 
ported with  an  amendment  by  a  rollcall  vote  of  20-0. 

V.  COSTS  OF  CARRYING  OUT  THE  BILL 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  July  2,  1987. 

Hon.  Lloyd  Bentsen, 
Chairman,  Committee  on  Finance, 
U.S.  Senate,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  S.  1127,  the  Medicare  Cata- 
strophic Loss  Prevention  Act  of  1987,  as  ordered  reported  on  May 
29,  1987,  by  the  Committee  on  Finance. 
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If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 
With  best  wishes, 
Sincerely, 

Robert  F.  Hale 
(For  Edward  M.  Gramlich,  Acting  Director). 

Congressional  Budget  Office  Cost  Estimate 

1.  Bill  number:  S.  1127. 

2.  Bill  title:  The  Medicare  Catastrophic  Loss  Prevention  Act  of 
1987. 

3.  Bill  status:  As  ordered  reported  by  the  Committee  on  Finance 
on  May  29,  1987. 

4.  Bill  purpose:  To  amend  title  XVIII  of  the  Social  Security  Act 
to  provide  protection  against  catastrophic  medical  expenses  under 
the  Medicare  program,  and  for  other  purposes. 

5.  Estimated  cost  to  the  Federal  Government: 


[By  fisul  years,  in  millions  of  dollars] 


1988  1989  1990  1991  1992 


DIRECT  SPENDING/OFFSEHING  RECEIPTS 
Hospital  Inpatient  Benefits: 

Eliminating  the  limit  on  covered  hospital  days: 

Budget  authority  

Outlays  

Eliminating  enrollees'  copayments  for  hospital  coinsurance 
and  reserve  days: 

Budget  authority  

Outlays  

Limiting  payment  of  the  hospital  deductible  to  the  first  stay 
each  year: 

Budget  authority  

Outlays  

Year  end  protection  on  deductible  payments: 

Budget  authority  

Outlays  

Changing  blood  deductible  requirements  from  3  per  spell  to  3 
a  year: 

Budget  authority  

Outlays  

Skilled  Nursing  Facility  Benefits: 

Changing  the  requirements  for  coinsurance  on  SNF  stays,  and 
covering  up  to  150  days  a  year: 

Budget  authority  

Outlays  

Eliminating  the  prior  hospitalization  requirement  for  coverage 
of  SNF  stays: 

Budget  authority  

Outlays  

Home  Health  Benefits: 

Extending  home  health  benefits  to  21  consecutive  days: 

Budget  authority  

Outlays  

Extending  home  health  benefits  to  45  consecutive  days  for 
enrollees  with  an  inpatient  or  SNF  discharge  in  the 
preceding  30  days: 

Budget  authority  

Outlays  


205 

315 

360 

395 

440 

180 

300 

345 

380 

420 

330 

510 

580 

640 

710 

295 

485 

560 

615 

680 

425 

545 

575 

620 

685 

395 

530 

550 

595 

655 

0 

9 

10 

11 

12 

0 

9 

10 

11 

12 

6 

8 

10 

10 

11 

5 

8 

10 

10 

11 

195 

300 

340 

375 

410 

175 

285 

325 

360 

395 

40 

50 

60 

70 

80 

35 

50 

55 

65 

75 

4 

5 

5 

5 

5 

4 

5 

5 

5 

5 

125 

185 

215 

245 

280 

115 

175 

205 

235 

270 
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[By  fisc3l  y63rs,  in  inillio 

ns  of  dollsrs] 

1988 

1989 

1990 

1QQ1 

1992 

Hospice  Denetits: 

Eliinindting  the  210  ddys  limit  on  hospice  benefits: 

Budget  authority  

(') 

1 

1 

1 

1 

r) 

1 

1 

1 

1 

Copayment  Cap: 

Capping  copayments  under  Parts  A  and  B  combined: 

Budget  authority  

Ann 
400 

1,805 

2,845 

3,525 

4,240 

Outlays  

176 

1,622 

2,704 

3.368 

4,056 

Counting  costs  of  immunosuppressive  drugs  toward  the  cap: 

Budget  authority  

5 

20 

25 

30 

45 

c 

^0 

25 

on 
30 

An 
40 

Counting  costs  of  certain  screening  exams  toward  the  cap: 

Budget  authority  

20 

30 

40 

45 

f\ii4l<iifp 

on 

on 
dO 

An 
40 

4d 

Part  B  Premiums: 

Increasing  flat  premium: 

Budget  authority  

— /oO 

1  coc 

—  1,d85 

1  niic 

—  1,945 

0  ooc 

—  Z,Z85 

0  ccc 

—  Z,d53 

Outlays  

—760 

—  1,685 

- 1,945 

—  2,285 

—  2,655 

Imposing  an  income-related  supplemental  premium:  ^ 

Budget  authority  

—660 

—  2,300 

—  2,660 

-3,135 

—3,620 

Outlays  

—  660 

-  2,300 

-2,660 

-3,135 

-3,620 

Medicaid  Savings: 

Effects  of  Medicare  provisions  on  federal  Medicaid  costs: 

Budget  authority  

—  75 

—  205 

—300 

—  360 

—420 

Outlays  

-75 

—  205 

-300 

-360 

—420 

Medicaid  Benefits: 

Requiring  state  Medicaid  programs  to  use  savings  to  expand 

benefits: 

1  n 
10 

145 

290 

one 

bb 

Outlays  

10 

145 

290 

295 

65 

loidi,  uiicci  opcnaing/uiTsening  ncCcipis. 

070 
—  III 

441 

482 

inn 

—  DoD 

9in 

9^n 

03 

nlTlvJUnio  oUDJlIiI  IU  Ar r nUrnlM  I  lUrlo 

Administrative  costs  to  implement  copayment  cap:  Outlays  

60 

20 

20 

20 

20 

Annual  notice  to  enrollees  of  benefits  under  Medicare:  Outlays  

4 

4 

A 

4 

A 

4 

Prescription  drug  study:  Outlays  

1 

0 

0 

0 

0 

Long-term  care  study:  Outlays  

2 

0 

0 

0 

0 

Case  management  demonstration:  Outlays  

2 

0 

0 

0 

0 

Total,  Amounts  Subject  to  Appropriations:  Outlays  

69 

24 

24 

24 

24 

Total: 

Budget  authority  

160 

-177 

441 

482 

334 

Outlays  

-31 

-511 

^  234 

254 

59 

'  Less  than  $0.5  million 

*  Estimates  are  from  the  Joint  Committee  on  Taxation. 
Note:  Components  may  not  sum  to  total  due  to  rounding. 

The  effects  of  this  bill  fall  within  function  570  and  function  550. 


BASIS  OF  ESTIMATE 

Under  current  law,  Part  A  of  Medicare  (Hospital  Insurance)  pays 
most  of  the  costs  for  Medicare-covered  services  provided  by  hospi- 
tals, skilled  nursing  facilities  (SNFs),  home  health  agencies,  and 
hospices.  Enrollees  share  the  costs  of  services  through  a  variety  of 
copayment  requirements,  most  of  which  are  related  to  the  first-day 
hospital  deductible  amount  (which  was  $520  in  1987).  Part  B  of 
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Medicare  (Supplementary  Medical  Insurance)  pays  for  services  pro- 
vided by  physicians,  independent  laboratories,  and  hospital  outpa- 
tient departments.  Under  current  law,  SMI  enroUees  are  responsi- 
ble for  the  first  $75  of  covered  medical  expenses,  plus  20  percent  of 
all  reasonable  charges  above  the  deductible  amount. 

The  bill  would  change  Medicare's  copayment  requirements  and 
provide  some  expansion  of  coverage  for  Part  B  enrollees  only,  with 
the  result  that  Medicare's  reimbursement  costs  would  increase. 
Over  the  five-year  projection  period,  the  additional  Medicare  bene- 
fits provided  under  this  bill  would  be  financed  by  increases  in  the 
SMI  premium  and  by  implementation  of  a  new  income-related  pre- 
mium collected  through  the  income  tax  system.  There  would  also 
be  some  expansion  of  benefits  under  Medicaid,  financed  by  the 
Medicaid  savings  that  the  new  Medicare  benefits  would  generate. 

Estimates  of  the  costs  to  Medicare  from  the  copayment  provi- 
sions of  this  bill  were  derived  by  simulating  the  effects  of  proposed 
changes  on  a  1  percent  random  sample  of  Medicare  enrollees 
(about  300,000  enrollee  records).  Medicare  reimbursement  and  co- 
payment  costs  for  these  enrollees  in  1985  under  current  law  were 
aged  to  1988  through  1992,  using  CBO's  baseline  projections  for  en- 
rollment and  reimbursements,  separately  for  each  major  service 
category.  Total  Medicare  reimbursements  under  current  law  were 
compared  to  what  reimbursements  would  be  after  implementation 
of  the  proposed  provisions  to  obtain  the  estimated  costs  of  the  bene- 
fit expansion. 

Under  current  law,  Medicare  reimbursements  per  enrollee  are 
projected  to  increase  by  about  9.6  percent  annually  between  1987 
and  1992.  Under  this  bill,  reimbursements  per  enrollee  would  in- 
crease by  an  estimated  10.6  percent  annually  over  the  same  period. 
About  90  percent  of  the  additional  benefit  costs  would  be  due  to  the 
assumption  by  Medicare  of  some  enrollees'  copayment  liabilities  for 
current  services.  The  remaining  10  percent  of  estimated  costs 
would  be  due  to  increased  use  of  Medicare-covered  services  by  en- 
rollees. The  utilization  responses  assumed  in  the  estimate  were 
based  on  regression  analyses  of  health  care  use  by  Medicare  enroll- 
ees with  and  without  supplementary  insurance  coverage  for  their 
Medicare  copayment  costs,  using  1984  Health  Insurance  Survey 
data. 

The  revenue  estimates  for  the  income-related  premiums  were  ob- 
tained from  the  Joint  Committee  on  Taxation,  and  were  based  on 
simulations  on  a  stratified  random  sample  of  current  income  tax 
returns,  projected  through  1992. 

The  specific  provisions  of  the  bill  are  explained  in  detail  below. 
Unless  otherwise  indicated,  the  provisions  would  take  effect  on 
January  1,  1988. 

DIRECT  spending/offsetting  RECEIPTS 

Hospital  Inpatient  Benefits 

The  estimates  in  this  section  take  account  of  Medicare's  addition- 
al reimbursements  to  hospitals  to  compensate  for  Medicare  enroll- 
ees' bad  debt— that  is,  the  failure  by  some  enrollees  to  pay  the  de- 
ductible and  coinsurance  amounts  for  which  they  are  liable.  Esti- 
mates by  the  Inspector  General  of  the  Department  of  Health  and 
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Human  Services  indicate  that  about  4  percent  of  enrollees'  copay- 
ment  liabilities  for  hospital  stays  are  bad  debt,  which  is  eventually 
paid  by  Medicare. 

Eliminating  the  limit  on  covered  hospital  days. — Under  current 
law,  Medicare  will  cover  up  to  90  days  during  each  spell  of  illness, 
plus  an  additional  lifetime  reserve  of  up  to  60  days.  In  addition, 
there  is  a  lifetime  reserve  of  190  days  for  inpatient  psychiatric 
care.  This  bill  would  eliminate  the  limit  on  covered  hospital  days 
for  general  care,  but  would  retain  the  lifetime  limit  for  inpatient 
psychiatric  care. 

Only  a  fraction  of  a  percent  of  enrollees  (fewer  than  0.1  percent) 
exhaust  their  hospital  benefits  for  general  inpatient  care  each 
year,  but  the  costs  such  patients  incur  are  substantial.  Covering 
these  days  would  cost  Medicare  $180  million  in  fiscal  year  1988. 
This  estimate  is  based  on  information  provided  by  the  Health  Care 
Financing  Administration,  indicating  that  this  provision  would  add 
about  0.5  percent  to  total  inpatient  costs  for  Medicare-covered  inpa- 
tient stays. 

Eliminating  enrollees'  copayments  for  hospital  coinsurance  and 
reserve  days. — Under  current  law,  enrollees  pay  one-forth  of  the 
first-day  hospital  deductible  amount  for  days  61-90  in  a  given  spell 
of  illness  (coinsurance  days),  and  one-half  of  the  deductible  amount 
for  any  lifetime  reserve  days  used.  This  bill  would  eliminate  enroll- 
ees' liability  for  coinsurance  and  reserve  days.  About  0.5  percent  of 
HI  enrollees  use  coinsurance  or  reserve  days  each  year,  accounting 
for  an  estimated  2.3  million  coinsurance  days  and  0.7  million  re- 
serve days  in  1988.  Eliminating  these  inpatient  coinsurance  costs 
would  cost  Medicare  $295  million  in  fiscal  year  1988. 

Limiting  payment  of  the  hospital  deductible  to  the  first  stay  each 
calendar  year. — Under  current  law,  enrollees  are  liable  for  a  hospital 
deductible  each  time  they  are  admitted  to  the  hospital  for  a  new 
spell  of  illness  (which  begins  on  the  61st  day  following  discharge 
from  a  previous  inpatient  episode).  In  1988,  about  800,000  enrollees 
will  pay  more  than  one  first-day  deductible  under  current  law, 
while  no  one  would  be  liable  for  more  than  one  deductible  each 
year  under  this  bill.  In  addition,  the  bill  contains  a  hold-harmless 
provision  that  would  protect  enrollees  who  were  readmitted  after 
January  1,  1988,  within  a  spell  of  illness  that  had  begun  prior  to 
that  date  from  paying  another  deductible  for  such  admissions. 
These  provisions  would  cost  Medicare  an  estimated  $395  million  in 
fiscal  year  1988. 

Year-end  protection  on  deductible  payments. — Enrollees  would  be 
protected  from  having  to  pay  a  hospital  deductible  for  admissions 
both  in  December  of  one  year  and  in  January  of  the  following  year. 
For  enrollees  with  such  an  admission  experience,  the  deductible  for 
the  January  admission  would  be  waived.  Month-by-month  tabula- 
tions of  hospital  admissions  during  calendar  year  1985  indicate 
that  about  0.2  percent  of  all  enrollees  with  any  hospital  stays 
during  the  year  would  benefit  from  this  provision.  This  would  rep- 
resent about  15,000  enrollees  in  1989,  the  first  year  this  protection 
would  be  meaningful,  and  would  cost  about  $9  million  in  fiscal  year 
1989. 

Changing  blood  deductible  requirements. — Under  current  law,  en- 
rollees are  required  to  replace  or  pay  for  the  first  3  pints  of  blood 
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used  each  spell  of  illness.  This  bill  would  require  enrollees  to  re- 
place or  pay  for  the  first  3  pints  of  blood  used  each  year.  Medicare 
costs  would  increase  under  this  provision  because  enrollees  would 
pay  for  an  estimated  156,000  fewer  pints  of  blood  used  in  1988  than 
they  would  under  current  law,  costing  Medicare  about  $50  per  pint. 
The  additional  costs  to  Medicare  in  fiscal  year  1988  would  be  about 
$5  million. 

Skilled  Nursing  Facility  Benefits 

These  provisions  relate  to  Medicare  coverage  of  stays  in  skilled 
nursing  facilities  (SNFs).  They  would  change  coinsurance  require- 
ments, provide  for  coverage  of  up  to  150  days  a  year,  and  eliminate 
the  3-clay  prior  hospitalization  requirement  for  covered  SNF  care. 

Changing  the  requirements  for  coinsurance  on  SNF  stays,  and 
covering  up  to  150  days  a  year. — The  bill  would  alter  the  way  in 
which  enrollees'  coinsurance  liability  for  stays  in  skilled  nursing 
facilities  is  determined,  and  would  change  Medicare's  coverage 
limits  from  100  days  per  spell  to  150  days  a  year.  Under  current 
law,  coinsurance  amounts  equal  to  one-eighth  of  the  hospital  de- 
ductible amount  ($68  per  day  in  1988)  are  charged  each  day  for 
days  21-100  in  SNFs  during  each  spell  of  illness.  Under  the  bill, 
enrollees  would  pay  coinsurance  amounts  equal  to  15  percent  of 
Medicare's  national  average  reasonable  cost  for  the  first  ten  SNF 
days  each  year;  enrollees'  coinsurance  costs  would  be  an  estimated 
$18  per  day  in  1988  for  each  coinsurance  day. 

Fewer  than  2  percent  of  Medicare  enrollees  have  covered  SNF 
stays,  but  these  enrollees  will  use  about  8.6  million  SNF  days 
during  1988.  These  provisions  would  increase  Medicare  costs  by 
$175  million  in  fiscal  year  1988.  About  80  percent  of  the  costs 
would  be  due  to  lower  coinsurance  amounts  paid  by  enrollees, 
while  the  remaining  20  percent  of  costs  would  be  due  to  additional 
covered  SNF  days  resulting  from  the  change  in  coverage  limits  to 
150  days  a  year.  The  estimate  assumes  that  those  enrollees  who 
would  exhaust  their  SNF  coverage  under  current  law  (about  7,500 
in  1988)  would  use  the  full  150  days  allowed  under  the  bill. 

Eliminating  the  prior  hospitalization  requirement  for  SNF 
stays. — This  bill  would  remove  the  requirement  that  a  Medicare  en- 
rollee  be  hospitalized  for  at  least  three  days  prior  to  admission  to  a 
SNF  to  be  eligible  for  Medicare  coverage.  As  a  result,  the  number 
of  people  receiving  the  SNF  benefit  would  increase.  Increased  costs 
resulting  from  this  provision  are  estimated  at  $35  million  for  fiscal 
year  1988,  based  on  findings  from  a  demonstration  and  study  con- 
ducted by  the  Health  Care  Financing  Administration. 

Home  Health  Benefits 

Extending  home  health  benefits  to  21  consecutive  days.— Current- 
ly, Medicare  enrollees  are  entitled  to  receive  two  to  three  weeks  of 
daily  home  health  visits.  The  bill  would  specify  a  limit  of  up  to  21 
days  for  most  enrollees,  and  would  clarify  current  law  by  specify- 
ing that  "daily  care"  means  up  to  7  days  a  week.  The  estimated 
cost  of  this  provision  is  $4  million  for  fiscal  year  1988.  The  estimate 
is  based  on  Medicare  administrative  data  on  the  distribution  of 
home  health  visits  under  current  law,  and  on  projections  of  the  in- 
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creased  utilization  that  would  result  from  clarifying  the  definition 
of  daily  care  and  increasing  the  limit  on  consecutive  days. 

Extending  home  health  benefits  to  45  consecutive  days  for  enroll 
ees  following  an  inpatient  stay. — For  enrollees  who  had  been  dis- 
charged from  a  hospital  of  SNF  within  the  previous  30  days,  this 
bill  would  permit  up  to  45  consecutive  days  of  care.  Estimated  costs 
of  this  provision  are  $115  million  for  fiscal  year  1988,  based  on  ad- 
ministrative data  indicating  the  proportion  of  home  health  users 
with  hospital  stays  during  the  year. 

Hospice  Benefits 

The  bill  would  eliminate  the  current  210-day  lifetime  limit  on  the 
number  of  days  enrollees  who  are  terminally  ill  may  receive  hos- 
pice services.  Nearly  98  percent  of  hospice  beneficiaries  die  before 
the  210-day  limit  is  reached,  but  tabulations  by  the  Health  Care  Fi- 
nancing Administration  indicate  that  those  who  survive  for  the  full 
210  days  of  their  hospice  benefit  live  another  50  days,  on  average. 
Because  not  all  of  these  additional  Medicare  costs  under  the  hos- 
pice benefit  would  be  offset  by  reduced  costs  for  inpatient,  SNF,  or 
home  health  services,  there  would  be  a  small  cost  due  to  this  provi- 
sion, equal  to  about  $0.4  million  in  fiscal  year  1988. 

Copayment  Cap 

Each  SMI  enrollee's  liability  for  copayments  under  Medicare 
would  be  capped  at  $1,700  in  1988  (but  would  apply  only  for  the 
last  half  of  that  year).  In  subsequent  years,  the  value  of  the  copay- 
ment cap  would  increase  at  the  same  rate  as  the  third-quarter  Con- 
sumer Price  Index  (the  Social  Security  COLA).  Under  CBO's  base- 
line projections,  the  COLA  would  increase  by  about  4  percent  an- 
nually over  the  five-year  projection  period,  so  that  the  copayment 
cap  would  be  $2,014  in  1992. 

About  6  percent  (or  1.9  million)  of  enrollees  would  be  affected  by 
the  copajnnent  cap  in  1989  (the  first  year  the  cap  would  be  fully 
effective).  As  a  result.  Medicare  benefit  costs  would  increase  by  $1.6 
billion  in  fiscal  year  1989.  By  1992,  about  8  percent  of  enrollees 
would  be  affected  by  the  copayment  cap. 

Counting  costs  of  immunosuppressive  drugs  toward  the  copayment 
cap. — Under  current  law.  Medicare  covers  the  costs  of  immunosup- 
pressive drugs  in  the  first  year  following  a  heart  or  kidney  trans- 
plant. This  bill  would  permit  the  costs  of  immunosuppressive  drugs 
after  the  first  year  to  be  counted  toward  the  copayment  cap  (but 
not  covered),  effectively  reducing  the  copayment  cap  for  trans- 
plants each  year.  Counting  the  costs  of  immunosuppressive  drugs 
toward  the  cap  for  the  second  and  third  years  following  a  covered 
transplant  would  cost  about  $5  million  in  fiscal  year  1988,  rising  to 
$40  million  by  1992.  (Medicare  eligibility  ceases  three  years  after  a 
successful  transplant.) 

Counting  costs  of  certain  screening  tests  toward  the  copayment 
cap. — Screening  tests  and  other  preventive  care  are  not  covered  by 
Medicare  under  current  law.  The  bill  would  permit  the  costs  of 
annual  colorectual  examinations  for  enrollees  age  65  or  more,  and 
of  triennial  mammorgrams  for  enrollees  age  55  or  more,  to  count 
toward  the  copayment  cap.  This  would  effectively  reduce  the  copay- 
ment cap  for  enrolles  who  obtain  such  tests.  About  20  percent  of 
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enrollees  currently  get  annual  colorectal  examinations,  and  about 
30  percent  of  female  enrollees  have  periodic  mammorgrams.  No  ap- 
preciate utilization  increase  would  be  expected  under  this  provi- 
sion. The  estimated  costs  for  this  provision  are  negligible  in  fiscal 
year  1988,  $20  million  in  1989,  and  $45  million  by  1992. 

Part  B  Premiums 

This  bill  would  increase  the  SMI  flat  premium,  and  would 
impose  a  new  supplementary  income-related  premium  adminis- 
tered through  the  income  tax  system. 

Increasing  the  flat  premium. — In  addition  to  the  increases  in  the 
premium  that  would  occur  under  current  law  to  finance  current 
SMI  benefits,  this  bill  would  introduce  a  new  flat  catastrophic  pre- 
mium. For  SMI  enrollees  who  were  also  eligible  for  HI  benefits,  the 
monthly  catastrophic  premium  would  be  set  at  $4  for  calendar  year 
1988  (beginning  in  April  of  that  year),  indexed  in  subsequent  years 
to  the  rate  of  growth  in  catastrophic  benefits  per  enrollees.  SMI  en- 
rollees who  were  not  eligible  for  HI  benefits  would  pay  a  reduced 
catastrophic  premium  (about  77  percent  of  the  full  permium),  re- 
flecting the  smaller  insurance  value  of  their  catastrophic  benefits. 
This  premium  would  generate  an  estimated  $760  million  in  receipts 
in  fiscal  year  1988,  offsetting  part  of  the  costs  of  new  benefits. 

Imposing  an  income-related  supplemental  premium. — SMI  enroll- 
ees with  income  tax  liability  of  $150  or  more  would  also  be  re- 
quired to  pay  a  supplemental  premium  collected  through  the 
income  tax  system.  The  supplemental  premium  rates  would  be  in- 
dexed to  the  rate  of  growth  in  catastrophic  benefits  per  enrollees. 
The  total  amount  paid  would  depend  on  each  enrollee's  income,  up 
to  ceiling  amounts  specified  in  the  bill  for  each  year  (intended  to 
ensure  that  the  amount  paid  would  not  exceed  65  percent  of  the 
subsidy  value  of  Medicare  benefits).^  In  1988,  the  ceiling  on  the 
supplemental  premium  would  be  $800  per  SMI  enrollee.  Like  re- 
ceipts from  the  flat  premium,  these  supplementary  premium  re- 
ceipts would  be  earmarked  for  the  SMI  trust  fund. 

Medicaid  Savings  from  New  Medicare  Benefits 

About  9  percent  of  Medicare  enrollees  are  dually  eligible  for 
Medicaid  benefits.  For  these  enrollees,  Medicaid  generally  pays 
both  their  copayment  liabilities  under  Medicare  and  their  SMI  pre- 
mium costs.  Consequently,  Medicaid  costs  would  be  reduced  by  this 
bill  because  of  lower  copayment  costs  for  dually-eligible  enrollees, 
partially  offset  by  increased  Medicaid  costs  for  the  higher  SMI  flat 
premiums.  In  addition,  there  would  be  some  additional  savings  to 
Medicaid  in  states  with  ''medically  needy"  programs  because  the 
copayment  limitations  provided  under  this  bill  would  reduce  the 
number  of  Medicare  enrollees  who  would  qualify  for  Medicaid  ben- 
efits under  such  programs.  Savings  are  estimated  to  be  $75  million 
in  fiscal  year  1988. 


^  The  subsidy  value  is  that  portion  of  Medicare's  insurance  value  that  is  not  paid  by  enrollees 
either  by  prior  payroll  tax  contributions  or  by  premiums. 
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Medicaid  Benefits 

This  bill  would  require  that  states  use  the  Medicaid  savings  gen- 
erated by  the  new  Medicare  benefits  to  expand  certain  Medicaid 
benefits,  for  a  minimum  of  12  quarters.  In  some  states,  there  would 
be  a  lag  between  receipt  of  the  Medicaid  savings  and  spending  for 
new  benefits  because  such  spending  would  require  state  legislation. 
All  Medicaid  savings  for  the  first  three  years  would  be  spent  by  the 
end  of  the  fifth  year  in  each  state,  though.  Medicaid  benefits  would 
increase  by  an  estimated  $10  million  in  fiscal  year  1988,  rising  to  a 
maximum  of  $295  million  in  fiscal  year  1991,  and  falling  to  $65  mil- 
lion in  1992. 

AMOUNTS  SUBJECT  TO  APPROPRIATIONS 

Administrative  Costs  of  Copayment  Cap 

Neither  Medicare  carriers  nor  the  Health  Care  Financing  Ad- 
ministration currently  collect  information  on  the  amounts  of  coin- 
surance paid  by  enrollees  for  Part  B  benefits.  To  implement  the  co- 
payment  cap  proposed  in  this  bill,  comprehensive  information 
about  both  deductible  and  coinsurance  amounts  paid  under  both 
Parts  A  and  B  would  have  to  be  compiled  across  all  Medicare  carri- 
ers for  each  SMI  enrollee.  The  estimates  of  start-up  and  ongoing 
administrative  costs  under  this  proposal  are  based  on  discussions 
with  the  Bureau  of  Program  Operations  in  the  Health  Care  Financ- 
ing Administration. 

Annual  Notice  to  Enrollees  of  Benefits 

Under  this  provision,  the  Department  of  Health  and  Human 
Services  would  be  required  annually  to  mail  each  HI  or  SMI  enroll- 
ee an  explanation  of  Medicare  benefits,  beginning  with  calendar 
year  1988.  Estimated  costs  for  this  provision  are  $4  million  annual- 
ly, based  on  previous  experience  with  such  mailings  by  the  Social 
Security  Administration  and  by  the  Health  Care  Financing  Admin- 
istration. 

Studies  and  Demonstrations 

This  bill  would  mandate  two  studies  and  one  demonstration  that 
would  have  cost  implications.  Funding  would  be  provided  to  the  In- 
stitute of  Medicine  to  identify  additional  prescription  drugs  that 
might  appropriately  be  either  covered  by  Medicare  or  counted 
toward  the  copayment  cap.  The  Institute  would  also  be  funded  for 
a  study  to  explore  various  private-  and  public-sector  approaches  to 
improving  provisions  for  long-term  care.  These  two  studies  would 
cost  an  estimated  $4  million  in  fiscal  year  1988. 

The  Department  of  Health  and  Human  Services  would  be  provid- 
ed with  an  additional  $2  million  in  fiscal  year  1988  to  establish  six 
demonstration  projects  under  which  peer  review  organizations 
would  provide  case  management  services  to  Medicare  enrollees 
with  selected  catastrophic  illnesses. 

6.  Estimated  savings  to  State  and  local  governments:  This  bill 
would  have  an  effect  on  state  and  local  government  budgets,  be- 
cause of  the  savings  that  would  accrue  to  state  Medicaid  programs 
from  the  new  Medicare  benefits  and  because  of  the  requirement 
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that  states  use  those  savings  to  expand  Medicaid  benefits.  The  net 
effect  is  shown  below. 


(By  fiscal  years,  in  millions  of  dollars] 


1988 

1989 

1990 

1991 

1992 

Effects  on  State/local  Medicaid  costs  

  -50 

-50 

-10 

-55 

-290 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimates:  None. 

9.  Estimate  prepared  by:  Sandra  Christensen,  Holly  Harvey,  Don 
Muse. 

10.  Estimate  approved  by:  James  L.  Blum,  Assistant  Director  for 
Budget  Analysis. 

VI.  REGULATORY  IMPACT 

Pursuant  to  paragraph  11(b)  of  Rule  XVI  of  the  Standing  Rules 
of  the  Senate,  the  Committee  makes  the  following  statement  con- 
cerning the  regulatory  impact  that  might  be  incurred  in  carrying 
out  S.  1127  as  amended  by  the  Committee. 

A.  Numbers  of  Individuals  and  Businesses  Who  Would  Be 

Regulated 

The  bill  does  not  change  the  numbers  of  individuals  or  business- 
es who  would  be  regulated. 

B.  Economic  Impact  of  Regulation  on  Individuals,  Consumers, 

and  Business 

The  bill  expands  Medicare  coverage  to  cover  many  expenses  cur- 
rently paid  by  beneficiaries,  either  directly  or  through  private  sup- 
plemental insurance.  Beneficiaries  will  thus  be  relieved  of  these  fi- 
nancial liabilities.  To  finance  this  expanded  coverage,  all  benefici- 
aries will  be  required  to  pay  an  additional  basic  monthly  premium 
and  some  beneficiaries  will  be  required  to  pay  an  income-related 
supplemental  premium.  The  bill  will  affect  consumers  who  pur- 
chase private  supplemental  insurance  by  covering  under  Medicare 
many  of  the  services  now  covered  by  these  policies.  The  bill  will 
likewise  affect  the  business  of  private  supplemental  insurance  by 
eliminating  some  of  the  beneficiary  liability  now  covered  under  pri- 
vate policies.  Section  13  also  changes  the  standards  for  voluntary 
certification  of  private  supplemental  policies. 

C.  Impact  on  Personal  Privacy 

The  bill  does  not  generally  relate  to  the  personal  privacy  of  indi- 
viduals. 
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D.  Determination  of  the  Amount  of  Paperwork 

Section  9  of  the  bill  adds  a  requirement  for  notification  to  Medi- 
care beneficiaries  concerning  Medicare  coverage.  Section  6  of  the 
bill  requires  notice  to  beneficiaries  of  the  number  of  months  for 
which  they  were  enrolled  in  Part  B,  and  will  also  necessitate 
changes  in  income  tax  forms  and  instructions. 


VII.  ADDITIONAL  VIEWS  OF  MR.  WALLOP 


As  the  members  of  the  Finance  Committee  were  approving  the 
catastrophic  health  insurance  bill,  S.  1127,  the  euphoria  of  this 
action  distracted  most  members  from  noticing  that  the  legendary 
camel  was  sticking  his  nose  underneath  the  tent.  Indeed,  there 
never  has  been  a  larger  camel's  nose.  While  dealing  with  a  prob- 
lem 22  years  late,  we  are  building  a  fabulous  new  load  on  the  Medi- 
care program,  and  it  may  be  that  last  straw  that  broke  the  camel's 
back  (in  this  case,  the  self-financing  Medicare  program). 

The  Chairman  of  our  Committee  did  a  commendable  job  putting 
together  an  Acute  Care  Health  Insurance  Program  for  our  retired 
and  disabled  citizens.  The  Committee  withstood  the  pressure  to 
rapidly  expand  its  scope  and,  worse  still,  the  cost  of  the  program.  It 
is  frightening  to  think  what  will  happen  when  this  bill  reaches  the 
floor  of  the  Senate.  We  side-stepped  several  blockbuster  amend- 
ments only  by  agreeing  that  these  matters  will  be  considered 
during  the  Senate's  debate  or  as  amendments  to  other  legislation 
(such  as  the  Budget  Reconciliation  bill).  However,  there  is  a  variety 
of  groups  and  some  too  willing  Senators  who  are  interested  in  ex- 
panding this  legislation  into  a  prototype  for  comprehensive  nation- 
al health  insurance. 

Just  as  the  Finance  Committee  was  unanimous  in  reporting  this 
bill,  members  should  also  present  a  united  front  in  rejecting  these 
expansionist  inclinations  which  would  destroy  what  is  now  a  rea- 
sonable bill. 

The  history  of  the  Social  Security  Act,  which  includes  the  Medi- 
care program  as  Title  XVIII,  is  one  of  benefit  expansion.  Over  the 
52  years  of  the  Act's  existence,  the  Congress  has  expanded  benefits 
and  has  expanded  the  taxes  to  fund  them.  Usually,  the  expanded 
taxes  have  lagged  behind  the  new  benefits.  The  strategy  has  been 
to  argue  that  some  additional  benefit  is. necessary  or  some  group 
requires  coverage  under  one  or  more  titles  of  the  Act.  The  cost  is 
minimized.  Once  the  benefit  is  enacted,  then  the  Social  Security 
Administration  actuaries  report  that  the  Social  Security  trust 
funds  are  in  danger  of  being  bankrupted  by  the  most  recent  expan- 
sion. So,  we  inevitably  expand  the  taxes  rather  than  review  the 
new  demands.  Or,  in  the  case  of  Medicare's  Part  B  premium,  we 
expand  the  use  of  General  Revenues,  which  really  means  enlarging 
the  federal  budget  deficit. 

The  Medicare  program  was  enacted  with  one  specific  mission.  Its 
task  was  to  provide,  on  a  cost-sharing  basis  with  beneficiaries,  in- 
surance coverage  for  acute  care  hospital  and  physician  services.  It 
can  be  argued  that  the  original  focus  of  Medicare  should  have  been 
on  protecting  the  elderly  from  health  care  catastrophies  rather 
than  short  term  acute  care.  That  is  a  concept  we  have  been  trying 
to  catch  up  with  since  1965. 

(33) 
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Three  funding  sources  were  created  for  this  federal  acute  care  in- 
surance. The  hospital  services,  which  have  accounted  for  two  thirds 
of  program  costs,  are  funded  by  a  payroll  tax.  Physician  services 
are  funded  by  participants'  premiums  and  general  revenues.  When 
Medicare  became  law  in  1965,  it  was  proclaimed  to  be  on  sound  fi- 
nancial footing.  The  program  cost  $64  million  in  its  first  year.  Just 
two  years  later,  the  cost  quadrupled  to  $4.7  billion.  The  program 
was  in  trouble,  and  payroll  taxes  were  increased.  Five  years  later, 
another,  substantial,  increase  in  taxes  was  enacted.  The  cost  of 
Medicare  has  constantly  exceeded  projections.  By  the  time  we 
reached  the  20th  anniversary  of  the  program,  the  costs  were  about 
eight  times  the  original  projections  by  the  program  actuaries. 
When  President  Reagan  took  office  in  1981,  Medicare  cost  $32  bil- 
lion. This  year,  the  cost  will  have  more  than  doubled,  to  $73  billion. 
While  program  costs  were  understated  by  proponents  to  ensure 
passage  of  the  original  legislation,  there  was  also  a  failure  to  truly 
appreciate  actual  cost  of  benefits.  We  may  fall  into  that  same  trap 
with  this  new  coverage. 

The  Congress  has  previously  expanded  benefits  with  costly  re- 
sults. For  instance,  in  1972,  coversige  was  provided  to  the  disabled 
and  those  receiving  kidney  dialysis  (ESRD).  Since  a  disabled  benefi- 
ciary, on  average,  has  costs  about  30  percent  higher  than  retired 
beneficiaries,  this  coverage  increased  costs  well  beyond  the  simple 
increase  in  participants.  The  ESRD  benefit  had  an  explosive  and 
unexpected  price  tag.  We  have  reined  in  the  ESRD  benefit,  but 
only  because  we  were  forced  to  do  so  through  the  budget  reconcilia- 
tion process. 

Now,  we  are  about  to  provide  the  second  major  expansion  of  the 
program.  Make  no  mistake,  this  is  an  expansion  of  benefits  rather 
than  participants.  Many  have  mislabeled  our  legislation  as  a  cata- 
strophic health  insurance  bill.  Such  a  label  suggests  that  whenever 
a  beneficiary  experiences  an  illness  requiring  high  cost  medical 
care,  this  catastrophic  insurance  will  pay  for  such  care.  That  is  the 
objective  of  those  who  preach  an  expansionist  view  of  the  Social  Se- 
curity program.  It  may  be  the  expectation  of  those  who  take  our 
title  at  face  value.  It  will  become  the  demand  of  politics  and  expec- 
tation. 

S.  1127  does  not,  I  repeat  does  not,  provide  catastrophic  health 
insurance.  It  is  simply  a  fill-in  of  the  holes  left  in  the  acute  care 
insurance  that  is  Medicare.  Medicare  has  cost  sharing  and  deducti- 
bles for  every  length  of  stay  in  a  hospital.  Medicare  also  has  a  limit 
on  the  number  of  days  in  a  hospital  covered  by  this  insurance.  The 
Committee  bill  expands  Medicare  to  provide  unlimited  days  of  stay 
in  a  hospital  for  an  illness  and  limits  the  out  of  pocket  payments 
by  participants  to  the  hospital  and  physician  for  their  care.  It  is  an 
extended  acute  care  benefit,  not  a  catastrophic  health  package. 

Two  points  need  to  be  emphasized.  First,  the  expanded  benefit 
preempts  private  Medigap  policies  which  provided  similar  health 
insurance  coverage.  About  70  percent  of  Medicare  beneficiaries 
now  have  this  private  insurance.  This  insurance  provided  by  the 
marketplace  will  be  eliminated  in  return  for  insurance  provided  by 
the  federal  government.  Of  those  who  had  no  Medigap  insurance, 
about  half  are  covered  by  Medicare.  Thus,  this  legislation  ultimate- 
ly benefits  only  about  10  percent  of  the  population  who  are  not  cov- 
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ered  by  Medicaid  and  have  not  purchased  Medigap  insurance.  This 
legislation  will  not  improve  benefit  coverage  for  most  Medicare 
participants.  Only  about  3  percent  of  those  covered  by  Medicare 
will  actually  utilize  this  benefit  in  any  one  year. 

The  second  point  is  that  this  benefit  is  related  to  a  hospital  stay 
based  on  illness.  Many  Medicare  beneficiaries  now  believe  that 
Medicare  provides  a  full  range  of  health  benefits,  even  to  include 
nursing  home  care.  That  is  a  misconception  which  will  be  further 
enhanced  by  this  misnamed  "catastrophic"  health  insurance  bill. 
Medicare  only  covers  about  44  percent  of  the  health  care  costs  of 
the  elderly.  It  does  not  cover  prescription  drugs,  dental  services, 
many  mental  health  services,  nor  does  it  cover  custodial  care  in  a 
nursing  home.  This  bill  will  not  cover  any  of  those  services  either. 
These  are  the  types  of  services  the  expansionists  want  Medicare  to 
provide.  They  want  to  totally  replace  individual  responsibility  and 
the  private  marketplace  with  government-provided  care.  And  the 
cost — well,  they  don't  worry  about  the  cost.  It  can  be  financed  by 
deficit  spending  or  higher  taxes. 

Now  that  the  federal  government  will  be  committed  to  cover  the 
cost  of  catastrophic  illness,  no  limiting  principle  will  define  the 
proper  role  of  government  in  providing  health  care.  Future  debates 
will  involve  how  to  make  federal  catastrophic  care  more  compre- 
hensive. 

The  bill  considered  by  the  House  of  Representatives  has  a  pre- 
scription drug  benefit  tailing  along.  It  would  be  funded  by  higher 
taxes  (through  increased  premiums),  but  would  have  a  $3  billion  es- 
timated deficit  in  just  eight  years.  This  would  be  covered  by  deficit 
spending,  rhetoric  on  deficits  notwithstanding.  Long  term  nursing 
care  is  projected  to  cost  between  $30  and  $50  billion.  The  premium 
to  finance  such  a  benefit  would  be  astronomical. 

The  financing  of  S.  1127  will  present  a  real  challenge  to  fiscal 
responsibility.  I  fear  the  proposed  financing  mechanisms  will  prove 
to  be  inadequate  to  support  future  benefit  costs.  While  the  program 
costs  are  directly  linked  to  premiums,  as  costs  escalate,  this  linkage 
could  be  severed.  Unfortunately,  we  already  have  a  precedent  with 
the  Part  B  premium  for  shifting  costs  to  General  Revenues. 

It  is  this  same  Part  B  Premium  which  is  used  to  finance  the  new 
benefit.  The  basic  premium  would  be  increased,  and  a  new  supple- 
mental premium,  labeled  a  "means  test,"  is  added.  Means  tests  are 
traditionally  used  to  limit  access.  This  supplemental  premium  is 
used  to  shift  costs  on  an  intragenerational  basis.  It  is  actually  a 
progressive  tax  which  reflects  redistributive  tendencies  of  the  Con- 
gress. And,  if  both  premiums  fail  to  fund  this  benefit,  we  will  un- 
doubtedly revert  to  old  habits  and  use  General  Revenues  to  fund 
Part  B  services. 

Our  ability  to  resist  financing  through  General  Revenues  is  usu- 
ally found  wanting,  as  demonstrated  by  past  decisions  to  let  the 
Part  B  Premium  slip.  Using  general  revenues,  rather  than  user 
fees,  is  always  a  tempting  political  solution  for  providing  new  gov- 
ernment services.  Since  the  passage  of  the  Social  Security  Act, 
there  has  been  an  effort  to  fund  part  of  the  entire  program— retire- 
ment benefits  as  well  health  benefits— through  General  Revenues. 

It  is  not  surprising  that  General  Revenue  financing  is  again  a 
prospect.  But,  it  would  be  wrong  to  allow  this  provision  to  break 
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with  self-financing  and  budget  neutrality.  I  would  hope  that  the 
principle  of  the  user  pays  would  not  be  violated  in  this  legislation, 
but  this  camel's  nose  like  Pinocchio's  is  predicted  to  grow. 

The  Committee  has  decided  that  this  is  an  appropriate  direction 
for  federal  health  care  policy.  But,  how  do  we  constrain  this  new 
endeavor?  Will  we  have  reasonable  and  meaningful  limitations  on 
the  scope  of  federal  catastrophic  care?  Will  we  continue  to  recog- 
nize private  insurance  and  savings  as  the  bulwark  of  health  care 
financing?  Will  we  allow  health  care  expenditures  to  absorb  more 
and  more  of  our  GNP?  We  hope  that  the  100th  Congress  will  have 
the  correct  responses  to  these  questions. 

As  was  demonstrated  during  our  Committee's  discussions,  S.  1127 
opens  up  a  far  reaching  ethical,  social  and  economic  debate.  That  is 
the  question  of  the  extent  to  which  we,  as  a  society,  will  provide 
whatever  care  is  necessary  to  prolong  life.  This  debate  was 
broached  by  a  very  brief  discussion  of  the  treatment  of  those  who 
suffer  from  AIDS.  It  was  also  recently  raised  by  the  recent  HCFA 
regulations  for  Medicare  coverage  of  heart  transplants.  The  funda- 
mental question  is  whether  through  public  policy  (and  public  fi- 
nancing) we  will  provide  whatever  health  care  people  demand  re- 
gardless of  cost. 

What  type  of  limits,  formal  and  informal,  will  we  place  on  health 
services?  That  is  a  debate  we  will  have  to  face  some  day  soon.  It 
will  most  likely  be  one  of  the  most  difficult  issues  ever  confronted 
by  the  Congress.  The  camel  lying  behind  the  nose  is  the  expecta- 
tion created  that  each  American  has  the  right,  almost  theological 
in  its  dimension,  to  the  full  scientific  ability  of  the  world  to  prolong 
his  life  and  comfort  regardless  of  cost.  From  organ  transplants  to 
mechanical  transplants,  from  exotic  rare  procedures  to  experimen- 
tal science,  citizens  will  expect  and  politicians  may  respond. 

I  would  like  to  reiterate  a  recent  statement  by  Dr.  Bowen.  It  is  a 
challenge  to  design  an  acute  care  benefit  that  is  affordable  to  bene- 
ficiary, taxpayer  and  government  alike — a  program  that  needs  no 
new  taxes,  no  new  bureaucracy,  is  budget  neutral  and  does  not  ex- 
acerbate the  deficit  or  problems  of  the  Medicare  trust  funds.  The 
Finance  Committee  bill  does  a  respectable  job  of  meeting  this  chal- 
lenge. Adding  unrelated  baggage  during  Senate  debate  or  adopting 
provisions  in  the  House  bill  in  Conference  would  most  likely  sink 
this  proposal  or  the  country.  The  Senate,  in  this  bicentennial  ses- 
sion, has  yet  to  demonstrate  that  as  a  body  it  is  committed  to  fiscal 
responsibility.  Our  actions  on  S.  1127  will  demonstrate  how  serious 
we  are  about  legislating  in  a  responsible  fashion. 

Malcolm  Wallop. 


VIII.  ADDITIONAL  VIEWS  OF  MR.  ARMSTRONG 


In  some  respects,  S.  1127  is  about  22  years  late.  A  good  case  can 
be  made  that  the  most  appropriate  Federal  health  care  program 
from  the  start  would  have  been  one  to  protect  the  elderly  from  cat- 
astrophic illness  rather  than  the  kind  of  short  term  acute  care 
costs  routinely  incurred  in  hospitals.  Now,  after  spending  over  $500 
billion  since  1965  on  acute  care.  Congress  is  ready  to  implement 
some  measure  of  catastrophic  protection. 

S.  1127,  as  reported,  is  a  reasonable  response  to  President  Rea- 
gan's catastrophic  care  proposal.  But  before  the  Senate  enacts  the 
bill,  or  significantly  expand  its  scope,  I  hope  my  colleagues  will  re- 
flect on  several  potential  concerns. 

First,  once  the  Federal  Government  makes  a  commitment  to 
cover  the  cost  of  ''catastrophic"  illness,  no  limiting  principle  will 
exist  to  define  its  proper  role  in  providing  health  care.  In  the  years 
ahead,  the  debate  will  be  on  how  to  make  catastrophic  care  more 
comprehensive.  The  burden  that  individuals  and  private  insurance 
should  bear  in  providing  for  health  care  needs  is  apt  to  be  given 
less  consideration.  In  short,  the  legislation  holds  out  the  prospect  of 
an  ever-expanding  Federal  role  in  health  insurance. 

It's  no  great  mystery  why  this  might  occur.  Many  Medicare  bene- 
ficiaries already  expect  the  program  to  provide  a  full  range  of  ben- 
efits. S.  1127,  though  bearing  the  label  of  ''catastrophic"  care,  re- 
tains the  present  focus  of  Medicare  on  acute  ailments.  As  has  been 
well  noted,  the  bill  does  not  address  the  true  source  of  catastrophic 
costs,  such  as  long  term  nursing  care  which  is  now  prohibitively  ex- 
pensive. Pressure  will  surely  mount  to  move  catastrophic  care  in 
this  direction. 

Second,  even  if  catastrophic  care  were  limited  to  the  reasonable 
provisions  of  S.  1127,  I  have  great  confidence  in  Congress'  ability  to 
underestimate  the  program's  cost.  Last  year,  health  care  inflation 
exceeded  the  increase  in  consumer  prices  by  a  7  to  1  ratio  last  year. 
That  fact,  combined  with  increased  utilization  due  to  an  aging  pop- 
ulation and  the  development  of  new  and  expensive  medical  tech- 
nology, may  conspire  to  increase  costs  well  beyond  what  Congress 
anticipates  today. 

Proposed  financing  mechanisms  are  unlikely  to  prove  adequate 
to  support  future  benefit  costs.  While  a  direct  premium  linked  to 
costs  is  sensible.  Congress  will  quickly  end  that  linkage  when  costs 
start  to  escalate.  It's  also  unlikely  beneficiaries  will  easily  accept 
the  euphemism  of  the  so-called  "supplemental  premium."  It  is 
really  a  progressive  tax  (did  someone  say  "means-test"?)  on  some  to 
pay  for  the  catastrophic  benefits  of  others.  That  is  not  "insurance", 
but  the  usual  benefit  redistribution  scheme  Congress  is  adept  at  es- 
tablishing. The  fact  the  transfer  is  "intragenerational"  sounds  eq- 
uitable, but  Congress  will  face  strenuous  pressure  to  control  it. 
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History  supports  these  concerns.  Medicare  was  created  in  1966, 
supposedly  on  a  sound  footing.  The  program  cost  $64  million  that 
year.  Just  2  years  later,  the  cost  quadrupled  to  $4.7  billion  and,  in 
the  face  of  financial  trouble,  payroll  taxes  were  increased.  Five 
years  later,  they  were  increased  again.  The  cost  of  Medicare  has 
constantly  exceeded  projections.  At  its  20  year  anniversary,  the 
program  was  eight  times  its  original  projections.  When  President 
Reagan  took  office  in  1981,  Medicare  cost  $32  billion.  This  year,  the 
cost  will  be  more  than  double  that,  $73  billion.  By  1990,  the  pro- 
gram will  exceed  $100  billion.  Congress  has  clearly  demonstrated 
its  inability  to  control  Medicare  expenditure,  and  will  probably  do 
so  again. 

The  result,  in  the  not  too  distant  future,  will  be  as  follows:  cata- 
strophic care  payments  will  greatly  exceed  expectations  and  reve- 
nues will  fall  short.  The  HI  trust  fund,  which  already  faces  bank- 
ruptcy in  the  1990s,  will  suffer  further,  along  with  the  overall  Fed- 
eral budget  deficit. 

But  once  this  program  assumes  its  inevitable  sacred  cow  status, 
they'll  be  little  chance  of  curbing  benefits.  Any  move  to  control 
costs  will  likely  involve  more  extensive  Federal  control  and  regula- 
tion of  providers  than  exists  even  today.  There  will  also  be  consid- 
erable pressure  to  raise  revenues  from  any  source — payroll  taxes, 
general  revenues,  excise  taxes — to  pay  for  benefits.  When  that 
occurs,  the  hope  this  program  would  remain  self-financing  and 
budget  neutral  will  fade  away. 

Indeed,  to  some  extent,  the  concept  of  budget  neutrality  is  al- 
ready irrelevant:  it's  easy  to  propose  spending  and  taxes  at  equally 
higher  levels.  Even  if  CSongress  finds  a  way  to  keep  the  program 
self-financing,  the  Federal  Government  will  end  up  consuming  sub- 
stantially more  private  resources — bad  news  for  Americans  trying 
to  save  money  for  health  care  needs.  Ultimately,  not  only  might 
this  initiative  end  up  supplanting  existing  private  Medigap  policies, 
which  now  cover  Medicare  copayments,  it  might  also  establish  dis- 
incentives for  private  savings  and  insurance  to  cover  health  care 
needs. 

Congress  should  carefully  consider  whether  this  is  an  appropri- 
ate direction  for  Federal  health  care  policy  and  whether  reasonable 
and  meaningful  limits  on  the  scope  of  Federal  catsistrophic  care 
should  be  put  in  place.  Congress  should  also  continue  to  promote 
private  insurance  and  savings  as  the  principle  means  of  health 
care  financing  in  this  country.  Otherwise,  our  Nation  may  be  head- 
ing down  a  road  of  vast  expenditures,  vast  taxation,  and  excessive 
regulation  with  potentially  ruinous  consequences  on  our  Nation's 
health  care  industry. 

Again,  history  is  instructive.  Since  1965,  the  Federal  Government 
has  spent  $517  billion  on  Medicare  and  another  $346  billion  on 
other  Federal  health  care  programs.  From  1987  to  1992,  another 
$602  billion  will  be  spent  on  Medicare  and  $302  billion  on  other 
health  care  under  existing  reimbursement  policies.  What  have  we 
gotten  for  the  $850  billion  spent  over  the  last  20  years?  What  will 
we  get  for  the  $900  billion  that  would  be  spent  by  1992  even  with- 
out this  bill?  Many  elderly  citzens  have  far  greater  access  to  health 
care  than  in  1965,  and  that  is  surely  a  great  accomplishment.  But 
it  is  clear  the  Nation  has  faced  rampant  inflation  in  health  care, 
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largely  driven  by  Federal  expenditures  and  reimbursement  poli- 
cies, and  gained  a  huge  health  care  regulatory  bureaucracy  on 
which  hospitals  and  doctors  have  become  ensnared  and  dependent. 

The  Federal  Government  can  play  a  positive  role  in  providing  for 
the  catastrophic  health  care  needs  of  our  citizens.  Congress  should 
also  preserve  and  cultivate  an  expanding  private  role  in  protecting 
Americans  from  catastrophic  illness  and  in  encouraging  individuals 
to  plan  and  save  for  their  health  care  needs.  This  legislation  is  well 
intentioned  and,  thus  far  at  least,  reasonably  crafted.  But  it  holds 
the  seeds  of  its  own  destruction.  I  hope  my  colleagues  will  carefully 
consider  these  concerns  as  the  Senate  debates  this  measure  and 
amendments  to  greatly  expand  its  scope. 

William  Armstrong. 


IX.  CHANGES  IN  EXISTING  LAW  MADE  BY  THE  BILL,  AS 

REPORTED 

Pursuant  to  the  requirements  of  paragraph  12  of  Rule  XXVI  of 
the  Standing  Rules  of  the  Senate,  changes  in  existing  law  made  by 
the  bill  S.  1127,  as  reported,  are  shown  as  follows  (existing  law  pro- 
posed to  be  omitted  is  enclosed  in  black  brackets,  new  matter  is 
printed  in  italic,  existing  law  in  which  no  change  is  proposed  is 
shown  in  roman): 

SOCIAL  SECURITY  ACT 
**««««* 

TITLE  XI— GENERAL  PROVISIONS  AND  PEER  REVIEW 
*****  41  I* 

[program  for  determining  quaufications  for  certain  health 

care  personnel 

[Sec.  1123.  (a)  The  Secretary,  in  carrying  out  his  functions  relat- 
ing to  the  qualifications  for  health  care  personnel  under  title 
XVIII,  shall  develop  (in  consultation  with  appropriate  professional 
health  organizations  and  State  health  and  licensure  agencies)  and 
conduct  (in  conjunction  with  State  health  and  licensure  agencies) 
until  September  30,  1987,  a  program  designed  to  determine  the  pro- 
ficiency of  individuals  (who  do  not  otherwise  meet  the  formal  edu- 
cational, professional  membership,  or  other  specific  criteria  estab- 
lished for  determining  the  qualifications  of  practical  nurses,  thera- 
pists, laboratory  technicians,  and  technologists,  and  c)^otechnolo- 
gists.  X-ray  technicians,  psychiatric  technicians,  or  other  health 
care  technicians  and  technologists)  to  perform  the  duties  and  func- 
tions of  practical  nurses,  therapists,  laboratory  technichians,  tech- 
nologists, and  cytotechnologists,  X-ray  technicians,  psychiatric  tech- 
nicians, or  other  health  care  technicians  and  technologists.  Such 
program  shall  include  (but  not  be  limited  to)  the  employment  of 
procedures  for  the  formal  testing  of  the  proficiency  of  individuals. 
In  the  conduct  of  such  program,  no  individual  who  otherwise  meets 
the  proficiency  requirements  for  any  health  care  specialty  shall  be 
denied  a  satisfactory  proficiency  rating  solely  because  of  his  failure 
to  meet  formal  educational  or  professional  membership  require- 
ments. 

[(b)  If  any  individual  has  been  determined,  under  the  program 
established  pursuant  to  subsection  (a),  to  be  qualified  to  perform 
the  duties  and  functions  of  any  health  care  specialty,  no  person  or 
provider  utilizing  the  services  of  such  individual  to  perform  such 
duties  and  functions  shall  be  denied  payment,  under  title  XVIII  or 
under  any  State  plan  approved  under  title  XIX,  for  any  health  care 
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services  provided  by  such  person  on  the  grounds  that  such  individ- 
ual is  not  qualified  to  perform  such  duties  and  functions.] 

♦  ♦*♦♦♦♦ 

TITLE  XVIII— HEALTH  INSURANCE  FOR  THE  AGED  AND 

DISABLED 

****««« 

Part  A — Hospital  Insurance  Benefits  for  the  Aged  and 

Disabled 

description  of  program 

Sec.  1811.  The  insurance  program  for  which  entitlement  is  estab- 
lished by  sections  226  and  226A  provides  basic  protection  against 
the  costs  of  hospital,  [related  post-hospital]  extended  care  services, 
home  health  services,  and  hospice  care  in  accordance  with  this  part 
for  (1)  individuals  who  are  age  65  or  over  and  are  eligible  for  retire- 
ment benefits  under  title  II  of  this  Act  (or  would  be  eligible  for 
such  benefits  if  certain  government  employment  were  covered  em- 
ployment under  such  title)  or  under  the  railroad  retirement 
system,  (2)  individuals  under  age  65  who  have  been  entitled  for  not 
less  than  24  months  to  benefits  under  title  II  of  this  Act  (or  would 
have  been  so  entitled  to  such  benefits  if  certain  government  em- 
ployment were  covered  employment  under  such  title)  or  under  the 
railroad  retirement  system  on  the  basis  of  a  disability,  and  (3)  cer- 
tain individuals  who  do  not  meet  the  conditions  specified  in  either 
clause  (1)  or  (2)  but  who  are  medically  determined  to  have  end 
stage  renal  disease. 

[scope  of  benefits 

[Sec.  1812.  (a)  The  benefits  provided  to  an  individual  by  the  in- 
surance program  under  this  part  shall  consist  of  entitlement  to 
have  payment  made  on  his  behalf  or,  in  the  case  of  payments  re- 
ferred to  in  section  1814(d)(2)  to  him  (subject  to  the  provisions  of 
this  part)  for — 

[(1)  inpatient  hospital  services  for  up  to  150  days  during  any 
spell  of  illness  minus  1  day  for  each  day  of  inpatient  hospital 
services  in  excess  of  90  received  during  any  preceding  spell  of 
illness  (if  such  individual  was  entitled  to  have  payment  for 
such  services  made  under  this  part  unless  he  specifies  in  ac- 
cordance with  regulations  of  the  Secretary  that  he  does  not 
desire  to  have  such  payment  made); 

[(2)(A)  post-hospital  extended  care  services  for  up  to  100 
days  during  any  spell  of  illness,  and  (B)  to  the  extent  provided 
in  subsection  (f),  extended  care  services  that  are  not  post-hospi- 
tal extended  care  services; 

[(3)  home  health  services;  and 

[(4)  in  lieu  of  certain  other  benefits,  hospice  care  with  re- 
spect to  the  individual  during  up  to  two  periods  of  90  days  each 
[and  one  subsequent  period  of  30  days],  a  subseouent  period 
of  SO  days,  and  a  subsequent  extension  period  with  respect  to 
which  the  individual  makes  an  election  under  subsection  (d)(1). 
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[Ob)  Payment  under  this  part  for  services  furnished  an  individ- 
ual during  a  spell  of  illness  may  not  (subject  to  subsection  (c))  be 
made  for — 

[(1)  inpatient  hospital  services  furnished  to  him  during  such 
spell  after  such  services  have  been  furnished  to  him  for  150 
days  during  such  spell  minus  1  day  for  each  day  of  inpatient 
hospital  services  in  excess  of  90  received  during  any  preceding 
spell  of  illness  (if  such  individual  was  entitled  to  have  payment 
for  such  services  made  under  this  part  unless  he  specifies  in 
accordance  with  regulations  of  the  Secretary  that  he  does  not 
desire  to  have  such  payment  made); 

[(2)  post-hospital  extended  care  services  furnished  to  him 
during  such  spell  after  such  services  have  been  furnished  to 
him  for  100  days  during  such  spell;  or 

[(3)  inpatient  psychiatric  hospital  services  furnished  to  him 
after  such  services  have  been  furnished  to  him  for  a  total  of 
190  days  during  his  lifetime. 
[(c)  If  an  individual  is  an  inpatient  of  a  psychiatric  hospital  on 
the  first  day  of  the  first  month  for  which  he  is  entitled  to  benefits 
under  this  part,  the  days  on  which  he  was  an  inpatient  of  such  a 
hospital  in  the  150-day  period  immediately  before  such  first  day 
shadl  be  included  in  determining  the  number  of  days  limit  under 
subsection  (bXD  insofar  as  such  limit  applies  to  (1)  inpatient  psychi- 
atric hospital  services,  or  (2)  inpatient  hospital  services  for  an  indi- 
vidual who  is  an  inpatient  primarily  for  the  diagnosis  or  treatment 
of  mental  illness  (but  shall  not  be  included  in  determining  such 
number  of  days  limit  insofar  as  it  applies  to  other  inpatient  hospi- 
tal services  or  in  determining  the  190-day  limit  under  subsection 
(bX3)). 

[(dXD  Pajnnent  under  this  part  may  be  made  for  hospice  care 
provided  with  respect  to  an  individual  only  during  two  periods  of 
90  days  each  [and  one  subsequent  period  of  30  days],  a  subsequent 
period  of  30  days,  and  a  subsequent  extension  period  during  the  in- 
dividual's lifetime  and  only,  with  respect  to  each  such  period,  if  the 
individual  makes  an  election  under  this  paragraph  to  receive  hos- 
pice care  under  this  part  provided  by,  or  under  arrangements  made 
by,  a  particular  hospice  program  instead  of  certain  other  benefits 
under  this  title. 

[(2XA)  Except  as  provided  in  subparagraphs  (B)  and  (C)  and 
except  in  such  exceptional  and  unusual  circumstances  as  the  Secre- 
tary may  provide,  if  an  individual  makes  such  an  election  for  a 
period  with  respect  to  a  particular  hospice  program,  the  individual 
shall  be  deemed  to  have  waived  all  rights  to  have  payment  made 
under  this  title  with  respect  to — 

[(i)  hospice  care  provided  by  another  hospice  program  (other 
than  under  arrangements  made  by  the  particular  hospice  pro- 
gram) during  the  period,  and 

[(ii)  services  furnished  during  the  period  that  are  deter- 
mined (in  accordance  with  guidelines  of  the  Secretary)  to  be — 
[(I)  related  to  the  treatment  of  the  individual's  condi- 
tion with  respect  to  which  a  diagnosis  of  terminal  illness 
has  been  made  or 

[(II)  equivalent  to  (or  duplicative  of)  hospice  care; 
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except  that  clause  (ii)  shall  not  apply  to  physicians'  services  fur- 
nished by  the  individual's  attending  physician  (if  not  an  employee 
of  the  hospice  program)  or  to  services  provided  by  (or  under  ar- 
rangements made  by)  the  hospice  program. 

[(B)  After  an  individual  makes  such  an  election  with  respect  to  a 
90-  or  30-day  period  or  a  subsequent  extension  period,  the  individual 
may  revoke  the  election  during  the  period,  in  which  case — 

[(i)  the  revocation  shall  act  as  a  waiver  of  the  right  to  have 
payment  made  under  this  part  for  any  hospice  care  benefits  for 
the  remaining  time  in  such  period  and  (for  purposes  of  subsec- 
tion (a)(4)  and  subparagraph  (A))  the  individual  shall  be 
deemed  to  have  been  provided  such  benefits  during  such  entire 
period,  and 

[(ii)  the  individual  may  at  any  time  after  the  revocation  exe- 
cute a  new  election  for  a  subsequent  period,  if  the  individual 
otherwise  is  entitled  to  hospice  care  benefits  with  respect  to 
such  a  period. 

[(C)  An  individual  may,  once  in  each  such  period,  change  the 
hospice  program  with  respect  to  which  the  election  is  made  and 
such  change  shall  not  be  considered  a  revocation  of  an  election 
under  subparagraph  (B). 

[(D)  For  purposes  of  this  title,  an  individual's  election  with  re- 
spect to  a  hospice  program  shall  no  longer  be  considered  to  be  in 
effect  with  respect  to  that  hospice  program  after  the  date  the  indi- 
vidual's revocation  or  change  of  election  with  respect  to  that  elec- 
tion takes  effect. 

[(e)  For  purposes  of  subsections  (b)  and  (c),  in  patient  hospital 
services,  inpatient  psychiatric  hospital  services,  and  post-hospital 
extended  care  services  shall  be  taken  into  account  only  if  payment 
is  or  would  be,  except  for  this  section  or  the  failure  to  comply  with 
the  request  and  certification  requirements  of  or  under  section 
1814(a),  made  with  respect  to  such  services  under  this  part. 

[(f)(1)  The  Secretary  shall  provide  for  coverage,  under  clause  (B) 
of  subsection  (a)(2),  of  extended  care  services  which  are  not  post- 
hospital  extended  care  services  at  such  time  and  for  so  long  as  the 
Secretary  determines,  and  under  such  terms  and  conditions  (de- 
scribed in  paragraph  (2))  as  the  Secretary  finds  appropriate,  that 
the  inclusion  of  such  services  will  not  result  in  any  increase  in  the 
total  of  payments  made  under  this  title  and  will  not  alter  the  acute 
care  nature  of  the  benefit  described  in  subsection  (a)(2). 

[(2)  The  Secretary  may  provide — 

[(A)  for  such  limitations  on  the  scope  and  extent  of  services 
described  in  subsection  (a)(2)(B)  and  on  the  categories  of  indi- 
viduals who  may  be  eligible  to  receive  such  services,  and 

[(B)  notwithstanding  sections  1814,  1861(v),  and  1886,  for 
such  restrictions  and  alternatives  on  the  amounts  and  methods 
of  payment  for  services  described  in  such  subsection, 
as  may  be  necessary  to  carry  out  paragraph  (1). 

[(g)  For  definition  of  "spell  of  illness",  and  for  definitions  of 
other  terms  used  in  this  part,  see  section  1861. 
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SCOPE  OF  BENEFITS  FOR  INDIVIDUALS  COVERED  UNDER  PARTS  A  AND  B 

Sec.  1812,  (a)  The  benefits  provided  by  the  insurance  program 
under  this  part  to  an  individual  who  is  covered  by  such  program 
and  by  the  insurance  program  under  part  B  shall  consist  of  entitle- 
ment to  have  payment  made  on  his  behalf  or,  in  the  case  of  pay- 
ments referred  to  in  section  18H(dX2)  to  him  (subject  to  the  provi- 
sions of  this  part)  for — 

(1)  inpatient  hospital  services; 

(2)  extended  care  services  for  up  to  150  days  during  any  calen- 
dar year; 

(3)  home  health  services;  and 

(4)  in  lieu  of  certain  other  benefits,  hospice  care  with  respect 
to  the  individual  during  up  to  two  periods  of  90  days  each 
land  one  subsequent  period  of  30  days'\,  a  subsequent  period  of 
30  days,  and  a  subsequent  extension  period  with  respect  to 
which  the  individual  makes  an  election  under  subsection  (cXD- 

(b)  Payment  under  this  part  for  services  furnished  to  an  individ- 
ual who  is  covered  by  the  insurance  programs  established  under  this 
part  and  part  B  may  not  be  made  for — 

(1)  extended  care  services  furnished  to  him  during  a  calendar 
year  after  such  services  have  been  furnished  to  him  for  150  days 
during  that  year;  or 

(2)  inpatient  psychiatric  hospital  services  furnished  to  him 
after  such  services  have  been  furnished  to  him  for  a  total  of  190 
days  during  his  lifetime. 

(cXD  Payment  under  this  part  may  be  made  for  hospice  care  pro- 
vided with  respect  to  an  individual  only  during  two  periods  of  90 
days  each  and  one  subsequent  period  of  30  days  during  the  individ- 
ual's lifetime  and  only,  with  respect  to  each  such  period,  if  the  indi- 
vidual makes  an  election  under  this  paragraph  to  receive  hospice 
care  under  this  part  provided  by,  or  under  arrangements  made  by,  a 
particular  hospice  program  instead  of  certain  other  benefits  under 
this  title. 

(2XA)  Except  as  provided  in  subparagraphs  (B)  and  (C)  and  except 
in  such  exceptional  and  unusual  circumstances  as  the  Secretary  may 
provide,  if  an  individual  makes  such  an  election  for  a  period  with 
respect  to  a  particular  hospice  program,  the  individual  shall  be 
deemed  to  have  waived  all  rights  to  have  payment  made  under  this 
title  with  respect  to — 

(i)  hospice  care  provided  by  another  hospice  program  (other 
than  under  arrangements  made  by  the  particular  hospice  pro- 
gram) during  the  period,  and 

(ii)  services  furnished  during  the  period  that  are  determined 
(in  accordance  with  guidelines  of  the  Secretary)  to  be — 

(I)  related  to  the  treatment  of  the  individual's  condition 
with  respect  to  which  a  diagnosis  of  terminal  illness  has 
been  made,  or 
■(II)  equivalent  to  (or  duplicative  of)  hospice  care; 
except  that  clause  (ii)  shall  not  apply  to  physicians'  services  fur- 
nished by  the  individual's  attending  physician  (if  not  an  employee 
of  the  hospice  program)  or  to  services  provided  by  (or  unde:  arrange- 
ments made  by)  the  hospice  program. 
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(B)  After  an  individual  makes  such  an  election  with  respect  to  a 
90-  or  30-day  period,  the  individual  may  revoke  the  election  during 
the  period,  in  which  case — 

(i)  the  revocation  shall  act  as  a  waiver  of  the  right  to  have 
payment  made  under  this  part  for  any  hospice  care  benefits  for 
the  remaining  time  in  such  period  and  (for  purposes  of  subpara- 
graph (A),  subsection  (aX4X  and  section  1812A(aX4))  the  individ- 
ual shall  be  deemed  to  have  been  provided  such  benefits  during 
such  entire  period,  and 

(ii)  the  individual  may  at  any  time  after  the  revocation  exe- 
cute a  new  election  for  a  subsequent  period,  if  the  individual 
otherwise  is  entitled  to  hospice  care  benefits  with  respect  to 
such  a  period. 

(C)  An  individual  may,  once  in  each  such  period,  change  the  hos- 
pice program  with  respect  to  which  election  is  made  and  such 
change  shall  not  be  considered  a  revocation  of  an  election  under 
subparagraph  (B). 

(D)  For  purposes  of  this  title,  an  individual's  election  with  respect 
to  a  hospice  program  shall  no  longer  be  considered  to  be  in  effect 
with  respect  to  that  hospice  program  after  the  date  the  individual's 
revocation  or  change  of  election  with  respect  to  that  election  takes 
effect. 

(d)  For  purposes  of  subsection  (b),  inpatient  psychiatric  hospital 
services  and  extended  care  services  shall  be  taken  into  account  only 
if  payment  is  or  would  be,  except  for  this  section  or  the  failure  to 
comply  with  the  request  and  certification  requirements  of  or  under 
section  1814(aX  made  with  respect  to  such  services  under  this  part. 

SCOPE  OF  BENEFITS  FOR  INDIVIDUALS  COVERED  UNDER  PART  A  ONLY 

Sec.  1812A.  (a)  The  benefits  provided  by  the  insurance  program 
under  this  part  to  an  individual  who  is  covered  by  such  program 
but  not  by  the  insurance  program  under  part  B  shall  consist  of  enti- 
tlement to  have  payment  made  on  his  behalf  or,  in  the  case  of  pay- 
ments referred  to  in  section  1814(dX2)  to  him  (subject  to  the  provi- 
sions of  this  part)  for — 

(1)  inpatient  hospital  services  for  up  to  150  days  during  any 
spell  of  illness  minus  1  day  for  each  day  of  inpatient  hospital 
services  in  excess  of  90  received  during  any  preceding  spell  of 
illness  (if  such  individual  was  entitled  to  have  payment  for 
such  services  made  under  this  part  unless  the  individual  speci- 
fies in  accordance  with  regulations  c,"  the  Secretary  that  the  in- 
dividual does  not  desire  to  have  such  payment  made); 

(2XA)  post-hospital  extended  care  services  for  up  to  100  days 
during  any  speli  of  illness,  and  (B)  to  the  extent  provided  in 
subsection  (f),  extended  care  services  that  are  not  post-hospital 
extended  care  services; 

(2)  home  health  services;  and 

(4)  in  lieu  of  certain  other  benefits,  hospice  care  with  respect 
to  the  individual  during  up  to  two  periods  of  90  days  each 
Zand  one  subsequent  period  of  SO  days2,  a  subsequent  period  of 
30  days,  and  a  subsequent  extension  period  with  respect  to 
which  the  individual  makes  an  election  under  section  1812(cXV. 
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(b)  Payment  under  this  part  for  services  furnished  during  a  spell 
of  illness  to  an  individual  who  is  covered  by  the  insurance  program 
under  this  part  but  not  by  the  insurance  program  under  part  B  may 
not  (subject  to  subsection  (c))  be  made  for — 

(1)  inpatient  hospital  services  furnished  to  the  individual 
during  such  spell  after  such  services  have  been  furnished  to  the 
individual  for  150  days  during  such  spell  minus  1  day  for  each 
day  of  inpatient  hospital  services  in  excess  of  90  days  received 
during  any  preceding  spell  of  illness  (if  such  individual  was  en- 
titled to  have  payment  for  such  services  made  under  this  part 
unless  he  specifies  in  accordance  with  regulations  of  the  Secre- 
tary that  he  does  not  desire  to  have  such  payment  made); 

(2)  post-hospital  extended  care  services  furnished  to  the  indi- 
vidual during  such  spell  after  such  services  have  been  furnished 
to  the  individual  for  100  days  during  such  spell;  or 

(3)  inpatient  psychiatric  hospital  services  furnished  to  the  in- 
dividual after  such  services  have  been  furnished  to  the  individ- 
ual for  a  total  of  190  days  during  the  lifetime  of  the  individual. 

(c)  If  an  individual  is  an  inpatient  of  a  psychiatric  hospital  on 
the  first  day  of  the  first  month  for  which  he  is  entitled  to  benefits 
under  this  part,  the  days  on  which  he  was  an  inpatient  of  such  a 
hospital  in  the  150-day  period  immediately  before  such  first  day 
shall  be  included  in  determining  the  number  of  days  limit  under 
subsection  (b)(1)  insofar  as  such  limit  applies  to  (1)  inpatient  psychi- 
atric hospital  services,  or  (2)  inpatient  hospital  services  for  an  indi- 
vidual who  is  an  inpatient  primarily  for  the  diagnosis  or  treatment 
of  mental  illness  (but  shall  not  be  included  in  determining  such 
number  of  days  limit  insofar  as  it  applies  to  other  inpatient  hospi- 
tal services  or  in  determining  the  190-day  limit  under  subsection 
(b)(3)). 

(d)  The  provisions  of  section  1812(c)  shall  apply  to  individuals 
who  are  covered  by  the  insurance  program  under  this  part  but  not 
by  the  insurance  program  under  part  B  in  the  same  manner  and  to 
the  same  extent  as  those  provisions  apply  to  individuals  who  are 
covered  under  both  such  programs. 

(e)  For  purposes  of  subsections  (b)  and  (c),  inpatient  hospital  serv- 
ices, inpatient  psychiatric  hospital  services,  and  post-hospital  ex- 
tended care  services  shall  be  taken  into  account  only  if  payment  is 
or  would  be,  except  for  this  section  or  the  failure  to  comply  with  the 
request  and  certification  requirements  of  or  under  section  1814(a), 
made  with  respect  to  such  services  under  this  part. 

(f) (1)  The  Secretary  shall  provide  for  coverage,  under  subsection 
(a)(2)(B),  of  extended  care  services  which  are  not  post-hospital  ex- 
tended care  services  at  such  time  and  for  so  long  as  the  Secretary 
determines,  and  under  such  terms  and  conditions  (described  in 
paragraph  (2))  as  the  Secretary  finds  appropriate,  that  the  inclusion 
of  such  services  will  not  result  in  any  increase  in  the  total  of  pay- 
ments made  under  this  title  and  will  not  alter  the  acute  care  nature 
of  the  benefit  described  in  subsection  (aX2). 

(2)  The  Secretary  may  provide — 

(A)  for  such  limitations  on  the  scope  and  extent  of  services  de- 
scribed in  subsection  (aX2XB}  and  on  the  categories  of  individ- 
uals who  may  be  eligible  to  receive  such  services,  and 
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(B)  notwithstanding  sections  1814,  1861(v),  and  1886,  for  such 
restrictions  and  alternatives  on  the  amounts  and  methods  of 
payment  for  services  described  in  such  subsection, 
as  may  be  necessary  to  carry  out  paragraph  (1). 

[deductibles  and  coinsurance 

[Sec.  1813.  (aXD  The  amount  payable  for  inpatient  hospital  serv- 
ices furnished  an  individual  during  any  spell  of  illness  shall  be  re- 
duced by  a  deduction  equal  to  the  inpatient  hospital  deductible  or, 
if  less,  the  charges  impeded  with  respect  to  such  individual  for  such 
services,  except  that,  if  the  customary  charges  for  such  services  are 
greater  than  the  charges  so  imposed,  such  customary  charges  shall 
be  considered  to  be  the  charges  so  imposed.  Such  amount  shall  be 
further  reduced  by  a  coinsurance  amount  equal  to — 

[(A)  one-fourth  of  the  inpatient  hospital  deductible  for  each 
day  (before  the  91st  day)  on  which  such  individual  is  funished 
such  services  during  such  spell  of  illness  after  such  services 
have  been  furnished  to  him  for  60  days  during  such  spell;  and 
[(B)  one-half  of  the  inpatient  hospital  deductible  for  each 
day  (before  the  day  following  the  last  day  for  which  such  indi- 
vidual is  entitled  under  section  1812(a)(1)  to  have  payment 
made  on  his  behalf  for  inpatient  hospital  services  during  such 
spell  of  illness)  on  which  such  individual  is  furnished  such 
services  during  such  spell  of  illness  after  such  services  have 
been  furnished  to  him  for  90  days  during  such  spell; 
except  that  the  reduction  under  this  sentence  for  any  day  shall  not 
exceed  the  charges  imposed  for  that  day  with  respect  to  such  indi- 
vidual for  such  services  (and  for  this  purpose,  if  the  customary 
charges  for  such  services  are  greater  than  the  charges  so  imposed, 
such  customary  charges  shall  be  considered  to  be  the  charges  so 
imposed). 

[(2)  The  amount  payable  to  any  provider  of  services  under  this 
part  for  services  furnished  an  individual  during  any  spell  of  illness 
shall  be  further  reduced  by  a  deduction  equal  to  the  cost  of  the 
first  three  pints  of  whole  blood  (or  equivalent  quantities  of  packed 
red  blood  cells,  as  defined  under  regulations)  furnished  to  him  as 
part  of  such  services  during  such  spell  of  illness. 

[(3)  The  amount  payable  for  post-hospital  extended  care  services 
furnished  an  individual  during  any  spell  of  illness  shall  be  reduced 
by  a  coinsurance  amount  equal  to  one-eighth  of  the  inpatient  hospi- 
tal deductible  for  each  day  (before  the  101st  day)  on  which  he  is 
furnished  such  services  after  such  services  have  been  furnished  to 
him  for  20  days  during  such  spell. 

[(4XA)  The  amount  payable  for  hospice  care  shall  be  reduced— 
[(i)  in  the  case  of  drugs  and  biologicals  provided  on  an  out- 
patient basis  by  (or  under  arrangements  made  by)  the  hospice 
program,  by  a  coinsurance  amount  equal  to  an  amount  (not  to 
exceed  $5  per  prescription)  determined  in  accordance  with  a 
drug  copayment  schedule  (established  by  the  hospice  program) 
which  is  related  to,  and  approximates  5  percent  of,  the  cost  of 
the  drug  or  biological  to  the  program,  and 

[(ii)  in  the  case  of  respite  care  provided  by  (or  under  ar- 
rangements made  by)  the  hospice  program,  by  a  coinsurance 
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amount  equal  to  5  percent  of  the  amount  estimated  by  the  hos- 
pice program  (in  accordance  with  regulations  of  the  Secretary) 
to  be  equal  to  the  amount  of  pa3rment  under  section  1814(i)  to 
that  program  for  respite  care; 
except  that  the  total  of  the  coinsurance  required  under  clause  (ii) 
for  an  individual  may  not  exceed  for  a  hospice  coinsurance  period 
the  inpatient  hospital  deductible  applicable  for  the  year  in  which 
the  period  began.  For  purposes  of  this  subparagraph,  the  term 
"hospice  coinsurance  period"  means,  for  an  individual,  a  period  of 
consecutive  days  beginning  with  the  first  day  for  which  an  election 
under  section  1812(d)  is  in  effect  for  the  individual  and  ending  with 
the  close  of  the  first  period  of  14  consecutive  days  on  each  of  which 
such  an  election  is  not  in  effect  for  the  individual. 

[(B)  During  the  period  of  election  by  an  individual  under  section 
1812(d)(1),  no  copayments  or  deductibles  other  than  those  under 
subparagraph  (A)  shall  apply  with  respect  to  services  furnished  to 
such  individual  which  constitute  hospice  care,  regardless  of  the  set- 
ting in  which  such  services  are  furnished. 

[(b)(1)  The  inpatient  hospital  deductible  for  1987  shall  be  $520. 
The  inpatient  hospital  deductible  for  any  succeeding  year  shall  be 
an  amount  equal  to  the  inpatient  hospital  deductible  for  the  pre- 
ceding calendar  year,  changed  by  the  applicable  percentage  in- 
crease (as  defined  in  section  1886(bX3)(B))  which  is  applied  under 
section  1886(d)(3)(A)  for  discharges  in  the  fiscal  year  that  begins  on 
October  1  of  such  preceding  calendar  year,  and  adjusted  to  reflect 
changes  in  real  case  mix  (determined  on  the  basis  of  the  most 
recent  case  mix  data  available).  Any  amount  determined  under  the 
preceding  sentence  which  is  not  a  multiple  of  $4  shall  be  rounded 
to  the  nearest  multiple  of  $4  (or,  if  it  is  midway  between  two  multi- 
ples of  $4,  to  the  next  higher  multiple  of  $4). 

[(2)  The  Secretary  shall  promulgate  the  inpatient  hospital  de- 
ductible and  all  coinsurance  amounts  under  this  section  between 
September  1  and  September  15  of  the  year  preceding  the  year  to 
which  they  will  apply. 

[(3)  The  inpatient  hospital  deductible  for  a  year  shall  apply  to — 
[(A)  the  deduction  under  the  first  sentence  of  subsection 
(a)(1)  for  the  year  in  which  the  first  day  of  inpatient  hospital 
services  occurs  in  a  spell  of  illness,  and 

[(B)  to  the  coinsurance  amounts  under  subsection  (a)  for  in- 
patient hospital  services  and  post-hospital  extended  care  serv- 
ices furnished  in  that  year.] 

DEDUCTIBLES  AND  COINSURANCE  FOR  INDIVIDUALS  COVERED  UNDER 

PARTS  A  AND  B 

Sec.  1813.  (a)(1)(A)  Subject  to  subparagraph  (C),  the  amount  pay- 
able for  inpatient  hospital  services  furnished  to  an  individual  who 
is  covered  by  the  insurance  programs  under  this  part  and  part  B 
during  the  individual's  first  period  of  hospitalization  to  begin 
during  a  calendar  year  shall  be  reduced  by  a  deduction  equal  to  the 
inpatient  hospital  deductible  for  that  year  or,  if  less,  the  charges  im- 
posed with  respect  to  such  individual  for  such  services,  except  that, 
if  the  customary  charges  for  such  services  are  greater  than  the 
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charges  so  imposed,  such  customary  charges  shall  he  considered  to 
be  the  charges  so  imposed. 

(B)  For  purposes  of  subparagraph  (A),  the  term  ''period  of  hospi- 
talization '  means,  with  respect  to  an  individual,  the  period  begin- 
ning on  the  first  day  the  individual  is  furnished  inpatient  hospital 
services  and  ending  on  the  individual 's  date  of  discharge  (as  estab- 
lished by  the  Secretary  for  purposes  of  section  1886)  from  the  hospi- 
tal (or,  in  the  case  of  a  transfer,  hospitals)  involved. 

(C)  In  the  case  of  an  individual  with  respect  to  whom — 

(i)  a  period  of  hospitalization  begins  during  December  of  any 
calendar  year, 

(ii)  an  inpatient  hospital  deductible  is  imposed  with  respect  to 
such  period  of  hospitalization,  and 

(Hi)  a  period  of  hospitalization  begins  during  January  of  the 
following  calendar  year, 
no  inpatient  hospital  deductible  shall  be  imposed  with  respect  to  a 
period  of  hospitalization  beginning  in  January  of  such  following 
year  (and  such  period  of  hospitalization  shall  not  be  taken  into  ac- 
count in  determining  the  application  of  an  inpatient  hospital  de- 
ductible to  any  period  of  hospitalization  beginning  for  such  individ- 
ual after  January  SI  of  such  following  year). 

(2)  The  amount  payable  to  any  provider  of  services  under  this  part 
for  services  furnished  during  any  calendar  year  to  an  individual 
who  is  covered  by  the  programs  established  under  this  part  and  part 
B  shall  be  further  reduced  by  a  deduction  equal  to  the  cost  of  the 
first  3  pints  of  whole  blood  (or  equivalent  quantities  of  packed  red 
blood  cells,  as  defined  under  regulations)  furnished  to  him  as  part 
of  such  services  during  that  year. 

(3XA)  The  amount  payable  for  extended  care  services  furnished  in 
any  calendar  year  to  an  individual  who  is  covered  by  the  insurance 
programs  established  under  this  part  and  part  B  shall  be  reduced 
by  the  coinsurance  amount  (promulgated  under  subparagraph  (C) 
for  that  year)  for  each  of  the  first  10  days  on  which  he  is  furnished 
such  services  during  any  stay  in  a  skilled  nursing  facility,  but  in  no 
event  shall  a  coinsurance  amount  be  imposed  under  this  paragraph 
with  respect  to  an  individual  for  more  than  10  days  in  any  calendar 
year. 

(B)  Before  September  1  of  each  year  (beginning  with  1987),  the  Sec- 
retary shall  estimate  the  national  average  per  diem  reasonable  cost 
recognized  under  this  title  for  extended  care  services  that  will  be 
furnished  in  the  succeeding  calendar  year. 

(C)  The  Secretary  shall,  in  September  of  each  year  (beginning  with 
1987)  promulgate  the  coinsurance  amount  that  shall  apply  to  ex- 
tended  care  services  furnished  in  the  succeeding  year.  Such  amount 
shall  be  equal  to  15  percent  of  the  national  average  per  diem  cost 
estimated  under  subparagraph  (B)  for  that  year,  if  the  coinsurance 
amount  determined  under  the  preceding  sentence  is  not  a  multiple 
of  $1,  it  shall  be  rounded  to  the  nearest  multiple  of  $1  (or,  if  it  is  a 


multiple  of  $1). 

(iXA)  The  amount  payable  for  hospice  care  shall  be  reduced— 

(i)  in  the  case  of  drugs  and  biologicals  provided  on  an  outpa- 
tient basis  by  (or  under  arrangements  made  by)  the  hospice  pro- 
gram, by  a  coinsurance  amount  equal  to  an  amount  (not  to 


multiple  of  50  cents 


next  higher 
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exceed  $5  per  prescription)  determined  in  accordance  with  a 
drug  copayment  schedule  (established  by  the  hospice  program) 
which  is  related  to,  and  approximates  5  percent  of,  the  cost  of 
the  drug  or  biological  to  the  program,  and 

(ii)  in  the  case  of  respite  care  provided  by  (or  under  arrange- 
ments made  by)  the  hospice  program,  by  a  coinsurance  amount 
equal  to  5  percent  of  the  amount  estimated  by  the  hospice  pro- 
gram (in  accordance  with  regulations  of  the  Secretary)  to  be 
equal  to  the  amount  of  payment  under  section  1814(i)  to  that 
program  for  respite  care; 
except  that  the  total  of  the  coinsurance  required  under  clause  (ii)  for 
an  individual  may  not  exceed  for  a  hospice  coinsurance  period  the 
inpatient  hospital  deductible  applicable  for  the  year  in  which  the 
period  began.  For  purposes  of  this  subparagraph,  the  term  ''hospice 
coinsurance  period''  means,  for  an  individual,  a  period  of  consecu- 
tive days  beginning  with  the  first  day  for  which  an  election  under 
section  1812(c)  is  in  effect  for  the  individual  and  ending  with  the 
close  of  the  first  period  of  H  consecutive  days  on  each  of  which  such 
an  election  is  not  in  effect  for  the  individual. 

(B)  During  the  period  of  an  election  by  an  individual  under  sec- 
tion 1812(cXl),  no  copayments  or  deductibles  other  than  those  under 
subparagraph  (A)  shall  apply  with  respect  to  services  furnished  to 
such  individual  which  constitute  hospice  care,  regardless  of  the  set- 
ting in  which  such  services  are  furnished. 

(b)(1)  The  inpatient  hospital  deductible  for  1987  shall  be  $520. 
The  inpatient  hospital  deductible  for  any  succeeding  year  shall  be 
an  amount  equal  to  the  inpatient  hospital  deductible  for  the  preced- 
ing calendar  year,  changed  by  the  applicable  percentage  increase  (as 
defined  in  section  1886(b)(3)(B))  which  is  applied  under  section 
1886(dX3)(A)  for  discharges  in  the  fiscal  year  that  begins  on  October 
1  of  such  preceding  calendar  year,  and  adjusted  to  reflect  changes 
in  real  case  mix  (determined  on  the  basis  of  the  most  recent  case 
mix  data  available).  Any  amount  determined  under  the  preceding 
sentence  which  is  not  a  multiple  of  $4  shall  be  rounded  to  the  near- 
est multiple  of  $4  (or,  if  it  is  midway  between  two  multiples  of  $4, 
the  next  higher  multiple  of  $4) 

(2)  The  Secretary  shall  promulgate  the  inpatient  hospital  deducti- 
ble and  all  coinsurance  amounts  under  this  section  between  Septem- 
ber 1  and  September  15  of  the  year  preceding  the  year  to  which  they 
will  apply. 

DEDUCTIBLES  AND  COINSURANCE  AMOUNTS  FOR  INDIVIDUALS  COVERED 

UNDER  PART  A  ONLY 

Sec.  1813A.  (a)(1)  The  amount  payable  for  inpatient  hospital  serv- 
ices furnished  during  any  spell  of  illness  to  an  individual  who  is 
covered  by  the  insurance  program  under  this  part  but  not  by  the  in- 
surance program  under  part  B  shall  be  reduced  by  a  deduction 
equal  to  the  inpatient  hospital  deductible  or,  if  less,  the  charges  im- 
posed with  respect  to  such  individual  for  such  services,  except  that, 
if  the  customary  charges  for  such  services  are  greater  than  the 
charges  so  imposed,  such  customary  charges  shall  be  considered  to 
be  the  charges  so  imposed.  Such  amount  shall  be  further  reduced  by 
a  coinsurance  amount  equal  to — 
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(A)  one-fourth  of  the  inpatient  hospital  deductible  for  each 
day  (before  the  91st  day)  on  which  such  individual  is  furnished 
such  services  during  such  spell  of  illness  after  such  services 
have  been  furnished  to  him  for  60  days  during  such  spell;  and 

(B)  one-half  of  the  inpatient  hospital  deductible  for  each  day 
(before  the  day  following  the  last  day  for  which  such  individual 
is  entitled  under  section  1812A(aXl)  to  have  payment  made  on 
his  behalf  for  inpatient  hospital  services  during  such  spell  of 
illness)  on  which  such  individual  is  furnished  such  services 
during  such  spell  of  illness  after  such  services  have  been  fur- 
nished to  him  for  9u  days  during  such  spell; 

except  that  the  reduction  under  this  sentence  for  any  day  shall  not 
exceed  the  charges  imposed  for  that  day  with  respect  to  such  indi- 
vidual for  such  services  (and  for  this  purpose,  if  the  customary 
charges  for  such  services  are  greater  than  the  charges  so  imposed, 
such  customary  charges  shall  be  considered  to  be  the  charges  so  im- 
posed). 

(2)  The  amount  payable  to  any  provider  of  services  under  this  part 
for  services  furnished  during  any  spell  of  illness  to  an  individual 
who  is  covered  by  the  insurance  program  under  this  part  but  not  by 
the  insurance  program  under  part  B  shall  be  further  reduced  by  a 
deduction  equal  to  the  cost  of  the  first  2  pints  of  whole  blood  (or 
equivalent  quantities  of  packed  red  blood  cells,  as  defined  under 
regulations)  furnished  to  him  as  part  of  such  services  during  such 
spell  of  illness. 

(3)  The  amount  payable  for  post-hospital  extended  care  services 
furnished  during  any  spell  of  illness  to  an  individual  who  is  cov- 
ered by  the  insurance  program  under  this  part  but  not  by  the  insur- 
ance program  under  part  B  shall  be  reduced  by  a  coinsurance 
amount  equal  to  one-eighth  of  the  inpatient  hospital  deductible  for 
each  day  (before  the  101st  day)  on  which  the  individual  is  furnished 
such  services  after  such  services  have  been  furnished  to  the  individ- 
ual for  20  days  during  such  spell. 

(b)  The  provisions  of  section  1813(a)(4)  shall  apply  to  individuals 
who  are  covered  by  the  insurance  program  under  this  part  but  not 
by  the  insurance  program  under  part  B  in  the  same  manner  and  to 
the  same  extent  as  those  provisions  apply  to  individuals  covered 
under  both  such  programs. 

(cXD  For  purposes  of  this  section,  the  ''inpatient  hospital  deducti- 
ble'^ for  a  year  is  the  inpatient  hospital  deductible  promulgated 
under  section  1813  for  that  year. 

(2)  The  inpatient  hospital  deductible  for  a  year  shall  apply  to — 

(A)  the  deduction  under  the  first  sentence  of  subsection  (a)(1) 
for  the  year  in  which  the  first  day  of  inpatient  hospital  services 
occurs  in  a  spell  of  illness,  and 

(B)  to  the  coinsurance  amounts  under  subsection  (a)  for  inpa- 
tient hospital  services  and  post-hospital  extended  care  services 
furnished  in  that  year. 

CONDITIONS  OF  AND  UMITATIONS  ON  PAYMENT  FOR  SERVICES 

Requirement  of  Requests  and  Certifications 

Sec.  1814.  (a)  Except  as  provided  in  subsections  (d)  and  (g)  and  in 
section  1876,  payment  for  services  furnished  an  individual  may  be 
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made  only  to  providers  of  services  which  are  eligible  therefor  under 
section  1866  and  only  if — 

*♦»♦♦♦♦ 

(2)  a  physician  certifies  (and  recertifies,  where  such  services 
are  furnished  over  a  period  of  time,  in  such  cases,  with  such 
frequency,  and  accompanied  by  such  supporting  material,  ap- 
propriate to  the  case  involved,  as  may  be  provided  by  regula- 
tions, except  that  the  first  of  such  recertifications  shall  be  re- 
quired in  each  case  of  inpatient  hospital  services  not  later  than 
the  20th  day  of  such  period)  that — 

**♦♦♦*♦ 

(BXi)  in  the  case  of  post-hospital  extended  care  services, 
such  services  are  or  were  required  to  be  given  because  the 
individual  needs  or  needed  on  a  daily  basis  skilled  nursing 
care  (provided  directly  by  or  requiring  the  supervision  of 
skilled  nursing  personnel)  or  other  skilled  rehabilitation 
services,  which  as  a  practical  matter  can  only  be  provided 
in  a  skilled  nursing  facility  on  an  inpatient  basis,  for  any 
of  the  conditions  with  respect  to  which  he  was  receiving 
inpatient  hospital  services  (or  services  which  would  consti- 
tute inpatient  hospital  services  if  the  institution  met  the 
requirements  of  paragraphs  (6)  and  (9)  of  section  1861(e)) 
prior  to  transfer  to  the  skilled  nursing  facility  or  for  a  con- 
dition requiring  such  extended  care  services  which  arose 
after  such  transfer  and  while  he  was  still  in  the  facility  for 
treatment  of  the  condition  or  conditions  for  which  he  was 
receiving  such  inpatient  hospital  services and 

(ii)  in  the  case  of  extended  care  services,  such  services  are 
or  were  required  to  he  given  because  the  individual  needs  or 
needed  on  a  daily  basis  skilled  nursing  care  (provided  di- 
rectly by  or  requiring  the  supervision  of  skilled  nursing  per- 
sonnel) or  other  skilled  rehabilitative  services,  which  as  a 
practical  matter  can  only  be  provided  in  a  skilled  nursing 
facility; 

♦  *♦♦♦*♦ 

(6)  with  respect  to  inpatient  hospital  services,  extended  care 
services,  or  post-hospital  extended  care  services  furnished  such 
individual  during  a  continuous  period,  a  finding  has  not  been 
made  (by  the  physician  members  of  the  committee  or  group,  as 
described  in  section  1861(k)(4),  including  any  finding  made  in 
the  course  of  a  sample  or  other  review  of  admissions  to  the  in- 
stitution) pursuant  to  the  system  of  utilization  review  that  fur- 
ther inpatient  hospital  services,  further  extended  care  services, 
or  further  post-hospital  extended  care  services,  as  the  case  inay 
be,  are  not  medically  necessary;  except  that,  if  such  a  finding 
has  been  made,  payment  may  be  made  for  such  services  fur- 
nished before  the  4th  day  after  the  day  on  which  the  hospital 
or  skilled  nursing  facility,  as  the  case  may  be,  received  notice 
of  such  finding;  and 

(7)  in  the  case  of  hospice  care  provided  an  individual — 

(A)(i)  in  the  first  90-day  period — 
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(I)  the  individual's  attending  physician  (as  defined  in 
section  1861(dd)(3)(B)),  and 

(II)  the  medical  director  (or  physician  member  of  the 
interdisciplinary  group  described  in  section 
1861(dd)(2)(B))  of  the  hospice  program  providing  (or  ar- 
ranging for)  the  care, 

each  certify,  not  later  than  two  days  after  hospice  care  is 
initiated,  that  the  individual  is  terminally  ill  (as  defined  in 
section  1861(ddX3)(A)),  [andj 

(ii)  in  a  subsequent  90-  or  30-day  period,  the  medical  di- 
rector or  physician  described  in  clause  (i)(II)  recertifies  at 
the  beginning  of  the  period  that  the  individual  is  terminal- 
ly illE;3>  cLf^d 

(Hi)  in  a  subsequent  extension  period,  the  medical  direc- 
tor or  physician  described  in  clause  (i)(II)  recertifies  at  the 
beginning  of  the  period  that  the  individual  is  terminally 
ill; 

«**«**« 

To  the  extent  provided  by  regulations,  the  certification  and  recerti- 
fication  requirements  of  paragraph  (2)  shall  be  deemed  satisfied 
where,  at  a  later  date,  a  physician  makes  certification  of  the  kind 
provided  in  subparagraph  (A),  (B),  (C),  or  (D)  of  paragraph  (2) 
(whichever  would  have  applied),  but  only  where  such  certification 
is  accompanied  by  such  medical  and  other  evidence  as  may  be  re- 
quired by  such  regulations.  With  respect  to  the  physician  certifica- 
tion required  by  paragraph  (2)  for  home  health  services  furnished 
to  any  individual  by  a  home  health  agency  (other  than  an  agency 
which  is  a  governmental  entity)  and  with  respect  to  the  establish- 
ment and  review  of  a  plan  for  such  services,  the  Secretary  shall 
prescribe  regulations  which  shall  become  effective  no  later  than 
July  1,  1981,  and  which  prohibit  a  physician  who  has  a  significant 
ownership  interest  in,  or  a  significant  financial  or  contractual  rela- 
tionship with,  such  home  health  agency  from  performing  such  cer- 
tification and  from  establishing  or  reviewing  such  plan,  except  that 
such  prohibition  shall  not  apply  with  respect  to  a  home  health 
agency  which  is  a  sole  community  home  health  agency  (as  deter- 
mined by  the  Secretary).  For  purposes  of  the  preceding  sentence, 
service  by  a  physician  as  an  uncompensated  officer  or  director  of  a 
home  health  agency  shall  not  constitute  having  a  significant  own- 
ership interest  in,  or  a  significant  financial  or  contractual  relation- 
ship with,  such  agency.  For  purposes  of  paragraph  (2)(C),  an  indi- 
vidual shall  be  considered  to  be  ''confined  to  his  home''  if  the  indi- 
vidual has  a  condition,  due  to  an  illness  or  injury,  that  restricts  the 
ability  of  the  individual  to  leave  his  or  her  home  except  with  the 
aid  of  a  supportive  device  (such  as  crutches,  a  cane,  a  wheelchair,  or 
a  walker)  or  if  the  indivudual  has  a  condition  such  that  leaving  his 
or  her  home  is  medically  contra-indicated.  While  an  individual  does 
not  have  to  be  bedridden  to  be  considered  "confined  to  his  home", 
the  condition  of  the  individual  should  be  such  that  there  exists  a 
normal  inability  to  leave  home,  that  leaving  home  requires  a  consid- 
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erable  and  taxing  effort  by  the  individual,  and  that  absences  of  the 
individual  from  home  are  infrequent  or  of  relatively  short  duration. 

Amount  Paid  to  Providers 

(b)  The  amount  paid  to  any  provider  of  services  (other  than  a 
hospice  program  providing  hospice  care  and  other  than  a  home 
health  agency  with  respect  to  durable  medical  equipment)  with  re- 
spect to  services  for  which  payment  may  be  made  under  this  part 
shall,  subject  to  the  provisions  of  sections  1813,  1813a,  and  1886, 
be— 

Payments  for  Emergency  Hospital  Services 

(d)(1)  Pa)mients  shall  also  be  made  to  any  hospital  for  inpatient 
hospital  services  furnished  in  a  calendar  year,  by  the  hospital  or 
under  arrangements  (as  defined  in  section  1861(w))  with  it,  to  an 
individual  entitled  to  hospital  insurance  benefits  under  section  226 
even  though  such  hospital  does  not  have  an  agreement  in  effect 
under  this  title  if  (A)  such  services  were  emergency  services,  (B)  the 
Secretary  would  be  required  to  make  such  payment  if  the  hospital 
had  such  an  agreement  in  effect  and  otherwise  met  the  conditions 
of  payment  hereunder,  and  (C)  such  hospital  hais  elected  to  claim 
payments  for  all  such  inpatient  emergency  services  and  for  the 
emergency  outpatient  services  referred  to  in  section  1835(b)  fur- 
nished during  such  year.  Such  payments  shall  be  made  only  in  the 
amounts  provided  under  subsection  (b)  and  then  only  if  such  hospi- 
tal agrees  to  comply,  with  respect  to  the  emergency  services  provid- 
ed, with  the  provisions  of  section  1866(a). 

(2)  Payment  may  be  made  on  the  basis  of  an  itemized  bill  to  an 
individual  entitled  to  hospital  insurance  benefits  under  section  226 
for  services  described  in  paragraph  (1)  which  are  emergency  serv- 
ices if  (A)  payment  cannot  be  made  under  paragraph  (1)  solely  be- 
cause the  hospital  does  not  elect  to  claim  such  payment,  and  (B) 
such  individual  files  application  (submitted  within  such  time  and 
in  such  form  and  manner  and  by  such  person,  and  containing  and 
supported  by  such  information  as  the  Secretary  shall  by  regula- 
tions prescribe)  for  reimbursement. 

(3)  The  amounts  payable  under  the  preceding  paragraph  with  re- 
spect to  services  described  therein  shall,  subject  to  the  provisions  of 
[section  18133  sections  1813  and  1813A,  be  equal  to  60  percent  of 
the  hospital's  reasonable  charges  for  routine  services  furnished  in 
the  accommodations  occupied  by  the  individual  or  in  semiprivate 
accommodations  (as  defined  in  section  1861(v)(4)),  whichever  is  less, 
plus  80  percent  of  the  hospital's  reasonable  charges  for  ancillary 
services.  If  separate  charges  for  routine  and  ancillary  services  are 
not  made  by  the  hospital,  reimbursement  may  be  based  on  two- 
thirds  of  the  hospital's  reasonable  charges  for  the  services  received 
but  not  to  exceed  the  charges  which  would  have  been  made  if  the 
patient  had  occupied  semiprivate  accommodations.  For  purposes  of 
the  preceding  provisions  of  this  paragraph,  the  term  "routine  serv- 
ices' shall  mean  the  regular  room,  dietary,  and  nursing  services. 
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minor  medical  and  surgical  supplies  and  the  use  of  equipment  and 
facilities  for  which  a  separate  charge  is  not  customarily  made;  the 
term  "ancillary  services"  shall  mean  those  special  services  for 
which  charges  are  customarily  made  in  addition  to  routine  serv- 
ices. 

«*«•*«« 

Payment  for  Inpatient  Hospital  Services  Prior  to  Notification  of 

Noneligibility 

(e)  Notwithstanding  that  an  individual  is  not  entitled  to  have 
pa)anent  made  under  this  part  for  inpatient  hospital  services  fur- 
nished by  any  hospital,  pa)rment  shall  be  made  to  such  hospital 
(unless  it  elects  not  to  receive  such  payment  or,  if  payment  has  al- 
ready been  made  by  or  on  behalf  of  such  individual,  fails  to  refund 
such  payment  within  the  time  specified  by  the  Secretary)  for  such 
services  which  are  furnished  to  the  individual  prior  to  notification 
to  such  hospital  from  the  Secretary  of  his  lack  of  entitlement,  if 
such  payments  are  precluded  only  by  reason  of  section  1812  or  sec- 
tion 1812A  and  if  such  hospital  complies  with  the  requirements  of 
and  regulations  under  this  title  with  respect  to  such  payments,  has 
acted  in  good  faith  and  without  knowledge  of  such  lack  of  entitle- 
ment, and  has  acted  reasonably  in  assuming  entitlement  existed. 
Payment  under  the  preceding  sentence  may  not  be  made  for  serv- 
ices furnished  an  individual  pursuant  to  any  admission  after  the 
6th  elapsed  day  (not  including  as  an  elapsed  day  Saturday,  Sunday, 
or  a  legal  holiday)  after  the  day  on  which  such  admission  occurred. 

Payment  for  Certain  Inpatient  Hospital  Services  Furnished  Outside 

the  United  States 

(fKl)  Payment  shall  be  made  for  inpatient  hospital  services  fur- 
nished to  an  individual  entitled  to  hospital  insurance  benefits 
under  section  226  by  a  hospital  located  outside  the  United  States, 
or  under  arrangements  (as  defined  in  section  1861(w))  with  it,  if— 

(A)  such  individual  is  a  resident  of  the  United  States,  and 

(B)  such  hospital  was  closer  to,  or  substantially  more  accessi- 
ble from,  the  residence  of  such  individual  than  the  nearest  hos- 
pital within  the  United  States  which  was  adequately  equipped 
to  deal  with,  and  was  available  for  the  treatment  of,  such  indi- 
vidual's illness  or  injury. 

(2)  Payment  may  also  be  made  for  emergency  inpatient  hospital 
services  furnished  to  an  individual  entitled  to  hospital  •  insurance 
benefits  under  section  226  by  a  hospital  located  outside  the  United 
States  if— 

(A)  such  individual  was  physically  present— 

(i)  in  a  place  within  the  United  States;  or 

(ii)  at  a  place  within  Canada  while  traveling  without  un- 
reasonable delay  by  the  most  direct  route  (as  determined 
by  the  Secretary)  between  Alaska  and  another  State; 

at  the  time  the  emergency  which  necessitated  such  inpatient 
hospital  services  occurred,  and 

(B)  such  hospital  was  closer  to,  or  substantially  more  accessi- 
ble from,  such  place  than  the  nearest  hospital  within  the 
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United  States  which  was  adequately  equipped  to  deal  with,  and 
was  available  for  the  treatment  of,  such  individual's  illness  or 
injury. 

(3)  Payment  shall  be  made  in  the  amount  provided  under  subsec- 
tion (b)  to  any  hospital  for  the  inpatient  hospital  services  described 
in  paragraph  (1)  or  (2)  furnished  to  an  individual  by  the  hospital  or 
under  arrangements  (as  defined  in  section  1861(w))  with  it  if  (A) 
the  Secretary  would  be  required  to  make  such  payment  if  the  hos- 
pital had  an  agreement  in  effect  under  this  title  and  otherwise  met 
the  conditions  of  payment  hereunder,  (B)  such  hospital  elects  to 
claim  such  payment,  and  (C)  such  hospital  agrees  to  comply,  with 
respect  to  such  services,  with  the  provisions  of  section  1866(a). 

(4)  Payment  for  the  inpatient  hospital  services  described  in  para- 
graph (1)  or  (2)  furnished  to  an  individual  entitled  to  hospital  insur- 
ance benefits  under  section  226  may  be  made  on  the  basis  of  an 
itemized  bill  to  such  individual  if  (A)  payment  for  such  services 
cannot  be  made  under  paragraph  (3)  solely  because  the  hospital 
does  not  elect  to  claim  such  payment,  and  (B)  such  individual  files 
application  (submitted  within  such  time  and  in  such  form  and 
manner  and  by  such  person,  and  continuing  and  supported  by  such 
information  as  the  Secretary  shall  by  regulations  prescribe)  for  re- 
imbursement. The  amount  payable  with  respect  to  such  services 
shall,  subject  to  the  provisions  of  [section  18133  sections  1813  and 
1813A,  be  equal  to  the  amount  which  would  be  payable  under  sub- 
section (d)(3). 

*♦**♦♦* 

FEDERAL  HOSPITAL  INSURANCE  TRUST  FUND 

Sec.  1817.  (a)  *  *  * 

**♦♦*♦* 

(b)  With  respect  to  the  Trust  Fund,  there  is  hereby  created  a 
body  to  be  known  as  the  Board  of  Trustees  of  the  Trust  Fund  (here- 
inafter in  this  section  referred  to  as  the  ''Board  of  Trustees")  com- 
posed of  the  Secretary  of  the  Treasury,  the  Secretary  of  Labor,  and 
the  Secretary  of  Health  and  Human  Services,  all  ex  officio,  and  of 
two  members  of  the  public  (both  of  whom  may  not  be  from  the 
same  political  party),  who  shall  be  nominated  by  the  President  for 
a  term  of  four  years  and  subject  to  confirmation  by  the  Senate.  The 
Secretary  of  the  Treasury  shall  be  the  Managing  Trustee  of  the 
Board  of  Trustees  (hereafter  in  this  section  referred  to  as  the 
"Managing  Trustee").  The  Administrator  of  the  Health  Care  Fi- 
nancing Administration  shall  serve  as  the  Secretary  of  the  Board 
of  Trustees.  The  Board  of  Trustees  shall  meet  not  less  frequently 
than  once  each  calendar  year.  It  shall  be  the  duty  of  the  Board  of 
Trustees  to — 

*♦*♦♦** 

The  report  provided  for  in  paragraph  (2)  shall  include  a  statement 
of  the  assets  of,  and  the  disbursements  made  from,  the  Trust  Fund 
during  the  preceding  fiscal  year,  an  estimate  of  the  expected 
income  to,  and  disbursements  to  be  made  from,  the  Trust  Fund 
during  the  current  fiscal  year  and  each  of  the  next  2  fiscal  years, 
and  a  statement  of  the  actuarial  status  of  the  Trust  Fund.  Such 
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report  shall  also  include  an  evaluation  of  the  extent  to  which  the 
premiums  collected  under  sections  1839(g)  and  section  1839A  are 
sufficient  to  pay  for  catastrophic  coverage  benefits  (as  defined  in  sec- 
tion 1839(gX2XCXi))  and  related  administrative  expenses  payable 
from  the  Trust  Fund  and  an  actuarial  opinion  by  the  Chief  Actuar- 
ial Officer  of  the  Health  Care  Financing  Administration  certifying 
that  the  techniques  and  methodologies  used  are  generally  accepted 
within  the  actuarial  profession  and  that  the  assumptions  and  cost 
estimates  used  are  reasonable.  Such  report  shall  be  printed  as  a 
House  document  of  the  session  of  the  Congress  to  which  the  report 
is  made.  A  person  serving  on  the  Board  of  Trustees  shall  not  be 
considered  to  be  a  fiduciary  and  shall  not  be  personally  liable  for 
actions  taken  in  such  capacity  with  respect  to  the  Trust  Fund. 

«««***« 

Part  B— Supplementary  Medical  Insurance  Benefits  for  the 
Aged  and  Disabled 

*  *  *  «  «  «  * 

SCOPE  OF  BENEFITS 

Sec.  1832.  (a)  The  benefits  provided  to  an  individusd  by  the  insur- 
ance program  established  by  this  part  shall  consist  of — 

(1)  entitlement  to  have  payment  made  to  him  or  on  his 
behalf  (subject  to  the  provisions  of  this  part)  for  medical  and 
other  health  services,  except  those  described  in  subparagraphs 
(B)  and  (D)  of  paragraph  (2);  [andj 

(2)  entitlement  to  have  payment  made  on  his  behalf  (subject 
to  the  provisions  of  this  part)  for — 

(A)  *  *  * 

*  «  *  *  «  «  « 

(F)  facility  services  furnished  in  connection  with  surgical 
procedures  specified  by  the  Secretary — 

and  if  the  physician  agrees  to  accept  the  standard 
overhead  amount  determined  under  section 
1833(iX2XB)  as  full  payment  for  such  services  and  to 
accept  an  assignment  described  in  section 
1842(bX3XB)(ii)  with  respect  to  payment  for  all  services 
(including  all  pre-  and  post-operative  services)  de- 
scribed in  paragraphs  (1)  and  (2XA)  of  section  1861(s) 
and  furnished  in  connection  with  such  surgical  proce- 
dure to  individuals  enrolled  under  this  part  [.J;  and 

(3)  entitlement  to  have  payment  made  to  him  or  on  his  behalf 
(subject  to  the  provisions  of  this  title)  for  any  catastrophic  medi- 
cal expenses  (as  defined  in  section  1861(ffXV)  for  a  calendar 
year. 

PAYMENT  OF  BENEFITS 

Sec.  1833.  (a)  *  *  • 
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(3)  in  the  case  of  services  described  in  subparagraphs  (D)  and 
(E)  of  section  1832(aX2),  the  costs  which  are  reasonable  and  re- 
lated to  the  cost  of  furnishing  such  services  or  which  are  based 
on  such  other  tests  of  reasonableness  as  the  Secretary  may  pre- 
scribe in  regulations,  including  those  authorized  under  section 
1861(vXl)(A),  less  the  amount  a  provider  may  charge  as  de- 
scribed in  clause  (ii)  of  section  1866(aX2XA),  but  in  no  case  may 
the  payment  for  such  services  (other  than  for  items  and  serv- 
ices described  in  section  1861(sX10XA)  and  for  items  and  serv- 
ices furnished  in  connection  with  obtaining  a  second  opinion 
required  under  section  1164(cX2),  or  a  third  opinion,  if  the 
second  opinion  was  in  disagreement  with  the  first  opinion) 
exceed  80  percent  of  such  costs;  [andj 

(4)  in  the  case  of  facility  services  described  in  section 
1832(aX2XF),  and  outpatient  hospital  facility  services  furnished 
in  connection  with  surgical  procedures  specified  by  the  Secre- 
tary pursuant  to  section  1833(iXlXA),  the  applicable  amount  as 
determined  under  paragraph  (2)  or  (3)  of  subsection  (DC-  J;  and 

(5)  in  the  case  of  catastrophic  medical  expenses  described  in 
section  1832(aXS),  100  percent  of  such  expenses. 

(b)  Before  applying  subsection  (a)  with  respect  to  expenses  in- 
curred by  an  individual  during  any  calendar  year,  the  total  amount 
of  the  expenses  incurred  by  such  individual  during  such  year 
(which  would,  except  for  this  subsection,  constitute  incurred  ex- 
penses from  which  benefits  payable  under  subsection  (a)  are  deter- 
minable) shall  be  reduced  by  a  deductible  of  $75;  except  that  (1) 
such  total  amount  shall  not  include  expenses  incurred  for  items 
and  services  described  in  section  1861(sX10)(A),  (2)  such  deductible 
shall  not  apply  with  respect  to  home  health  services,  (3)  such  de- 
ductible shall  not  apply  with  respect  to  clinical  diagnostic  laborato- 
ry tests  for  which  payment  is  made  under  this  part  (A)  under  sub- 
section (aXlXDXi)  or  (aX2XD)(i)  on  the  basis  of  an  assignment  de- 
scribed in  section  1842(bX3XBXii),  under  the  procedure  described  in 
section  1870(f)(1),  or  to  a  provider  having  an  agreement  under  sec- 
tion 1866,  or  (B)  on  the  basis  of  a  negotiated  rate  determined  under 
subsection  (hX6),  [and  J  (4)  such  deductible  shall  not  apply  with  re- 
spect to  items  and  services  furnished  in  connection  with  obtaining 
a  second  opinion  required  under  section  1164(cX2)  (or  a  third  opin* 
ion,  if  the  second  opinion  was  in  disagreement  with  the  first  opin- 
ion). The  total  amount  of  the  expenses  incurred  by  an  individual  as 
determined  under  the  preceding  sentence  shall,  after  the  reduction 
specified  in  such  sentence,  be  further  reduced  by  ah  amount  equal 
to  the  expenses  incurred  for  the  first  three  pints  of  whole  blood  (or 
equivalent  quantities  of  packed  red  blood  cells,  as  defined'  under 
regulations)  furnished  to  the  individual  during  the  calendar  year, 
except  that  such  deductible  for  such  blood  shall  in  accordance  with 
regulations  be  appropriately  reduced  to  the  extent  that  there  has 
been  a  replacement  of  such  blood  (or  equivalent  quantities  of 
packed  red  blood  cells,  as  so  defined);  and  for  such  purposes  blood 
(or  equivalent  quantities  of  packed  red  blood  cells,  as  so  defined) 
furnished  such  individual  shall  be  deemed  replaced  when  the  insti- 
tution or  other  person  furnishing  such  blood  (or  such  equivalent 
quantities  of  packed  red  blood  cells,  as  so  defined)  is  given  one  pint 
of  blood  for  each  pint  of  blood  (or  equivalent  quantities  of  packed 
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red  blood  cells,  as  so  defined)  furnished  such  individual  with  re- 
spect to  which  a  deduction  is  made  under  this  sentence,  and  (5) 
such  deductible  shall  not  apply  with  respect  to  the  benefits  de- 
scribed in  section  1832(aX3). 

(c)  Notwithstanding  any  other  provision  of  this  part,  with  respect 
to  expenses  incurred  in  any  calendar  year  in  connection  with  the 
treatment  of  mental,  psychoneurotic,  £uid  personality  disorders  of 
an  individual  who  is  not  an  inpatient  of  a  hospital  at  the  time  such 
expenses  are  incurred,  there  shall  be  considered  as  incurred  ex- 
penses for  purposes  of  subsections  [(a)  and  (b)]  (a),  (b),  and  (f)  only 
whichever  of  the  following  amounts  is  the  smaller: 

(1)  $312.50,  or 

(2)  62    percent  of  such  expenses. 
***«««« 

(d)  No  pajonent  may  be  made  under  this  part  with  respect  to  any 
services  furnished  an  individual  to  the  extent  that  such  individual 
is  entitled  (or  would  be  entitled  except  for  section  1813  or  section 
18 ISA)  to  have  payment  made  with  respect  to  such  services  under 
part  A. 

(e)  No  pajTiient  shall  be  made  to  any  provider  of  sei-vices  or  other 
person  under  this  part  unless  there  has  been  furnished  such  infor- 
mation as  may  be  necessary  in  order  to  determine  the  amounts  due 
such  provider  or  other  person  under  this  part  for  the  period  with 
respect  to  which  the  amounts  are  being  paid  or  for  any  prior 
period. 

(f)  In  applying  subsection  (a)(5)  in  the  case  of  an  organization  re- 
ceiving payment  under  clause  (A)  of  subsection  (a)(1)  or  under  a  rea- 
sonable cost  reimbursement  contract  under  section  1876  or  in  the 
case  of  a  renal  dialysis  facility — 

(1)  the  Secretary  shall  provide  for  an  appropriate  adjustment 
in  the  payment  amounts  otherwise  made  to  reflect,  in  the  aggre- 
gate, the  aggregate  increase  in  payments  that  would  otherwise 
be  made  with  respect  to  enrollees  in  the  organization  if  pay- 
ments were  made  other  than  under  such  clause  or  such  a  con- 
tract or  with  respect  to  individuals  furnished  services  through 
the  facility  if  payments  were  to  be  made  on  an  individual-by- 
individual  basis,  and 

(2)  the  organization  or  facility  shall  provide  assurances  satis- 
factory to  the  Secretary  that  the  organization  or  facility  will  not 
undertake  to  charge  an  individual  during  a  year  for  any  cata- 
strophic medical  expenses  (as  defined  in  section  1861(ff)(l))  in- 
curred for  that  year. 

(g)  In  the  case  of  services  described  in  the  second  sentence  of  sec- 
tion 1861(p),  with  respect  to  expenses  incurred  in  any  calendar 
year,  no  more  than  $500  shall  be  considered  as  incurred  expenses 
for  purposes  of  subsections  [(a)  and  (b)l  (a),  (b)  and  (f).  In  the  case 
of  outpatient  occupational  therapy  services  which  are  described  in 
the  second  sentence  of  section  1861(p)  through  the  operation  of  sec- 
tion 1861(g),  with  respect  to  expenses  incurred  in  any  calendar 
year,  no  more  than  $500  shall  be  considered  as  incurred  expenses 
for  purposes  of  subsections  (a)  and  (b). 
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(mXV  Not  later  than  November  15  of  each  year  (beginning  with 
1987),  the  Secretary  shall  promulgate  the  medicare  catastrophic 
limit  under  this  subsection  for  the  succeeding  year. 

(2)  The  medicare  catastrophic  limit  for  1988  is  $1,700.  The  medi- 
care catastrophic  limit  for  any  succeeding  year  shall  be  an  amount 
equal  to  the  medicare  catastrophic  limit  for  the  preceding  year  in- 
creased by  the  applicable  increase  percentage  determined  under  sec- 
tion 215(i)  in  the  previous  year.  Any  amount  determined  under  the 
preceding  sentence  which  is  not  a  multiple  of  $1  shall  be  rounded  to 
the  nearest  multiple  of  $1  (or,  if  it  is  a  multiple  of  50  cents  but  not 
a  multiple  of  $1,  to  the  next  higher  multiple  of  $1). 

PROCEDURE  FOR  PAYMENT  OF  CLAIMS  OF  PROVIDERS  OF  SERVICES 

Sec.  1835.  (a)  *  *  * 

«  If  *  *  ♦  •  * 

To  the  extent  provided  by  regulations,  the  certification  and  recerti- 
fication  requirements  of  paragraph  (2)  shall  be  deemed  satisfied 
where,  at  a  later  date,  a  physician  makes  a  certification  of  the  kind 
provided  in  subparagraph  (A)  or  (B)  of  paragraph  (2)  (whichever 
would  have  applied),  but  only  where  such  certification  is  accompa- 
nied by  such  medical  and  other  evidence  as  may  be  required  by 
such  regulations.  With  respect  to  the  physician  certification  re- 
quired by  paragraph  (2)  for  home  health  services  furnished  to  any 
individual  by  a  home  health  agency  (other  than  an  agency  which  is 
a  governmental  entity)  and  with  respect  to  the  establishment  and 
review  of  a  plan  for  such  services,  the  Secretary  shall  prescribe  reg- 
ulations which  shall  become  effective  no  later  than  July  1,  1981, 
and  which  prohibit  a  physician  who  has  a  significant  ownership  in- 
terest in,  or  a  significant  financial  or  contractual  relationship  with, 
such  home  health  agency  from  performing  such  certification  and 
from  establishing  or  reviewing  such  plan,  except  that  such  prohibi- 
tion shall  not  apply  with  respect  to  a  home  health  agency  which  is 
a  sole  community  home  health  agency  (as  determined  by  the  Secre- 
tary). For  purposes  of  the  preceding  sentence,  service  by  a  physi- 
cian as  an  uncompensated  officer  or  director  of  a  home  health 
agency  shall  not  constitute  having  a  significant  ownership  interest 
in,  or  a  significant  financial  or  contractual  relationship  with,  such 
agency.  For  purposes  of  paragraph  (2)(C),  an  individual  shall  be 
considered  to  be  ''confined  to  his  home''  if  the  individual  has  a  con- 
dition, due  to  an  illness  or  injury,  that  restricts  the  ability  of  the 
individual  to  leave  his  or  her  home  except  with  the  aid  of  a  support- 
ive device  (such  as  crutches,  a  cane,  a  wheelchair,  or  a  walker)  or  if 
the  individual  has  a  condition  such  that  leaving  his  or  her  home  is 
medically  contraindicated.  While  an  individual  does  not  have  to  be 
bedridden  to  be  considered  ''confined  to  his  home'\  the  condition  of 
the  individual  should  be  such  that  there  exists  a  normal  inability 
to  leave  home,  that  leaving  home  requires  a  considerable  and  taxing 
effort  by  the  individual,  and  that  absences  of  the  individual  from 
home  are  infrequent  or  of  relatively  short  duration. 
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AMOUNTS  OF  PREMIUMS 

Sec.  1839.  (aXD  [The  Secretary  shall,  during  September  of  1983 
and  of  each  year  thereafter,  determine  the  monthly  actuarial  rate 
for  enrollees  age  65  and  over  which  shall  be  applicable  for  the  suc- 
ceeding calendar  year.  Such  actuarial  rate  shall  be  the  amount  the 
Secretary  estimates  to  be  necessary  so  that  the  aggregate  amount 
for  such  calendar  year  with  respect  to  those  enrollees  age  65  and 
older  will  equal  one-half  of  the  total  of  the  benefit  and  administra- 
tive costs  which  he  estimates  will  be  payable  from  the  Federal  Sup- 
plementary Medical  Insurance  Trust  Fund  for  services  performed 
and  related  administrative  costs  incurred  in  such  calendar  year 
with  respect  to  such  enrollees.  In  calculating  the  monthly  actuarial 
rate,  the  Secretary  shsdl  include  an  appropriate  amount  for  a  con- 
tingency margin. 3  (A)  The  Secretary  shall,  during  September  of 
1987  and  of  each  year  thereafter,  determine  the  monthly  actuarial 
basic  rate  for  enrollees  age  65  and  over  which  shall  be  applicable 
for  the  succeeding  calendar  year.  The  monthly  actuarial  basic  rate 
determined  under  this  paragraph  for  a  calendar  year  shall  be  the 
amount  the  Secretary  estimates  to  he  necessary  so  that  the  aggregate 
amount  for  the  calendar  year  with  respect  to  those  enrollees  age  65 
and  over  will  equal  one-half  of  the  total  of  the  benefits  and  admin- 
istrative costs  that  the  Secretary  estimates  will  be  payable  from  the 
Federal  Supplementary  Medical  Insurance  Trust  Fund  for  services 
performed  and  related  administrative  costs  incurred  in  such  calen- 
dar year  with  respect  to  such  enrollees  (excluding  catastrophic  cover- 
age benefits  and  related  administrative  costs).  In  calculating  the 
monthly  actuarial  basic  rate,  the  Secretary  shall  include  an  appro- 
priate amount  for  a  contingency  margin. 

(B)  For  purposes  of  this  paragraph,  the  term  ^^catastrophic  cover- 
age benefits^'  has  the  meaning  given  to  such  term  in  subsection 
(g)(2XC)(i). 

*♦♦♦♦♦* 

(3)  The  Secretary  shall,  during  September  of  1983  and  of  each 
year  thereafter,  determine  and  promulgate  the  monthly  premium 
applicable  for  individuals  enrolled  under  this  part  for  the  succeed- 
ing calendar  year.  The  monthly  premium  shall  (except  as  otherwise 
provided  in  [subsection  (e)l  subsections  (e)  and  (g))  be  equal  to  the 
smaller  of — 

*  ♦  *  ♦  ♦  ♦  ♦ 

[(4)  The  Secretary  shall  also,  during  September  of  1983  and  of 
each  year  thereafter,  determine  the  monthly  actuarial  rate  for  dis- 
abled enrollees  under  age  65  which  shall  be  applicable  for  the  suc- 
ceeding calendar  year.  Such  actuarial  rate  shsJl  be  the  amount  the 
Secretary  estimates  to  be  necessary  so  that  the  aggregate  amount 
for  such  calendar  year  with  respect  to  disabled  enrollees  under  age 
65  which  will  equal  one-half  of  the  totel  of  the  benefits  and  admin- 
istrative costs  which  he  estimates  will  be  payable  from  the  Federal 
Supplementary  Medical  Insurance  Trust  Fund  for  services  per- 
formed and  related  administrative  costs  incurred  in  such  calendar 
year  with  respect  to  such  enrollees.  In  calculating  the  monthly  ac- 
tuarial rate  under  this  paragraph,  the  Secretory  shall  include  an 
appropriate  amount  for  a  contingency  margin.] 
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(4XA)  The  Secretary  shall  also,  during  September  of  1987  and  of 
each  year  thereafter,  determine  the  monthly  actuarial  basic  rate  for 
disabled  enrollees  under  age  65  which  shall  be  applicable  for  the 
succeeding  calendar  year.  The  monthly  actuarial  basic  rate  deter- 
mined under  this  paragraph  for  a  calendar  year  shall  be  the 
amount  the  Secretary  estimates  to  be  necessary  so  that  the  aggregate 
amount  for  the  calendar  year  with  respect  to  disabled  enrollees 
under  age  65  will  equal  one-half  of  the  total  of  the  benefits  and  ad- 
ministrative costs  which  he  estimates  will  be  payable  from  the  Fed- 
eral Supplementary  Medical  Insurance  Trust  Fund  for  services  per- 
formed and  related  administrative  costs  incurred  in  such  calendar 
year  with  respect  to  such  enrollees  (excluding  catastrophic  coverage 
benefits  and  related  administrative  costs).  In  calculating  the  month- 
ly actuarial  basic  rate  under  this  paragraph,  the  Secretary  shall  in- 
clude an  appropriate  amount  for  a  contingency  margin. 

(B)  For  purposes  of  this  paragraph,  the  term  ''catastrophic  cover- 
age benefits''  has  the  meaning  given  to  such  term  in  subsection 
(gX2)(CXi). 

(e)(1)  Notwithstanding  the  provisions  of  subsection  (a),  the  month- 
ly premium  for  each  individual  enrolled  under  this  part  for  each 
month  after  December  1983  and  prior  to  January  1989  shall  be  an 
amount  equal  to  50  percent  of  the  monthly  actuarial  basic  rate  for 
enrollees  age  65  and  over,  as  determined  under  subsection  (a)(1) 
and  applicable  to  such  month. 

******* 

(g)(1)  Notwithstanding  any  other  provision  of  this  section,  except 
as  provided  in  paragraph  (3),  the  monthly  premium  otherwise  deter- 
mined under  this  section  for  an  individual  for  each  month  in  calen- 
dar year  1988  after  March,  and  for  every  month  in  any  succeeding 
calendar  year  shall  be  increased  by  an  amount  equal  to  the  applica- 
ble monthly  catastrophic  coverage  premium  amount  for  that  year. 

(2)(A)(i)  The  monthly  catastrophic  coverage  premium  amount  for 
1988  for  individuals  who  are  covered  by  the  insurance  programs 
under  part  A  and  this  part  shall  be  $i.  The  monthly  catastrophic 
coverage  premium  amount  for  such  individuals  for  any  succeeding 
calendar  year  shall  be  the  monthly  catastrophic  coverage  premium 
amount  determined  under  this  subparagraph  for  the  preceding  cal- 
endar year,  increased  (or  decreased)  by  the  percentage  increase  (or 
decrease)  in  the  per  enrollee  actuarial  comprehensive  catastrophic 
benefit  amount  for  the  year  for  which  the  determination  is  made 
over  the  per  enrollee  actuarial  comprehensive  catastrophic  benefit 
amount  for  such  preceding  year.  For  purposes  the  preceding  sen- 
tence, in  determining  the  percentage  increase  (or  decrease)  in  the  per 
enrollee  actuarial  comprehensive  catastrophic  benefit  amount  for 
calendar  year  1989  over  the  per  enrollee  actuarial  comprehensive 
catastrophic  benefit  amount  for  calendar  year  1988,  the  total  of  the 
catastrophic  coverage  benefits  (and  related  administrative  costs) 
payable  with  respect  to  enrollees  under  this  part  in  calendar  year 
1988  shall  be  computed  as  if  the  medical  catastrophic  limit  under 
section  1833(m)  applied  to  out-of-pocket  medical  expenses  incurred 
for  the  entire  calendar  year.  For  any  calendar  year  beginning  after 
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1992,  the  Secretary  shall  adjust  the  monthly  catastrophic  coverage 
premium  amount  by  the  percentage  determined  under  section 
1839A(hX2XBXiiXiv). 

(ii)  The  monthly  catastrophic  coverage  premium  amount  for  any 
calendar  year  for  individuals  who  are  covered  by  the  insurance  pro- 
gram under  this  part  but  not  by  the  insurance  program  under  part 
A  shall  be  an  amount  that  bears  the  same  ratio  to  the  monthly  cat- 
astrophic coverage  premium  amount  determined  under  clause  (i)  for 
such  year  as  the  actuarial  part  B  catastrophic  benefit  amount  for 
such  year  bears  to  the  actuarial  comprehensive  catastrophic  benefit 
amount  for  such  year. 

(B)  If  any  monthly  premium  amount  determined  under  subpara- 
graph (A)  is  not  a  multiple  of  10  cents,  such  premium  amount  shall 
be  rounded  to  the  nearest  multiple  of  10  cents. 

(C)  For  purposes  of  this  paragraph — 

(i)  the  term  '^catastrophic  coverage  benefits^'  means  benefits 
payable  under  this  title  by  reason  of  the  enactment  of  the 
amendments  made  by  sections  2(a),  S(a),  4,  and  7(b)  of  the  Medi- 
care Catastrophic  Loss  Prevention  Act  of  1987, 

(ii)  the  term  ''per  enrollee  actuarial  comprehensive  catastroph- 
ic benefit  amount**  means,  with  respect  to  a  year,  an  amount 
equal  to  the  actuarial  comprehensive  catastrophic  benefit 
amount  for  the  year  divided  by  the  total  number  of  individuals 
that  the  Secretary  estimates  will  be  enrolled  under  this  part  for 
the  year, 

(Hi)  the  term  "actuarial  comprehensive  catastrophic  benefit 
amount**  means,  with  respect  to  a  calendar  year,  the  amount 
that  the  Secretary  estimates  will  equal  the  total  of  the  cata- 
strophic coverage  benefits  (and  related  administrative  costs) 
that  will  be  payable  from  the  Federal  Supplementary  Medical 
Insurance  Trust  Fund  and  from  the  Federal  Hospital  Insurance 
Trust  Fund  in  such  calendar  year  with  respect  to  enrollees 
under  this  part,  and 

(iv)  the  term  "actuarial  part  B  catastrophic  benefit  amount** 
means,  with  respect  to  a  calendar  year,  the  amount  the  Secre- 
tary estimates  will  equal  the  total  of  the  catastrophic  coverage 
benefits  (and  related  administrative  costs)  that  will  be  payable 
from  the  Federal  Supplementary  Medical  Insurance  Trust  Fund 
in  such  calendar  year  with  respect  to  such  enrollees  (excluding 
any  amounts  transferred  pursuant  to  section  18410)). 
(3)  For  any  calendar  year  after  1988,  if  an  individual  is  entitled 
to  monthly  benefits  under  section  202  or  223  for  November  and  De- 
cember of  the  preceding  year,  and  if  the  monthly  premium  of  the  in- 
dividual under  this  section  for  December  and  for  January  is  deduct- 
ed from  those  benefits  under  section  1840(a)(1),  the  monthly  premi- 
um otherwise  determined  under  this  section  for  an  individual  for 
that  year  shall  not  be  increased,  pursuant  to  paragraph  (1),  to  the 
extent  that  such  increase  would  reduce  the  amount  of  benefits  pay- 
able to  that  individual  for  that  January  below  the  amount  of  bene- 
fits payable  to  that  individual  for  that  December  (after  the  deduc- 
tion of  the  premium  under  this  section). 
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SUPPLEMENTAL  PREMIUM  FOR  INDIVIDUALS  COVERED  BY  PART  B 

Sec.  1839A.  (aXV  Any  individual  described  in  paragraph  (2)  shall 
pay  the  applicable  supplemental  premium  in  the  manner  provided 
in  subsection  (c). 

(2)  An  individual  is  described  in  this  paragraph  if  such  individ- 
ual— 

(A)  is  covered  by  the  insurance  program  established  under  \ 
this  part  for  any  portion  of  any  taxable  year  occurring  after  De- 
cember 31,  1987,  and 

(B)  has  Federal  income  tax  liability  for  such  taxable  year  in 
an  amount  not  less  than  $150. 

(b)  For  purposes  of  this  section — 

(I)  The  term  ^'applicable  supplemental  premium*^  means  an 
amount  equal  to  the  product  of— 

(A)  the  number  of  months  in  the  taxable  year  during 
which  the  individual  was  covered  by  the  insurance  pro- 
gram established  under  this  part,  multiplied  by 

(B)  the  supplemental  premium. 

(2XA)  The  term  ''supplemental  premium''  means  an  amount 
equal  to  the  product  of— 

(i)  the  premium  rate  for  the  taxable  year,  multiplied  by 

(ii)  the  amount  determined  by  dividing — 

(I)  the  individual's  Federal  income  tax  liability  for 
such  taxable  year,  by 

(II)  $150. 

If  any  amount  determined  under  clause  (ii)  is  not  a  whole 
number,  such  amount  shall  be  rounded  to  the  next  lowest  whole 
number. 

(B)(i)  The  premium  rate  for  any  taxable  year  beginning  before 
1989  is  $1.02.  The  premium  rate  for  any  taxable  year  beginning 
in  a  calendar  year  after  1988  is  the  premium  rate  determined 
under  this  clause  for  taxable  years  beginning  in  the  preceding 
calendar  year,  increased  or  decreased  by  the  premium  rate  ad- 
justment under  clause  (ii)  for  taxable  years  beginning  in  the 
calendar  year  for  which  the  determination  is  made. 

(iiXD  For  purposes  of  clause  (i),  the  premium  rate  adjustment 
for  taxable  years  beginning  in  a  calendar  year  after  1988  is  the 
percentage  increase  or  decrease  in  the  per  enrollee  actuarial 
comprehensive  catastrophic  benefit  amount  (within  the  meaning 
of  section  1839(g)(2)(C)(ii))  for  such  calendar  year  over  such 
amount  for  the  preceding  calendar  year. 

(II)  The  Secretary  shall  adjust  the  premium  rate  for  any  cal- 
endar year  beginning  after  1992  (without  regard  to  this  sub- 
clause and  subclause  (IV))  to  appropriately  reflect  any  percent- 
age increase  or  decrease  in  the  estimated  average  Federal 
income  tax  liability  of  individuals  described  in  subsection  (a)(2) 
for  such  calendar  year  over  such  average  for  the  preceding  cal- 
endar year. 

(III)  In  determining  the  percentage  increase  (or  decrease) 
under  subclause  (I)  for  calendar  year  1989,  the  total  of  the  cata- 
strophic coverage  benefits  (within  the  meaning  of  section 
1839(g)(2)(C)(i))  (and  related  administrative  costs)  payable  with 
respect  to  enrollees  under  this  part  in  calendar  year  1988  shall 
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be  computed  as  if  the  medicare  catastrophic  limit  under  section 
1833(m)  applied  to  out-of-pocket  medical  expenses  incurred  for 
the  entire  calendar  year. 

(IV)  If  the  Secretary  determines  for  any  calendar  year  begin- 
ning after  1992  that  the  estimated  total  catastrophic  coverage 
benefits  (within  the  meaning  of  section  1839(gX2)(CXi))  and  re- 
lated administrative  costs  for  such  calendar  year  will  exceed 
the  estimated  total  revenues  collectable  with  respect  to  such  cal- 
endar year  from  the  premiums  under  this  section  and  the 
monthly  catastrophic  coverage  premiums  (within  the  meaning 
of  section  18S9(gX2XA)),  the  Secretary  shall  increase  the  premi- 
um rate  under  this  section  and  the  monthly  catastrophic  cover- 
age premium  for  such  calendar  year  by  the  percentage  necessary 
to  increase  the  estimated  total  revenues  for  such  calendar  year 
by  the  amount  of  such  excess. 

(SXAXi)  In  the  case  of  a  taxable  year  beginning  in  a  calendar 
year  after  1987  and  before  1993,  the  applicable  supplemental 
premimum  for  any  individual  shall  not  exceed  the  amount 
which  bears  the  same  ratio  to  the  amount  determined  under  the 
table  in  clause  (ii)  as — 

(I)  the  number  of  months  determined  under  paragraph 
(IXA)y  bears  to 
ai)  12. 

(ii)  For  purposes  of  clause  (i) — 


If  the  taxable  year  begins  in:  The  amount  is: 

1988   $800 

1989    850 

1990   900 

1991   950 

1992   1,000. 


(B)  In  the  case  of  a  taxable  year  beginning  in  a  calendar  year 
after  1992,  the  applicable  supplemental  premium  for  any  indi- 
vidual shall  not  exceed  an  amount  equal  to  65  percent  of  the 
product  of— 

(i)  the  number  of  months  determined  under  paragraph 
(IXA),  multiplied  by 

(ii)  the  excess  of— 

(I)  the  sum  of  200  percent  of  the  monthly  actuarial 
basic  rate  for  enrollees  age  65  or  over  (as  determined 
under  section  1839),  and  the  monthly  per  enrollee  actu- 
arial comprehensive  catastrophic  benefit  amount  for 
such  calendar  year,  over 

(II)  the  sum  of  the  basic  and  catastrophic  monthly 
premiums  for  such  year  (as  determined  under  section 
1839  without  regard  to  subsections  (fX2)  and  (gX3) 
thereof). 

(4XA)  Except  as  provided  in  this  paragraph,  in  the  case  of 
married  individuals  (within  the  meaning  of  section  7703  of  the 
Internal  Revenue  Code  of  1986) — 

(i)  who  file  a  joint  return  under  section  6013  of  such 
Code,  and 

(ii)  1  or  both  of  whom  are  described  in  subsection  (aX2) 
with  respect  to  such  taxable  year. 
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the  applicable  supplemental  premiums  shall  he  determined  by 
treating  such  individuals  as  1  individual. 

(B)  If  subparagraph  (A)  applies,  the  number  of  months  taken 
into  account  under  paragraph  (IXA)  (other  than  for  purposes  of 
paragraph  (3))  shall  be  determined  by  reference  to  the  spouse 
who  was  covered  by  the  insurance  program  established  under 
this  part  for  the  longer  period  during  the  taxable  year  (or  if  cov- 
ered for  the  same  period,  either  spouse), 

(C)  If  subparagraph  (A)  applies  and  both  spouses  are  covered 
during  the  taxable  year  by  the  insurance  program  established 
under  this  part,  the  limitation  under  paragraph  (3)  shall  be 
equal  to  the  sum  of  the  limitations  computed  separately  under 

^      paragraph  (3)  for  each  of  the  spouses. 

(cXV  Except  as  provided  in  paragraph  (2),  for  purposes  of  the  In- 
ternal Revenue  Code  of  1986  (other  than  section  15  of  such  Code), 
any  applicable  supplemental  premium  required  to  be  paid  under 
subsection  (aXD  shall  be  treated  as  an  addition  to  the  tax  imposed 
by  chapter  1  of  such  Code  for  the  taxable  year  to  which  such  premi- 
um relates. 

(2)  Any  applicable  supplemental  premium  required  to  be  paid 
under  subsection  (a)(1)  shall  not  be  treated  as  an  addition  to  the  tax 
imposed  by  chapter  1  of  the  Internal  Revenue  Code  of  1986  for  pur- 
poses of  determining — 

(A)  the  amount  of  any  credit  allowable  under  such  chapter,  or 

(B)  the  amount  of  the  minimum  tax  imposed  by  section  55  of 
such  Code. 

(d) (1)  For  purposes  of  this  section,  the  term  "Federal  income  tax 
liability"  means — 

(A)  the  tax  imposed  by  chapter  1  of  the  Internal  Revenue 
Code  of  1986  (without  regard  to  this  section),  reduced  by 

(B)  the  amount  of  the  credits  allowed  under  part  IV  of  sub- 
chapter A  of  such  chapter  (other  than  sections  31,  33,  and  34). 

(2)  For  purposes  of  section  213(d)(1)(C)  of  the  Internal  Revenue 
Code  of  1986,  the  applicable  supplemental  premium  under  subsec- 
tion (a)(1)  shall  be  treated  as  a  premium  paid  under  this  part  in  the 
taxable  year  following  the  taxable  year  to  which  such  premium  re- 
lates. 

(e)  The  Secretary  of  the  Treasury  shall,  from  time  to  time,  transfer 
from  the  general  fund  of  the  Treasury  to  the  Federal  Supplementary 
Medical  Insurance  Trust  Fund  amounts  equal  to  the  sum  of— 

(1)  the  aggregate  monthly  supplemental  premiums  paid  pursu- 
ant to  this  section,  plus 

(2)  the  amount  which  the  Secretary  estimates  Federal  outlays 
are  reduced  under  title  XIX  of  this  Act  by  reason  of  the  amend- 
ments made  by  sections  2(a),  3(a),  4,  and  7(b)  of  the  Medicare 
Catastrophic  Loss  Prevention  Act  of  1987  (after  taking  into  ac- 
count the  provisions  of  section  14  of  such  Act). 

Such  transfer  shall  be  appropriately  adjusted  to  the  extent  that 
prior  transfers  were  in  excess  of  or  less  than  the  amounts  required  to 
be  transferred. 
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PAYMENT  OF  PREMIUMS 

Sec.  1840.  (aXD  In  the  case  of  an  individual  who  is  entitled  to 
monthly  benefits  under  section  202  or  223,  his  monthly  premiums 
under  this  part  shall  [except  as  provided  in  subsections  (b)(1)  and 
(c))3  (except  as  provided  in  section  1839A(a)(2)  and  subsections  (h)(1) 
and  (c)  of  this  section)  be  collected  by  deducting  the  amount  thereof 
from  the  amount  of  such  monthly  benefits.  Such  deduction  shall  be 
made  in  such  manner  and  at  such  times  as  the  Secretary  shall  by 
regulation  prescribe. 

*  «  *  *  *  «  * 

FEDERAL  SUPPLEMENTARY  MEDICAL  INSURANCE  TRUST  FUND 

Sec.  1841.  (a)  *  *  ♦ 

(b)  With  respect  to  the  Trust  Fund,  there  is  hereby  created  a 
body  to  be  known  as  the  Board  of  Trustees  of  the  Trust  Fund  (here- 
inafter in  this  section  referred  to  as  the  "Board  of  Trustees")  com- 
posed of  the  Secretary  of  the  Treasury,  the  Secretary  of  Labor,  and 
the  Secretary  of  Health  and  Human  Services,  all  ex  officio,  and  of 
two  members  of  the  public  (both  of  whom  may  not  be  from  the 
same  political  party),  who  shall  be  nominated  by  the  President  for 
a  term  of  four  years  and  subject  to  confirmation  by  the  Senate.  The 
Secretary  of  the  Treasury  shall  be  the  Managing  Trustee  of  the 
Board  of  Trustees  (hereinafter  in  this  section  referred  to  as  the 
''Managing  Trustee").  The  Administrator  of  the  Health  Care  Fi- 
nancing Administration  shall  serve  as  the  Secretary  of  the  Board 
of  Trustees.  The  Board  of  Trustees  shall  meet  not  less  frequently 
than  once  each  calendar  year.  It  shall  be  the  duty  of  the  Board  of 
Trustees  to — 

The  report  provided  for  in  paragraph  (2)  shall  include  a  statement 
of  the  assets  of,  and  the  disbursements  made  from,  the  Trust  Fund 
during  the  preceding  fiscal  year,  an  estimate  of  the  expected 
income  to,  and  disbursements  to  be  made  from,  the  Trust  Fund 
during  the  current  fiscal  year  and  each  of  the  next  2  fiscal  years, 
and  a  statement  of  the  actuarial  status  of  the  Trust  Fund.  Such 
report  shall  also  include  an  evaluation  of  the  extent  to  which  the 
premiums  collected  under  sections  1839(g)  and  section  1839A  are 
sufficient  to  pay  for  catastrophic  coverage  benefits  (as  defined  in  sec- 
tion 1839(g)(2)(C)(i))  and  related  administrative  expenses  payable 
from  the  Trust  Fund  and  an  actuarial  opinion  by  the  Chief  Actuar- 
ial Officer  of  the  Health  Care  Financing  Administration  certifying 
that  the  techniques  and  methodologies  used  are  generally  accepted 
within  the  actuarial  profession  and  that  the  assumptions  and  cost 
estimates  used  are  reasonable.  Such  report  shall  be  printed  as  a 
House  document  of  the  session  of  the  Congress  to  which  the  report 
is  made. 

♦  ♦  ♦  ♦  ♦  ♦  ♦ 

(j)  There  shall  be  transferred  from  time  to  time  from  the  Trust 
Fund  to  the  Federal  Hospital  Insurance  Trust  Fund  amounts  from 


68 


the  premiums  under  this  part  that  are  attributable  to  the  changes 
(under  sections  2(a),  3(a),  and  7(b)  of  the  Medicare  Catastrophic  Loss 
Prevention  Act  of  1987)  in  services  performed  and  related  adminis- 
trative costs  incurred  in  such  calendar  year  with  respect  to  indi- 
viduals who  are  covered  under  the  insurance  program  established 
by  part  A. 

Part  C— Miscellaneous  Provisions 
definitions  of  services,  institutions,  etc. 
Sec.  1861.  For  purposes  of  this  title — 

Spell  of  Illness 

(a)  The  term  "spell  of  illness"  with  respect  to  any  individual 
means  a  period  of  consecutive  days — 

«  «  «  m  m  *  « 

Home  Health  Services 

(m)  The  term  "home  health  services"  means  the  following  items 
and  services  furnished  to  an  individual,  who  is  under  the  care  of  a 
physician,  by  a  home  health  agency  or  by  others  under  arrange- 
ments with  them  made  by  such  agency,  under  a  plan  (for  furnish- 
ing such  items  and  services  to  such  individual)  established  and  pe- 
riodically reviewed  by  a  physician,  which  items  and  services  are, 
except  as  provided  in  paragraph  (7),  provided  on  a  visiting  basis  in 
a  place  of  residence  used  as  such  individual's  home — 
(1)  *  *  * 

excluding,  however,  any  item  or  service  if  it  would  not  be  included 
under  subsection  (b)  if  furnished  to  an  inpatient  of  a  hospital.  For 
purposes  of  paragraphs  (1)  and  U),  nursing  care  and  home  health 
aide  services  may  be  provided  under  such  paragraphs  seven  days  a 
week  (with  one  or  more  visits  per  day)  for  a  period  of  up  to  21  days 
with  a  physician 's  certification  of  the  need  for  such  care  and  serv- 
ices on  such  a  basis.  In  the  case  of  an  individual  who  is  covered 
under  the  insurance  program  established  under  part  B,  and  who  is 
furnished  nursing  care  and  home  health  aide  services  within  30 
days  after  being  discharged  from  a  hospital  or  a  skilled  nursing  fa- 
cility, the  preceding  sentence  shall  be  applied  by  substituting  '%5 
days'' for  '^21  days. 

******* 

Reasonable  Cost 

(vXlXA)  *  *  * 

♦  *  ♦  ♦  ♦  *  ♦ 

(G)(i)  In  any  case  in  which  a  hospital  provides  inpatient  services 
to  an  individual  that  would  constitute  [post-hospital  extended  care 
services]  extended  care  services  or  post-hospital  extended  care  serv- 
ices if  provided  by  a  skilled  nursing  facility  and  a  quality  control 
and  peer  review  organization  (or,  in  the  absence  of  such  a  qualified 
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organization,  the  Secretary  or  such  agent  as  the  Secretary  may  des- 
ignate) determines  that  inpatient  hospital  services  for  the  individ- 
ual are  not  medically  necessary  but  [post-hospital  extended  care 
services!  extended  care  services  or  post-hospital  extended  care  serv- 
ices for  the  individual  are  medically  necessary  [and  such  extended 
care  services]  and  such  services  are  not  otherwise  available  to  the 
individual  (as  determined  in  accordance  with  criteria  established 
by  the  Secretary)  at  the  time  of  such  determination,  payment  for 
such  services  provided  to  the  individual  shall  continue  to  be  made 
under  this  title  at  the  payment  rate  described  in  clause  (ii)  during 
the  period  in  which — 

(I)  such  [post-hospital  extended  care  services]  extended  care 
services  or  post-hospital  extended  care  services  for  the  individ- 
ual are  medically  necessary  and  not  otherwise  available  to  the 
individual  (as  so  determined), 

(II)  inpatient  hospital  services  for  the  individual  are  not 
medically  necessary,  and 

(III)  the  individual  is  entitled  to  have  payment  made  for 
[post-hospital  extended  care  services]  extended  care  services 
or  post-hospital  extended  care  services  under  this  title, 

except  that  if  the  Secretary  determines  that  there  is  not  an  excess 
of  hospital  beds  in  such  hospital  and  (subject  to  clause  (iv))  there  is 
not  an  excess  of  hospital  beds  in  the  area  of  such  hospital,  such 
payment  shall  be  made  (during  such  period)  on  the  basis  of  the 
amount  otherwise  payable  under  part  A  with  respect  to  inpatient 
hospital  services. 

♦  ♦♦♦♦♦♦ 

(2)  (A)  If  the  bed  and  board  furnished  as  part  of  inpatient  hospital 
services  (including  inpatient  tuberculosis  hospital  services  and  in- 
patient psychiatric  hospital  services),  extended  care  services,  or 
post-hospital  extended  care  services  is  in  accommodations  more  ex- 
pensive than  semi-private  accommodations,  the  amount  taken  into 
account  for  purposes  of  payment  under  this  title  with  respect  to 
such  services  may  not  exceed  the  amount  that  would  be  taken  into 
account  with  respect  to  such  services  if  furnished  in  such  semi-pri- 
vate accommodations  unless  the  more  expensive  accommodations 
were  required  for  medical  reasons. 

(B)  Where  a  provider  of  services  which  has  an  agreement  in 
effect  under  this  title  furnishes  to  an  individual  items  or  services 
which  are  in  excess  of  or  more  expensive  than  the  items  or  services 
with  respect  to  which  payment  may  be  made  under  part  A  or  part 
B,  as  the  case  may  be,  the  Secretary  shall  take  into  account  for 
purposes  of  payment  to  such  provider  of  services  only  the  items  or 
services  with  respect  to  which  such  payment  may  be  made. 

(3)  If  the  bed  and  board  furnished  as  part  of  inpatient  hospital 
services  (including  inpatient  tuberculosis  hospital  services  and  in- 
patient psychiatric  hospital  services),  extended  care  services,  or 
post-hospital  extended  care  services  is  in  accommodations  other 
than,  but  not  more  expensive  than,  semi-private  accommodations 
and  the  use  of  such  other  accommodations  rather  than  semi-private 
accommodations  was  neither  at  the  request  of  the  patient  nor  for  a 
reason  which  the  Secretary  determines  is  consistent  with  the  pur- 
poses of  this  title,  the  amount  of  the  payment  with  respect  to  such 
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bed  and  board  under  part  A  shall  be  the  amount  otherwise  payable 
under  this  title  for  such  bed  and  board  furnished  in  semi-private 
accommodations  minus  the  difference  between  the  charge  custom- 
arily made  by  the  hospital  or  skilled  nursing  facility  for  bed  and 
board  in  semi-private  accommodations  and  the  charge  customarily 
made  by  it  for  bed  and  board  in  the  accommodations  furnished. 

*  «  *  *  *  *  « 

Post-Hospital  Extended  Care  in  Christian  Science  Skilled  Nursing 

Facilities 

(yXl)  *  *  * 

*  *  «  *  *  «  * 

[(2)  Notwithstanding  any  other  provision  of  this  title,  payment 
under  part  A  may  not  be  made  for  services  furnished  an  individual 
in  a  skilled  nursing  facility  to  which  paragraph  (1)  applies  unless 
such  individual  elects,  in  accordance  with  regulations,  for  a  spell  of 
illness  to  have  such  services  treated  as  post-hospital  extended  care 
services  for  purposes  of  such  part;  and  payment  under  part  A  may 
not  be  made  for  post-hospital  extended  care  services — 

[(A)  furnished  an  individual  during  such  spell  of  illness  in  a 
skilled  nursing  facility  to  which  paragraph  (1)  applies  after — 
[(i)  such  services  have  been  furnished  to  him  in  such  a 
facility  for  30  days  during  such  spell,  or 

[(ii)  such  services  have  been  furnished  to  him  during 
such  spell  in  a  skilled  nursing  facility  to  which  such  para- 
graph does  not  apply;  or 
[(B)  furnished  an  individual  during  such  spell  of  illness  in  a 
skilled  nursing  facility  to  which  paragraph  (1)  does  not  apply 
after  such  services  have  been  furnished  to  him  during  such 
spell  in  a  skilled  nursing  facility  to  which  such  paragraph  ap- 
plies. 

[(3)  The  amount  payable  under  part  A  for  post-hospital  extended 
care  services  furnished  an  individual  during  any  spell  of  illness  in 
a  skilled  nursing  facility  to  which  paragraph  (1)  applies  shall  be  re- 
duced by  a  coinsurance  amount  equal  to  one-eighth  of  the  inpatient 
hospital  deductible  for  each  day  before  the  31st  day  on  which  he  is 
furnished  such  services  in  such  a  facility  during  such  spell  (and  the 
reduction  under  this  paragraph  shall  be  in  lieu  of  any  reduction 
under  section  1813  (a)(3)).  J 

{2XA)  Notwithstanding  any  other  provision  of  this  title,  payment 
may  not  be  made  under  part  A  for  services  furnished  to  an  individ- 
ual who  is  covered  by  the  insurance  programs  under  such  part  and 
part  B  in  a  skilled  nursing  facility  to  which  paragraph  (1)  applies 
unless  such  individual  elects,  in  accordance  with  regulations,  for  a 
calendar  year  to  have  such  services  treated  as  extended  care  services 
for  purposes  of  such  part;  and  payment  under  part  A  may  not  be 
made  for  extended  care  services — 

(i)  furnished  to  an  individual  during  such  year  in  a  skilled 
nursing  facility  to  which  paragraph  (1)  applies  after — 

(I)  such  services  have  been  furnished  to  him  in  such  a  fa- 
cility for  30  days  during  such  year,  or 


71 


(II)  such  services  have  been  furnished  to  him  during  such 
year  in  a  skilled  nursing  facility  to  which  such  paragraph 
does  not  apply;  or 

(ii)  furnished  to  an  individual  during  such  year  in  a  skilled 
nursing  facility  to  which  paragraph  (1)  does  not  apply  after 
such  services  have  been  furnished  to  him  during  such  year  in  a 
skilled  nursing  facility  to  which  such  paragraph  applies. 

(B)  In  the  case  of  an  individual  who  is  covered  by  the  insurance 
program  under  part  A  but  not  by  the  insurance  program  under  part 
B,  the  provisions  of  subparagraph  (A)  shall  be  applied  by  substitut- 
ing ''spell  of  illness"  for  ''calendar  year* \  by  substituting  "spell"  for 
"year  '  each  place  it  appears,  and  by  substituting  "post-hospital  ex- 
tended care  services"  for  "extended  care  services"  each  place  it  ap- 
pears. 

(3XA)  The  amount  payable  under  part  A  for  extended  care  services 
furnished  during  any  calendar  year  in  a  skilled  nursing  facility  to 
which  paragraph  (1)  applies  to  an  individual  who  is  covered  by  the 
insurance  programs  established  under  such  part  and  part  B  shall  be 
reduced  by  a  coinsurance  amount  equal  to  the  coinsurance  amount 
established  under  section  1813(a)(3)(C)  for  each  day  before  the  10th 
day. 

(BXi)  The  amount  payable  under  part  A  for  post-hospital  extended 
care  services  furnished  during  any  calendar  year  to  an  individual 
who  is  covered  by  the  insurance  program  established  under  such 
part  but  not  by  the  insurance  program  established  under  part  B  in  a 
skilled  nursing  facility  to  which  paragraph  (1)  applies  shall  be  re- 
duced by  a  coinsurance  amount  equal  to  one-eighth  of  the  inpatient 
hospital  deductible  for  each  day  before  the  31st  day  on  which  the 
individual  is  furnished  such  services  in  a  facility  during  such  spell 
(and  the  reduction  under  this  paragraph  shall  be  in  lieu  of  any 
reduction  under  section  1813A(a)(3). 

(ii)  For  purposes  of  this  subparagraph — 

(I)  the  "inpatient  hospital  deductible"  for  a  year  is  the  inpa- 
tient hospital  deductible  promulgated  under  section  1813  for 
that  year,  and 

(II)  the  inpatient  hospital  deductible  for  a  year  shall  apply  to 
the  coinsurance  amounts  under  clause  (i)  for  post-hospital  ex- 
tended care  services  furnished  in  that  year. 

Hospice  Care;  Hospice  Program 

(ddXl)  ♦  *  * 

♦  ♦♦♦♦♦♦ 

(2)  The  term  "hospice  program"  means  a  public  agency  or  pri- 
vate organization  (or  a  subdivision  thereof)  which — 
(AXi)  *  *  * 

♦  *  ♦  ♦  ♦  ♦  * 

(iii)  provides  assurances  satisfactory  to  the  Secretary  that 
the  aggregate  number  of  days  of  inpatient  care  described  in 
paragraph  dXG)  provided  in  any  12-month  period  to  individ- 
uals who  have  an  election  in  effect  under  section  [1812(d)l 
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1812(c)  with  respect  to  that  agency  or  organization  does  not 
exceed  20  percent  of  the  aggregate  number  of  days  during  that 
period  on  which  such  elections  for  such  individuals  are  in 
effect; 

(ffXD  The  term  '^catastrophic  medical  expenses''  means,  with  re- 
spect to  an  individual  for  a  calendar  year  (beginning  with  1988), 
any  beneficiary  cost  sharing  amounts  (as  defined  in  paragraph  (2)) 
incurred  by  an  individual  in  the  year  after  the  individual  has  in- 
curred out-of-pocket  medical  expenses  (as  defined  in  paragraph  (3)) 
in  the  year  in  an  amount  equal  to  the  medicare  catastrophic  limit 
established  under  section  1833(m)  for  the  year. 

(2)  The  term  ''beneficiary  cost  sharing  amounts''  means  the 
amounts  of  expenses  that  an  individual  who  is  covered  by  the  insur- 
ance program  established  under  part  B  incurs  that  are  attributable 
to— 

(A)  the  deductions  and  coinsurance  amounts  established 
under  section  1813(a)  and  under  subsection  (y)(3), 

(B)  the  deductions  established  under  section  1833(b),  or 

(C)  the  difference  between  the  payment  amount  provided 
'     under  part  B  and  the  payment  amount  that  would  be  provided 

if  "100  percent"  and  "0  percent"  were  substituted  for  "80  per- 
cent" and  "20  percent",  respectively,  each  place  either  appears 
in  section  1833(a),  in  section  1833(i)(2),  in  section  1835(b)(2),  and 
in  subsections  (b)(2)  and  (b)(3)  of  section  1881. 

(3)  The  term  "out-of-pocket  medical  expenses"  means  the  amounts 
expended  by  an  individual  who  is  covered  under  the  insurance  pro- 
gram established  under  part  B  that  are — 

(A)  beneficiary  cost  sharing  amounts, 

(B)  amounts  expended  by  an  individual  described  in  subsec- 
tion (s)(2)(J)  for  immunosuppressive  drugs  furnished  after  the  1- 
year  period  specified  in  such  subsection  (in  amounts  not  to 
exceed  the  reasonable  charges  for  such  drugs),  and 

(C)  amounts  expended  for  qualified  examinations  for  the 
early  detection  of  cancer  (in  amounts  not  to  exceed  the  reasona- 
ble charges  for  such  examinations). 

(4)  An  examination  that  is  performed  with  respect  to  an  individ- 
ual covered  by  the  insurance  program  under  part  B  shall  be  treated 
as  a  "qualified  examination  for  the  early  detection  of  cancer"  if  the 
examination  is — 

(A)  a  routine  mammogram  for  the  purpose  of  the  diagnosis  of 
breast  cancer  that  is  performed  with  respect  to  an  individual 
who — 

(i)  has  attained  age  55,  and 

(ii)  has  not  had  a  mammogram  on  a  routine  basis  during 
the  preceding  36  months;  or 

(B)  a  routine  colorectal  examination  for  the  purpose  of  the  di- 
agnosis of  colorectal  cancer  that  is  performed  with  respect  to  an 
individual  who — 

(i)  has  attained  age  65,  and 

(ii)  has  not  had  a  colorectal  examination  on  a  routine 
basis  during  the  preceding  12  months. 
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AGREEMENTS  WITH  PROVIDERS  OF  SERVICES 

Sec.  1866.  (aXD  *  '  • 

♦  ♦♦♦♦♦♦ 

(2)(A)  A  provider  of  services  may  charge  such  individual  or  other 
person  (i)  the  amount  of  any  deduction  or  coinsurance  amount  im- 
posed pursuant  to  section  [1813  (a)(1),  (a)(3),  or  (a)(4)]  paragraph 
(V,  (3X  or  W  of  section  1813,  paragraph  (1)  or  (3)  of  section  181 3 A, 
section  1833(b),  or  section  1861(yX3)  with  respect  to  such  items  and 
services  (not  in  excess  of  the  amount  customarily  charged  for  such 
items  and  services  by  such  provider),  and  (ii)  an  amount  equal  to  20 
per  centum  of  the  reasonable  charges  for  such  items  and  services 
(not  in  excess  of  20  per  centum  of  the  amount  customarily  charged 
for  such  items  and  services  by  such  provider)  for  which  payment  is 
made  under  part  B  (but  in  the  case  of  items  and  services  furnished 
to  individuals  with  end-stage  renal  disease,  an  amount  equal  to  20 
percent  of  the  estimated  amounts  for  such  items  and  services  calcu- 
lated on  the  basis  established  by  the  Secretary).  In  the  case  of 
items  and  services  described  in  section  1833(c),  clause  (ii)  of  the  pre- 
ceding sentence  shall  be  applied  by  substituting  for  20  percent  the 
proportion  which  is  appropriate  under  such  section.  A  provider  of 
services  may  not  impose  a  charge  under  clause  (ii)  of  the  first  sen- 
tence of  this  subparagraph  with  respect  to  items  and  services  de- 
scribed in  section  1861(s)(10XA),  with  respect  to  items  and  services 
furnished  in  connection  with  obtaining  a  second  opinion  required 
under  section  1164(cX2)  (or  a  third  opinion,  if  the  second  opinion 
was  in  disagreement  with  the  first  opinion),  and  with  respect  to 
clinical  diagnostic  laboratory  tests  for  which  payment  is  made 
under  part  B  or  which  are  durable  medical  equipment  furnished  as 
home  health  services.  A  provider  of  services  may  not  impose  a 
charge  under  the  first  sentence  of  this  subparagraph  for  services  for 
which  payment  is  made  to  the  provider  pursuant  to  section 
1833(a)(5)  (relating  to  catastrophic  medical  expenses). 

******* 

(C)  A  provider  of  services  may  in  accordance  with  its  customary 
practice  also  appropriately  charge  any  such  individual  for  any 
whole  blood  (or  equivalent  quantities  of  packed  red  blood  cells,  as 
defined  under  regulations)  furnished  him  with  respect  to  which  a 
deductible  is  imposed  under  section  1813(aX2)  or  section  1813A(aX2)y 
except  that  (i)  any  excess  of  such  charge  over  the  cost  to  such  pro- 
vider for  the  blood  (or  equivalent  quantities  of  packed  red  blood 
cells,  as  so  defined)  shall  be  deducted  from  any  payment  to  such 
provider  under  this  title,  (ii)  no  such  charge  may  be  imposed  for 
the  cost  of  administration  of  such  blood  (or  equivalent  quantities  of 
packed  red  blood  cells,  as  so  defined),  and  (iii)  such  charge  may  not 
be  made  to  the  extent  such  blood  (or  equivalent  quantities  of 
packed  red  blood  cells,  as  so  defined)  has  been  replaced  on  behalf  of 
such  individual  or  arrangements  have  been  made  for  its  replace- 
ment on  his  behalf.  For  purposes  of  subparagraph  (C),  whole  blood 
(or  equivalent  quantities  of  packed  red  blood  cells,  as  so  defined) 
furnished  an  individual  shall  be  deemed  replaced  when  the  provid- 
er of  services  is  given  one  pint  of  blood  for  each  pint  of  blood  (or 
equivalent  quantities  of  packed  red  blood  cells,  as  so  defined)  fur- 
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nished  such  individual  with  respect  to  which  a  deduction  is  im- 
posed under  section  1813(a)(2)  or  section  1813A(a)(2). 
****** 

(b)  An  agreement  with  the  Secretary  under  this  section  may  be 
terminated — 
(1)  *  *  * 

******* 

Any  termination  shall  be  applicable — 

(3)  in  the  case  of  inpatient  hospital  services  (including  inpa- 
tient psychiatric  hosptial  services),  extended  care  services,  or 
post-hospital  extended  care  services,  with  respect  to  services 
furnished  after  the  effective  date  of  such  termination,  except 
that  payment  may  be  made  for  up  to  thirty  days  with  respect 
to  inpatient  institutional  services  furnished  to  any  eligible  in- 
dividual who  was  admitted  to  such  institution  prior  to  the  ef- 
fective date  of  such  termination, 

******* 

(d)  If  the  Secretary  finds  that  there  is  a  substantial  failure  to 
make  timely  review  in  accordance  with  section  186(k)  of  long-stay 
cases  in  a  hospital  or  skilled  nursing  facility,  he  may,  in  lieu  of  ter- 
minating his  agreement  with  such  hospital  or  facility,  decide  that, 
with  respect  to  any  individual  admitted  to  such  hospital  or  facility 
after  a  subsequent  date  specified  by  him,  no  payment  shall  be 
made  under  this  title  for  inpatient  hospital  services  (including  in- 
patient psychiatric  hospital  services)  after  the  20th  day  of  a  contin- 
uous period  of  such  services  or  for  extended  care  services  or  post- 
hospital  extended  care  services  after  such  day  of  a  continuous 
period  of  such  care  as  is  prescribed  in  or  pursuant  to  regulations, 
as  the  case  may  be.  Such  decision  may  be  made  effective  only  after 
such  notice  to  the  hospital,  or  (in  the  case  of  a  skilled  nursing  facil- 
ity) to  the  facility  and  the  hospital  or  hospitals  with  which  it  has  a 
transfer  agreement,  and  to  the  public,  as  may  be  prescribed  by  reg- 
ulations, and  its  effectiveness  shall  terminate  when  the  Secretary 
finds  that  the  reason  therefor  has  been  removed  and  that  there  is 
reasonable  assurance  that  it  will  not  recur.  The  Secretary  shall  not 
make  any  such  decision  except  after  reasonable  notice  and  opportu- 
nity for  hearing  to  the  institution  or  agency  affected  thereby. 

VOLUNTARY  CERTIFICATION  OF  MEDICARE  SUPPLEMENTAL  HEALTH 
INSURANCE  POLICIES 

Sec.  1882.  (a)  The  Secretary  shall  establish  a  procedure  whereby 
medicare  supplemental  policies  (as  defined  in  subsection  (g)(1))  may 
be  certified  by  the  Secretary  as  meeting  minimum  standards  and 
requirements  set  forth  in  subsection  (c).  Such  procedure  shall  pro- 
vide an  opportunity  for  any  insurer  to  submit  any  such  policy,  and 
such  additional  data  as  the  Secretary  finds  necessary,  to  the  Secre- 
tary for  his  examination  and  for  his  certification  thereof  as  meet- 
ing the  standards  and  requirements  set  forth  in  subsection  (c). 
[Such  certification 3  Subject  to  subsection  (k)(3),  such  certification 
shall  remain  in  effect  if  the  insurer  files  a  notarized  statement 
with  the  Secretary  no  later  than  June  30  of  each  year  stating  that 
the  policy  continues  to  meet  such  standards  and  requirements  and 


75 


if  the  insurer  submits  such  additional  data  as  the  Secretary  finds 
necessary  to  independently  verify  the  accuracy  of  such  notarized 
statement.  Where  the  Secretary  determines  such  a  policy  meets  (or 
continues  to  meet)  such  standards  and  requirements,  he  shall  au- 
thorize the  insurer  to  have  printed  on  such  policy  (but  only  in  ac- 
cordance with  such  requirements  and  conditions  as  the  Secretary 
may  prescribe)  an  emblem  which  the  Secretary  shall  cause  to  be 
designed  for  use  as  an  indication  that  a  policy  has  received  the  Sec- 
retary's certification.  The  Secretary  shall  provide  each  State  com- 
missioner or  superintendent  of  insurance  with  a  list  of  all  the  poli- 
cies which  have  received  his  certification. 

(b)  (1)  Any  medicare  supplemental  policy  issued  in  any  State 
which  the  Supplemental  Health  Insurance  Panel  (established 
under  paragraph  (2))  determines  has  established  under  State  law  a 
regulatory  program  that — 

(A)  provides  for  the  application  of  standards  with  respect  to 
such  policies  equal  to  or  more  stringent  than  the  NAIC  Model 
Standards  (as  defined  in  subsection  (g)(2)(A)); 

[(B)  includes  a  requirement  equal  to  or  more  stringent  than 
the  requirement  described  in  subsection  (c)(2);  and} 

(B)  includes  requirements  equal  to  or  more  stringent  than  the 
requirements  described  in  paragraphs  (2)  and  (3)  of  subsection 
(c); 

(C)  provides  that — 

(i)  information  with  respect  to  the  actual  ratio  of  benefits 
provided  to  premiums  collected  under  such  policies  will  be 
reported  to  the  State  on  forms  conforming  to  those  devel- 
oped by  the  National  Association  of  Insurance  Commission- 
ers for  such  purpose,  or 

(ii)  such  ratios  will  be  monitored  under  the  program  in 
an  alternative  manner  approved  by  the  Secretary;  and 

[(C)  3  (TO  provides  for  application  of  the  standards  and  re- 
quirements described  in  subparagraphs  [(A)  and  (B)]  (A),  (B), 
and  (C)  to  all  medicare  supplemental  policies  (as  defined  in 
subsection  (g)(1))  issued  in  such  State, 
shall  be  deemed  [(for  so  long  gisj  (subject  to  subsection  (kXS),  for  so 
long  as  the  Panel  finds  that  such  State  regulatory  program  contin- 
ues to  meet  the  standards  and  requirements  of  this  paragraph)  to 
meet  the  standards  and  requirements  set  forth  in  subsection  (c). 

(c)  The  Secretary  shall  certify  under  this  section  any  medicare 
supplemental  policy,  or  continue  certification  of  such  a  policy,  only 
if  he  finds  that  such  policy — 

(1)  meets  or  exceeds  (either  in  a  single  policy  or,  in  the  case 
of  nonp'-ofit  hospital  and  medical  service  associations,  in  one  or 
more  policies  issued  in  conjunction  with  one  another)  the 
NAIC  Model  Standards;  [and] 

(2)  can  be  expected  (as  estimated  for  the  entire  period  for 
which  rates  are  computed  to  provide  coverage,  on  the  basis  of 
incurred  claims  experience  and  earned  premiums  for  such 
period  and  in  accordance  with  accepted  actuarial  principles 
and  practices)  to  return  to  policyholders  in  the  form  of  aggre- 
gate benefits  provided  under  the  policy,  at  least  75  percent  of 
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the  aggregate  amount  of  premiums  collected  in  the  case  of 
group  policies  and  at  least  60  percent  of  the  aggregate  amount 
of  premiums  collected  in  the  case  of  individual  policies and 
(3)  may,  during  a  period  of  not  less  than  SO  days  after  the 
policy  is  issued,  be  returned  for  a  full  refund  of  any  premiums 
paid  (without  regard  to  the  manner  in  which  the  purchase  of 
the  policy  was  solicited). 

(eyi)  The  Secretary  shall  provide  to  all  individuals  entitled  to 
benefits  under  this  title  (and,  to  the  extent  feasible,  to  individuals 
about  to  become  so  entitled)  such  information  as  will  permit  such 
individuals  to  evaluate  the  value  of  medicare  supplemental  policies 
to  them  and  the  relationship  of  any  such  policies  to  benefits  provid- 
ed under  this  title. 

(^)  The  Secretary  shall— 

(A)  inform  all  individuals  entitled  to  benefits  under  this  title 
(and,  to  the  extent  feasible,  individuals  about  to  become  so  enti- 
tled) of— 

(i)  the  actions  and  practices  that  are  subject  to  sanctions 
under  subsection  (d),  and 

(ii)  the  manner  in  which  they  may  report  any  such  action 
or  practice  to  an  appropriate  official  of  the  Department  of 
Health  and  Human  Services,  and 

(B)  establish  a  toll-free  telephone  number  for  individuals  to 
report  suspected  violations  of  the  provisions  of  such  subsection. 

(3)  The  Secretary  shall  provide  individuals  entitled  to  benefits 
under  this  title  (and,  to  the  extent  feasible,  individuals  about  to 
become  so  entitled)  with  a  listing  of  the  addresses  and  telephone 
numbers  of  State  and  Federal  agencies  and  offices  that  provide  in- 
formation and  assistance  to  individuals  with  respect  to  the  selection 
of  medicare  supplemental  policies. 

******* 

(k)(l)(A)  If,  within  the  period  specified  in  subparagraph  (B),  the 
National  Association  of  Insurance  Commissioners  (in  this  subsection 
referred  to  as  the  'Association')  amends  the  NAIC  Model  Regula- 
tion adopted  on  June  6,  1979  (as  it  relates  to  medicare  supplemental 
policies),  to  reflect  the  changes  in  law  made  by  the  Medicare  Cata- 
strophic Loss  Prevention  Act  of  1987,  subsection  (g)(2)(A)  shall  be  ap- 
plied, effective  on  and  after  the  date  specified  in  subparagraph  (C), 
as  if  the  reference  to  the  Model  Regulation  adopted  on  June  6,  1979, 
were  a  reference  to  the  Model  Regulation  as  amended  by  the  Asso- 
ciation in  accordance  with  this  paragraph  (in  this  subsection  re- 
ferred to  as  the  "amended  NAIC  Model  Regulation'). 

(B)  The  period  specified  in  this  subparagraph  is  the  period  begin- 
ning on  the  date  of  the  enactment  of  the  Medicare  Catastrophic  Loss 
Prevention  Act  of  1987  and  ending  on  the  ninetieth  day  after  such 
date. 

(C)  The  date  specified  in  this  subparagraph  is  the  date  that  is  365 
days  after  the  date  (within  the  period  specified  in  subparagraph  (B)) 
on  which  the  National  Association  of  Insurance  Commissioners  an- 
nounces the  adoption  of  the  amendments  referred  to  in  subpara- 
graph (A). 
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(2XA)  If  the  Association  does  not  amend  the  NAIC  Model  Regula- 
tion referred  to  in  subsection  (gX2XA)  during  the  period  specified  in 
paragraph  (IXB),  the  Secretary  shall  issue  Federal  model  standards 
(in  this  subsection  referred  to  as  "Federal  model  standards'')  for 
medicare  supplemental  policies  not  later  than  90  days  after  the  last 
day  of  such  period.  Federal  model  standards  issued  by  the  Secretary 
pursuant  to  this  subparagraph  shall  reflect  the  changes  in  law 
made  by  the  Medicare  Catastrophic  Loss  Prevention  Act  of  1987. 

(B)  Effective  on  and  after  the  date  that  is  365  days  after  the  date 
on  which  the  Secretary  issues  Federal  model  standards  pursuant  to 
subparagraph  (A),  this  section  shall  be  applied  as  if  any  reference  to 
NAIC  Model  Standards  were  a  reference  to  the  Federal  model 
standards. 

(3)  Notwithstanding  any  other  provision  of  this  section,  on  and 
after  the  date  specified  in  paragraph  (IXC)  or  the  date  specified  in 
paragraph  (2XB)  (as  the  case  may  be) — 

(A)  no  medicare  supplemental  policy  may  be  certified  by  the 
Secretary  pursuant  to  subsection  (a), 

(B)  no  certification  made  pursuant  to  subsection  (a)  shall 
remain  in  effect,  and 

(C)  no  State  regulatory  program  shall  be  found  to  meet  (or  to 
continue  to  meet)  the  requirements  of  subsection  (b)(1), 

unless  such  policy  meets  (or  such  program  provides  for  the  applica- 
tion of  standards  equal  to  or  more  stringent  than)  the  standards  set 
forth  in  the  amended  NAIC  Model  Regulation  or  the  Federal  model 
standards  (as  the  case  may  be). 

HOSPITAL  PROVIDERS  OF  EXTENDED  CARE  SERVICES 

Sec.  1883.  (aXD  *  '  * 

(d)  Any  agreement  with  a  hospital  under  this  section  shall  pro- 
vide that  payment  for  services  will  be  made  only  for  services  for 
which  payment  would  be  made  as  [post-hospital  extended  care 
services]  extended  care  services  or  post-hospital  extended  care  serv- 
ices if  those  services  had  been  furnished  by  a  skilled  nursing  facili- 
ty under  an  agreement  entered  into  under  section  1866;  and  any 
individual  who  is  furnished  services,  for  which  payment  may  be 
made  under  an  agreement  under  this  section,  shall,  for  purposes  of 
this  title  (other  than  this  section),  be  deemed  to  have  received 
[post-hospital  extended  care  services]  extended  care  services  or 
post-hospital  extended  care  services  in  like  manner  and  to  the  same 
extent  as  if  the  services  furnished  to  him  had  been  [post-hospital 
extended  care  services]  extended  care  services  or  post-hospital  ex- 
tended care  services  furnished  by  a  skilled  nursing  facility  under  an 
agreement  under  section  1866. 

*«««*** 

(f)  A  hospital  which  enters  into  an  agreement  with  the  Secretary 
under  this  section  shall  be  required  to  meet  those  conditions  appli- 
cable to  skilled  nursing  facilities  relating  to  discharge  planning 
and  the  social  services  function  (and  staffing  requirements  to  satis- 
fy it)  which  are  promulgated  by  the  Secretary  under  section 
1861(jX15).  Services  furnished  by  such  a  hospital  which  would  oth- 
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erwise  constitute  [post-hospital  extended  care  services]  extended 
care  services  or  post-hospital  extended  care  services  if  furnished  by  a 
skilled  nursing  facility  shall  be  subject  to  the  same  requirements 
applicable  to  such  services  when  furnished  by  a  skilled  nursing  fa- 
cility except  for  those  requirements  the  Secretary  determines  are 
inappropriate  in  the  case  of  these  services  being  furnished  by  a 
hospital  under  this  section. 

PAYMENT  TO  HOSPITALS  FOR  INPATIENT  HOSPITAL  SERVICES 

Sec.  1886.  (a)(l)(A)(i)  *  *  * 

*  «  *  «  *  «  « 

(b)(1)  Noth withstanding  section  1814(b)  but  subject  to  the  provi- 
sions of  [section  1813]  sections  1813  and  181SA,  if  the  operating 
costs  of  inpatient  hospital  services  (as  defined  in  subsection  (a)(4)) 
of  a  hospital  (other  than  a  subsection  (d)  hospital,  as  defined  in  sub- 
section (d)(1)(B))  for  a  cost  reporting  period  subject  to  this  para- 
graph— 

(A)  are  less  than  or  equal  to  the  target  amount  (as  defined  in 
paragraph  (3))  for  that  hospital  for  that  period,  the  amount  of 
the  payment  with  respect  to  such  operating  costs  payable 
under  part  A  on  a  per  discharge  or  per  admission  basis  (as  the 
case  may  be)  shall  be  equal  to  the  amount  of  such  operating 
costs,  plus — 

(i)  50  percent  of  the  amount  by  which  the  target  amount 
exceeds  the  amount  of  the  operating  costs,  or 

(ii)  5  percent  of  the  target  amount, 
whichever  is  less;  or 

(B)  are  greater  than  the  target  amount,  the  amount  of  the 
payment  with  respect  to  such  operating  costs  payable  under 
part  A  on  a  per  discharge  or  per  admission  basis  (as  the  case 
may  be)  shall  be  equal  to  (i)  the  target  amount,  plus  (ii)  in  the 
case  of  cost  reporting  periods  beginning  on  or  after  October  1, 
1982,  and  before  October  1,  1984,  25  percent  of  the  amount  by 
which  the  amount  of  the  operating  costs  exceeds  the  target 
amount; 

except  that  in  no  case  may  the  amount  payable  under  this  title 
(other  than  on  the  basis  of  a  DRG  prospective  payment  rate  deter- 
mined under  subsection  (d))  with  respect  to  operating  costs  of  inpa- 
tient hospital  services  exceed  the  maximum  amount  payable  with 
respect  to  such  costs  pursuant  to  subsection  (a). 

******* 

(d)(1)(A)  Notwithstanding  section  1814(b)  but  subject  to  the  provi- 
sions of  [section  1813]  sections  1813  and  1813A,  the  amount  of  the 
payment  with  respect  to  the  operating  costs  of  inpatient  hospital 
services  (as  defined  in  subsection  (a)(4))  of  a  subsection  (d)  hospital 
(as  defined  in  subparagraph  (B))  for  inpatient  hospital  discharges  in 
a  cost  reporting  period  or  in  a  fiscal  year — 

(i)  beginning  on  or  after  October  1,  1983,  and  before  October 
1,  1984,  is  equal  to  the  sum  of— 

(I)  the  target  percentage  (as  defined  in  subparagraph  (O) 
of  the  hospital  s  target  amount  for  the  cost  reporting 
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period  (as  defined  in  subsection  (bX3)(A),  but  determined 
without  the  application  of  subsection  (a)),  and 

(II)  the  DRG  percentage  (as  defined  in  subparagraph  (O) 
of  the  regional  adjusted  DRG  prospective  payment  rate  de- 
termined under  paragraph  (2)  for  such  discharges; 

(ii)  beginning  on  or  after  October  1,  1984,  and  before  October 
1,  1987,  is  equal  to  the  sum  of— 

(I)  the  target  percentage  (as  defined  in  subparagraph  (C)) 
of  the  hospital  s  target  amount  for  the  cost  reporting 
period  (as  defined  in  subsection  (bX3XA),  but  determined 
without  the  application  of  subsection  (a)),  and 

(II)  the  DRG  percentage  (as  defined  in  subparagraph  (C)) 
of  the  applicable  combined  adjusted  DRG  prospective  pay- 
ment rate  determined  under  subparagraph  (D)  for  such 
discharges;  or 

(iii)  beginning  on  or  after  October  1,  1987,  is  equal  to  the  na- 
tional adjusted  DRG  prospective  payment  rate  determined 
under  paragraph  (3)  for  such  discharges. 

««***«* 

TITLE  XIX— GRANTS  TO  STATES  FOR  MEDICAL  ASSISTANCE 

PROGRAMS 

,      *  *  *  *  •  *  * 

PAYMENT  TO  STATES 

Sec.  1903.  (a)  *  ♦  * 

******* 

(gXD  Subject  to  paragraph  (3),  with  respect  to  amounts  paid  for 
the  following  services  furnished  under  the  State  plan  after  June  30, 
1973  (other  than  services  furnished  pursuant  to  a  contract  with  a 
health  maintenance  organization  as  defined  in  section  1876  or 
which  is  a  qualified  health  maintenance  organization  (as  defined  in 
section  1310(d)  of  the  Public  Health  Service  Act)),  the  Federal  medi- 
cal assistance  percentage  shall  be  decreased  as  follows:  After  an  in- 
dividual has  received  inpatient  hospital  services  or  intermediate 
care  facility  services  for  60  days,  skilled  nursing  facility  services  for 
30  days,  or  inpatient  mental  hospital  services  for  90  days  (whether 
or  not  such  days  are  consecutive),  during  any  fiscal  year,  the  Feder- 
al medical  assistance  percentage  with  respect  to  amounts  paid  for 
any  such  care  furnished  thereafter  to  such  individual  shall  be  de- 
creased by  a  per  centum  thereof  (determined  under  paragraph  (5)) 
unless  the  State  agency  responsible  for  the  administration  of  the 
plan  makes  a  showing  satisfactory  to  the  Secretary  that,  with  re- 
spect to  each  calendar  quarter  for  which  the  State  submits  a  re- 
quest for  payment  at  the  full  Federal  medical  assistance  percent- 
age for  amounts  paid  for  inpatient  hospital  services,  skilled  nursing 
facility  services,  or  intermediate  care  facility  services  furnished 
beyond  60  days  (or  inpatient  mental  hospital  services  furnished 
beyond  90  days),  such  State  has  an  effective  program  of  medical 
review  of  the  care  of  patients  in  mental  hospitals,  skilled  nursing 
facilities,  and  intermediate  care  facilities  pursuant  to  paragraphs 
(26)  and  (31)  of  section  1902(a)  whereby  the  professional  manage- 
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ment  of  each  case  is  reviewed  and  evaluated  at  least  annually  by 
independent  professional  review  teams.  In  determining  the  number 
of  days  on  which  an  individual  has  received  services  described  in 
this  subsection,  there  shall  not  be  counted  any  days  with  respect  to 
which  such  individual  is  entitled  to  have  pajmients  made  (in  whole 
or  in  part)  on  his  behalf  under  section  1812  or  section  1812A. 

******* 

PROVISIONS  RESPECTING  INAPPUCABIUTY  AND  WAIVER  OF  CERTAIN 
REQUIREMENTS  OF  THIS  TITLE 

Sec.  1915.  (a)  *  *  * 

******* 

(c)(1)  ♦  ♦  * 

******* 

(3)  A  waiver  granted  under  this  subsection  may  include  a  waiver 
of  the  requirements  of  section  1902(a)(1)  (relating  to  statewideness) 
[and  section  1902(a)(10)(B)  (relating  to  comparability)],  section 
1902(a)(10(B)  (relating  to  comparahilityX  and  section 
1902(a)(10)(CXi)(IW  (relating  to  single  standard  for  income  and  re- 
source eligibility),  A  waiver  under  this  subsection  shall  be  for  an 
initial  term  of  three  years  and,  upon  the  request  of  a  State,  shall 
be  extended  for  additional  five-year  periods  unless  the  Secretary 
determines  that  for  the  previous  waiver  period  the  assurances  pro- 
vided under  paragraph  (2)  have  not  been  met.  A  waiver  may  pro- 
vide, with  respect  to  post-eligibility  treatment  of  income  of  all  indi- 
viduals receiving  services  under  that  waiver,  that  the  maximum 
amount  of  the  individual's  income  which  may  be  disregarded  for 
any  month  for  the  maintenance  needs  of  the  individual  may  be  an 
amount  greater  than  the  maximum  allowed  for  that  purpose  under 
regulations  in  effect  on  July  1,  1985. 

******* 


INTERNAL  REVENUE  CODE  OF  1986 
******* 

SEC.  6050F.  RETURNS  RELATING  TO  SOCIAL  SECURITY  BENEFITS. 

(a)  Requirement  of  Reporting. — The  appropriate  Federal  offi- 
cial shall  make  a  return,  according  to  the  forms  and  regulations 
prescribed  by  the  Secretary,  setting  forth — 
(l)the— 

(A)  aggregate  amount  of  social  security  benefits  paid 
with  respect  to  any  individual  during  any  calendar  year, 

(B)  aggregate  amount  of  social  security  benefits  repaid 
by  such  individual  during  such  calendar  year,  [andj 

(C)  aggregate  reductions  under  section  224  of  the  Social 
Security  Act  (or  under  section  3(a)(1)  of  the  Railroad  Re- 
tirement Act  of  1974)  in  benefits  which  would  otherwise 
have  been  paid  to  such  individual  during  the  calendar  year 
on  account  of  amounts  received  under  a  workmen's  com- 
pensation act,  and 
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(D)  the  number  of  months  any  individual  is  covered  by 
the  insurance  program  established  under  part  B  of  title 
XVIII  of  the  Social  Security  Act  for  such  calendar  year, 
and 

******* 

(b)  Statements  To  Be  Furnished  to  Persons  With  Respect  to 
Whom  Information  Is  Required. — Every  person  required  to  make 
a  return  under  subsection  (a)  shall  furnish  to  each  individual 
whose  name  is  required  to  be  set  forth  in  such  return  a  written 
statement  showing — 

(1)  the  name  of  the  agency  making  the  payments  or  deter- 
mining the  months  of  coverage,  and 

(2)  the  aggregate  amount  of  payments,  of  repayments,  and  of 
reductions,  and  the  number  of  months  of  coverage,  with  respect 
to  the  individual  required  to  be  shown  on  such  return. 

The  written  statement  required  under  the  preceding  sentence  shall 
be  furnished  to  the  individual  on  or  before  January  31  of  the  year 
following  the  calendar  year  for  which  the  return  under  subsection 
(a)  was  required  to  be  made. 

(c)  Definitions. — For  purposes  of  this  section — 

(1)  Appropriate  federal  official. — The  term  ''appropriate  Fed- 
eral official"  means — 

(A)  the  Secretary  of  Health  and  Human  Services  in  the 
case  of  social  security  benefits  described  in  section 
86(d)(1)(A)  and  months  of  coverage  described  in  subsection 
(aXlXD),  and 

(B)  the  Railroad  Retirement  Board  in  the  case  of  social 
security  benefits  described  in  section  86(d)(1)(B). 

(2)  Social  security  benefit. — The  term  "social  security  bene- 
fit" has  the  meaning  given  to  such  term  by  section  86(d)(1). 

♦  ♦*♦♦*♦ 


OMNIBUS  BUDGET  RECONCILIATION  ACT  OF  1986 

♦  »*♦♦♦♦ 

Subtitle  E— Medicaid  and  Maternal  and  Child  Health 

♦  *♦♦*** 

Part  2 — Provision  of  Services  Under  Waiver  Authority 
******* 

SEC.  9414.  NEW  JERSEY  RESPITE  CARE  PILOT  PROJECT. 

(a)  Estabushment.— The  Secretary  of  Health  and  Human  Serv- 
ices (in  this  section  referred  to  as  the  ''Secretary")  shall  enter  into 
an  agreement  with  the  State  of  New  Jersey  (in  this  section  referred 
to  as  the  "State")  for  the  purpose  of  conducting  a  pilot  project  (in 
this  section  referred  to  as  the  "project")  under  title  XIX  of  the 
Social  Security  Act  for  providing  respite  care  services  for  [elderly 
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and  disabled  individuals]  eligible  individuals  in  order  to  deter- 
mine the  extent  to  which — 

*  *  *  «  Hi  )|c  * 

(b)  Conditions. — The  agreement  with  the  Secretary  under  this 
section  shall — 

(1)  provide  that  the  project  shall  be  administered  by  a  State 
health  services  agency  designated  for  such  purpose  by  the  Gov- 
ernor (which  may  be  the  State  agency  administering  or  respon- 
sible for  the  administration  of  the  State  plan  for  medical  as- 
sistance under  title  XIX  of  the  Social  Security  Act), 

(2)  provide  that  the  State  may  submit  a  detailed  proposal  de- 
scribing the  project  (in  lieu  of  a  formal  request  for  the  waiver  of 
applicable  provisions  of  title  XIX  of  the  Social  Security  Act) 
and  that  submission  of  such  a  description  by  the  State  will  be 
treated  as  such  a  request  for  purposes  of  subsection  (g), 

l.{2)2(S)  provide  that  [if  the  project  imposes  any  cost  shar- 
ing requirements  on  participants  who  are  eligible  for  benefits 
under  title  XIX  of  the  Social  Security  Act,  such  requirements 
shall  be  imposed  only  in  accordance  with  the  provisions  of  sec- 
tion 1916  of  such  Act]  the  State  shall  utilize  a  post-eligibility 
cost-sharing  formula  based  on  the  available  income  of  partici- 
pants with  income  in  excess  of  the  nonfarm  income  official  pov- 
erty line  (as  defined  by  the  Office  of  Management  and  Budget, 
and  revised  annually  in  accordance  with  section  673(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1981), 

{,{^)2(4)  provide  for  a  system  of  review  to  assure  that  respite 
care  services  are  provided  only  to  individuals  reasonably  deter- 
mined to  be  in  need  of  such  services,  and 

1,(4)2(5)  meet  such  other  requirements  as  the  Secretary  may 
establish  for  the  proper  and  efficient  implementation  of  the 
project. 

[(c)  Definition. — For  purposes  of  this  section,  the  term  "respite 
care  service"  shall  include — 

[(1)  short-term  and  intermittent — 

[(A)  companion  or  sitter  services  (paid  as  well  as  volun- 
teer), 

[(B)  homemaker  and  personal-care  services, 
[(C)  adult  day  care,  and 

[(D)  inpatient  care  in  a  hospital,  a  skilled  nursing  facili- 
ty, or  an  intermediate  care  facility  (not  to  exceed  a  total  of 
14  days  for  any  indivdual);  and 
[(2)  peer  support  and  training  for  family  caregivers  (using 
informal  support  groups  and  organized  counseling).] 

(c)  Definitions. — For  purposes  of  this  section — 

(1)  the  term  "eligible  individual"  means  an  individual — , 

(A)  who  is  elderly  or  disabled,  ^^ 

(B) (i)  whose  income  (not  including  the  income  of '  the 
spouse  or  family  of  the  individual)  does  not  exceed  300  per- 
cent of  the  amount  in  effect  under  section  1611(a)(1)(A)  of 
the  Social  Security  Act  (as  increased  pursuant  to  section 
1617  of  such  Act),  or 
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(ii)  in  the  case  of  an  individual  and  spouse  who  are  both 
dependent  on  a  caregiver,  whose  combined  incomes  do  not 
exceed  such  amount, 

(C)  at  the  option  of  the  State,  who  meets  a  resource  stand- 
ard established  by  the  State, 

(D)  who  is  at  risk  of  institutionalization  unless  the  indi- 
vidual's caregiver  is  provided  with  respite  care,  and 

(E)  who  has  been  determined  to  meet  the  requirements  of 
subparagraphs  (A)  through  (D)  in  accordance  with  an  ap- 
plication process  designed  by  the  State;  and 

(2)  the  term  ''respite  care  services'' shall  include — 

(A)  short-term  and  intermittent — 

(i)  companion  or  sitter  services  (paid  as  well  as  vol- 
unteer), 

(ii)  homemaker  and  personal  careservices, 
(Hi)  adult  day  care,  and 

(iv)  inpatient  care  in  a  hospital,  a  skilled  nursing  fa- 
cility, or  an  intermediate  care  facility  (not  to  exceed  a 
total  of  H  days  for  any  individual),  and 

(B)  peer  support  and  training  for  family  caregivers  (using 
informal  support  groups  and  organized  counseling). 

m  *  it  *  *  *  * 

(g)  Provisions  Subject  to  Waiver. — At  the  request  of  the  State, 
the  Secretary  shall  waive  the  following  provisions  of  title  XIX  of 
the  Social  Security  Act  as  they  relate  to  the  pilot  project:  section 
1902(a)(1),  section  1902(a)(10)(B),  section  1902(a)(10)(C)(i)(III),  section 
1902(a)(13),  and  section  1902(a)(30).  The  Secretary  may  not  waive 
any  other  provision  of  such  title  with  respect  to  the  pilot  project. 
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MEDICARE  CATASTROPHIC  COVERAGE  ACT  OF  1988 


May  31,  1988.— Ordered  to  be  printed 


Mr.  RosTENKOWSKi,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.R.  2470] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  Senate  to  the  bill  (H.R.  2470)  to 
amend  title  XVIII  of  the  Social  Security  Act  to  provide  protection 
against  catastrophic  medical  expenses  under  the  medicare  pro- 
gram, and  for  other  purposes,  having  met,  after  full  and  free  con- 
ference, have  agreed  to  recommend  and  do  recommend  to  their  re- 
spective Houses  as  follows: 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  and  agree  to  the  same  with  an  amendment  as  fol- 
lows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate 
amendment  insert  the  following: 

SECTION  1.  SHORT  TITLE;  REFERENCES  IN  ACT;  TABLE  OF  CONTENTS. 

(a)  Short  Title. — This  Act  may  be  cited  as  the  ''Medicare  Cata- 
strophic Coverage  Act  of  1988''. 

(h)  Amendments  to  the  Social  Security  Act. — Except  as  other- 
wise specifically  provided,  whenever  in  this  Act  an  amendment  is 
expressed  in  terms  of  an  amendment  to  or  repeal  of  a  section  or 
other  provision,  the  reference  shall  be  considered  to  be  made  to  that 
section  or  other  provision  of  the  Social  Security  Act. 

(c)  Table  of  Contents. — The  table  of  contents  of  this  Act  is  as 
follows: 

Sec.  1.  Short  title;  references  in  Act;  table  of  contents. 

title  I— PROVISIONS  RELATING  TO  PART  A  OF  MEDICARE  PROGRAM 
AND  SUPPLEMENTAL  MEDICARE  PREMIUM 

Subtitle  A — Expansion  of  Medicare  Part  A  Benefits 

Sec.  lOL  Expanding  scope  of  benefits  under  part  A. 
Sec.  102.  Deductibles  and  coinsurance  under  part  A. 
Sec.  103.  Part  A  premium  for  medicare  buy-ins. 
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Sec.  104-  Effective  dates,  transition,  and  conforming  amendments. 

Subtitle  B — Supplemental  Medicare  Premium 


Sec.  111.  Imposition  of  supplemental  medicare  premium. 

Sec.  112.  Establishment  of  Federal  Hospital  Insurance  Catastrophic  Coverage  Reserve 
Fund. 

Sec.  113.  Study  of  tax  incentives  for  purchase  of  coverage  for  long-term  care. 

TITLE  II— PROVISIONS  RELATING  TO  PART  B  OF  THE  MEDICARE 
PROGRAM  AND  TO  MEDICARE  SUPPLEMENTAL  HEALTH  INSURANCE 


Sec.  201.  Limitation  on  medicare  part  B  cost-sharing. 

Sec.  202.  Coverage  of  catastrophic  expenses  for  prescription  drugs  and  insulin. 
Sec.  203.  Coverage  of  home  intravenous  drug  therapy  services. 
Sec.  204.  Coverage  of  screening  mammography. 

Sec.  205.  In  home  care  for  certain  chronically  dependent  individuals. 
Sec.  206.  Extending  home  health  services. 

Sec.  207.  Research  on  long-term  care  for  medicare  beneficiaries. 
Sec.  208.  Study  of  adult  day  care  services. 


Sec.  211.  Adjustments  in  medicare  part  B  premium. 

Sec.  212.  Establishment  of  Federal  Catastrophic  Drug  Insurance  Trust  Fund;  fund 
transfers. 

Sec.  213.  Creation  of  Medicare  Catastrophic  Coverage  Account. 


S^.  221.  Changes  in  certification  of  medicare  supplemental  health  insurance  poli- 
cies. 

Sec.  222.  Adjustment  of  contracts  with  prepaid  health  plans. 

Sec.  223.  Mailing  of  notice  of  medicare  benefits  and  information  describing  partici- 
pating physician  program. 

Sec.  224.  Changes  in  civil  money  penalties  for  certain  practices  of  health  maintenance 
organizations  and  competitive  medical  plans. 

TITLE  III— PROVISIONS  RELATING  TO  THE  MEDICAID  PROGRAM 

Sec.  301.  Requiring  medicaid  buy-in  of  premiums  and  cost-sharing  for  indigent  medi- 
care Beneficiaries. 

Sec.  302.  Coverage  and  payment  for  pregnant  women  and  infants  with  incomes  below 
poverty  line. 

Sec.  303.  Protection  of  income  and  resources  of  couple  for  maintenance  of  community 
spouse. 

TITLE  IV-UNITED  STATES  BIPARTISAN  COMMISSION  ON  COMPREHEN- 
SIVE HEALTH  CARE,  OBRA  TECHNICAL  CORRECTIONS,  AND  MISCELLA- 
NEOUS PROVISIONS 

Subtitle  A— United  States  Bipartisan  Commission  on  Comprehensive  Health  Care 

Sec.  401.  Establishment 

Sec.  402.  Duties. 

Sec.  403.  Membership. 

Sec.  404-  Staff  and  consultants. 

Sec.  405.  Powers. 

Sec.  406.  Report. 

Sec.  407.  Termination. 

Sec.  4O8.  Authorization  of  appropriations. 


Sec.  411-  Technical  corrections  to  certain  health  care  provisions  in  the  Omnibus 
Budget  Reconciliation  Act  of  1987. 


Subtitle  A — Expansion  of  Medicare  Part  B  Benefits 


Subtitle  B — Medicare  Part  B  Premium  and  Financing 


Subtitle  C — Miscellaneous  Provisions 


Subtitle  B—OBRA  Technical  Corrections 


Subtitle  C — Miscellaneous  Provisions 


Sec.  422.  Rate  reduction  for  medicare  eligible  Federal  employees. 
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Sec.  423.  Study  and  reports  by  the  Office  of  Personnel  Management  on  offering  medi- 
care supplemental  plans  to  Federal  medicare  eligible  individuals,  and 
other  changes. 

Sec.  424-  Benefits  counseling  and  assistance  demonstration  project  for  certain  medi- 
care and  medicaid  beneficiaries. 
Sec.  425.  Case  management  demonstration  projects. 
Sec.  426.  Extensions  of  expiring  provisions. 

Sec.  4^7.  Medicare  home  health  care  denial  of  benefits  advisory  committee. 
Sec.  428.  Prohibition  of  misuse  of  symbols,  emblems,  or  names  in  reference  to  Social 
Security  or  Medicare. 

Sec.  429.  Demonstration  projects  with  respect  to  chronic  ventilator-dependent  units  in 
hospitals. 

TITLE  I— PROVISIONS  RELATING  TO  PART 
A  OF  MEDICARE  PROGRAM  AND  SUPPLE- 
MENTAL MEDICARE  PREMIUM 

Subtitle  A — Expansion  of  Medicare  Part  A 

Benefits 

SEC  101.  EXPANDING  SCOPE  OF  BENEFITS  UNDER  PART  A. 
Section  1812  (^2  U.S.C,  1395d)  is  amended— 

(1)  in  subsection  (a),  by  striking  paragraphs  (1)  through  (i) 
and  inserting  the  following: 

^'(1)  inpatient  hospital  services; 

(2)  extended  care  services  for  up  to  150  days  during  any  cal- 
endar year; 

*'(S)  home  health  services;  and 

(J^)  in  lieu  of  certain  other  benefits,  hospice  care  with  respect 
to  the  individual  during  up  to  two  periods  of  90  days  each,  a 
subsequent  period  of  30  days,  and  a  subsequent  extension  period 
with  respect  to  which  the  individual  makes  an  election  under 
subsection  (dXlX 

(2)  by  amending  subsection  (b)  to  read  as  follows: 

*W  Payment  under  this  part  for  services  furnished  to  an  individ- 
ual may  not  be  made  for — 

extended  care  services  furnished  to  the  individual  during 
a  calendar  year  after  such  services  have  been  furnished  to  the 
individual  for  150  days  during  that  year,  or 

**(2)  inpatient  psychiatric  hospital  services  furnished  to  the 
individual  after  such  services  have  been  furnished  to  the  indi- 
vidual for  a  total  of  190  days  during  his  lifetime. 

(3)  by  amending  subsection  (c)  to  read  as  follows: 

"(cXl)  If  an  individual  is  an  inpatient  of  a  psychiatric  hospital  on 
the  first  day  of  medicare  entitlement  (as  defined  in  paragraph 
(4XAJ)  payment  may  not  be  made  under  this  part  during  the  period 
described  in  paragraph  (2)  for  inpatient  mental  health  services  (as 
defined  in  paragraph  (4XB)J  in  excess  of  the  number  of  days  speci- 
fied in  paragraph  (3). 

"(2)  The  period  described  in  this  paragraph — 

"(A)  begins  on  the  first  day  of  medicare  entitlement,  and 
"(B)  ends  at  the  end  of  the  first  period  of  60  consecutive  days 
thereafter  on  each  of  which  the  individual  is  not  receiving  in- 
patient mental  health  services. 
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"(3)  The  number  of  days  specified  in  this  paragraph  for  an  indi- 
vidual is  150  days  less  the  number  of  days  (during  the  150-day 
period  immediately  before  the  first  day  of  medicare  entitlement) 
during  which  the  individual  was  an  inpatient  of  a  psychiatric  hos- 
pital. 

"(4)     this  subsection: 

**(A)  The  term  ^ first  day  of  medicare  entitlement  means,  for 
an  individual,  the  first  day  of  the  first  month  for  which  the  in- 
dividual is  entitled  to  benefits  under  this  part. 

''(B)  The  term  'inpatient  mental  health  services'  means — 
*'(i)  inpatient  psychiatric  hospital  services,  and 
(ii)  inpatient  hospital  services  for  an  individual  who  is 
an  inpatient  primarily  for  the  diagnosis  or  treatment  of 
mental  illness. 

(4)  in  subsection  (d) — 

(A)  in  paragraph  (1),  by  striking  "and  one  subsequent 
period  of  30  days ''  and  inserting  a  subsequent  period  of 
30  days,  and  a  subsequent  extension  period",  and 

(B)  in  paragraph  (2XB),  by  inserting  "or  a  subsequent  ex- 
tension period"  after  "30-day  period"; 

(5)  in  subsection  (e),  by  striking  "post-hospital",  and 

(6)  by  striking  subsections  (f)  and  (g). 

SEC.  102.  DEDUCTIBLES  AND  COINSURANCE  UNDER  PART  A. 
Section  1813  (42  U.S.C.  1395e)  is  amended— 

(1)  by  amending  paragraphs  (1)  through  (3)  of  subsection  (a)  to 
read  as  follows: 

"(IXA)  Subject  to  subparagraph  (C),  the  amount  payable  for  inpa- 
tient hospital  services  furnished  to  an  individual  during  the  indi- 
vidual's first  period  of  hospitalization  to  begin  during  a  calendar 
year  shall  be  reduced  by  a  deduction  equal  to  the  inpatient  hospital 
deductible  for  that  year  or,  if  less,  the  charges  imposed  with  respect 
to  such  individual  for  such  services,  except  that,  if  the  customary 
charges  for  such  services  are  greater  than  the  charges  so  imposed, 
such  customary  charges  shall  be  considered  to  be  the  charges  so  im- 
posed. 

"(B)  For  purposes  of  subparagraph  (A),  the  term  'period  of  hospi- 
talization' means,  with  respect  to  an  individual,  the  period  begin- 
ning on  the  first  day  the  individual  is  furnished  inpatient  hospital 
services  and  ending  on  the  individual's  date  of  discharge  (as  estab- 
lished by  the  Secretary  for  purposes  of  section  1886)  from  the  hospi- 
tal (or,  in  the  case  of  a  transfer,  hospitals)  involved. 

"(C)  In  the  case  of  an  individual  with  respect  to  whom — 

"(i)  a  period  of  hospitalization  begins  during  December  of  any 
calendar  year, 

"(ii)  an  inpatient  hospital  deductible  is  imposed  with  respect 
to  such  period  of  hospitalization,  and 

"(Hi)  a  period  of  hospitalization  begins  during  January  of  the 
following  calendar  year, 
no  inpatient  hospital  deductible  shall  be  imposed  with  respect  to  a 
period  of  hospitalization  beginning  in  January  of  such  following 
year  (but  such  period  of  hospitalization  shall  not  be  taken  into  ac- 
count in  determining  the  application  of  an  inpatient  hospital  de- 
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ductible  for  any  period  of  hospitalization  beginning  for  such  indi- 
vidual after  January  31  of  such  following  year). 

*'(D)  If  the  Secretary  terminates  a  contract  under  section  1876 
during  a  year,  no  inpatient  hospital  deductible  shall  be  imposed 
during  the  remainder  of  the  year  in  the  case  of  an  individual  who 
can  demonstrate  to  the  satisfaction  of  the  Secretary  that,  during  a 
period  of  enrollment  with  the  organization  in  the  year,  the  individ- 
ual was  admitted  to  a  hospital  for  inpatient  hospital  services  for 
which  the  organization  was  obligated  to  make  payment  under  such 
section. 

*'(^XA)  The  amount  payable  to  any  provider  of  services  under  this 
part  for  services  furnished  an  individual  shall  be  further  reduced 
by  a  deduction  equal  to  the  expenses  incurred  for  the  first  three 
pints  of  whole  blood  (or  equivalent  quantities  of  packed  red  blood 
cells,  as  defined  under  regulations)  furnished  to  the  individual 
during  each  calendar  year,  except  that  such  deductible  for  such 
blood  shall  in  accordance  with  regulations  be  appropriately  reduced 
to  the  extent  that  there  has  been  a  replacement  of  such  blood  (or 
equivalent  quantities  of  packed  red  blood  cells,  as  so  defined);  and 
for  such  purposes  blood  (or  equivalent  quantities  of  packed  red 
blood  cells,  as  so  defined)  furnished  such  individual  shall  be 
deemed  replaced  when  the  institution  or  other  person  furnishing 
such  blood  (or  such  equivalent  quantities  of  packed  red  blood  cells, 
05  so  defined)  is  given  one  pint  of  blood  for  each  pint  of  blood  (or 
equivalent  quantities  of  packed  red  blood  cells,  as  so  defined)  fur- 
nished such  individual  with  respect  to  which  a  deduction  is  made 
under  this  sentence. 

''(B)  The  deductible  under  subparagraph  (A)  for  blood  or  blood 
cells  furnished  an  individual  in  a  year  shall  be  reduced  to  the 
extent  that  a  deductible  has  been  imposed  under  section  1833(b)  to 
blood  or  blood  cells  furnished  the  individual  in  the  year. 

'\3XA)  The  amount  payable  for  extended  care  services  furnished 
an  individual  in  any  calendar  year  shall  be  reduced  by  the  coinsur- 
ance amount  (promulgated  under  subparagraph  (C)  for  that  year) 
for  each  day  (before  the  9th  day)  on  which  he  is  furnished  such  serv- 
ices during  the  year. 

*W)  Before  September  1  of  each  year  (beginning  with  1988),  the 
Secretary  shall  estimate  the  national  average  per  diem  reasonable 
cost  recognized  under  this  title  for  extended  care  services  which  will 
be  furnished  in  the  succeeding  calendar  year. 

(C)  The  Secretary  shall,  in  September  of  each  year  (beginning 
with  1988)  promulgate  the  coinsurance  amount  which  shall  apply  to 
extended  care  services  furnished  in  the  succeeding  year.  Such 
amount  shall  be  equal  to  20  percent  of  the  national  average  per 
diem  cost  estimated  under  subparagraph  (B)  in  that  year.  If  the  co- 
insurance amount  determined  under  the  preceding  sentence  is  not  a 
multiple  of  50  cents,  it  shall  be  rounded  to  the  nearest  multiple  of 
50  cents  (or,  if  it  is  a  multiple  of  25  cents  but  not  a  multiple  of  50 
cents,  to  the  next  higher  multiple  of  50  cents).  ";  and 
(2)  by  striking  paragraph  (3)  of  subsection  (b). 

SEC.  103.  PART  A  PREMIUM  FOR  MEDICARE  BUY-INS. 

Subsection  (d)  of  section  1818  (42  U.S.C.  1395i(2))  is  amended  to 
read  as  follows: 
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*'(dXV  The  Secretary  shall,  during  September  of  each  year  (begin- 
ning with  1988),  estimate  the  monthly  cLCtuarial  rate  for  months  in 
the  succeeding  year.  Such  actuarial  rate  shall  be  one-twelfth  of  the 
amount  which  the  Secretary  estimates  (on  an  average,  per  capita 
basis)  is  equal  to  100  percent  of  the  benefits  and  administrative 
costs  which  will  be  payable  from  the  Federal  Hospital  Insurance 
Trust  Fund  for  services  performed  and  related  administrative  costs 
incurred  in  the  succeeding  year  with  respect  to  individuals  age  65 
and  over  who  will  be  entitled  to  benefits  under  this  part  during 
that  entire  year. 

*^(2)  The  Secretary  shall,  during  September  of  ecLch  year  determine 
and  promulgate  the  dollar  amount  which  shall  be  applicable  for 
premiums  for  months  occurring  in  the  following  year.  Such  amount 
shall  be  equal  to  the  monthly  actuarial  rate  determined  under  para- 
graph (1)  for  that  following  year.  Any  amount  determined  under  the 
preceding  sentence  which  is  not  a  multiple  of  $1  shall  be  rounded  to 
the  nearest  multiple  of  $1  (or,  if  it  is  a  multiple  of  50  cents  but  not 
a  multiple  of  $1,  to  the  next  higher  multiple  of  $1). 

*'(3)  Whenever  the  Secretary  promulgates  the  dollar  amount  which 
shall  be  applicable  as  the  monthly  premium  under  this  section,  he 
shall,  at  the  time  such  promulgation  is  announced,  issue  a  public 
statement  setting  forth  the  actuarial  assumptions  and  bases  em- 
ployed by  him  in  arriving  at  the  amount  of  an  adequate  actuarial 
rate  for  individuals  65  and  older  as  provided  in  paragraph  (1). 

SEC.  104.  EFFECTIVE  DATES,  TRANSITION,  AND  CONFORMING  AMEND- 
MENTS. 

(a)  Effective  Date. — 

(1)  In  GENERAL. — Except  as  provided  in  paragraphs  (2)  and 
(3),  the  amendments  made  by  this  subtitle  shall  take  effect  on 
January  1,  1989,  and  shall  apply — 

(A)  to  the  inpatient  hospital  deductible  for  1989  and  suc- 
ceeding years, 

(B)  to  care  and  services  furnished  on  or  after  January  1, 
1989, 

(C)  to  premiums  for  January  1989  and  succeeding 
months,  and 

(D)  to  blood  or  blood  cells  furnished  on  or  after  January 
1,  1989. 

(2)  Elimination  of  post-hospital  requirement  for  ex- 
tended CARE  SERVICES. — The  amendments  made  by  this  sub- 
title, insofar  as  they  eliminate  the  requirement  (under  section 
1812(aX2)  of  the  Social  Security  Act)  that  extended  care  services 
are  only  covered  under  title  XVIII  of  such  Act  if  they  are  post- 
hospital  extended  care  services,  shall  only  apply  to  extended 
care  services  furnished  pursuant  to  an  admission  to  a  skilled 
nursing  facility  occurring  on  or  after  January  1,  1989. 

(b)  Hold  Harmless  Provisions.— In  the  case  of  an  individual  for 
whom  a  spell  of  illness  (as  defined  in  section  1861(a)  of  the  Social 
Security  Act,  as  in  effect  on  December  31,  1988)  began  before  Janu- 
ary 1,  1989,  and  had  not  yet  ended  as  of  such  date — 

(1)  the  amendment  made  to  section  1813(aXl)  of  such  Act 
shall  not  apply  to  services  furnished  during  that  spell  of  illness 
during  1989  or  1990,  and 
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(2)  the  amount  of  any  deductible  under  section  1813(aX2)  of 
such  Act  (as  amended  by  this  subtitle)  shall  be  reduced  during 
that  spell  of  illness  during  1989  or  1990  to  the  extent  the  de- 
ductible under  such  section  was  applied  during  the  spell  of  ill- 
ness. 

(c)  Adjustments  in  Payments  for  Inpatient  Hospital  Serv- 
ices.— 

(1)  PPS  hospitals. — In  adjusting  DRG  prospective  payment 
rates  under  section  1886(d)  of  the  Social  Security  Act,  outlier 
cutoff  points  under  section  1886(dX5XA)  of  such  Act,  and 
weighting  factors  under  section  1886(d)(4)  of  such  Act  for  dis- 
charges occurring  on  or  after  October  1,  1988,  the  Secretary  of 
Health  and  Human  Services  shall,  to  the  extent  appropriate, 
take  into  consideration  the  reductions  in  payments  to  hospitals 
by  medicare  beneficiaries  resulting  from  the  elimination  of  a 
day  limitation  on  medicare  inpatient  hospital  services  (under 
the  amendment  made  by  section  101). 

(2)  PPS-exempt  hospitals.— In  adjusting  target  amounts 
under  section  1886(bX3)  of  the  Social  Security  Act  for  cost  re- 
portirtg  periods  beginning  on  or  after  October  1,  1988,  the  Secre- 
tary shall,  on  a  hospital-specific  basis,  take  into  consideration 
the  reductions  in  payments  to  hospitals  by  medicare  benefici- 
aries resulting  from  the  elimination  of  a  day  limitation  on  med- 
icare inpatient  hospital  services  (under  the  amendment  made  by 
section  101). 

(d)  Miscellaneous  Conforming  Amendments.—- 

(1)  Section  1811  (42  U.S.C.  1395c)  is  amended  by  striking  "hos- 
pital, related  post-hospital* *  and  inserting  ^'inpatient  hospital 
services,  extended  care  services'*. 

(2)  Section  1814  (42  U.S.C.  lS95f)  is  amended— 

(A)  in  paragraphs  (2XB)  and  (6)  of  subsection  (a),  by  strik- 
ing ''post-hospital**  each  place  it  appears; 

(B)  in  subsection  (aX2XB),  by  striking  *\  for  any  of  the 
conditions  **  and  all  that  follows  up  to  the  semicolon; 

(C)  in  subsection  (aX7XA) — 

(i)  by  striking  ''and**  at  the  end  of  clause  (i), 
(li)  by  striking  the  semicolon  at  the  end  of  clause  (ii) 
and  inserting  ",  and**,  and 
(Hi)  by  adding  at  the  end  the  following  new  clause: 
"(Hi)  in  a  subsequent  extension  period,  the  medical 
director  or  physician  described  in  clause  (iXJI)  recerti- 
fies at  the  beginning  of  the  period  that  the  individual 
is  terminally  ill;**;  and 

(D)  in  subsection  (dXS) — 

(i)  by  striking  "60  percent'*  and  "80  percent*'  and  in- 
serting "100 percent'  both  places,  and 

(ii)  by  striking  "two-thirds  of". 

(3)  Section  1832(b)  (42  U.S.C.  1395k(b))  is  amended  by  striking 
"  'spell  of  illness',  "and  the  comma  before  "and**. 

(4)  Section  1861  (42  U.S.C.  1395x)  is  amended— 

(A)  by  striking  subsection  (a); 

(B)  in  subsection  (e) — 

(i)  in  the  matter  before  paragraph  (1),  by  striking 
"paragraph  (7)  of  this  subsection,  and  subsection  (i)  of 
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this  section  "  and  inserting  "and  paragraph  (7)  of  this 
subsection 

(ii)  in  the  third  sentence,  by  striking  "section 
18H(p(2),  and  subsection  (i)  of  this  section*^  and  insert- 
ing '^and  section  18U(fX2y\ 

(Hi)  in  the  fifth  sentence,  by  striking  except  for 
purposes  of  subsection  (aX2), and 

(iv)  by  striking  the  second  sentence; 

(C)  by  striking  subsection  (i); 

(D)  in  subsections  (vXlXGXi),  (vX2XA),  and  (vX3),  by  strik- 
ing "post-hospital''  each  place  it  appears;  and 

(E)  in  subsection  (y) — 

(i)  by  striking  "Post-Hospital"  in  the  heading  and  by 
striking  "post-hospital"  each  place  it  appears; 

(ii)  in  paragraph  (1),  by  striking  "(except  for  purposes 
of  subsection  (aX2))'\  and 

(Hi)  in  paragraphs  (2)  and  (2),  by  striking  "spell  of 
illness"  and  "spell"  each  place  either  appears  and  in- 
serting "year", 

(iv)  in  paragraph  (2XAXi),  by  striking  "SO  days  "  and 
inserting  "45  days", 

(v)  in  paragraph  (S),  by  striking  "one-eighth"  and  all 
that  follows  through  "31st  day  "  and  inserting  "the  co- 
insurance amount  established  under  section 
1813(aX3XC)  for  each  day  before  the  46th  day",  and 

(vi)  by  striking  paragraph  (4), 

(5)  Section  1866(d)  (42  U.S.C.  1395cc(d))  is  amended  by  strik- 
ing "post-hospital"  each  place  it  appears. 

(6)  Subsections  (dXV  and  (f)  of  section  1883  (42  U.S.C.  1395tt) 
are  amended  by  striking  "post-hospital"  each  place  it  appears. 

Subtitle  B — Supplemental  Medicare  Premium 

SEC.  111.  IMPOSITION  OF  SUPPLEMENTAL  MEDICARE  PREMIUM. 

(a)  General  Rule. — Subchapter  A  of  chapter  1  of  the  Internal 
Revenue  Code  of  1986  (relating  to  determination  of  tax  liability)  is 
amended  by  adding  at  the  end  thereof  the  following  new  part: 

'TART  VIII— SUPPLEMENTAL  MEDICARE 
PREMIUM. 

"Sec.  59B.  Supplemental  medicare  premium. 
"SEC.  59B.  SUPPLEMENTAL  MEDICARE  PREMIUM. 

"(a)  Imposition  of  Premium. — In  the  case  of  an  individual  to 
whom  this  section  applies,  there  is  hereby  imposed  (in  addition  to 
any  other  amount  imposed  by  this  subtitle)  for  each  taxable  year  a 
supplemental  premium  equal  to  the  annual  premium  for  such  year 
determined  under  subsection  (c). 

"(b)  Individuals  Subject  to  Premium. — This  section  shall  apply 
to  an  individual  for  any  taxable  year  if— 

'XV  such  individual  is  a  medicare-eligible  individual  for 
more  than  6  full  months  beginning  in  the  taxable  year,  and 
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such  individual's  adjusted  income  tax  liability  for  the 
taxable  year  equals  or  exceeds  $150. 
'Yc)  Determination  of  Amount  of  Supplemental  Premium. — 
For  purposes  of  this  section — 

''(V  In  general. — Except  as  otherwise  provided  in  this  sub- 
section, the  annual  premium  determined  under  this  subsection 
with  respect  to  any  individual  for  any  taxable  year  shall  be 
equal  to  the  product  of— 

''(A)  the  supplemental  premium  rate  determined  under 
subsection  (d)  or  (e)  (whichever  applies)  for  the  taxable  year, 
multiplied  by 

"(B)  the  amount  determined  by  dividing — 

*W  the  individual's  adjusted  income  tax  liability  for 
the  taxable  year,  by 
'W  $150. 

*W  Limitation  on  annual  premium.— 

^XA)  Years  before  19H. — In  the  case  of  any  taxable  year 
beginning  before  1994,  the  annual  premium  determined 
under  this  subsection  with  respect  to  any  individual  shall 
not  exceed  the  limitation  determined  under  the  following 


table: 

"In  the  case  of  taxable  The  limitation 

years  beginning  in:  is: 

1989   $800 

1990   850 

1991   900 

1992    950 

1993   1,050 


''(B)  Years  after  1993. — In  the  case  of  any  taxable  year 
beginning  in  a  calendar  year  after  1992,  the  annual  premi- 
um determined  under  this  subsection  with  respect  to  any 
individual  shall  not  exceed — 

'W  the  limitation  which  would  be  in  effect  under 
this  paragraph  for  taxable  years  beginning  in  the  pre- 
ceding calendar  year  without  regard  to  the  last  sen- 
tence of  this  subparagraph,  increased  by 
"(ii)  the  percentage  (if  any)  by  which — 

'W  the  medicare-part  B  value  for  the  2nd  pre- 
ceding calendar  year,  exceeds 

"(II)  such  value  for  the  3rd  preceding  calendar 
year. 

If  the  limitation  determined  under  the  preceding  sentence 
is  not  a  multiple  of  $50,  such  limitation  shall  be  rounded 
to  the  nearest  multiple  of  $50. 
"(C)  Medicare-part  b  value. — 

"(i)  In  general.— For  purposes  of  subparagraph  (B), 
the  term  'medicare-part  B  value '  means,  with  respect  to 
any  calendar  year,  an  amount  equal  to  the  excess  of— 
"(I)  the  average  per  capita  part  B  outlays  for  the 
year,  over 

"(II)  12  times  the  monthly  premium  for  months 
in  such  calendar  year  established  under  section 
1839  of  such  Act  (without  regard  to  subsections  (b), 
(f).  (gXU  and  (gX5)  thereof). 
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Average  per  capita  part  b  outlays. — For  pur- 
poses of  clause  (i),  the  term  'average  per  capita  part  B 
outlays^  means,  with  respect  to  a  calendar  year — 

'W  the  outlays  under  part  B  of  title  XVIII  of 
the  Social  Security  Act  for  the  year,  divided  by 

''(II)  the  average  number  of  individuals  covered 
under  such  part  during  the  year. 
"(Hi)  Special  rule  for  covered  outpatient 
DRUGS. — In  applying  the  limitation  under  subpara- 
graph (B)  with  respect  to  taxable  years  beginning  in 
any  calendar  year  before  1998,  for  purposes  of  this  sub- 
paragraph— 

'(I)  the  term  'outlays^  does  not  include  outlays 
for  covered  outpatient  drugs  (as  defined  in  section 
1861(tX2)  of  the  Social  Security  Act),  and 

"(II)  the  monthly  premium  shall  be  computed 
under  clause  (i)(II)  excluding  premiums  under  sec- 
tion 1839(g)  of  such  Act  attributable  to  the  pre- 
scription drug  monthly  premium. 
"(3)  Tables. — The  annual  premium  shall  be  determined 
under  tables  which  shall  be  prescribed  by  the  Secretary.  Such 
tables  shall  be  based  on  the  foregoing  provisions  of  this  subsec- 
tion; except  that  such  tables  may  have  adjusted  income  tax  li- 
ability brackets  of  less  than  $150. 
"(d)  Determination  of  Supplemental  Premium  Rate  for 
Years  Before  1994. — In  the  case  of  any  taxable  year  beginning 
before  1994,  the  supplemental  premium  rate  determined  under  this 
subsection  shall  be  the  sum  of  the  catastrophic  coverage  premium 
rate  and  the  prescription  drug  premium  rate  determined  under  the 
following  table: 

"In  the  case  of  any  taxable  year  T%e  catastrophic  coverage  premium  The  prescription  drug 

beginning  in:  rate  is:  premium  rate  is: 

1989                             $22.50   0 

1990                              27.U   $10.36 

1991                             30.17   8.83 

1992                              30.55   9.95 

1993                             29.55   12.45. 


"(e)  Supplemental  Premium  Rate  for  Years  After  1993.— 

"(1)  In  general.— In  the  case  of  any  taxable  year  beginning 
in  a  calendar  year  after  1993,  except  as  provided  in  paragraph 
(2),  the  supplemental  premium  rate  determined  under  this  sub- 
section shall  be  the  sum  of— 

"(A)  the  catastrophic  coverage  premium  rate  (which 
would  be  in  effect  under  this  section  for  taxable  years  be- 
ginning in  the  preceding  calendar  year  if  paragraph  (2)  did 
not  apply  to  any  preceding  calendar  year)  adjusted  by  the 
percentage  determined  under  paragraph  (3)  for  the  calendar 
year  in  which  the  taxable  year  begins,  and 

"(B)  the  prescription  drug  premium  rate  (which  would  be 
in  effect  under  tnis  section  for  taxable  years  beginning  in 
the  preceding  calendar  year  if  paragraph  (2)  did  not  apply 
to  any  preceding  calendar  year)  adjusted  by  the  percentage 
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determined  under  paragraph  (4)  for  the  calendar  year  in 
which  the  taxable  year  begins. 
*'(2)  Supplemental  premium  rate  cannot  go  down,  and 
cannot  go  up  by  more  than  $1.50. — 

"(A)  In  general. — In  no  event  shall  the  supplemental 
premium  rate  determined  under  this  subsection  for  any  tax- 
able year  beginning  in  a  calendar  year  after  1993 — 
*W  be  less  than,  or 
'  (ii)  exceed  by  more  than  $1.50, 
the  supplemental  premium  rate  in  effect  under  this  section 
for  taxable  years  beginning  in  the  preceding  calendar  year. 

'W)  Determination  of  component  rates  where  sub- 
paragraph (A)  APPLIES. — If  subparagraph  (A)  affects  the 
supplemental  premium  rate  determined  under  this  subsec- 
tion for  taxable  years  beginning  in  any  calendar  year,  the 
supplemental  premium  rate  determined  after  the  applica- 
tion of  subparagraph  (A)  shall  be  allocated  between  the  cat- 
astrophic coverage  premium  rate  and  the  prescription  drug 
premium  rate  on  the  basis  of  the  respective  amounts  of  such 
rates  without  regard  to  the  application  of  subparagraph 
(A). 

*W  Percentage  adjustment  for  catastrophic  coverage 

PREMIUM  RATE.— 

**(AJ  In  general. — The  percentage  determined  under  this 
paragraph  for  any  calendar  year  shall  be  the  sum  of— 
*  (i)  the  outlay-premium  percentage,  and 
(ii)  the  reserve  account  percentage. 
For  purposes  of  the  preceding  sentence,  negative  percentages 
shall  be  taken  into  account  as  negatives. 
"(B)  Outlay-premium  percentage.— 

*Xi)  In  general. — Except  as  otherwise  provided  in 
this  subparagraph,  the  outlay-premium  percentage  for 
any  calendar  year  is — 

'W  the  percentage  by  which  the  per  capita  cata- 
strophic outlays  in  the  2nd  preceding  calendar  year 
exceed  such  outlays  in  the  3rd  preceding  calendar 
year,  reduced  (including  below  zero)  by 

'*(II)  the  percentage  by  which  the  per  capita  cata- 
strophic coverage  premium  liability  for  the  2nd 
preceding  calendar  year  exceeds  such  liability  for 
the  3rd  preceding  calendar  year  (determined  as  if 
the  catastrophic  coverage  premium  rate  for  the  2nd 
preceding  calendar  year  were  the  same  as  the  rate 
in  effect  for  the  3rd  preceding  calendar  year). 
If  there  is  no  excess  described  in  subclause  (I)  or  (II), 
such  subclause  shall  be  applied  by  substituting  'is  less 
than '  for  'exceeds '  and  the  percentage  determined  with 
such  substitution  shall  be  taken  into  account  as  a  neg- 
ative percentage. 

*Yii)  Adjustment  for  more  recent  increases  in 

COST-OF-LIVING.  — If— 

*W  the  percentage  increase  in  the  CPI  for  the  12- 
month  period  ending  with  May  of  the  preceding 
calendar  year,  exceeds  (or  is  less  than) 
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**(II)  such  increase  for  the  12-month  period 
ending  with  May  of  the  2nd  preceding  calendar 
year, 

by  at  least  1  percentage  point,  the  percentage  deter- 
mined under  clause  (i)  for  the  calendar  year  shall  be 
adjusted  up  (or  down,  respectively)  by  V2  of  the  amount 
by  which  such  excess  (or  shortage,  respectively)  exceeds 
1  percent 

"(C)  Reserve  account  percentage.— 

*W  In  general. — The  reserve  account  percentage  for 
any  calendar  year  is  the  percentage  which  the  rate 
change  determined  under  clause  (ii)  is  of  the  cata- 
strophic coverage  premium  rate  which  would  be  in 
effect  under  this  section  for  taxable  years  beginning  in 
the  preceding  calendar  year  if  paragraph  (2)  did  not 
apply  ' to  any  preceding  calendar  year.  If  there  is  an 
excess  determined  under  clause  (Hi),  the  percentage  de- 
termined under  the  preceding  sentence  shall  be  taken 
into  account  as  a  negative  percentage. 

*Yii)  Determination  of  rate  change. — The  rate 
change  determined  under  this  clause  for  any  calendar 
year  is  the  adjustment  in  the  catastrophic  coverage  pre- 
mium rate  (otherwise  in  effect  for  taxable  years  begin- 
ning in  the  2nd  preceding  calendar  year)  which  the 
Secretary  determines  would  have  resulted  in  an  aggre- 
gate increase  (or  decrease)  in  the  premiums  imposed  by 
this  section  for  such  taxable  years  equal  to  63  percent 
of  the  shortfall  or  excess  determined  under  clause  (Hi) 
for  the  calendar  year. 

''(Hi)  Determination  of  shortfall  or  excess. — 
The  shortfall  (or  excess)  determined  under  this  clause 
for  any  calendar  year  is  the  amount  by  which — 

'W  20  percent  of  the  outlays  during  the  2nd  pre- 
ceding calendar  year  from  the  Medicare  Cata- 
strophic Coverage  Account  created  under  section 
184 IB  of  the  Social  Security  Act,  exceeds  (or  is  less 
than) 

*'(II)  the  balance  in  such  Account  as  of  the  close 
of  such  2nd  preceding  calendar  year  (determined 
by  taking  into  account  previous  premium  increases 
by  reason  of  the  reserve  account  percentage  under 
this  subsection  or  by  reason  of  section  1839(gX2)  of 
the  Social  Security  Act  but  not  credited  to  the  Ac- 
count). 

''(D)  Definitions. — For  purposes  of  this  paragraph— 
"(i)  Per  capita  catastrophic  outlays.— The  term 
'per  capita  catastrophic  outlays*  means,  with  respect  to 
any  calendar  year,  the  amount  (as  determined  by  the 
Secretary  of  Health  and  Human  Services)  equal  to— 

"(I)  the  outlays  during  such  year  from  the  Medi- 
care Catastrophic  (Coverage  Account  created  under 
section  I84IB  of  the  Social  Security  Act,  divided 
by 
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^*(II)  the  average  number  of  individuals  entitled 
to  receive  benefits  under  part  A  of  title  XVIII  of 
the  Social  Security  Act  during  such  calendar  year. 
"(iiJ  Per  capita  catastrophic  coverage  premium 
LIABILITY. — The  term  *per  capita  catastrophic  coverage 
premium  liability*  means,  with  respect  to  any  calendar 
year,  the  amount  (as  determined  by  the  Secretary)  equal 
to— 

'YD  the  aggregate  premiums  imposed  by  this  sec- 
tion for  taxable  years  beginning  in  such  calendar 
year  to  the  extent  attributable  to  the  catastrophic 
coverage  premium  rate,  divided  by 

''(II)  the  number  of  individuals  who  had  premi- 
um liability  under  this  section  for  such  taxable 
years. 

*'(iii)  Percentage  increase  in  cpl — The  percentage 
increase  in  the  CPI  for  any  12-month  period  shall  be 
the  percentage  by  which  the  Consumer  Price  Index  (as 
defined  in  section  1(f)(5))  for  the  last  month  of  such 
period  exceeds  such  Index  for  the  last  month  of  the  pre- 
ceding 12-month  period. 
**(4)  Percentage  adjustment  for  prescription  drug  pre- 
mium RATE. — The  percentage  determined  under  this  paragraph 
for  any  calendar  year  shall  be  determined  under  rules  similar 
to  the  rules  of  paragraph  (8);  except  that — 

'\A)  in  determining  the  prescription  drug  premium  rate 
for  any  calendar  year  before  1998,  the  following  percentages 

shall  be  substituted  for  20  percent  in  paragraph  (SXCXiiiXD: 
*ln  the  case  of                                                                      The  percentage 
calendar  year.  is: 
1994   75 

1995   50 

1996   25 

1997    25; 

*W)  no  adjustment  by  reason  of  the  outlay-premium  per- 
centage shall  be  made  for  any  calendar  year  before  1998, 

"(O  any  reference  to  the  Medicare  Catastrophic  Coverage 
Account  shall  be  treated  as  a  reference  to  the  Federal  Cata- 
strophic Drug  Insurance  Trust  Fund,  and 

'  (D)  any  reference  to  the  catastrophic  coverage  premium 
rate  shall  be  treated  as  a  reference  to  the  prescription  drug 
premium  rate. 
"(f)  Definitions  and  Special  Rules.— 

"(1)  Medicare-eligible  individual. — For  purposes  of  this 
section — 

"(A)  In  general. — Except  as  otherwise  provided  in  this 
paragraph,  the  term  'meaicare-eligible  individual'  means, 
with  respect  to  any  month,  any  individual  who  is  entitled 
to  (or,  on  application  without  the  payment  of  an  additional 
premium,  would  be  entitled  to)  benefits  under  part  A  of 
title  XVIII  of  the  Social  Security  Act  for  such  month. 

"(B)  Exceptions. — The  term  'medicare-eligible  individ- 
ual' shall  not  include  for  any  month — 

"(i)  any  individual  who  is  entitled  to  benefits  under 
part  A  of  title  XVIII  of  the  Social  Security  Act  for 
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such  month  solely  by  reason  of  the  payment  of  a  premi- 
um under  section  1818  of  such  Act,  or 
'*(ii)  any  qualified  nonresident. 
**(2)  Special  rules  for  joint  returns.— In  the  case  of  a 
joint  return — 

'YA)  Where  premium  applies  to  both  spouses. — If  both 
spouses  meet  the  requirements  of  subsection  (bXD  for  the 
taxable  year — 

*  (i)  such  spouses  shall  be  treated  as  1  individual  for 
purposes  of  applying  this  section,  except  that 

'  (ii)  the  limitation  of  subsection  (cX2)  shall  be  twice 
the  amount  which  would  otherwise  apply. 
"(B)  Where  premium  applies  to  only  i  spouse. — If  only 
1  spouse  meets  the  requirements  of  subsection  (bXD  for  the 
taxable  year — 

"(i)  this  section  shall  be  applied  separately  with  re- 
spect to  such  spouse,  and 

"(ii)  the  adjusted  income  tax  liability  of  such  spouse 
shall  be  determined  under  paragraph  (4)— 

"(I)  by  taking  into  account  one-half  of  the 
income  tax  liability  determined  with  respect  to  the 
joint  return,  and 

"(II)  by  taking  into  account  under  clause  (ii)  of 
paragraph  (4XC)  only  amounts  attributable  to  such 
spouse. 

"(3)  Separate  returns  by  married  individuals,— If  an  in- 
dividual is  married  as  of  the  close  of  the  taxable  year  (within 
the  meaning  of  section  7703)  but  does  not  file  a  joint  return  for 
the  taxable  year  and  such  individual  does  not  live  apart  from 
his  spouse  at  all  times  during  the  taxable  year — 

"(A)  the  limitation  of  subsection  (c)(2)  shall  be  twice  the 
amount  which  would  otherwise  apply  if  both  the  individ- 
ual and  the  spouse  of  the  individual  meet  the  requirements 
of  subsection  (bXV  with  respect  to  the  calendar  year  in 
which  the  taxable  year  begins  (determined  without  regard 
to  subparagraph  (B)  of  this  paragraph), 

'W)  if  such  individual  does  not  otherwise  meet  the  re- 
quirements of  subsection  (bXV,  such  individual  shall  be 
treated  as  meeting  the  requirements  of  subsection  (bXV  for 
the  taxable  year  if  the  spouse  of  such  individual  meets  such 
requirements  with  respect  to  the  calendar  year  in  which  the 
taxable  year  begins,  and 

"(C)  in  applying  subparagraph  (C)  of  paragraph  (4)— 

"(i)  the  dollar  limitation  of  clause  (i)  thereof  shall  be 
1/2  of  the  amount  which  applies  to  a  joint  return 
where  both  spouses  meet  the  requirements  of  subsection 
(bXl),  and 

"(ii)  the  individual  shall  be  deemed  to  receive  social 
security  benefits  during  the  taxable  year  in  an  amount 
not  less  than  1/2  of  the  aggregate  social  security  bene- 
fits received  by  such  individual  and  his  spouse  during 
the  taxable  year. 
"(4)  Adjusted  income  tax  liability.— For  purposes  of  this 
section — 
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**(A)  In  general. — The  term  'adjusted  income  tax  liabil- 
ity' means  an  amount  equal  to  the  income  tax  liability,  re- 
duced by  the  excess  (if  any)  of— 

'W  15  percent  of  the  governmental  retiree  exclusion 
amount  (if  any)  determined  under  subparagraph  (C)  for 
the  taxable  year,  over 

"(ii)  the  amount  of  the  credit  allowable  under  section 
22  for  the  taxable  year. 
'YB)  Income  tax  liability.— The  term  'income  tax  liabil- 
ity' means — 

"(i)  the  tax  imposed  by  this  chapter  (determined 
without  regard  to  this  section),  reduced  by 

"(ii)  the  credits  allowed  under  part  IV  of  this  sub- 
chapter (other  than  under  sections  SI,  33,  and  34). 
"(C)  Governmental  retiree  exclusion  amount. — The 
governmental  retiree  exclusion  amount  for  any  taxable  year 
is  the  lesser  of— 

"(i)  $6,000  ($9,000  in  the  case  of  a  joint  return  where 
both  spouses  meet  the  requirements  of  subsection  (bXV 
for  the  taxable  year),  or 

"(ii)  the  amount  which  is  received  as  an  annuity 
(whether  for  a  period  certain  or  during  1  or  more  lives) 
under  a  governmental  plan  (as  defined  in  the  1st  sen- 
tence of  section  414(d))  and  which  is  includible  in  gross 
income  under  section  72  for  the  taxable  year. 
The  amount  determined  under  the  preceding  sentence  shall 
be  reduced  by  the  social  security  benefits  (as  defined  in  sec- 
tion 86(d))  received  during  the  taxable  year. 

"(D)  Indexing. — In  the  case  of  any  taxable  year  begin- 
ning in  a  calendar  year  after  1989,  subparagraph  (CXi) 
shall  be  applied  by  substituting  for  each  dollar  amount 
contained  in  such  subparagraph  an  amount  equal  to — 

"(i)  the  dollar  amount  which  would  be  in  effect 
under  subparagraph  (CXi)  for  taxable  years  beginning 
in  the  preceding  calendar  year  without  regard  to  the 
last  sentence  of  this  subparagraph,  increased  by 

"(ii)  the  cost-of-living  adjustment  determined  under 
section  215(i)  of  the  Social  Security  Act  for  the  calen- 
dar year  in  which  the  taxable  year  begins. 
Any  amount  determined  under  the  preceding  sentence  shall 
be  rounded  to  the  nearest  multiple  of  $50. 
"(5)  Qualified  nonresident. — 

"(A)  In  general. — For  purposes  of  paragraph  (1),  the 
term  'qualified  nonresident'  means,  with  respect  to  any 
month  during  the  taxable  year,  any  individual  if— 

"(i)  such  individual  is  not  furnished  during  such 
taxable  year  or  any  of  the  4  preceding  taxable  years 
any  service  for  which  a  claim  for  payment  is  made 
under  part  A  of  title  XVIII  of  the  Social  Security  Act, 
"(ii)  such  individual  is  not  entitled  to  benefits  under 
part  B  of  title  XVIII  of  the  Social  Security  Act  at  any 
time  during  such  taxable  year  or  any  of  the  4  preceding 
taxable  years,  and 
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"(iW  such  individual  is  present  in  a  foreign  country 
or  countries  for  at  least  330  full  days  during — 

'W  the  12-month  period  ending  at  the  close  of 
the  taxable  year,  and 

''(II)  each  of  the  4  consecutive  preceding  12- 
month  periods. 
'WJ  Special  rule  for  individuals  who  die  during  the 
TAXABLE  YEAR. — An  individual  who  dies  during  the  tax- 
able year  shall  be  treated  as  meeting  the  requirement  of 
subparagraph  (AXiiiXD  if  such  individual  is  present  in  a 
foreign  country  or  countries  for  at  least  a  number  of  full 
days  equal  to  90  percent  of  the  days  during  such  taxable 
year  before  the  date  of  death. 
'W  Coordination  with  other  provisions. — 

'XAJ  Not  treated  as  medical  expense. — For  purposes  of 
section  213,  the  supplemental  premium  imposed  by  this  sec- 
tion for  any  taxable  year  shall  not  be  treated  as  an  expense 
paid  for  medical  care. 

''(B)  Not  treated  as  tax  for  certain  purposes. — The 
supplemental  premium  imposed  by  this  section  shall  not  be 
treated  as  a  tax  imposed  by  this  chapter  for  purposes  of  de- 
termining— 

"(i)  the  amount  of  any  credit  allowable  under  this 
chapter,  or 

"(ii)  the  amount  of  the  minimum  tax  imposed  by  sec- 
tion 55. 

"(C)  Treated  AS  tax  for  subtitle  F. — For  purposes  of 
subtitle  F,  the  supplemental  premium  imposed  by  this  sec- 
tion shall  be  treated  as  if  it  were  a  tax  imposed  by  section 
1. 

"(D)  Section  is  not  to  apply. — Section  15  shall  not 
apply  to  the  supplemental  premium  imposed  by  this  section. 
"(7)  Section  not  to  affect  liability  to  possessions,  etc. — 
This  section  shall  not  apply  for  purposes  of  determining  liabil- 
ity to  any  possession  of  the  United  States.  For  purposes  of  sec- 
tions 932  and  7654,  the  supplemental  premium  imposed  by  this 
section  shall  not  be  treated  as  a  tax  imposed  by  this  chapter. 

"(8)  Short  taxable  years. — In  the  case  of  a  taxable  year  of 
less  than  12  months,  this  section  shall  be  applied  under  regula- 
tions prescribed  by  the  Secretary.  " 
(b)  Information  Reporting. — 

(1)  Subsection  (a)  of  section  6050F  of  such  Code  is  amended  by 
striking  "and''  at  the  end  of  paragraph  (1),  by  redesignating 
paragraph  (2)  as  paragraph  J[3),  and  by  inserting  after  para- 
graph (1)  the  following  new  paragraph: 

"(2)  whether  any  individual  meets  the  requirements  of  section 
59B(bXl)  with  respect  to  the  calendar  year  (determined  without 
regard  to  section  59B(fXlXBXii)),  and'\ 

(2)  Section  6050F(b)  of  such  Code  is  amended— 

(A)  by  inserting  or  making  the  determination  under  sub- 
section (aX2)''  after  "payments''  in  paragraph  (1),  and 

(B)  by  inserting  "and  the  information  required  under  sub- 
section (aX2),  "  after  "reductions,  "  in  paragraph  (2). 
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(3)  Section  6050F(cXlXA)  of  such  Code  is  amended  by  insert- 
ing "and  the  information  required  under  subsection  (aX2y'  after 
^'section  86(dXlXAy\ 

(c)  Clerical  Amendment. — The  table  of  parts  for  subchapter  A  of 
chapter  1  of  such  Code  is  amended  by  adding  at  the  end  thereof  the 
following  new  item: 

"Part  VIIL  Supplemental  medicare  premium.  " 

(d)  Announcement  of  Supplemental  Premium  Rate.— In  the 
case  of  calendar  year  1993  or  any  calendar  year  thereafter — 

(1)  not  later  than  July  1  of  such  calendar  year,  the  Secretary 
of  the  Treasury  or  his  delegate  shall  make  an  announcement  of 
the  estimated  supplemental  premium  rate  under  section  59B  of 
the  Internal  Revenue  Code  of  1986  for  taxable  years  beginning 
in  the  following  calendar  year,  and 

(2)  not  later  than  October  1  of  such  calendar  year,  the  Secre- 
tary of  the  Treasury  or  his  delegate  shall  make  an  announce- 
ment of  the  actual  supplemental  premium  rate  under  such  sec- 
tion for  such  taxable  years. 

(e)  Effective  Date.— 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1988. 

(2)  Waiver  of  estimated  tax  requirement  for  years  be- 
ginning IN  1989. — In  the  case  of  a  taxable  year  beginning  in 
1989,  the  premium  imposed  by  section  59B  of  the  Internal  Reve- 
nue Code  of  1986  (as  added  by  this  section)  shall  not  be  treated 
as  a  tax  for  purposes  of  applying  section  6654  of  such  Code. 

SEC.  112.  ESTABLISHMENT  OF  FEDERAL  HOSPITAL  INSURANCE  CATA- 
STROPHIC COVERAGE  reserve  FUND. 

(a)  In  General. — Part  A  of  title  XVIII  is  amended  by  inserting 
after  section  1817  the  following  new  section: 

"federal  hospital  insurance  CATASTROPHIC  COVERAGE  RESERVE 

FUND 

''Sec.  1817 a.  (aXD  There  is  hereby  created  on  the  books  of  the 
Treasury  of  the  United  States  a  trust  fund  to  be  known  as  the  'Fed- 
eral Hospital  Insurance  Catastrophic  Coverage  Reserve  Fund'  (in 
this  section  referred  to  as  the  'Reserve  Fund').  The  Reserve  Fund 
shall  consist  of  such  gifts  and  bequests  as  may  be  made  as  provided 
in  section  201(iXl)  and  amounts  appropriated  under  paragraph  (2). 

"(2)  There  are  hereby  appropriated  to  the  Reserve  Fund,  from  the 
supplemental  premiums  imposed  by  section  59B  of  the  Internal  Rev- 
enue Code  of  1986  attributable  to  the  supplemental  catastrophic  pre- 
mium rate,  amounts  equivalent  to  100  percent  of  the  amount  of  out- 
lays made  under  this  part  attributable  to  the  amendments  made  by 
the  Medicare  Catstrophic  Coverage  Act  of  1988.  The  amounts  appro- 
priated by  the  preceding  sentence  shall  be  transferred  from  time  to 
time  (not  less  frequently  than  monthly)  from  the  general  fund  in  the 
Treasury  to  the  Reserve  Fund,  such  amounts  to  be  determined  on 
the  basis  of  estimates  by  the  Secretary  of  the  Treasury  of  the  premi- 
ums, specified  in  the  preceding  sentence,  paid  to  or  deposited  into 
the  Treasury  and  on  the  basis  of  outlays,  specified  in  the  previous 
sentence,  made;  and  proper  adjustments  shall  be  made  in  amounts 
subsequently  transferred  to  the  extent  prior  estimates  were  in  excess 
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of  or  were  less  than  the  appropriate  amounts  specified  in  such  sen- 
tence. At  the  close  of  each  year,  the  transfers  under  this  subsection 
shall  reflect  all  premiums  (described  in  this  paragraph)  paid  or  de- 
posited into  the  Treasury  in  the  year. 

''(3)  With  respect  to  monies  transferred  to  this  Fund,  no  transfers, 
authorizations  of  appropriations,  or  appropriations  are  permitted. 

''(b)  The  provisions  of  subsections  (b)  through  (e)  of  section  1817 
shall  apply  to  the  Reserve  Fund  in  the  same  manner  as  they  apply 
to  the  Federal  Hospital  Insurance  Trust  Fund,  except  that  the 
Board  of  Trustees  and  Managing  Trustee  of  the  Reserve  Fund  shall 
be  composed  of  the  members  of  the  Board  of  Trustees  and  the  Man- 
aging Trustee,  respectively,  of  the  Federal  Hospital  Insurance  Trust 
Fund. 

"(c)  In  this  part,  with  respect  to  the  Reserve  Fund,  the  terms  'out- 
lays '  and  'receipts '  mean,  with  respect  to  a  quarter  or  other  period, 
gross  outlays  and  receipts,  as  such  terms  are  employed  in  the 
'Monthly  Treasury  Statement  of  Receipts  and  Outlays  of  the  United 
States  Government  (MTS)\  as  published  by  the  Department  of  the 
Treasury,  for  months  in  such  quarter  or  other  period. 

(b)  Interest  Adjustment.— In  July  1990,  the  Secretary  of  the 
Treasury  shall  calculate  the  interest  lost  to  the  Federal  Hospital  In- 
surance Catastrophic  Coverage  Reserve  Fund  due  to  the  lag  between 
the  outlays  (attributable  to  the  amendments  made  by  this  Act)  from 
the  Federal  Hospital  Insurance  Trust  Fund  during  1989  and  the 
transfers  made  to  such  Reserve  Fund  to  cover  such  outlays.  Appro- 
priations under  section  1817A(aX2)  of  the  Social  Security  Act  (as  in- 
serted by  subsection  (a))  shall  include  the  amount  calculated  under 
the  previous  sentence. 

SEC.  113.  STUDY  OF  TAX  INCENTIVES  FOR  PURCHASE  OF  COVERAGE  FOR 
LONG-TERM  CARE. 

(a)  In  General. — The  Secretary  of  the  Treasury  (in  this  section  re- 
ferred to  as  the  "Secretary')  shall  conduct  a  study  of  Federal  tax 
policies  to  promote  the  private  financing  of  long-term  care  (as  de- 
fined in  subsection  (d)).  The  study  shall  identify  alternative  meth- 
ods of  creating  incentives,  through  the  tax  system,  to  encourage  indi- 
viduals to  purchase  insurance  coverage  for  long-term  care.  The 
study  shall  also  consider  the  cost  to  the  United  States  Treasury  and 
the  potential  benefits  to  consumers,  including  whether  the  incen- 
tives would  benefit  all  or  most  of  the  population  requiring  protec- 
tion. 

(b)  Consultation. — The  Secretary  shall  conduct  the  study  re- 
quired by  subsection  (a)  in  consultation  with  representatives  of  the 
insurance  industry,  providers  of  long-term  care,  and  consumers. 

(c)  Report— The  Secretary  shall  report  the  results  of  the  study  re- 
quired by  subsection  (a)  to  the  Congress  not  later  than  November  30, 
1988,  together  with  the  Secretary's  recommendations  for  any 
changes  in  Federal  law  that  the  Secretary  determines  to  be  appropri- 
ate to  promote  the  private  financing  of  long-term  care. 

(d)  Long-Term  Care  Defined. — For  purposes  of  this  section,  the 
term  "long-term  care''  includes  care  and  services  provided  by  nurs- 
ing homes,  home  health  agencies,  and  other  mechanisms  for  the  de- 
livery of  long-term  care  services. 
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TITLE  II— PROVISIONS  RELATING  TO  PART 
B  OF  THE  MEDICARE  PROGRAM  AND 
MEDICARE  SUPPLEMENTAL  HEALTH  IN- 
SURANCE 

Subtitle  A — Expansion  of  Medicare  Part  B 

Benefits 

SEC.  201.  LIMITATION  ON  MEDICARE  PART  B  COST-SHARING, 
(a)  In  General.— Section  1833  (42  U.S.C.  13951)  is  amended— 

(1)  in  subsection  (c) — 

(A)  by  striking  ^'subsections  (a)  and  (b)^'  and  inserting 
''subsection  (a)  through  (cy\ 

(B)  by  redesignating  paragraphs  (1)  and  (2)  as  subpara- 
graphs (A)  and  (B), 

(C)  by  striking  "this  subsection''  and  inserting  "this  para- 
graph", and 

(D)  by  striking  "(c)"  and  inserting  "(dXV) 

(2)  by  redesignating  subsection  (d)  as  paragraph  (2); 

(3)  in  subsection  (g),  by  striking  "(a)  and  (b)"  inserting  "(a) 
through  (c)";  and 

(i)  by  inserting  after  subsection  (b)  the  following  new  subsec- 
tion: 

"(cXD  Notwithstanding  subsections  (a)  and  (b),  if  an  individual 
has  incurred  out-of-pocket  part  B  cost  sharing  (as  defined  in  para- 
graph (2))  in  a  calendar  year  (beginning  with  1990)  in  an  amount 
equal  to  the  part  B  catastrophic  limit  (established  under  paragraph 
(3))  for  the  year,  payment  under  this  part  with  respect  to  any  addi- 
tional incurred  expenses  in  the  calendar  year  shall  be  made  as  if— 
"(A)  the  deduction  described  in  the  second  sentence  of  subsec- 
tion (b)  (relating  to  blood)  no  longer  applied,  and 

"(B)  100  percent'  and  '0  percent'  were  substituted  for  '80  per- 
cent' and  '20  percent',  respectively,  each  place  either  appears  in 
subsections  (a)  and  (iX2),  in  sections  1834(aXlXA),  1834(eXlXC), 
1835(bX2),  and  1866(aX2XA)  and  in  subsections  (bX2)  and  (bX3) 
of  section  1881,  except  as  such  provisions  may  apply  to  in-home 
care. 

"(2)  In  this  subsection,  the  term  'out-of-pocket  part  B  cost  sharing' 
means,  with  respect  to  an  individual  covered  under  this  part,  the 
amounts  of  expenses  that  the  individual  incurs  that  are  attributable 
to— 

"(A)  the  deductions  established  under  subsection  (b),  and 
"(B)  the  difference  between  the  payment  amount  provided 
under  this  part  and  the  payment  amount  that  would  be  provid- 
ed if  '100  percent'  and  0  percent'  were  substituted  for  80  per- 
cent' and  20  percent',  respectively,  each  place  either  appears  in 
subsections  (a)  and  (iX2),  in  sections  1834(aXlXA),  1834(eXlXC), 
1835(bX2),  and  1866(aX2XA)  and  in  subsections  (bX2)  and  (bX3) 
of  section  1881. 

"(3XA)  The  part  B  catastrophic  limit  for  1990  is  $1370.  The  part  B 
catastrophic  limit  for  any  succeeding  year  shall  be  such  an  amount 
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(rounded  to  the  nearest  multiple  of  $1)  as  the  Secretary  estimates 
will  result,  in  that  succeeding  year,  in  7  percent  of  the  average 
number  of  individuals  enrolled  under  this  part  (other  than  individ- 
uals enrolled  with  an  eligible  organization  under  section  1876  or  an 
organization  described  in  subsection  (aXlXA))  during  the  year  be 
coming  entitled  to  benefits  under  this  subsection. 

"(B)  Not  later  than  September  1  of  each  year  (beginning  with 
1990),  the  Secretary  shall  promulgate  the  part  B  catastrophic  limit 
under  this  paragraph  for  the  succeeding  year. 

In  the  case  of  an  organization  receiving  payment  under  clause 
(A)  of  subsection  (aXD  or  under  a  reasonable  cost  reimbursement 
contract  under  section  1876,  in  applying  paragraph  (1),  the  Secretary 
shall  provide  for  an  appropriate  adjustment  in  the  payment 
amounts  otherwise  made  to  reflect  the  aggregate  increase  in  pay- 
ments that  would  otherwise  be  made  with  respect  to  enrollees  in 
such  an  organization  if  payments  were  made  other  than  under  such 
clause  or  such  a  contract  on  an  individual-by-individual  basis. 

'Y5XA)  Except  as  provided  in  subparagraph  (B),  expenses  incurred 
by  a  medicare  beneficiary  for  out-of-pocket  part  B  cost-sharing  shall 
be  counted  (consistent  with  subparagraph  (C))  whether  or  not,  at  the 
time  the  expenses  were  incurred,  the  beneficiary  was  enrolled  in  a 
plan  under  section  18SS(aXlXA)  or  under  section  1876.  In  this  para- 
graph, with  respect  to  a  medicare  beneficiary  enrolled  in  such  a 
plan,  the  term  out-of-pocket  part  B  cost-sharing'  includes  deducti- 
bles and  coinsurance  under  the  plan  for  items  and  services  covered 
under  this  part 

*'(B)  In  the  case  of  a  medicare  beneficiary  enrolled  in  a  month  in 
a  buy-out  plan  (as  defined  in  subparagraph  (D)) — 

*W  expenses  incurred  by  the  beneficiary  for  items  and  services 
reimbursed  under  the  plan  shall  not  be  treated  as  out-of-pocket 
part  B  cost-sharing  for  purposes  of  para^aph  (1),  but 

*'(ii)  the  beneficiary  is  deemed  to  have  incurred,  for  each 
month  of  such  enrollment,  expenses  for  out-of-pocket  part  B 
cost-sharing  in  an  amount  equal  to  the  actuarial  value  (with  re- 
spect to  a  month  in  the  year  involved)  of  the  deductible  and  co- 
insurance amounts  under  part  B  (as  computed  by  the  Secretary 
for  purposes  of  section  1876(eXl),  other  than  with  respect  to  cov- 
erect  outpatient  drugs)  applicable  on  the  average  to  individuals 
in  the  United  States. 
"(C)  The  Secretary  may  not  enter  into  a  contract  with  an  organi- 
zation under  section  1876,  or  provide  for  payment  under  section 
1833(aXlXA)  with  respect  to  an  organization,  with  respect  to  a  plan 
that  is  not  a  buy-out  plan,  unless  the  organization  provides  assur- 
ances, satisfactory  to  the  Secretary,  that — 

"(i)  the  organization  will  maintain  and  make  available,  for 
its  enrollees  and  in  coordination  with  the  appropriate  carriers 
under  this  part,  an  accounting  of  expenses  incurred  in  each  year 
under  the  plan  for  out-of-pocket  part  B  cost-sharing  (as  defined 
in  subparagraph  (A));  ana 

"(ii)  the  organization  will  not  undertake  to  charge  a  benefici- 
ary during  a  year  for  services  for  which  payment  may  be  made 
under  this  part  (other  than  for  covered  outpatient  drugs)  after 
the  individual  has  incurred  (whether  through  the  organization 
or  otherwise)  out-of-pocket  part  B  cost  sharing  in  the  year  in  an 
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amount  equal  to  the  part  B  catastrophic  limit  established 
under  paragraph  (1)  for  the  year. 
**(D)  In  this  paragraph,  the  term  'buy-out  plan*  means  a  plan 
under  section  1833(aXlXA)  or  offered  by  an  organization  under  sec- 
tion 1876  and  with  respect  to  which — 

the  actuarial  value  of  the  coinsurance  and  deductibles 
under  the  plan  with  respect  to  benefits  (other  than  covered  out- 
patient drugs)  under  this  title  (as  determined  by  the  Secretary), 
is  less  than  50  percent  of— 

'Yii)  the  actuarial  value  of  the  coinsurance  and  deductibles 
for  such  benefits  for  all  medicare  beneficiaries  (as  determined 
by  the  Secretary)  applicable  on  the  average  to  individuals  in  the 
United  States. 

*W)  In  this  subsection,  the  term  'medicare  beneficiary'  means, 
with  respect  to  a  month,  an  individual  covered  for  benefits  under 
this  part  for  the  month. 

(b)  Limitation  on  Charges  When  Catastrophic  Limit 
REACHED.—Section  1866(aX2XA)  (42  U.S.C  1395cc(aX2XA))  is  amend- 
ed by  adding  at  the  end  the  following  new  sentence:  **A  provider  of 
services  may  not  impose  a  charge  under  the  first  sentence  of  this 
subparagraph  for  services  for  which  payment  is  made  to  the  provid- 
er pursuant  to  section  1838(c)  (relating  to  catastrophic  benefits). 

(c)  Notice  for  Beneficiaries  Reaching  Catastrophic  Limit.— 
Section  1842(bX3)  (42  U.S.C  1395u(bX3))  is  amended— 

(1)  by  striking  ''and''  at  the  end  of  subparagraph  (G), 

(2)  by  inserting  ''and"  at  the  end  of  subparagraph  (H),  and 

(3)  by  inserting  after  subparagraph  (H)  the  following  new  sub- 
paragraph: 

"(I)  will  provide  each  individual,  who  is  determined  to  have 
incurred  (or  has  had  paid  on  the  individual's  behalf)  sufficient 
out-of-pocket  part  B  cost  sharing  in  a  calendar  year  to  qualify 
for  payment  for  additional  incurred  expenses  to  be  made  pursu- 
ant to  section  1833(c),  with  a  notice  that  states  that  the  individ- 
ual has  reached  the  part  B  catastrophic  limit  on  out-of-pocket 
cost  sharing  for  the  year; ". 

(d)  Conforming  Amendment. — The  second  sentence  of  section 
1866(aX2XA)  (42  U.S.C  1395cc(aX2XA))  is  amended  by  stnking 
"1833(c)"  and  inserting  "1833(dXl)'\ 

SEC.  202.  COVERAGE  OF  CATASTROPHIC  EXPENSES  FOR  PRESCRIPTION 
DRUGS  AND  INSULIN. 

(a)  Description  of  Covered  Outpatient  Drugs. — Section  1861 
(42  U.S.C  1395x)  is  amended— 

(1)  by  amending  subparagraph  (J)  of  subsection  (sX2)  to  read 
as  follows: 

'(J)  covered  outpatient  drugs  (as  defined  in  subsection  (t)); 
and",  and 

(2)  in  subsection  (t) — 

(A)  by  inserting  "and  paragraph  (2)"  after  "subsection 

(mX5)", 

(B)  by  inserting  "(1)"  after  "(t)",  and 

(C)  by  adding  at  the  end  the  following  new  paragraph: 
"(2)  Subject  to  paragraph  (3),  the  term  'covered  outpatient  drug* 

means — 


22 

**(A)  a  drug  which  may  he  dispensed  only  upon  prescription 
and — 

which  is  approved  for  safety  and  effectiveness  as  a 
prescription  drug  under  section  505  or  507  of  the  Federal 
Food,  Drug,  ana  Cosmetic  Act  or  which  is  approved  under 
section  505(j)  of  such  Act; 

"(iiXI)  which  was  commercially  used  or  sold  in  the 
United  States  before  the  date  of  the  enactment  of  the  Drug 
Amendments  of  1962  or  which  is  identical,  similar,  or  re- 
lated (within  the  meaning  of  section  310.6(hXl)  of  title  21  of 
the  Code  of  Federal  Regulations)  to  such  a  drug,  and  (II) 
which  has  not  been  the  subject  of  a  final  determination  by 
the  Secretary  that  it  is  a  *new  drug'  (within  the  meaning  of 
section  201(p)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act) 
or  an  action  brought  by  the  Secretary  under  section  SOI, 
302(a),  or  304(a)  of  such  Act  to  enforce  section  502(f)  or 
505(a)  of  such  Act;  or 

(iii)(I)  which  is  described  in  section  107(cX3)  of  the  Drug 
Amendments  of  1962  and  for  which  the  Secretary  has  deter- 
mined there  is  a  compelling  justification  for  its  medical 
need,  or  is  identical,  similar,  or  related  (within  the  mean- 
ing of  section  310.6(bXl)  of  title  21  of  the  Code  of  Federal 
Regulations)  to  such  a  drug,  and  (II)  for  which  the  Secre- 
tary has  not  issued  a  notice  of  an  opportunity  for  a  hearing 
under  section  505(e)  of  the  Federal  Food,  Drug,  and  Cosmet- 
ic Act  on  a  proposed  order  of  the  Secretary  to  withdraw  ap- 
proval of  an  application  for  such  drug  under  such  section 
because  the  Secretary  has  determined  that  the  drug  is  less 
than  effective  for  all  conditions  of  use  prescribed,  recom- 
mended, or  suggested  in  its  labeling; 
"(B)  a  biological  product  which — 

"(i)  may  only  be  dispensed  upon  prescription, 
'*(ii)  is  licensed  under  section  351  of  the  Public  Health 
Service  Act,  and 

"(ii)  is  produced  at  an  establishment  licensed  under  such 
section  to  produce  such  product;  and 
*'(C)  insulin  certified  under  section  506  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act. 
"(3XA)  The  term  'covered  outpatient  drug'  does  not  include  any 
drug,  biological  product,  or  insulin  provided  as,  as  part  of,  or  as  in- 
cident to,  any  of  the  following  (ana  for  which  payment  may  be  in- 
cluded under  this  title): 

*Yi)  Inpatient  hospital  services  (described  in  subsection  (bX2)). 
*'(ii)  Extended  care  services  (described  in  subsection  (hX5)). 
**(iii)  Physicians'  services  under  subparagraph  (A)  or  (B)  of 
subsection  (sX2). 

*'(iv)  Dialysis  supplies  under  subsection  (sX2)(F). 
'Yv)  Antigens  under  subsection  (sX2XG). 

"(vi)  Blood  clotting  factors  for  hemophiliacs  under  subsection 

(SX2XIX 

"(vii)  Services  of  a  physician  assistant  under  subsection 

(sX2XKXii). 

"(viii)  Pneumococcal,  hepatitis  B,  or  influenza  vaccines  under 
subsection  (sXlO). 
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"(ix)  Rural  health  clinic  services  (under  subsection 
mUaaXDl 

**(x)  Comprehensive  outpatient  rehabilitation  facility  services 
(under  subsection  1861(ccXVX 

"(xi)  Hospice  care  (as  defined  in  subsection  (ddXVX 
(xii)  (Certified  nurse-midwife  service  (as  defined  in  subsection 
(ggXW. 

*YxiiiJ  A  covered  surgical  procedure  in  an  ambulatory  surgical 
center  (under  section  1832(aX2XFXi)). 
**(B)  With  respect  to  covered  outpatient  drugs  dispensed  in  1990, 
the  term  ^covered  outpatient  drug*  is  limited—- 

*W  to  druss  described  in  paragraph  (2XA)  used  in  immuno- 
suppressive therapy,  and 

(ii)  to  covered  home  IV  drugs  (as  defined  in  paragraph  (4)X 
**(C)  The  term  ^covered  outpatient  drug*  does  not  include  a  drug 
that  is  intravenously  administered  in  a  home  setting  unless  it  is  a 
covered  home  IV  drug. 

*Y4XA)  The  term  ^covered  home  IV  drug*  means  a  covered  outpa- 
tient drug  dispensed  to  an  individual  that — 

"(V  is  intravenously  administered  in  a  place  of  residence  used 
as  the  individuals  home,  and 

*YiiXI)  is  an  antibiotic  drug  and  the  Secretary  has  not  deter- 
mined, for  the  specific  drug  or  for  the  indication  to  which  it  is 
applied,  that  the  drug  cannot  generally  be  administered  safely 
and  effectively  in  a  home  setting,  or 

"(II)  is  not  an  antibiotic  drug  and  the  Secretary  has  deter- 
mined, for  the  specific  drug  and  the  indication  for  which  the 
drug  is  being  applied,  that  the  drug  can  generally  be  adminis- 
tered safely  ana  effectively  in  a  home  setting. 
*W)  Not  later  than  January  1,  1990  (and  periodically  thereafter), 
the  Secretary  shall  publish  a  list  of  the  drugs,  and  indications  for 
such  drugs,  that  are  covered  home  IV  drugs  (as  defined  in  subpara- 
graph (A)),  with  respect  to  which  home  intravenous  drug  therapy 
may  be  provided  under  this  title.  **. 
(b)  Deductible  and  Payment  Amounts.— Part  B  is  amended— 

(1)  in  subsection  (aXD  of  section  1833  (42  U.SC.  13951(b)),  as 
amended  by  section  411(hX7XAXvXI)  of  this  Act— 

(A)  by  stnking  ''and**  before  ''(L)**,  and 

(B)  by  adding  at  the  end  the  following:  **and  (M)  with  re- 
spect to  expenses  incurred  for  covered  outpatient  drugs,  the 
amounts  paid  shall  be  the  amounts  determined  under  sec- 
tion 1834(cX2)**; 

(2)  in  subsection  (aX2)  of  such  section  by  inserting  "(other 
than  covered  outpatient  drugs)**  after  'W  in  the  case  of  serv- 
ices**; 

(3)  in  subsection  (b)  of  such  section — 

(A)  in  clause  (1),  by  inserting  "or  for  covered  outpatient 
drugs** after  "1861(sX10XA)**,  and 

(B)  in  clause  (2),  by  inserting  "or  with  respect  to  covered 
outpatient  drugs  **  after  "home  health  services  **;  and 

(3)  by  adding  at  the  end  of  section  1834  (42  U.SC.  1395m)  the 
following  new  subsection: 
"(c)  Payment  for  Covered  Outpatient  Drugs. — 
"(1)  Deductible. — 
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'  '(A)  Applica  tion.  — 

"(i)  In  general. — Except  as  provided  in  clauses  (ii) 
and  (Hi),  payment  shall  he  made  under  paragraph  (2) 
only  with  respect  to  expenses  incurred  by  an  individual 
for  covered  outpatient  drugs  during  a  calendar  year  on 
or  after  such  date  in  the  year  as  the  Secretary  deter- 
mines that  the  individual  has  incurred  expenses  in  the 
year  for  covered  outpatient  drugs  (during  a  period  in 
which  the  individual  is  entitled  to  benefits  under  this 
part)  equal  to  the  amount  of  the  catastrophic  drug  de- 
ductible specified  in  subparagraph  (C)  for  that  year. 

"(ii)  Deductible  not  applied  for  post-hospital 
HOME  INTRAVENOUS  DRUG  THERAPY.— The  Catastrophic 
drug  deductible  established  under  this  paragraph  shall 
not  apply  to  covered  home  IV  drugs  dispensed  in  con- 
junction with  home  intravenous  drug  therapy  services 
which  are  part  of  a  continuous  course  of  such  therapy 
initiated  while  the  individual  was  an  inpatient  in  a 
hospital. 

"(Hi)  Deductible  not  applied  to  ist  year  immuno- 
suppressives.— The  catastrophic  drug  deductible  es- 
tablished under  this  paragraph  shall  not  apply  to 
drugs  described  in  subsection  (tX2XA)  used  in  immuno- 
suppressive therapy  and  furnished,  to  an  individual 
who  receives  an  organ  transplant  for  which  payment  is 
made  under  this  title,  within  1  year  after  the  date  of 
the  transplant. 
'WJ  Response  to  application. — If  the  system  described 
in  section  1842(oX4)  has  not  been  established  and  an  indi- 
vidual applies  to  the  Secretary  to  establish  that  the  indi- 
vidual has  met  the  requirement  of  subparagraph  (A),  the 
Secretary  shall  promptly  notify  the  individual  (and,  if  the 
application  was  submitted  by  or  through  a  participating 
pharmacy,  the  pharmacy)  as  to  the  date  (if  any)  as  of  which 
the  individual  has  met  such  requirement. 

"(C)  Catastrophic  drug  deductible  amount. — 

"(i)  In  general. — Subject  to  subparagraph  (D),  the 
catastrophic  drug  deductible  specified  in  this  subpara- 
graph for — 

'W  1990  is  $550, 
"(II)  1991' is  $600, 
"(III)  1992  is  $652,  and 

"(IV)  any  succeeding  year,  is  such  an  amount  as 
the  Secretary  determines  will  result  in  16.8  percent 
of  the  average  number  of  individuals  covered 
under  this  part  (other  than  individuals  enrolled 
with  an  eligible  organization  under  section  1876  or 
an  organization  described  in  section  1833(aXlXA)) 
during  that  succeeding  year  having  incurred  ex- 
penses for  covered  outpatient  drugs  sufficient  to 
meet  the  catastrophic  drug  deductible  so  deter- 
mined. 
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*'(iV  Rounding.— Any  amount  determined  under  this 
subparagraph  which  is  not  a  multiple  of  $1  shall  he 
rounded  to  the  nearest  multiple  of  $1, 

*'(iii)  Publication— Before  May  1  of  each  year  (be- 

f inning  with  1992)  the  Secretary  shall  publish  in  the 
'ederal  Register  a  proposed  regulation  establishing  the 
amount  of  the  catastrophic  drug  deductible  under  this 
subparagraph  for  the  following  year.  During  the  last  3 
days  of  September  of  such  year,  the  Secretary  shall 
publish  in  the  Federal  Register  the  final  regulation  es- 
tablishing the  amount  of  such  deductible  for  the  fol- 
lowing year,  which  amount  may  not  be  greater  than 
the  amount  specified  in  the  proposed  regulation. 
'W  Payment  amount.— 

**(A)  In  general. — Subject  to  the  catastrophic  drug  de- 
ductible established  under  paragraph  (IXA)  and  except  as 
provided  in  subparagraph  (C),  the  amounts  payable  under 
this  part  with  respect  to  a  covered  outpatient  drug  is  equal 
to  the  payment  percent  (specified  in  subparagraph  (B))  of 
the  lesser  of— 

*Xi)  the  actual  charge  for  the  drug,  or 
*  (ii)  the  applicable  payment  limit  established  under 
paragraph  (3). 

(B)  Payment  percent. — For  purposes  of  subparagraph 
(A),  the  payment  percent  is  100  percent  minus  the  applica- 
ble coinsurance  percent  (specified  in  subparagraph  (C)). 

"(C)  Coinsurance  percent.— For  purposes  of  subpara- 
graph (B),  the  coinsurance  percent — 

'Yi)  for  covered  home  IV  drugs  and  for  drugs  de- 
scribed in  paragraph  (IXAXiii)  (relating  to  immunosup- 
pressive therapy  during  1st  year  after  transplant),  is  20 
percent;  and 

"(ii)  for  other  covered  outpatient  drugs  dispensed — 
W  in  1990  or  1991,  is  50  percent, 
''GD  in  1992  is  40  percent,  and 
''(III)  in  1993  or  a  succeeding  year  is  20  percent. 
''(D)  Treatment  of  certain  cost-based  prepaid  orga- 
nizations.— In  applying  subparagraph  (A)  in  the  case  of  an 
organization  under  a  reasonable  cost  reimbursement  con- 
tract under  section  1876  and  in  the  case  of  an  organization 
receiving  payment  under  section  18SS(aXl)(A)  ana  providing 
coverage  of  covered  outpatient  drugs,  the  Secretary  shall 
provide  for  an  appropriate  adjustment  in  the  payment 
amounts  otherwise  made  to  reflect  the  aggregate  increase  in 
payments  that  would  otherwise  be  made  with  respect  to  en- 
rollees  in  such  an  organization  if  payments  were  made 
other  than  under  such  clause  or  such  a  contract  on  an  indi- 
vidual-by-individual basis. 
'  '(3)  Pa  yment  limits.  — 

"(A)  Payment  limit  for  non-multiple  source  drugs 

AND  MULTIPLE-SOURCE  DRUGS  WITH  RESTRICTIVE  PRESCRIP- 
TIONS.— In  the  case  of  a  drug  that  either  is  not  a  multiple 
source  drug  (as  defined  in  paragraph  (9XA))  or  is  a  multiple 
source  drug  and  has  a  restrictive  prescription  (as  defined  in 
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paragraph  (9XB)),  the  payment  limit  for  the  drug  under 
this  paragraph  for  a  payment  calculation  period  is  equal  to 
the  lesser  of— 

the  90th  percentile  of  the  actual  charges  (comput- 
ed on  a  statewide  basis,  carrier-wide  basis,  or  other  ap- 
propriate geographic  area  basis,  as  specified  by  the  Sec- 
retary) for  the  drug  for  the  second  previous  payment 
calculation  period,  adjusted  (as  the  Secretary  deter- 
mines to  be  appropriate)  to  reflect  the  number  of  tablets 
(or  other  dosage  units)  dispensed;  or 

"(ii)  the  amount  of  the  administrative  allowance  (es- 
tablished under  paragraph  (4))  plus  the  product  of— 

'W  the  number  of  tablets  (or  other  dosage  units) 
dispensed,  and 

'*(II)  the  per  tablet  or  unit  average  wholesale 
price  for  such  drug  (as  determined  uruler  subpara- 
graph (C)  for  the  period  for  purposes  of  this  sub- 
paragraph); 

except  that  clause  (i)  shall  not  apply  to  covered  outpatient 
drugs  dispensed  before  January  1,  1992. 

'XB)  Payment  limit  for  multiple  source  drugs  with- 
out RESTRICTIVE  PRESCRIPTIONS. — In  the  cose  of  a  drug 
that  is  a  multiple  source  drug  but  does  not  have  a  restric- 
tive prescription,  the  payment  limit  for  the  drug  under  this 
paragraph  for  a  payment  calculation  period  is  equal  to  the 
amount  of  the  administrative  allowance  (established  under 
paragraph  (4))  plus  the  product  of-— 

"(i)  the  number  of  tablets  (or  other  dosage  units)  dis- 
pensed, and 

**(ii)  the  unweighted  median  of  the  per  tablet  or  unit 
average  wholesale  prices  (determined  under  subpara- 
graph (C)  for  purposes  of  this  subparagraph)  for  such 
drug  for  the  period. 
*'(C)  Determination  of  unit  price. — 

In  general. — For  purposes  of  this  paragraph, 
the  Secretary  shall  determine,  with  respect  to  the  dis- 
pensing of  a  covered  outpatient  drug  in  a  payment  cal- 
culation period  (beginning  on  or  after  January  1,  1990), 
the  per  tablet  or  unit  average  wholesale  price  for  the 
drug. 

*'(ii)  Basis  for  determinations.— 

'W  Determination  for  non-multiple-source 
DRUGS. — For  purposes  of  subparagraph  (A),  such 
determination  shall  be  based  on  a  biannual  survey 
conducted  by  the  Secretary  of  a  representative 
sample  of  direct  sellers,  wholesalers,  or  pharmacies 
(as  appropriate)  of  wholesale  (or  comparable  direct) 
prices  (excluding  discounts  to  pharmacies);  except 
that  if,  because  of  low  volume  of  sales  for  the  drug 
or  other  appropriate  reasons  or  in  the  case  of  cov- 
ered outpatient  drugs  during  1990,  the  Secretary 
determines  that  such  a  survey  is  not  appropriate 
with  respect  to  a  specific  drug,  such  determination 
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shall  he  based  on  published  average  wholesale  (or 
comparable  direct)  prices  for  the  drug. 

''(II)  Determination  for  multiple-source 
DRUGS. — For  purposes  of  subparagraph  (B),  the  Sec- 
retary may  base  the  determination  under  this  sub- 
paragraph on  the  published  average  wholesale  (or 
comparable  direct)  prices  for  the  drug  or  on  a  bian- 
nual survey  conducted  by  the  Secretary  of  a  repre- 
sentative sample  of  direct  sellers,  wholesalers,  or 
pharmacists  (as  appropriate)  of  wholesale  (or  com- 
parable direct)  prices  (excluding  discounts  to  phar- 
macies). 

''(Ill)  Compliance  with  survey  required.— If  a 
wholesaler  or  direct  seller  of  a  covered  outpatient 
drug  refuses,  after  being  requested  by  the  Secretary, 
to  provide  the  information  required  in  a  survey 
under  this  clause,  or  deliberately  provides  informa- 
tion that  is  false,  the  Secretary  may  impose  a  civil 
moT\ey  penalty  of  not  to  exceed  $10,000  for  each 
such  refusal  or  provision  of  false  information.  The 
provisions  of  section  1128A  (other  than  subsections 
(a)  and  (b))  shall  apply  to  civil  money  penalties 
under  the  previous  sentence  in  the  same  manner  as 
such  provisions  apply  to  a  penalty  or  proceeding 
under  section  1128A(a).  Information  gathered  pur- 
suant to  the  survey  shall  not  be  disclosed  except  as 
the  Secretary  determines  to  be  necessary  to  carry 
out  the  purposes  of  this  part. 
"(Hi)  Quantity  and  timing. — Such  determination 
shall  be  based  on  the  price  or  prices  for  purchases  in 
reasonable  quantities  and  shall  be  made  for  a  payment 
calculation  period  based  on  prices  for  the  first  day  of 
the  first  month  of  the  previous  payment  calculation 
period. 

"(iv)  Geographic  basis. — The  Secretary  shall  make 
such  determination,  and  calculate  the  payment  limits 
under  this  paragraph,  on  a  national  basis;  except  that 
the  Secretary  may  make  such  determination,  and  calcu- 
late such  payment  limits,  on  a  regional  Ixisis  to  take 
account  of  limitations  on  the  availability  of  drug  prod- 
ucts and  variations  among  regions  in  the  average 
wholesale  prices  for  a  drug  product. 
"(4)  Administrative  allowance  for  purposes  of  payment 

LIMITS.— 

"(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  for  drugs  dispensed  in — 

"(i)  1990  or  1991,  the  administrative  allowance  under 
this  paragraph  is — 

"(V  $1.50  for  drugs  dispensed  by  a  participating 
pharmacy,  or 

"(II)  $2.50  for  drugs  dispensed  by  another  phar- 
macy; or 

"(ii)  a  subsequent  year,  the  administrative  allowance 
under  this  paragraph  is  the  administrative  allowance 
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under  this  paragraph  for  the  preceding  year  increased 
by  the  percentage  increase  (if  any)  in  the  implicit  price 
deflator  for  gross  national  product  (as  published  by  the 
Department  of  Commerce  in  its  'Survey  of  Current 
Business')  over  the  12-month  period  ending  with 


Any  allowance  determined  under  the  clause  (ii)  which  is 
not  a  multiple  of  1  cent  shall  be  rounded  to  the  nearest 
multiple  of  1  cent. 

"(B)  Adjustment  in  allowance  for  mail  service  phar- 
macies.— The  Secretary  may,  by  regulation  and  after  con- 
sultation with  pharmacists,  elderly  groups,  and  private  in- 
surers, reduce  the  administrative  allowances  established 
under  subparagraph  (A)  for  any  drug  dispensed  by  a  mail 
service  pharmacy  (as  defined  by  the  Secretary)  based  on  dif- 
ferences between  such  pharmacies  and  other  pharmacies 
with  respect  to  operating  costs  and  other  economies. 
"(5)  Assuring  appropriate  prescribing  and  dispensing 
practices. — 

'*(A)  In  general.— The  Secretary  shall  establish  a  pro- 
gram to  identify  (and  to  educate  physicians  and  pharma- 
cists concerning) — 


instances  or  patterns  of  unnecessary  or  inappro- 
priate prescribing  or  dispensing  practices  for  covered 
outpatient  drugs, 

'  (ii)  instances  or  patterns  of  substandard  care  with 


(Hi)  potential  adverse  reactions. 
*YB)  Standards.— In  carrying  out  the  program  under 
subparagraph  (A),  the  Secretary  shall  establish  for  each 
covered  outpatient  drug  standards  for  the  prescribing  of  the 
drug  which  are  based  on  accepted  medical  practice.  In  es- 
tablishing such  standards,  the  Secretary  shall  incorporate 
standards  from  such  current  authoritative  compendia  as 
the  Secretary  may  select;  except  that  the  Secretary  niay 
modify  such  a  standard  by  regulation  on  the  basis  of  scien- 
tific and  medical  information  that  such  standard  is  not 
consistent  with  the  safe  and  effective  use  of  the  drug. 

"(C)  Prohibition  of  formulary.— Nothing  in  this  title 
(including  paragraph  (8)),  other  than  sections  1861(tX4XA) 
and  1862(c),  shall  be  construed  as  authorizing  the  Secretary 
to  exclude  from  coverage  or  to  deny  payment — 

(i)  for  any  specific  covered  outpatient  drug,  or  specif- 
ic class  of  covered  outpatient  drug,  or 

"(ii)  for  any  specific  use  of  such  a  drug  for  a  specific 
indication  unless  such  exclusion  is  pursuant  to  section 
1862(aXl)  based  on  a  finding  by  the  Secretary  that  such 
use  is  not  safe  or  is  not  effective. 
"(6)  Treatment  of  certain  prepaid  organizations.— 

"(A)  General  rule  counting  prepaid  plan  expenses 

TOWARDS  THE  CATASTROPHIC  DRUG  DEDUCTIBLE. — Except  CLS 

provided  in  subparagraph  (B),  expenses  incurred  by  (or  on 
behalf  of)  a  medicare  beneficiary  for  covered  outpatient 
drugs  shall  be  counted  (consistent  with  subparagraph  (O) 
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toward  the  catastrophic  drug  deductible  established  under 
paragraph  (1)  whether  or  not,  at  the  time  the  expenses  were 
incurred,  the  beneficiary  was  enrolled  in  a  plan  under  sec- 
tion 1833(aXlXA)  or  under  section  1876, 

*'(B)  Treatment  of  drug  buy-out  plan  expenses, — In 
the  case  of  a  medicare  beneficiary  enrolled  in  a  month  in  a 
drug  buy-out  plan  (as  defined  in  subparagraph  (D)) — 

*Yi)  expenses  incurred  by  the  beneficiary  for  covered 
outpatient  drugs  reimbursed  under  the  plan  shall  not 
be  counted  towards  the  catastrophic  drug  deductible, 
but 

*Yii)  if  the  individual  disenrolls  from  the  plan 
during  the  year,  the  beneficiary  is  deemed  to  have  in- 
curred, for  each  month  of  such  enrollment,  expenses  for 
covered  outpatient  drugs  in  an  amount  equal  to  the  ac- 
tuarial value  (with  respect  to  such  month)  of  the  de- 
ductible for  covered  outpatient  drugs  (as  computed  by 
the  Secretary  for  purposes  of  section  1876(eXl))  applica- 
ble on  the  average  to  individuals  in  the  United  States. 
*YC)  Treatment  of  expenses  for  covered  outpatient 

DRUGS  INCURRED    WHILE  ENROLLED   IN  A   PREPAID  PLAN 

OTHER  THAN  A  DRUG  BUY-OUT  PLAN.— The  Secretary  may  not 
enter  into  a  contract  with  an  organization  under  section 
1876,  or  provide  for  payment  under  section  1833(aXlXA) 
with  respect  to  an  organization  which  provides  reimburse- 
ment for  covered  outpatient  drugs,  with  respect  to  a  plan 
that  is  not  a  drug  buy-out  plan,  unless  the  organization 
provides  assurances,  satisfactory  to  the  Secretary,  that — 

'W  the  organization  will  maintain  and  make  avail- 
able, for  its  enrollees  and  in  coordination  with  the  ap- 
propriate carriers  under  this  part,  an  accounting  of  ex- 
penses incurred  by  (or  on  behalf  of)  enrollees  under  the 
plan  for  covered  outpatient  drugs;  and 

'Yii)  the  organization  will  take  into  account,  in  any 
deductibles  established  under  the  plan  in  a  year  with 
respect  to  covered  outpatient  drugs  under  this  part,  the 
amounts  of  expenses  for  covered  outpatient  drugs  in- 
curred in  the  year  by  (or  on  behalf  of)  the  beneficiary 
and  otherwise  counted  towards  the  catastrophic  drug 
deductible  in  the  year. 
'YD)  Drug  buy-out  plan  defined. — In  this  paragraph, 
the  term  drug  buy-out  plan'  means  a  plan  under  section 
1833(aXlXA)  or  offered  by  an  organization  under  section 
1876  and  with  respect  to  which — 

'W  the  amount  of  any  deductible  under  the  plan 
with  respect  to  covered  outpatient  drugs  under  this 
title, 

is  less  than  50  percent  of— 

"(ii)  the  catastrophic  drug  deductible  specified  in 
paragraph  (IXC). 
'W)  Medicare  beneficiary  defined.— In  this  subsec- 
tion, the  term  'medicare  beneficiary'  means,  with  respect  to 
a  month,  an  individual  covered  for  benefits  under  this  part 
for  the  month. 
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**(F)  Treatment  of  plan  charges. — In  the  case  of  cov- 
ered outpatient  drugs  furnished  by  an  eligible  organization 
under  section  1876(b)  or  an  organization  described  in  sec- 
tion 1833(aXlXA)  which  does  not  impose  charges  on  covered 
outpatient  drugs  dispensed  to  its  members,  for  purposes  of 
this  subsection  the  actual  charges  of  the  organization  shall 
be  the  organization's  standard  charges  to  members,  and 
other  individuals,  not  entitled  to  benefits  with  respect  to 
such  drugs. 
'W  Physician  guide,— 

"(A)  In  general.— The  Secretary  shall  develop,  and 
update  annually,  an  information  guide  for  physicians  con- 
cerning the  comparative  average  wholesale  prices  of  at  least 
500  of  the  most  commonly  prescribed  covered  outpatient 
drugs.  Such  guide  shall,  to  the  extent  practicable,  group 
covered  outpatient  drugs  (including  multiple  source  drugs) 
in  a  manner  useful  to  physicians  by  therapeutic  category  or 
with  respect  to  the  conditions  for  which  they  are  prescribed. 
Such  guide  shall  specify  the  average  wholesale  prices  on 
the  basis  of  the  amount  of  the  drug  required  for  a  typical 
daily  therapeutic  regimen. 

*'(B)  Mailing  guide. — The  Secretary  shall  provide  for 
mailing,  in  January  of  each  year  (beginning  with  1991),  a 
copy  of  the  guide  developed  and  updated  under  subpara- 
graph (A)— 

"(i)  to  each  hospital  with  an  agreement  in  effect 
under  section  1866, 

"(ii)  to  each  physician  (as  defined  in  section 
1861(rXl))  who  routinely  provides  services  under  this 
part,  and 

"(Hi)  to  Social  Security  offices,  senior  citizen  centers, 
and  other  appropriate  places. 
'W  Reports  on  outlays  and  receipts;  special  cost  con- 
trols.— 

**(A)  Compilation  of  information. — The  Secretary  shall 
compile  information  on — 

'W  manufacturers'  prices  for  covered  outpatient 
drugs,  and  on  charges  of  pharmacists  for  covered  out- 
patient drugs,  and 

'Xii)  the  use  of  covered  outpatient  drugs  by  individ- 
uals entitled  to  benefits  under  this  part. 
The  information  compiled  under  clause  (i)  shall  include  a 
comparison  of  the  increases  in  prices  and  charges  for  cov- 
ered outpatient  drugs  during  each  6  month  period  (begin- 
ning with  January  1987)  with  the  semiannual  average  in- 
crease in  such  prices  and  charges  during  the  6  years  begin- 
ning with  1981. 

(B)  Reports.— The  Secretary  shall  submit  to  the  Com- 
mittees on  Ways  and  Means  and  Energy  and  Commerce  of 
the  House  of  Representatives  and  the  Committee  on  Fi- 
nance of  the  Senate  a  report,  in  May  and  November  of  1989 
and  1990  and  in  May  of  each  succeeding  year,  providing 
the  information  compiled  under  subparagraph  (A).  For 
each  such  report  submitted  after  1991,  the  report  shall  in- 
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elude  an  explanation  of  the  extent  to  which  the  increases  in 
outlays  for  covered  outpatient  drugs  under  this  part  are  due 
to  the  factors  described  in  subparagraphs  (AXi)  and  (AXiiX 
"(C)  Monthly  reports  on  outlays  and  receipts.— 
Within  SO  days  after  the  end  of  each  month  (beginning 
with  October  1991  and  ending  with  April  1993),  the  Secre- 
tary shall  report  to  Congress  on  the  outlays  and  receipts  of 
the  Federal  Catastrophic  Drug  Insurance  Trust  Fund  (in 


*'(i)  In  general. — In  each  report  submitted  under 
subparagraph  (B)  after  1991,  the  Secretary  shall  in- 
clude information  on — 

*W  the  projected  budgetary  status  of  the  Trust 
Fund  for  the  succeeding  year, 

"(II)  thg  projected  increases  in  manufacturers* 
prices  for  covered  outpatient  drugs  and  in  charges 
of  pharmacists  for  covered  outpatient  drugs, 

'(III)  the  projected  level  of  utilization  of  covered 
outpatient  drugs  by  medicare  beneficiaries,  and 

(IV)  the  projected  administrative  costs  relating 
to  covered  outpatient  drugs, 
"(ii)  Determination  and  publication  of  any 

OUTLAY  CONTROLS  FOR  1993  AND  199^. — For  each  SUch 

report  in  1992  and  1993,  the  Secretary— 

(I)  shall  determine  in  the  report  whether  the 
anticipated  outlays  and  receipts  of  the  Trust  Fund 
for  the  succeeding  year  will  provide  for  at  least  the 
minimum  contingency  margin  specified  in  sub- 
paragraph (F)  for  that  succeeding  year,  and 

"(ll)  if  not,  shall  include  in  the  report  (and  shall 
publish  in  the  Federal  Register  by  May  1  of  the 
year  a  proposed  regulation  to  carry  out)  changes  in 
the  provisions  of  this  part  (consistent  with  sub- 
paragraph (E))  in  order  to  reduce  outlays  from  the 
Trust  Fund  in  that  succeeding  year  sufficiently  to 
provide  for  the  minimum  contingency  margin  spec- 
ified in  subparagraph  (F). 
Any  changes  described  in  subclause  (II)  in  such  report 
shall  reflect  appropriately  each  of  the  anticipated 
causes  of  increased  or  unanticipated  outlays  for  covered 
outpatient  drugs. 

(Hi)  Effectiveness  of  regulatory  changes.— -If 
proposed  regulations  are  published  under  clause  (HMJi) 
in  1992  or  1993,  during  the  last  3  days  of  September  of 
such  year,  the  Secretary  shall  publish  in  the  Federal 
Register  a  final  regulation  to  implement  the  changes 
described  in  such  clause.  Notwithstanding  any  otner 
provision  of  this  part,  but  subject  to  subparagraph  (E) 
and  unless  otherwise  provided  by  law,  such  changes 
shall  become  effective  on  January  1  of  the  succeeding 
year  and  shall  apply  only  during  that  succeeding  year. 
Such  final  regulation  may  not  revise  the  proposed  regu- 
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lation  in  a  manner  that  would  result  in  a  greater  re- 
duction in  outlays  than  would  have  been  the  case 
under  the  proposed  regulation. 
''(E)  Limitation  on  changes.— In  making  regulatory 
changes  under  subparagraph  (D),  the  Secretary  may  not — 
*'(i)  provide  for  a  formulary  (in  violation  of  para- 
graph (5XC)); 

"(ii)  change  the  methodology  for  determining  wheth- 
er for  a  year  an  individual  has  met  the  catastrophic 
drug  deductible  established  under  paragraph  dXA);  or 
''(Hi)  increase  the  coinsurance  percent  under  para- 
graph (2XC)  for  a  year  above  the  coinsurance  percent  in 
effect  during  the  previous  year. 
Clause  (ii)  shall  not  be  construed  as  prohibiting  the  Secre- 
tary from  increasing  the  amount  of  the  catastrophic  drug 
deductible  under  paragraph  (IXA). 

"(F)  Minimum  contingency  margin  defined.— In  this 
paragraph,  the  term  'minimum  contingency  margin' 
m£ans — 

"(i)  for  1993,  50  percent,  and 
"(ii)  for  1994,  25  percent. 
Such  margin  shall  be  determined  as  of  the  close  of  each 
calendar  year  and  shall  be  determined  based  on  the  total 
outlays  from  the  Trust  Fund  during  the  year. 
"(9)  Definitions. — In  this  subsection: 
"(A)  Multiple  source  drug. — 

"(i)  In  general. — The  term  'multiple  source  drug' 
means,  with  respect  to  a  payment  calculation  period,  a 
covered  outpatient  drug  for  which  there  are  2  or  more 
drug  products  which — 

"(I)  are  rated  as  therapeutically  equivalent 
(under  the  Food  and  Drug  Administration 's  most 
recent  publication  of  'Approved  Drug  Products 
with  Therapeutic  Equivalence  Evaluations  \ 

"(II)  except  as  provided  in  clause  (ii),  are  phar- 
maceutically  equivalent  and  bioequivalent,  as  de- 
fined in  clause  (Hi)  and  as  determined  by  the  Food 
and  Drug  Administration,  and 

"(III)  are  sold  or  marketed  during  the  period, 
"(ii)  ExcEPTiON.—Subclause  (II)  of  clause  (i)  shall 
not  apply  if  the  Food  and  Drug  Administration 
changes  by  regulation  (after  an  opportunity  for  public 
comment  of  90  days)  the  requirement  that,  for  purposes 
of  the  publication  described  in  clause  (iXD,  in  order  for 
drug  products  to  be  rated  as  therapeutically  equivalent, 
they  must  be  pharmaceutically  equivalent  and  bioequi- 
valent, as  defined  in  clause  (Hi). 

"(Hi)  Definitions. — For  purposes  of  this  subpara- 
graph: 

"(I)  Pharmaceutically  equivalent.— Drug 
products  are  pharmaceutically  equivalent  if  the 
products  contain  identical  amounts  of  the  same 
active  drug  ingredient  in  the  same  dosage  form 
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and  meet  compendial  or  other  applicable  stand- 
ards of  strength,  quality,  purity,  and  identity. 

''(II)  BiOEQUiVALENT.— Drugs  are  hioequivalent 
if  they  do  not  present  a  known  or  potential  bioequi- 
valence  problem  or,  if  they  do  present  such  a  prob- 
lem, are  shown  to  meet  an  appropriate  standard  of 
bioequivalence. 

''(Ill)  Sold  or  marketed.— A  drug  is  considered 
to  be  sold  or  marketed  during  a  period  if  it  is 
listed  in  the  publications  referred  to  in  clause  (i)(I), 
unless  the  Secretary  determines  that  such  sale  or 
marketing  is  not  actually  taking  place. 
"(B)  Restrictive  prescription.— A  drug  has  a  'restric- 
tive prescription '  only  if— 

"(i)  in  the  case  of  a  written  prescription,  the  prescrip- 
tion for  the  drug  indicates,  in  the  handwriting  of  the 
physician  or  other  person  prescribing  the  drug  and 
with  an  appropriate  phrase  (such  as  'brand  medically 
necessary)  recognized  by  the  Secretary,  that  the  par- 
ticular drug  must  be  dispensed,  or 

"(ii)  in  the  case  of  a  prescription  issued  by  tele- 
phone— 

"(I)  the  physician  or  other  person  prescribing  the 
drug  (through  use  of  such  an  appropriate  phrase) 
states  that  the  particular  drug  must  be  dispensed, 
and 

"(II)  the  physician  or  other  person  submits  to  the 
pharmacy  involved,  within  30  days  after  the  date 
of  the  telephone  prescription,  a  written  confirma- 
tion which  is  in  the  handwriting  of  the  physician 
or  other  person  prescribing  the  drug  and  which  in- 
dicates with  such  appropriate  phrase  that  the  par- 
ticular drug  was  required  to  have  been  dispensed. 
"(C)  Payment  calculation  period. — The  term  'payment 
calculation  period'  means  the  6-month  period  beginning 
with  January  of  each  year  and  the  6-month  period  begin- 
ning with  July  of  each  year. 

"(D)  Outlays;  receipts. — The  terms  'outlays'  and  're- 
ceipts' mean,  with  respect  to  a  year  or  other  period,  gross 
outlays  and  receipts,  as  such  terms  are  employed  in  the 
'Monthly  Treasury  Statement  of  Receipts  and  Outlays  of 
the  United  States  Government  (MTS)',  as  published  by  the 
Department  of  the  Treasury,  for  months  in  such  year  or 
other  period. ". 

(c)  Participating  Pharmacies;  Civil  Money  Penalties.— 

(1)  Participating  pharmacies. — Section  1842  (42  U.S.C. 
1395t)  is  amended — 

(A)  in  subsection  (hXV,  by  inserting  before  the  period  at 
the  end  of  the  second  sentence  the  following:  ",  except  that, 
with  respect  to  a  supplier  of  covered  outpatient  drugs,  the 
term  'participating  supplier'  means  a  participating  phar- 
macy (as  defined  in  subsection  (o)(l))"; 

(B)  in  subsection  (hX4),  is  amended  by  adding  at  the  end 
the  following:  "In  publishing  directories  under  this  para- 
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graph,  the  Secretary  shall  provide  for  separate  directories 
(wherever  appropriate)  for  participating  pharmacies.  and 
(C)  by  adding  at  the  end  the  following  new  subsection: 
**(oXV  For  purposes  of  this  section,  the  term  'participating  phar- 
macy' means,  with  respect  to  covered  outpatient  drugs  dispensed  on 
or  after  January  1,  1991,  an  entity  which  is  authorized  under  a 
State  law  to  dispense  covered  outpatient  drugs  and  which  has  en- 
tered into  an  agreement  with  the  Secretary,  providing  at  least  the 
following: 

"(A)  The  entity  agrees  to  accept  payment  under  this  part  on 
an  assignment-related  basis  for  all  covered  outpatient  drugs  dis- 
pensed to  an  individual  entitled  to  benefits  under  this  part  (in 
this  subsection  referred  to  as  'medicare  beneficiaries')  during  a 
year  after — 

"(i)  the  Secretary  has  notified  the  entity,  through  the  elec- 
tronic system  described  in  subparagraph  (DXi),  or 

"(ii)  in  the  absence  of  such  a  system,  the  entity  is  other- 
wise notified  that  the  Secretary  has  determined, 
that  the  individual  has  met  the  catastrophic  drug  deductible 
with  respect  to  such  drugs  under  section  ISSMcXD  for  the  year. 
"(B)  The  entity  agrees— 

"(i)  not  to  refuse  to  dispense  covered  outpatient  drugs 
items  stocked  by  the  entity  to  any  medicare  beneficiary,  and 

"(ii)  not  to  charge  medicare  beneficiaries  (regardless  of 
whether  or  not  the  beneficiares  are  enrolled  under  a  pre- 
paid health  plan  or  with  eligible  organization  under  sec- 
tion 1876)  more  for  such  drugs  than  the  amount  it  charges 
to  the  general  public  (as  determined  by  the  Secretary  in  reg- 
ulations). 

"(C)  The  entity  agrees  to  keep  patient  records  (including 
records  on  expenses)  for  all  covered  outpatient  drugs  dispensed 
to  all  medicare  beneficiaries. 

"(D)  The  entity  agrees  to  submit  information  (in  a  manner 
specified  by  the  Secretary  to  be  necessary  to  administer  this 
title)  on  all  purchases  of  covered  outpatient  drugs  dispensed  to 
medicare  beneficiaries. 
"(E)  The  entity  agrees— 

"(i)  to  offer  to  counsel,  or  to  offer  to  provide  information 
(consistent  with  State  law  respecting  the  provision  of  such 
information)  to,  each  medicare  beneficiary  on  the  appropri- 
ate use  of  a  drug  to  be  dispensed  and  whether  there  are  po- 
tential interactions  between  the  drug  and  other  drugs  dis- 
pensed to  the  beneficiary;  and 

"(ii)  to  advise  the  beneficiary  on  the  availability  (consist- 
ent with  State  laws  respecting  substitution  of  drugs)  of 
therapeutically  equivalent  covered  outpatient  drugs. 
"(F)  The  entity  agrees  to  provide  the  information  requested  by 
the  Secretary  in  surveys  under  section  1834(cX3XCXii). 
Nothing  in  this  paragraph  shall  be  construed  as  requiring  a  phar- 
macy operated  oy  an  eligible  organization  (described  in  section 
1876(b))  or  an  organization  descril^d  in  section  1833(aXlXA)  for  the 
exclusive  benefit  of  its  members  to  dispense  covered  outpatient  drugs 
to  individuals  who  are  not  members  of  the  organization. 

"(2)  The  Secretary  shall  provide  to  each  participating  pharmacy— 
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''(A)  a  distinctive  emblem  (suitable  for  display  to  the  public) 
indicating  that  the  pharmacy  is  a  participating  pharmacy,  and 

''(B)  upon  request,  such  electronic  equipment  and  technical 
assistance  (other  than  the  costs  of  obtaining,  maintaining,  or 
expanding  telephone  service)  as  the  Secretary  determines  may  be 
necessary  for  the  pharmacy  to  submit  claims  using  the  electron- 
ic system  established  under  paragraph  (4). 
'YS)  The  Secretary  shall  provide  for  periodic  audits  of  participat- 
ing pharmacies  to  assure — 

"(A)  compliance  with  the  requirements  for  participation 
under  this  title,  and 

*'(B)  the  accuracy  of  information  submitted  by  the  pharmacies 
under  this  title. 

'W  The  Secretary  shall  establish,  by  not  later  than  January  1, 
1991,  a  point-of-sale  electronic  system  for  use  by  carriers  and  partici- 
pating pharmacies  in  the  submission  of  information  respecting  cov- 
ered outpatient  drugs  dispensed  to  medicare  beneficiaries  under  this 
part. 

*'(5)  Notwithstanding  subsection  (bXS)(B),  payment  for  covered  out- 
patient drugs  may  be  made  on  the  basis  of  an  assignment  described 
in  clause  (ii)  of  that  subsection  only  to  a  participating  pharmacy. 
(2)  Civil  money  penalties  for  violation  of  participation 
agreement,  for  excessive  charges  for  nonparticipating 
pharmacies  and  for  failure  to  provide  survey  informa- 
TION.Section  1128A(a)  (42  U.S.C.  1320a-7a(a))  is  amended-- 

(A)  by  striking  "or''  at  the  end  of  paragraph  (1), 

(B)  in  paragraph  (2XC),  by  inserting   or  to  be  a  partici- 
pating pharmacy  under  section  1842(o)"  after  ''1842(hXl)'\ 

(C)  by  striking     or"  at  the  end  of  paragraph  (2)  and  in- 
serting a  semicolon, 

(D)  by  adding  ''or"  at  the  end  of  paragraph  (3),  and 

(E)  by  inserting  after  paragraph  (3)  the  following  new 
paragraph: 

\4)  ifi  the  case  of  a  participating  or  nonparticipating  phar- 
macy (as  defined  for  purposes  of  part  B  of  title  XVllI) — 

'  (A)  presents  or  causes  to  be  presented  to  any  person  a  re- 
quest for  payment  for  covered  outpatient  drugs  dispensed  to 
an  individual  entitled  to  benefits  under  part  B  of  title 
XVIII  and  for  which  the  amount  charged  by  the  pharmacy 
is  greater  than  the  amount  the  pharmacy  charges  the  gener- 
al public  (as  determined  by  the  Secretary  in  regulations),  or 
(B)  fails  to  provide  the  information  requested  by  the  Sec- 
retary in  a  survey  under  section  1834(cX3XCXii);''- 
(d)  Limitation  on  Length  of  Prescription.— Section  1862(c)  (42 
U.S.C.  1395y(c))  is  amended— 

(1)  by  redesignating  subparagraphs  (A)  through  (D)  of  para- 
graph (1)  as  clauses  (i)  through  (iv),  respectively; 

(2)  in  paragraph  (2XA),  by  striking  ''paragraph  (1)"  and  in- 
serting subparagraph  64)"; 

(3)  by  redesignating  subparagraphs  (A)  and  (B)  of  paragraph 
(2)  as  clauses  (i)  and  (ii),  respectively; 

(4)  by  redesignating  paragraphs  (1)  and  (2)  as  subparagraphs 
(A)  and  (B),  respectively; 

(5)  by  inserting  'W  after  'Xc)";  and 
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(6)  by  adding  at  the  end  the  following  new  paragraph: 
"(2)  No  payment  may  be  made  under  part  B  for  any  expense  in- 
curred for  a  covered  outpatient  drug  if  the  drug  is  dispensed  in  a 
quantity  exceeding  a  supply  of  30  days  or  such  longer  period  of  time 
(not  to  exceed  90  days,  except  in  exceptional  circumstances)  as  the 
Secretary  may  authorize. 

(e)  Use  of  Carriers,  Fiscal  Intermediaries,  and  Other  Enti- 
ties IN  Administration. — 

(V  Authorizing  use  of  other  entities  in  electronic 
CLAIMS  SYSTEM.—Section  1842(P  (42  U.S.C.  1395u(f))  is  amend- 
ed-— 

(A)  by  striking  '*and''  at  the  end  of  paragraph  (1), 

(B)  by  striking  the  period  at  the  end  of  paragraph  (2)  and 
inserting     and'\  and 

(C)  by  adding  at  the  end  the  following  new  paragraph: 
**(3)  with  respect  to  implementation  and  operation  (and  relat- 
ed functions)  of  the  electronic  system  established  under  subsec- 
tion (oX4)y  o,  voluntary  association,  corporation,  partnership,  or 
other  nongovernmental  organization,  which  the  Secretary  deter- 
mines to  be  qualified  to  conduct  such  activities. 

(2)  Additional  functions  of  carriers. — Section  1842(bX3) 
(42  U.S.C.  1395u(bX3)),  as  amended  by  section  201(c)  of  this  Act, 
is  amended — 

(A)  by  striking  **and"  at  the  end  of  subparagraph  (H), 
and 

(B)  by  inserting  after  subparagraph  (I)  the  following  new 
subparagraphs: 

*XJ)  if  it  makes  determinations  or  payments  with  respect  to 
covered  outpatient  drugs,  will — 

*W  receive  information  transmitted  under  the  electronic 
system  established  under  subsection  (oX4),  ctfid 

''(ii)  respond  to  requests  by  participating  pharmacies  (and 
individuals  entitled  to  benefits  under  this  part)  as  to 
whether  or  not  such  an  individual  has  met  the  catastrophic 
drug  deductible  established  under  section  1834(cXlXA)  for  a 
year;  and 

*'(K)  will  enter  into  such  contracts  with  organizations  de- 
scribed in  subsection  (f)(3)  as  the  Secretary  determines  may  be 
necessary  to  implement  and  operate  (and  for  related  functions 
with  respect  to)  the  electronic  system  established  under  subsec- 
tion (oX4)  for  covered  outpatient  drugs  under  this  part; 

(3)  Special  contract  provisions  for  electronic  claims 

SYSTEM. — 

(A)  Payment  on  other  than  a  cost  basis.— Section 
1842(cXlXA)  is  amended— 

(i)  by  inserting        after  'YcXlXA)", 

(ii)  in  the  first  sentence,  by  inserting  '\  except  as  pro- 
vided in  clause  (ii),"  after  ''under  this  part,  and",  and 

(Hi)  by  adding  at  the  end  the  following  new  clause: 
*Yii)  To  the  extent  that  a  contract  under  this  section  provides  for 
implementation  and  operation  (and  related  functions)  of  the  elec- 
tronic system  established  under  subsection  (oX4)  for  covered  outpa- 
tient drugs,  the  Secretary  may  provide  for  payment  for  such  activi- 
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ties  based  on  any  method  of  payment  determined  by  the  Secretary  to 
be  appropriate. 

(B)  Application  of  different  performance  stand- 
ards.— The  Secretary  of  Health  and  Human  Services, 
before  entering  into  contracts  under  section  18^2  of  the 
Social  Security  Act  with  respect  to  the  implementation  and 
operation  (and  related  functions)  of  the  electronic  system 
for  covered  outpatient  drugs,  shall  establish  standards  with 
respect  to  performance  with  respect  to  such  activities.  The 
provisions  of  section  1153(eX2),  and  paragraphs  (1)  and  (2) 
of  section  1153(h),  of  such  Act  shall  apply  to  such  activities 
in  the  same  manner  as  they  apply  to  contracts  with  peer 
review  organizations,  instead  of  the  requirements  of  the  last 
2  sentences  of  section  1842(bX2)  of  such  Act 

(C)  Use  of  regional  carriers.— -Section  1842(bX2)  is 
amended  by  adding  at  the  end  the  following  new  sentence: 
**With  respect  to  activities  relating  to  implementation  and 
operation  (and  related  functions)  of  the  electronic  system  es- 
tablished under  subsection  (oX4X  the  Secretary  may  enter 
into  contracts  with  carriers  under  this  section  to  perform 
such  activities  on  a  regional  basis. 

(4)  Adjustment  of  carrier  obligations. — 

(a)  no  toll-free  telephone  number  required  of  lim- 
ITED CARRIERS.— Section  1842(hX2)  (42  U.S.C.  1395u(hX2))  is 
amended  by  inserting  "(other  than  a  carrier  described  in 
subsection  (fK3))'' after  "Each  carrier''. 

(B)  Delay  in  application  of  coordinated  benefits 
WITH  MEDiGAP. — The  provisiojis  of  subparagraph  (B)  of  sec- 
tion 1842(hX3)  of  the  Social  Security  Act  shall  not  apply  to 
covered  outpatient  drugs  (other  than  drugs  described  in  sec- 
tion 1861(sX2)(J)  of  such  Act  as  of  the  date  of  the  enactment 
of  this  Act)  dispensed  before  January  1,  1993. 

(5)  Batch  prompt  processing  of  claims.— Section  1842(c)  (42 
U.S.C.  1395u(c))  is  amended— 

(A)  in  paragraphs  (2XA)  and  (3XA),  by  striking  "Each'' 
and  inserting  "Except  as  provided  in  paragraph  (3),  each"; 

(B)  by  adding  at  the  end  the  following  new  paragraph: 
"(4XA)  Each  contract  under  this  section  which  provides  for  the 

disbursement  of  funds,  as  described  in  subsection  (aXlXB),  with  re- 
spect to  claims  for  payment  for  covered  outpatient  drugs  shall  pro- 
vide for  a  payment  cycle  under  which  each  carrier  will,  on  a  month- 
ly basis,  make  a  payment  with  respect  to  all  claims  which  were  re- 
ceived and  approved  for  payment  in  the  period  since  the  most  recent 
date  on  which  such  a  payment  was  made  with  respect  to  the  partici- 
pating pharmacy  or  individual  submitting  the  claim. 

"(B)  If  payment  is  not  issued,  mailed,  or  otherwise  transmitted 
within  5  days  of  when  such  a  payment  is  required  to  be  made  under 
subparagraph  (A),  interest  shall  be  paid  at  the  rate  used  for  pur- 
poses of  section  3902(a)  of  title  31,  United  States  Code  (relating  to 
interest  penalties  for  failure  to  make  prompt  payments)  for  the 
period  beginning  on  the  day  after  such  5-day  period  and  ending  on 
the  date  on  which  payment  is  made. ". 

(f)  Modification  of  HMO/CMP  Contracts. — 
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(1)  Separate  actuarial  determination  for  covered  out- 
patient DRUG  BENEFIT,— Section  1876(eXl)  H2  U.S.C. 
1395mm(eXl))  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  sentence:  ''The  preceding  sentence  shall  he  applied 
separately  with  respect  to  covered  outpatient  drugs. 

(2)  Additional  optional  benefits— Section  1876(gX3XA)  (42 
U.S.C.  1395mni(gX3XA))  is  amended  by  striking  "rate''  and  in- 
serting "rates''. 

(g)  Requiring  Submission  of  Diagnostic  Information. — Section 
1842  (42  U.S.C.  1395u),  as  amended  by  subsection  (cXlXD),  is  amend- 
ed by  adding  at  the  end  the  following  new  subsection: 

"(pXV  Each  request  for  payment,  or  bill  submitted,  for  an  item  or 
service  furnished  by  a  physician  for  which  payment  may  be  made 
under  this  part  shall  include  the  appropriate  diagnosis  code  (or 
codes)  as  established  by  the  Secretary  for  such  item  or  service. 

"(2)  In  the  case  of  a  request  for  payment  for  an  item  or  service 
furnished  by  a  physician  on  an  assignment-related  basis  which  does 
not  include  the  code  (or  codes)  required  under  paragraph  (1),  pay- 
ment may  be  denied  under  this  part 

"(3)  In  the  case  of  a  request  for  payment  for  an  item  or  service 
furnished  by  a  physician  not  submitted  on  an  assignment-related 
basis  and  which  does  not  include  the  code  (or  codes)  required  under 
paragraph  (1)— 

(A)  if  the  physician  knowingly  and  willfully  fails  to  provide 
the  code  (or  codes)  promptly  upon  request  of  the  Secretary  or  a 
carrier,  the  physician  may  be  subject  to  a  civil  money  penalty  in 
an  amount  not  to  exceed  $2,000,  and 

*W)  if  the  physician  knowingly,  willfully,  and  in  repeated 
cases  fails,  after  being  notified  by  the  Secretary  of  the  obliga- 
tions and  requirements  of  this  subsection,  to  include  the  code 
(or  codes)  required  under  paragraph  (1),  the  physician  may  be 
subject  to  the  sanction  described  in  section  1842(jX2XA). 
The  provisions  of  section  1128A  (other  than  subsections  (a)  and  (b)) 
shall  apply  to  civil  money  penalties  under  subparagraph  (A)  in  the 
same  manner  as  they  apply  to  a  penalty  or  proceeding  under  section 
1128A(a). 

(h)  Conforming  Amendments. — 

(1)  The  first  sentence  of  section  1866(aX2XA)  (42  U.S.C. 
1395cc(aX2XA))  is  amended— 

(A)  by  inserting  ''1834(c), "  after  "1833(b), "  and 

(B)  by  inserting  ''and  in  the  case  of  covered  outpatient 
drugs,  applicable  coinsurance  percent  (specified  in  section 
1834(cX2XC))  of  the  lesser  of  the  actual  charges  for  the 
drugs  or  the  payment  limit  (established  under  section 
1834(cX3))"  after  "established  by  the  Secretary". 

(2)  Section  1903(iX5)  (42  U.S.C.  1396b(iX5))  is  amended  by 
striking  "section  1862(c)"  and  inserting  "section  1862(cXl)'\ 

(i)  Reports  on  Medicare  Beneficiary  Drug  Expenses. — 

(1)  HHS.—The  Secretary  of  Health  and  Human  Services,  by 
not  later  than  April  1,  1989 — 

(A)  using  data  from  the  1987  National  Medical  Expendi- 
tures Survey  (conducted  by  the  National  (Center  for  Health 
Services  Research  and  Health  Care  Technology  Assess- 
ment), shall  report  to  Congress  on  expenses  incurred  by 
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medicare  beneficiaries  for  outpatient  prescription  drugs, 
and 

(B)  shall  provide  the  Director  of  the  Congressional 
Budget  Office  with  such  data  from  that  Survey  as  the  Di- 
rector may  request  to  make  the  estimates  required  under 
paragraph  (2), 

(2)  Reestimation  of  costs.— The  Director  of  the  Congression- 
al Budget  Office  shall  transmit  to  the  Congress,  not  later  June 
1,  1989,  or,  if  later,  60  days  after  the  date  of  providing  data  re- 
quested under  paragraph  (IXB),  the  Director's  estimate  of  the 
outlays  which  will  be  made  (in  each  of  fiscal  years  1990,  1991, 
1992,  and  1993)  under  the  medicare  program  for  covered  outpa- 
tient drugs  (under  the  amendments  made  by  this  section), 
(j)  Prescription  Drug  Payment  Review  Commission.— Part  B  is 
amended  by  adding  at  the  end  the  following  new  section: 

"prescription  drug  payment  review  commission 

"Sec.  1847.  (aXD  The  Director  of  the  Congressional  Office  of  Tech- 
nology Assessment  (in  this  section  referred  to  as  the  'Director*  and 
the  'Office  \  respectively)  shall  provide  for  the  appointment  of  a  Pre- 
scription Drug  Payment  Review  Commission  (in  this  section  referred 
to  as  the  '(Commission*),  to  be  composed  of  individuals  with  exper- 
tise in  the  provision  and  financing  of  covered  outpatient  drugs  ap- 
pointed by  the  Director  (without  regard  to  the  provisions  of  title  5, 
United  States  Code,  governing  appointments  in  the  competitive  serv- 
ice). 

*W  The  Commission  shall  consist  of  11  individuals.  Members  of 
the  Commission  shall  first  be  appointed  by  no  later  than  January  1, 
1989,  for  a  term  of  8  years,  except  that  the  Director  may  provide  ini- 
tially for  such  shorter  terms  as  will  insure  that  (on  a  continuing 
basis)  the  terms  of  no  more  than  4  members  expire  in  any  one  year. 

*W  The  membership  of  the  (Commission  shall  include  recognized 
experts  in  the  fields  of  health  care  economics,  medicine,  pharmacol- 
ogy, pharmacy,  and  prescription  drug  reimbursement,  as  well  as  at 
least  one  individual  who  is  a  medicare  beneficiary. 

"(bXD  The  Commission  shall  submit  to  Congress  an  annual  report 
no  later  than  May  1  of  each  year,  beginning  with  1990,  concerning 
methods  of  determining  payment  for  covered  outpatient  drugs  under 
this  part. 

"(2)  Such  report,  in  1992  and  thereafter,  shall  include,  with  re- 
spect to  the  previous  year,  information  on — 

"(A)  increases  in  manufacturers '  prices  for  covered  outpatient 
drugs  and  in  charges  of  pharmacists  for  covered  outpatient 
drugs, 

"(B)  the  level  of  utilization  of  covered  outpatient  drugs  by 
medLare  beneficiaries,  and 

"(Cj  administrative  costs  relating  to  covered  outpatient  drugs. 
"(3)  Such  report,  in  1992  and  thereafter,  shall  include  comments 
on  the  budgetary  status  of  the  Federal  Catastrophic  Drug  Insurance 
Trust  Fund  and  recommendatioTis  for  any  reductions  in  outlays  that 
may  be  required  to  achieve  the  contingency  margin  (established 
under  section  1841A(d)  for  the  following  year,  taking  into  accouht 
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each  of  the  causes  of  increased  or  unanticipated  outlays  for  covered 
outpatient  drugs  in  the  year. 

(c)  Section  1845(cXV  shall  apply  to  the  Commission  in  the  sam£ 
manner  as  it  applies  to  the  Physician  Payment  Review  Commission. 

'Yd)  There  are  authorized  to  be  appropriated  such  sums  as  may  be 
necessary  to  carry  out  the  provisions  of  this  section.  Such  sums  shall 
be  payable  from  the  Federal  Catastrophic  Drug  Insurance  Trust 
Fund. 

(k)  Additional  Studies. — 

(V  HHS. — The  Secretary  of  Health  and  Human  Services  fin 
this  section  referred  to  as  the  ''Secretary")  shall  conduct  the  fol- 
lowing studies,  and  report  to  Congress  on  the  results  of  each 
such  study  by  the  following  dates: 

(A)  A  study  of  the  possibility  of  including  drugs  which 
have  not  yet  been  approved  under  section  505  or  507  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  and  biological  prod- 
ucts which  have  not  been  licensed  under  section  351  of  the 
Public  Health  Service  Act  but  which  are  commonly  used  in 
the  treatment  of  cancer  or  in  immunosuppressive  therapy 
and  other  experimental  drugs  and  biological  products  as 
covered  outpatient  drugs  under  the  medicare  program,  for 
which  a  report  shall  be  made  by  January  1,  1990.  The 
study  under  this  subparagraph  shall  be  conducted  in  con- 
sultation with  an  advisory  board  of  consumers,  experts  in 
the  fields  of  cancer  chemotherapy  and  immunosuppressive 
therapy,  representatives  of  pharmaceutical  manufacturers, 
and  such  other  individuals  as  the  Secretary  may  select. 

(B)  A  study  to  evaluate  the  potential  to  use  mail  service 
pharmacies  to  reduce  costs  to  the  medicare  program  and  to 
medicare  beneficiaries,  for  which  a  report  shall  be  made  by 
January  1,  1990. 

(C)  A  study  of  methods  to  improve  utilization  review  of 
covered  outpatient  drugs,  for  which  the  report  shall  be 
made  by  January  1,  1993. 

(D)  A  longitudinal  study,  to  be  conducted  as  a  follow-up 
to  the  data  collected  under  the  survey  referred  to  in  subsec- 
tion (jXlXA),  on  the  use  of  outpatient  prescription  drugs  by 
medicare  beneficiaries  with  respect  to  medical  necessity,  po- 
tential for  adverse  drug  interactions,  cost  (including  wheth- 
er lower  cost  drugs  could  have  been  used),  and  patient 
stockpiling  or  wastage,  for  which  a  report  shall  be  made  by 
January  1,  1993. 

(2)  GAO.—The  Comptroller  General  shall  conduct  the  follow- 
ing studies,  and  report  to  Congress  on  the  results  of  each  such 
study  by  not  later  than  May  1,  1991: 

(A)  A  study  comparing  average  wholesale  prices  with 
actual  pharmacy  acquisition  costs  by  type  of  pharmacy. 

(B)  A  study  to  determine  the  overhead  costs  of  retail 
pharmacies. 

(C)  A  study  of  the  discounts  given  by  pharmacies  to  other 
third-party  insurers. 

Pharmacies  which  fail  to  provide  the  Comptroller  General  with 
reasonable  access  to  necessary  records  to  carry  out  the  studies 
under  this  paragraph  are  subject  to  exclusion  from  the  medi- 
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care  and  medicaid  programs  under  section  1128(a)  of  the  Social 
Security  Act 

(I)  Development  of  Standard  Medicare  Claims  Form.^ 

(1)  The  Secretary  shall  develop,  in  consultation  with  repre- 
sentatives of  pharmacies  and  other  interested  individuals,  a 
standard  claims  form  (and  a  standard  electronic  claims  format) 
to  be  used  in  requests  for  payment  for  covered  outpatient  drugs 
under  the  medicare  program  and  other  third-party  payors. 

(2)  Not  later  than  October  1,  1989,  the  Secretary  shall  distrib- 
ute official  sample  copies  of  the  format  developed  under  para- 
graph (1)  to  pharmacies  and  other  interested  parties  and  by  not 
later  than  October  •  1,  1990,  shall  distribute  official  sample 
copies  of  the  form  developed  under  paragraph  (1)  to  pharmacies 
and  other  interested  parties. 

(m)  Effective  Dates.— 

(1)  In  general. — Except  as  otherwise  provided  in  this  subsec- 
tion, the  amendments  made  by  this  section  shall  apply  to  items 
dispensed  on  or  after  January  1,  1990. 

(2)  Carriers. — The  amendments  made  by  subsection  (e)  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act;  except  that 
the  amendments  made  by  subsection  (eX5)  shall  take  effect  on 
January  1,  1991,  but  shall  not  be  construed  as  requiring  pay- 
ment before  February  1,  1991. 

(3)  HMO/CMP  ENROLLMENTS. — The  amendment  made  by  sub- 
section (f)  shall  apply  to  enrollments  effected  on  or  after  Janu- 
ary 1,  1990. 

(4)  Diagnostic  coding. — The  amendment  made  by  subsection 
(g)  shall  apply  to  services  furnished  after  March  31,  1989, 

(5)  Transition. — With  respect  to  administrative  expenses 
(and  costs  of  the  Prescription  Drug  Payment  Review  Commis- 
sion) for  periods  before  January  1,  1990,  amounts  otherwise  pay- 
able from  the  Federal  Catastrophic  Drug  Insurance  Trust  Fund 
shall  be  payable  from  the  Federal  Supplementary  Medical  In- 
surance Trust  Fund  and  shall  also  be  treated  as  a  debit  to  the 
Medicare  Catastrophic  Coverage  Account. 

SEC.  203.  COVERAGE  OF  HOME  INTRA  VENOUS  DRUG  THERAPY  SERVICES. 

(a)  In  General.— Section  1832(a)(2)(A)  (42  U.S.C.  1395k(aX2XA))  is^ 
amended  by  inserting  "and  home  intravenous  drug  therapy  services'* 
before  the  semicolon. 

(b)  Home  Intravenous  Drug  Therapy  Services  Defined. — Sec- 
tion 1861  (42  U.S.C.  1395x)  is  amended  by  adding  at  the  end  the  fol- 
lowing new  subsection: 

'WXD  The  term  'home  intravenous  drug  therapy  services'  means 
the  items  and  services  described  in  paragraph  (2)  furnished  to  an  in- 
dividual who  is  under  the  care  of  a  physician — 

''(A)  in  a  place  of  residence  used  as  such  individual's  home; 
(B)  by  a  qualified  home  intravenous  drug  therapy  provider 
(as  defined  in  paragraph  (3))  or  by  others  under  arrangements 
with  them  made  by  such  provider;  and 

''(C)  under  a  plan  established  and  periodically  reviewed  by  a 
physician. 

"(2)  The  items  and  services  described  in  this  paragraph  are  such 
nursing,  pharmacy,  and  related  services  (including  medical  supplies. 
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intravenous  fluids,  delivery,  and  equipment)  as  are  necessary  to  con- 
duct safely  and  effectively  an  intravenously  administered  drug  regi- 
men through  use  of  a  covered  home  IV  drug  (as  defined  in  subsec- 
tion (tXMy  but  do  not  include  such  covered  outpatient  drugs. 

"(3)  The  term  ^qualified  home  intravenous  drug  therapy  provider' 
means  any  entity  that  the  Secretary  determines  meets  the  following 
requirements: 

"(i)  The  entity  is  capable  of  providing  or  arranging  for  the 
items  and  services  described  in  paragraph  (2)  and  covered  home 
IV  drugs. 

"(iiJ  The  entity  maintains  clinical  records  on  all  patients. 

*  (Hi)  The  entity  adheres  to  written  protocols  and  policies  with 
respect  to  the  provision  of  items  and  services. 

'(iv)  The  entity  makes  services  available  (as  needed)  seven 
days  a  week  on  a  24-hour  basis. 

'*(v)  The  entity  coordinates  all  services  with  the  patient's  phy- 
sician. 

"(vi)  The  entity  conducts  a  quality  assessment  and  assurance 
program,  including  drug  regimen  review  and  coordination  of 
patient  care. 

"(vii)  The  entity  assures  that  only  trained  personnel  provide 
covered  home  IV  drugs  (and  any  other  service  for  which  train- 
ing is  required  to  safely  provide  the  service). 

"(viii)  The  entity  assumes  responsibility  for  the  quality  of 
services  provided  by  others  under  arrangements  with  the  agency 
or  entity. 

'*(ix)  In  the  case  of  an  entity  in  any  State  in  which  State  or 
applicable  local  law  provides  for  the  licensing  of  entities  of  this 
nature,  (I)  is  licensed  pursuant  to  such  law,  or  (II)  is  approved, 
by  the  agency  of  such  State  or  locality  responsible  for  licensing 
entities  of  this  nature,  as  meeting  the  standards  established  for 
such  licensing. 

"(x)  The  entity  meets  such  other  requirements  as  the  Secretary 
may  determine  are  necessary  to  assure  the  safe  and  effective 
provision  of  home  intravenous  drug  therapy  services  ana  the  ef- 
ficient administration  of  the  home  intravenous  drug  therapy 
benefit. 
(c)  Payment. — 

(1)  In  general. — Part  B  is  amended — 

(A)  in  subsection  (aX2XB)  of  section  1833  (42  U.S.C. 
13951),  by  striking  ''or  (E)'' and  inserting  'W),  or  (¥)''; 

(B)  in  subsection  (aX2XD)  of  such  section,  by  striking 
''and''  at  the  end; 

(C)  in  subsection  (aX2XE)  of  such  section,  by  striking  the 
semicolon  and  inserting  ";  and"; 

(D)  by  inserting  after  subsection  (aX2XE)  of  such  section 
the  following  new  subparagraph: 

"(F)  with  respect  to  home  intravenous  drug  therapy  serv- 
ices, the  amounts  described  in  section  1834(dXl);" 

(E)  in  subsection  (b)  of  such  section,  by  striking  "services, 
(3)"  and  inserting  "services  and  home  intravenous  drug 
therapy  services,  (3)";  and 

(F)  by  adding  at  the  end  of  section  1834,  as  amended  by 
section  202(bX3)  of  this  Act,  the  following  new  subsection: 
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"(d)  Home  Intravenous  Drug  Therapy  Services  — 

"(1)  In  general. — With  respect  to  home  intravenous  drug 
therapy  services,  subject  to  paragraph  (3),  payment  under  this 
part  shall  he  made  in  an  amount  equal  to  the  lesser  of  the 
actual  charges  for  such  services  or  the  fee  schedule  established 
under  paragraph  (2). 

*W  Establishment  of  fee  schedule. — The  Secretary  shall 
establish  by  regulation  before  the  beginning  of  calendar  year 
1990  and  each  succeeding  calendar  year  a  fee  scfiedule  for  home 
intravenous  drug  therapy  services  for  which  payment  is  made 
under  this  part.  A  fee  schedule  established  under  this  subsec- 
tion shall  be  on  a  per  diem  basis. 

'W  Limitation  on  acceptance  of,  and  pa  yments  for,  cer- 
tain REFERRALS. — 

'YA)  In  general. — Except  as  provided  in  subparagraph 
(B),  a  home  intravenous  drug  therapy  provider  may  not  pro- 
vide home  intravenous  drug  therapy  services  under  this 
part  to  an  individual  if  the  individual's  referring  physician 
(as  defined  in  subparagraph  (B)),  or  an  immediate  family 
member  of  the  physician — 

'W  has  an  ownership  interest  in  the  provider,  or 
"(ii)  receives  compensation  from  the  provider. 
'W)  Exceptions.— 

*W  Subparagraph  (AXi)  shall  not  apply — 

'W  if  the  ownership  interest  is  the  ownership  of 
stock  which  is  traded  over  a  publicly-regulated  ex- 
change and  was  purchased  on  terms  generally 
available  to  the  public,  or 

''(II)  if  the  provider  is  a  sole  home  intravenous 
drug  therapy  provider  (as  defined  by  the  Secretary) 
in  a  rural  area, 
"(ii)  Subparagraph  (AXii)  shall  not  apply  if  the  com- 
pensation is  reasonably  related  to  items  or  services  ac- 
tually provided  by  the  physician  and  does  not  vary  in 
proportion  to  the  number  of  referrals  made  by  the  refer- 
ring physician,  but  such  exception  shall  not  apply  to 
compensation  provided  for  direct  patient  care  services. 

''(Hi)  Subparagraph  (A)  shall  not  be  construed  to 
apply  to  a  referring  physician  whose  only  ownership  or 
financial  relationship  with  the  provider  is  as  an  un- 
compensated officer  or  director  of  the  provider. 

"(iv)  Subparagraph  (A)  also  shall  not  apply  in  such 
cases,  established  by  the  Secretary  in  regulations,  in 
which  the  nature  of  the  ownership  or  compensation 
does  not  pose  a  substantial  risk  of  program  abuse. 
"(C)  Sanctions.— 

"(i)  Denial  of  payment. — No  payment  may  be  made 
under  this  part  for  home  intravenous  drug  therapy 
services  which  are  provided  in  violation  of  subpara- 
graph (A). 

'  (ii)  Civil  money  penalty  for  improper  claims. — 
Any  person  (including  a  home  intravenous  drug  ther- 
apy provider  or  physician)  that  presents  or  causes  to  be 
presented  a  claim  for  an  item  or  service  that, such 
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person  knows  or  should  know  is  for  an  item  or  service 
for  which  payment  may  not  be  made  under  subpara- 
graph (A)  shall  be  subject  to  a  civil  money  penalty  of 
not  more  than  $15,000  for  each  such  item  or  service. 
The  provisions  of  section  1128A  (other  than  the  first 
sentence  of  subsection  (a)  and  other  than  subsection  (b)) 
shall  apply  to  a  civil  money  penalty  under  the  previous 
sentence  in  the  same  manner  as  such  provisions  apply 
to  a  penalty  or  proceeding  under  section  1128A(a). 
*'(D)  Referring  physician  defined.— In  this  paragraph, 
the  term  'referring  physician '  means,  with  respect  to  provid- 
ing home  intravenous  drug  therapy  services  to  an  individ- 
ual, a  physician  who — 

'YiJ  prescribed  the  covered  home  IV  drug  for  which 
the  services  are  to  be  provided,  or 

"(ii)  established  the  plan  of  care  for  such  services. ". 
(2)  Propac  study. — The  Prospective  Payment  Assessment 
Commission  shall  conduct  a  study,  and  make  recommendations 
to  Congress  and  the  Secretary  of  Health  and  Human  Services  by 
not  later  than  March  1,  1991,  concerning  appropriate  adjust- 
ment to  the  payment  amounts  provided  under  section  1886(d)  of 
the  Social  Security  Act  for  inpatient  hospital  services  to  account 
for  reduced  costs  to  hospitals  resulting  from  the  amendments 
made  by  this  section. 

(S)  Inspector  general  report  on  potentially  abusive 
OWNERSHIP  OR  COMPENSATION  ARRANGEMENTS.— -The  Inspector 
General  of  the  Department  of  Health  and  Human  Services  shall 
study  and  report  to  Congress,  by  not  later  than  May  1,  1989, 
concerning — 

(A)  physician  ownership  of  or  compensation  from,  an 
entity  providing  items  or  services  to  which  the  physician 
makes  referrals  and  for  which  payment  may  be  made  under 
the  medicare  program; 

(B)  the  range  of  such  arrangements  and  the  means  by 
which  they  are  marketed  to  physicians; 

(C)  the  potential  of  such  ownership  or  compensation  to  in- 
fluence the  decision  of  a  physician  regarding  referrals  and 
to  lead  to  inappropriate  utilization  of  such  items  and  serv- 
ices; and 

(D)  the  practical  difficulties  involved  in  enforcement  ac- 
tions against  such  ownership  and  compensation  arrange- 
ments that  violate  current  anti-kickback  provisions. 

Such  report  shall  include  such  recommendations  as  may  be  ap- 
propriate to  strengthen  current  law  provisions  to  prevent  pro- 
gram abuse, 
(d)  Certification. — 

(1)  In  general.— Section  1835(aX2)  (42  U.S.C.  1395n(aX2))  is 
amended — 

(A)  by  striking  ''and''  at  the  end  of  subparagraph  (E); 

(B)  by  striking  the  period  at  the  end  of  subparagraph  (F) 
and  inserting     and' ;  and 

(C)  by  inserting  after  subparagraph  (F)  the  following  new 
subparagraph: 
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*'(GJ  in  the  case  of  home  intravenous  drug  therapy  serv- 
ices, (i)  such  services  are  or  were  required  because  the  indi- 
vidual needed  such  services  for  the  administration  of  a  cov- 
ered home  IV  drug,  (ii)  a  plan  for  furnishing  such  services 
has  been  established  and  is  reviewed  periodically  by  a  phy- 
sician, (Hi)  such  services  are  or  were  furnished  while  the  in- 
dividual is  or  was  under  the  care  of  a  physician,  (iv)  such 
services  are  administered  in  a  place  of  residence  used  as 
such  individual's  home,  and  (v)  with  respect  to  such  serv- 
ices initiated  before  January  1,  1993,  such  services  have 
been  reviewed  and  approved  by  a  utilization  and  peer 
review  organization  under  section  115Ua)(16)  before  the 
date  such  services  were  initiated  (or,  in  the  case  of  services 
first  initiated  on  an  outpatient  basis,  within  1  working  day 
(except  in  exceptional  circumstances)  of  the  date  of  initi- 
ation of  the  services). 
(2)  Pro  prior  approval  required.-— Section  1154(a)  (42 
U.S.C.  1320c'S(a))  is  amended  by  adding  at  the  end  the  follow- 
ing new  paragraph: 

^XIS)  The  organization  shall  perform  the  review  described  in 
paragraph  (1)  with  respect  to  home  intravenous  drug  therapy 
services  (as  defined  in  section  1861(jjXl))  initiated  before  Janu- 
ary 1,  1993,  within  1  working  day  of  the  date  of  the  organiza- 
tion's receipt  of  a  request  for  such  review.  The  Secretary  shall 
establish  criteria  to  be  used  by  such  an  organization  in  conduct- 
ing reviews  with  respect  to  the  appropriateness  of  home  intrave- 
nous drug  therapy  services  under  this  paragraph. 
(e)  Certification  of  Home  Intravenous  Drug  Therapy  Pro- 
viders; Intermediate  Sanctions  for  Noncompliance.— 

(1)  Treatment  as  provider  of  services.— Section  1861(u) 
(42  U.S.C.  1395x(u))  is  amended  by  inserting  ^'home  intravenous 
drug  therapy  provider, "  after  ''hospice  program, 

(2)  Consultation  with  state  agencies  and  other  organi- 
zations.—Section  1863  (42  U.S.C.  1395z)  is  amended  by  striking 
"and  (ddX2)"and  inserting  ''(dd)(2),  and  (jjX3)'\ 

(3)  Use  of  state  agencies  in  determining  compliance. — 
Section  1864(a)  (42  U.S.C.  1395aa(a))  is  amended— 

(A)  in  the  first  sentence,  by  inserting  ''or  a  home  intrave- 
nous drug  therapy  provider, "  after  "hospice  program  and 

(B)  in  the  second  sentence,  by  striking  "or  hospice  pro- 
gram" and  inserting  "hospice  program,  or  home  intrave- 
nous drug  therapy  provider". 

(4)  Application  of  intermediate  sanctions. — Section  1846 
(42  use.  1395W-2)  is  amended— 

(A)  in  the  heading,  by  adding  "and, for  qualified  home 
INTRAVENOUS  DRUG  THERAPY  providers"  at  the  end; 

(B)  in  subsection  (a),  by  inserting  "or  that  a  qualified 
home  intravenous  drug  therapy  provider  that  is  certified 
for  participation  under  this  title  no  longer  substantially 
meets  the  requirements  of  section  li61(jjX3)"  after  "under 
this  part ";  and 

(C)  in  subsection  (b)(2XAXiv)  by  inserting  "or  home  intra- 
venous drug  therapy  services"  after  "clinical  diagnostic  lab- 
oratory tests". 
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(f)  Use  of  Regional  Intermediaries  in  Administration  of 
Benefit— Section  1816  (42  U.S.C.  1395h)  is  amended  by  adding  at 
the  end  thereof  the  following  new  subsection: 

"(k)  With  respect  to  carrying  out  functions  relating  to  payment  for 
home  intravenous  drug  therapy  services  and  covered  home  IV  drugs, 
the  Secretary  may  enter  into  contracts  with  agencies  or  organiza- 
tions under  this  section  to  perform  such  functions  on  a  regional 
basis.  '\ 

(g)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  items  and  services  furnished  on  or  after  January  1,  1990. 

SEC.  204.  COVERAGE  OF  SCREENING  MAMMOGRAPHY. 

(a)  In  General.— Section  1861  (i2  U.S.C.  1395x)  is  amended— 

(1)  in  subsection  (s) — 

(A)  by  redesignating  paragraphs  (13)  and  (W  as  para- 
graphs (14)  and  (15),  respectively, 

(B)  by  striking  "and"  at  the  end  of  paragraph  (11), 

(C)  by  striking  the  period  at  the  end  of  paragraph  (12) 
and  inserting    and'\  and 

(D)  by  inserting  after  paragraph  (12)  the  following  new 
paragraph: 

*X13)  screening  mammography  (as  defined  in  subsection 
(kk)). and 

(2)  by  adding  at  the  end  the  following  new  subsection: 

"Screening  Mammography 

"(kk)  The  term  ^screening  mammography'  means  a  radiologic  pro- 
cedure provided  to  a  woman  for  the  purpose  of  early  detection  of 
breast  cancer  and  includes  a  physician  s  interpretation  of  the  results 
of  the  procedure. 

(b)  Payment  and  Coverage.— Section  1834  (42  U.S.C.  1395m),  as 
amended  by  sections  202(bX3)  and  203(cXl)(F)  of  this  Act,  is  amend- 
ed— 

(1)  in  subsection  (bXl)(B),  by  inserting  "and  subject  to  subsec- 
tion (eXlXAy  after  "conversion  factors  ,  and 

(2)  by  adding  at  the  end  the  following  new  subsection: 

"(e)  Payments  and  Standards  for  Screening  Mammogra- 
phy.— 

"(1)  In  general. — Notwithstanding  any  other  provision  of 
this  part  (except  as  provided  in  section  1833(c)),  with  respect  to 
expenses  incurred  for  screening  mammography  (as  defined  in 
section  1861(kk))— 

"(A)  payment  may  be  made  only  for  screening  mammog- 
raphy conducted  consistent  with  the  frequency  permitted 
under  paragraph  (2); 

"(B)  payment  may  be  made  only  if  the  screening  mam- 
mography meets  the  quality  standards  established  under 
paragraph  (3);  and 

"(C)  the  amount  of  the  payment  under  this  part  shall, 
subject  to  the  deductible  established  under  section  1833(b), 
be  equal  to  80  percent  of  the  least  of— 

"(i)  the  actual  charge  for  the  screening, 
(ii)  the  fee  schedule  established  under  subsection  (b) 
with  respect  to  both  the  professional  and  technical 
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components  of  the  screening  mammography,  in  the  case 
of  screening  mammography  subject  to  such  schedule 
but  for  this  paragraph,  or 

''(Hi)  the  limit  established  under  paragraph  (4)  for 
the  screening  mammography. 
Frequency  covered,— 

''(A)  In  general. — Subject  to  revision  by  the  Secretary 
under  subparagraph  (B) — 

*W  No  payment  may  be  made  under  this  part  for 
screening  mammography  performed  on  a  woman  under 
35  years  of  age. 

"(ii)  Payment  may  be  made  under  this  part  for  only  1 
screening  mammography  performed  on  a  woman  over 
3Jf  years  of  age,  but  under  40  years  of  age. 

''(Hi)  In  the  case  of  a  woman  over  39  years  of  age,  but 
under  50  years  of  age,  who — 

"(I)  is  at  a  high  risk  of  developing  breast  cancer 
(as  determined  pursuant  to  factors  identified  by 
the  Secretary),  payment  may  not  be  made  under 
this  part  for  a  screening  mammography  performed 
within  the  11  months  of  a  previous  screening  mam- 
mography, or 

"(II)  is  not  at  a  high  risk  of  developing  breast 
cancer,  payment  may  not  be  made  under  this  part 
for  a  screening  mammography  performed  within 
the  23  months  after  a  previous  screening  mammog- 
raphy. 

"(iv)  In  the  case  of  a  woman  over  49  years  of  age,  but 
under  65  years  of  age,  payment  may  not  be  made  under 
this  part  for  screening  mammography  performed 
within  11  months  after  a  previous  screening  mammog- 
raphy, 

"(v)  In  the  case  of  a  woman  over  64  years  of  age,  pay- 
ment may  not  be  made  for  screening  mammography 
performed  within  23  months  after  a  previous  screening 
mammography. 
"(B)  Revision  of  frequency. — 

"(i)  Review. — The  Secretary,  in  consultation  with 
the  Director  of  the  National  Cancer  Institute,  shall 
review  periodically  the  appropriate  frequency  for  per- 
forming screening  mammography,  based  on  age  and 
such  other  factors  as  the  Secretary  believes  to  be  perti- 
nent. 

"(ii)  Revision  of  frequency. — The  Secretary,  taking 
into  consideration  the  review  made  under  clause  d), 
may  revise  from  time  to  time  the  frequency  with  which 
screening  mammography  may  be  paid  for  under  this 
subsection,  but  no  such  revision  shall  apply  iu  screen- 
ing mammography  performed  before  January  1,  1992. 
"(.V  Quality  standards. — The   Secretary  shall  establi^'h 
standards  to  assure  the  safety  and  accuracy  of  screening  mam- 
mography performed  under  this  part.  Such  standards  shall  in- 
clude the  requirements  that — 
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''(A)  the  equipment  used  to  perform  the  mammography 
must  be  specifically  designed  for  mammography  and  must 
meet  radiologic  standards  established  by  the  Secretary  for 
mammography; 

"(B)  the  mammography  must  be  performed  by  an  individ- 
ual who — 

*W  is  licensed  by  a  State  to  perform  radiological  pro- 
cedures, or 

'Xii)  is  certified  as  qualified  to  perform  radiological 
procedures  by  such  an  appropriate  organization  as  the 
Secretary  specifies  in  regulations; 
"(CJ  the  results  of  the  mammography  must  be  interpreted 
by  a  physician — 

'W  who  is  certified  as  qualified  to  interpret  radiolog- 
ical procedures  by  such  an  appropriate  board  as  the 
Secretary  specifies  in  regulations,  or 

"(ii)  who  is  certified  as  qualified  to  interpret  screen- 
ing mammography  procedures  by  such  a  program  as 
the  Secretary  recognizes  in  regulation  as  assuring  the 
qualifications  of  the  individual  with  respect  to  such  in- 
terpretation; and 
"(DJ  with  respect  to  the  first  screening  mammography 
performed  on  a  woman  for  which  payment  is  made  under 
this  part,  there  are  satisfactory  assurances  that  the  results 
of  the  mammography  will  be  placed  in  permanent  medical 
records  maintained  with  respect  to  the  woman. 
'W  Limit.— 

''(A)  $50,  INDEXED. — Except  as  provided  by  the  Secretary 
under  subparagraph  (B),  the  limit  established  under  this 
paragraph — 

'  (i)  for  screening  mammography  performed  in  1990, 
is  $50,  and 

'YiiJ  for  screening  mammography  performed  in  a  sub- 
sequent year  is  the  limit  established  under  this  para- 
graph for  the  preceding  year  increased  by  the  percent- 
age increase  in  the  MEI  for  that  subsequent  year. 
'WJ  Reduction  of  limit. — The  Secretary  shall  review 
from  time  to  time  the  appropriateness  of  the  amount  of  the 
limit  established  under  this  paragraph.  The  Secretary  may. 
with  respect  to  screening  mammography  performed  in  a 
year  after  1991,  reduce  the  amount  of  such  limit  as  it  ap- 
plies nationally  or  in  any  area  to  the  amount  that  the  Sec- 
retary estimates  is  required  to  assure  that  screening  mam- 
mography of  an  appropriate  quality  is  readily  and  conven- 
iently available  during  the  year. 

''(C)  Application  of  limit  in  hospital  outpatient  set- 
ting.— The  Secretary  shall  provide  for  an  appropriate  allo- 
cation of  the  limit  established  under  this  paragraph  be- 
tween professional  and  technical  components  in  the  case  of 
hospital  outpatient  screening  mammography  (and  compara- 
ble situations)  where  there  is  a  claim  for  professional  serv- 
ices separate  from  the  claim  for  the  radiologic  procedure. 
*Y5)  Limiting  charges  of  nonparticipating  physicians. — 
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**(A)  In  general. — In  the  case  of  mammography  screen- 
ing performed  on  or  after  January  1,  1990,  for  which  pay- 
ment is  made  under  this  subsection,  if  a  nonparticipating 
physician  or  supplier  provides  the  screening  to  an  individ- 
ual entitled  to  benefits  under  this  part,  the  physician  or 
supplier  may  not  charge  the  individual  more  than  the  lim- 
iting charge  (as  defined  in  subparagraph  (B),  or,  if  applica- 
ble and  if  less,  as  defined  in  subsection  (bXBXB)). 

*W)  Limiting  charge  defined.— In  subparagraph  (A), 
the  term  ^limiting  charge*  means,  with  respect  to  screening 
mammography  performed — 

*W  in  1990,  125  percent  of  the  limit  established 
under  paragraph  H), 

*Xii)  in  1991,  120  percent  of  the  limit  established 
under  paragraph  (4),  and 

*Yiii)  after  1991,  115  percent  of  the  limit  established 
under  paragraph  (4). 
**(C)  Enforcement. — If  a  physician  or  supplier  knowing 
and  willfully  imposes  a  charge  in  violation  of  subpara- 
graph (A),  the  Secretary  may  apply  sanctions  against  such 
physician  or  supplier  in  accordance  with  section  1842(jX2). 

(c)  Certification  of  Screening  Mammography  Quality  Stand- 
ards,— 

(1)  Section  1863  (42  U.SC.  1395z)  is  amended  by  inserting  ''or 
whether  screening  mammography  meets  the  standards  estab- 
lished under  section  1834(eX3),   after  *'1832(aX2XFXi). 

(2)  The  first  sentence  of  section  1864(a)  (42  U.SC  1395aa(a))  is 
amended  by  inserting  lye  fore  the  period  the  following:  '\  or 
whether  screening  mammography  meets  the  standards  estab- 
lished under  section  1834(eX3)  . 

(3)  Section  1865(a)  (42  U.SC  1395bb(a))  is  amended  by  insert- 
ing ''1834(eX3),'' after  ''1832(aX2XFXi),'\ 

(d)  Conforming  Amendments.— 

(1)  Section  1833(aX2XE)  (42  U.SC  1395l(aX2XE))  is  amended 
by  inserting  but  excluding  screening  mammography"  after 
"imaging  services 

(2)  Section  1862(a)  (42  U.SC  1395y(a))  is  amended— 

(A)  in  paragraph  (1)— 

(i)  in  subparagraph  (A),  by  striking  ''subparagraph 
(B),  (C),  (D),  or  (E)  and  inserting  "a  succeeding  sub- 
paragraph 

(ii)  in  subparagraph  (D),  by  striking  "and*'  at  the 
end, 

(Hi)  in  subparagraph  (E),  by  striking  the  semicolon  at 
the  end  and  inserting     and*',  and 

(iv)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(F)  in  the  case  of  screening  mammography,  which  is  per- 
formed more  frequently  than  is  covered  under  section  1834(eX2) 
or  which  does  not  meet  the  standards  established  under  section 
1834(eX3);'\' and 

(B)  in  paragraph  (7),  by  inserting  "or  under  paragraph 
(IXFr  after  "(1XB)'\ 
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(3)      Sections      1864(a),      1865(a),      1902(aX9XC),  and 
1915(aXl)(BXiiXI)  (42  U.S.C.  1395aa(a),  1395hb(a),  1396a(aX9XC), 
1396n(aXl)(BXii)G))  are  each  amended  by  striking  "paragraphs 
(13)  and  (W"  and  inserting  ''paragraphs  (W  and  (15)". 
(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  screening  mammography  performed  on  or  after  January  1, 
1990.  Paragraph  (5)  of  section  1834(e)  of  the  Social  Secunty  Act 
shall  only  apply  until  such  time  as  the  Secretary  of  Health  and 
Human  Services  implements  the  physician  fee  schedules  based  on 
relative  value  scale  developed  under  section  1845(e)  of  such  Act. 
(P  Reports.— 

(1)  The  Physician  Payment  Review  Commission  shall  study 
and  report,  by  July  1,  1989,  to  the  Committees  on  Ways  and 
Means  and  Energy  and  Commerce  of  the  House  of  Representa- 
tives and  the  Committee  on  Finance  of  the  Senate  concerning 
the  cost  of  providing  screening  mammography  in  a  variety  of 
settings  ana  at  different  volume  levels. 

(2)  The  (Comptroller  General  shall  study  and  report,  by  July  1, 
1989,  to  the  Committees  specified  in  paragraph  (1)  concerning 
the  quality  of  care  of  screening  mammography  in  a  variety  of 
settings. 

SEC.  205.  IN-HOME  CARE  FOR  CERTAIN  CHRONICALLY  DEPENDENT  INDI- 
VIDUALS. 

(a)  In  General.— Section  1832(a)  (42  U.S.C.  1395k(a))  is  amend- 
ed- 

(1)  in  paragraph  (2XA)— 

(A)  by  inserting  W  after  "(A)'\  and 

(B)  by  inserting  before  the  semicolon  at  the  end  the  fol- 
lowing: and  (ii)  in-home  care  for  a  chronically  dependent 
individual  for  up  to  80  hours  in  any  12-month  period  de- 
scribed in  section  1861(llX4)>  but  not  to  exceed  80  hours  in 
any  calendar  year;  *)  and 

(2)  by  adding  at  the  end  the  following  new  sentence: 

"In  the  case  of  in-horne  care  (described  in  paragraph  (2XAXii))  pro- 
vided to  a  chronically  dependent  individual  on  any  day,  such  care 
provided  for  3  hours  or  less  on  the  day  shall  be  counted  (for  pur- 
poses of  the  limitation  in  such  paragraph)  as  3  hours  of  such  care. 

(b)  In-Home  Care  for  Chronically  Dependent  Individual  De- 
fined.—Section  1861  (42  U.S.C.  1395x),  as  amended  by  section 
204(aX2),  is  amended  by  adding  at  the  end  the  following  new  subsec- 
tion: 

'In-Home  Care;  Chronically  Dependent  Individual 

'WXD  The  term  'in-home  care'  means  the  following  items  and 
services  furnished,  under  the  supervision  of  a  registered  professional 
nurse,  to  a  chronically  dependent  individual  (as  defined  in  para- 
graph (2))  during  the  period  described  in  paragraph  (4)  by  a  home 
health,  agency  or  by  others  under  arrangements  with  them  made  by 
such  agency  in  a  place  of  residence  used  as  such  individual's  home: 
(A)  Services  of  a  homemaker/home  health  aide  (who  has 
successfully  completed  a  training  program  approved  by  the  Sec- 
retary). 

"(B)  Personal  care  services. 


51 

"(C)  Nursing  care  provided  by  a  licensed  professional  nurse, 
"(2)  The  term  ^chronically  dependent  individual*  means  an  indi- 
vidual who — 

**(A)  is  dependent  on  a  daily  basis  on  a  primary  caregiver  who 
is  living  with  the  individual  and  is  assisting  the  individual 
without  monetary  compensation  in  the  performance  of  at  least  2 
of  the  activities  of  daily  living  (described  in  paragraph  (3)X  and 

"(B)  without  such  assistance  could  not  perform  such  activities 
of  daily  living. 

"(3)  The  'activities  of  daily  living*,  referred  to  in  paragraph  (2), 
are  as  follows: 

"(i)  Eating, 
"(ii)  Bathing. 
(Hi)  Dressing, 
"(iv)  Toileting.  . 

(v)  Transferring  in  and  out  of  a  bed  or  in  and  out  of  a 
chair. 

"(4)  The  12-month  period  described  in  this  paragraph  is  the  1-year 
period  beginning  on  the  date  that  the  Secretary  determines  that  a 
chronically  dependent  individual  either — 

"(A)  has  become  entitled  to  benefits  under  section  1833(c)  (re- 
lating to  having  incurred  out-of-pocket  part  B  cost  sharing 
equal  to  the  part  B  catastrophic  limit),  or 

"(B)  has  become  entitled  to  have  payments  made  for  covered 
outpatient  drugs  under  section  1834(c) 
In  the  case  of  an  individual  who  qualifies  under  subparagraph  (A) 
or  (B)  within  12  months  after  previously  qualifying,  the  subsequent 
qualification  shall  begin  a  new  12-month  period  under  this  para- 
graph. In  the  case  of  an  individual  enrolled  in  a  buy-out  plan  (as 
defined  in  section  1833(cX5)(D))  or  a  drug  buy-out  plan  (as  defined 
in  section  1834(cX6)(D)),  the  Secretary  shall  establish  such  proce- 
dures as  may  be  appropriate  to  identify  individuals  who  are  deemed 
to  be  described  in  subparagraph  (A)  or  (B),  respectively,  for  purposes 
of  the  provision  of  in-home  care  under  the  plan. 

(c)  Payment.— Section  1833(a)  (42  U.S.C.  13951(a))  is  amended— 

(1)  in  paragraph  (2),  by  inserting  "(AXH)/*  after  "subpara- 
graphs "  the  first  place  it  appears, 

(2)  in  paragraph  (3),  by  striking  "(D)**  and  inserting  "(AXH), 
(D),**,  and 

(3)  by  adding  at  the  end  the  following: 

"Payment  for  in-home  care  for  chronically  dependent  individuals 
shall  be  paid  on  the  basis  of  an  hour  of  such  care  provided.  In  ap- 
plying paragraph  (2)  in  the  case  of  an  organization  receiving  pay- 
ment under  clause  (A)  of  paragraph  (1)  or  under  a  reasonable  cost 
reimbursement  contract  under  section  1876  and  providing  coverage 
of  in-home  care,  the  Secretary  shall  provide  for  an  appropriate  ad- 
justment in  the  payment  amounts  otherwise  made  to  reflect  the  ag- 
gregate increase  in  payments  that  would  otherwise  be  rnade  with  re- 
spect to  enrollees  in  the  organization  if  payments  were  made  other 
than  under  such  clause  or  such  a  contract  if  payments  were  to  be 
made  on  an  individual-by-individual  basis.  **. 

(d)  Certification.— Section  1835(aX2)  (42  U.S.C.  1395n(aX2)),  as 
amended  by  section  203(d),  is  amended — 

(1)  by  striking  "and**  at  the  end  of  subparagraph  (F); 
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(2)  by  striking  the  period  at  the  end  of  subparagraph  (G)  and 
inserting  in  lieu  thereof    and*)  and 

(3)  by  inserting  after  subparagraph  (G)  the  following  new  sub- 
paragraph: 

**(H)  in  the  case  of  in-home  care  provided  to  a  chronically 
dependent  individual  during  a  12-month  period,  the  indi- 
vidual was  a  chronically  dependent  individual  during  the 
3-month  period  immediately  preceding  the  beginning  of  the 
12-month  period. ". 
(e)  Standards  for  Utilization. — 

(1)  Section  1862(a)  (42  U.S.C.  1395y(a)),  as  amended  by  section 
204(dX2X  is  amended— 

(A)  in  paragraph  (1)— 

(i)  by  striking  '*and'*  at  the  end  of  subparagraph  (E), 

(ii)  by  adding  **arui"  at  the  end  of  subparagraph  (F)y 
and 

(iv)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(G)  in  the  case  of  in-home  care  for  chronically  dependent  in- 
dividuals, which  is  not  reasonable  and  necessary  to  assure  the 
health  and  condition  of  the  individual  is  maintained  in  the  in- 
dividual's noninstitutional  residence;*)  and 

(B)  in  paragraph  (6),  by  inserting  ''and  except,  in  the  case 
of  in-home  care,  as  is  otherwise  permitted  under  paragraph 
(1)(F)"  after  ''paragraph  (1XC)*\ 

(2)  The  Secretary  of  Health  and  Human  Services  shall  take 
appropriate  efforts  to  assure  the  quality,  and  provide  for  appro- 
priate utilization  of,  in-home  care  for  chronically  dependent  in- 
dividuals under  the  amendments  mctde  by  this  section. 

(p  Effective  Date. — The  amendments  mxide  by  this  section  shall 
apply  to  items  and  services  furnished  on  or  after  January  1,  1990. 

(g)  Study  of  Alternative  Out-of-Home  Services.— The  Secre- 
tary of  Health  and  Human  Services  shall  study,  and  report  to  Con- 
gress, not  later  than  18  months  after  the  date  of  the  enactment  of 
this  Act,  on  the  advisability  of  providing,  to  chronically  dependent 
individuals  eligible  for  in-home  care  under  the  amendments  made 
by  this  section,  out-ofhome  services  (such  as  adult  day  care  services 
or  nursing  facility  services)  as  alternative  services  to  in-home  care. 

SEC.  206.  EXTENDING  HOME  HEALTH  SERVICES, 

(a)  In  General.— Section  1861(m)  (42  U.S.C.  1395x(m))  is  amended 
by  adding  at  the  end  the  following  new  sentence:  "For  purposes  of 
paragraphs  (1)  and  (4)  and  sections  18U(aX2XC)  and  1835(aX2XA), 
nursing  care  and  home  health  aide  services  shall  be  considered  to  be 
provided  or  needed  on  an  'intermittent'  basis  if  they  are  provided  or 
needed  less  than  7  days  each  week  and,  in  the  case  they  are  provid- 
ed or  needed  for  7  days  each  week,  if  they  are  provided  or  needed  for 
a  period  of  up  to  38  consecutive  days. 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  services  furnished  in  cases  of  initial  periods  of  home 
health  services  beginning  on  or  after  January  1,  1990. 
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SEC.  207.  RESEARCH  ON  LONG-TERM  CARE  SERVICES  FOR  MEDICARE 
BENEFICIARIES 

(a)  In  General. — T?ie  Secretary  of  Health  and  Human  Services, 
from  the  funds  appropriated  under  subsection  (bj,  shall  provide  for 
research  on  issues  relating  to  the  delivery  and  financing  of  long- 
term  care  services  for  medicare  beneficiaries.  Such  research  shall  in- 
clude research  into  at  least  the  following  areas: 

(1)  The  financial  characteristics  of  medicare  beneficiaries 
who  receive  or  need  long-term  care  services,  including  whether 
such  beneficiaries  are  eligible  for  medicaid  benefits  for  such 
services. 

(2)  How  the  financial  and  other  characteristics  of  medicare 
beneficiaries  affect  their  utilization  of  institutional  and  nonin- 
stitutional  long-term  care  services. 

(3)  How  relatives  of  medicare  beneficiaries  are  affected  finan- 
cially and  in  other  ways  because  the  beneficiaries  require  or  re- 
ceive long-term  care  services. 

(4J  The  quality  of  long-term  care  services  (in  community-based 
and  custodial  settings)  and  how  the  provision  of  long-term  care 
services  may  reduce  expenditures  for  acute  health  care  services. 

(5)  The  effectiveness  of,  and  need  for.  State  and  Federal  con- 
sumer protections  which  assure  adequate  access  to  and  protect 
the  rights  of  medicare  beneficiaries  who  are  provided  long-term 
care  services  (other  than  in  a  nursing  facility). 

(b)  Authorization  of  Appropriations.— There  are  authorized  to 
be  appropriated,  in  equal  parts  from  the  Federal  Hospital  Insurance 
Trust  Fund  and  from  the  Federal  Supplementary  Medical  Insurance 
Trust  Fund,  $5,000,000  for  each  of  fiscal  years  1989,  1990,  1991, 
1992,  and  1992  to  carry  out  the  research  described  in  subsection  (a). 

(c)  Long-Term  Care  Services  Defined. — In  this  section,  the 
term  **long-term  care  services*'  includes  nursing  home  care,  home 
care,  community-based  services,  and  custodial  care. 

(d)  Reports.— The  Secretary  of  Health  and  Human  Seny^  ^es  shall 
submit  interim  reports  by  December  1,  1990,  and  by  December  1, 
1992,  and  a  final  report  by  June  1,  1994,  concerning  the  demonstra- 
tion projects  conducted  under  this  section. 

SEC.  208.  STUDY  OF  ADULT  DA  Y  CARE  SERVICES 

(a)  Survey  of  Current  Adult  Day  Care  Services.— The  ^  ne- 
tary  of  Health  and  Human  Services  shall  conduct  a  survey  r  ^ult 
day  care  services  in  the  United  States  to  collect  information  concern- 
ing— 

(1)  the  scope  of  such  services  and  the  extent  of  their  availabil- 
ity; 

(2)  the  characteristics  of  entities  providing  such  services; 

(3)  licensure,  certification,  and  other  quality  standards  that 
are  applied  to  those  providing  such  services; 

(i)  the  cost  and  financing  of  such  services;  and 

(5)  the  characteristics  of  the  people  who  use  such  services. 

(b)  Report.— The  Secretary  shall  report  to  Congress,  by  not  later 
than  1  year  after  the  date  of  the  enactment  of  this  Act,  on  the  infor- 
mation collected  in  the  survey.  Based  on  such  information,  the  Sec- 
retary shall  include  in  the  report  recommendations  concerning  ap-^ 
propriate  standards  for  coverage  of  adult  day  care  services  under 
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medicare,  including  defining  chronically  dependent  individuals,  de- 
fining services  included  in  adult  day  care  services,  establishing 
qualifications  of  providers  of  adult  day  care  services,  and  establish- 
ing a  reimbursement  mechanism. 

(c)  Adult  Day  Care  Services  Defined. — In  this  section,  the  term 
*'adult  day  care  services  "  means  medical  or  social  services  provided 
in  an  organized  nonresidential  setting  to  chronically  impaired  indi- 
viduals who  are  not  inpatients  in  a  medical  institution. 

Subtitle  B — Medicare  Part  B  Monthly  Premium 

Financing 


SEC,  211.  ADJUSTMENT  IN  MEDICARE  PART  B  PREMIUM. 

(a)  In  GENERAL.Section  1839  (42  U.S.C.  1395r)  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

**(gXlXA)  Except  as  provided  in  this  paragraph,  paragraphs  (k) 
and  (5),  and  subsections  (b)  and  (f),  the  monthly  premium  for  each 
individual  enrolled  under  this  part  otherwise  determined,  without 
regard  to  this  subsection,  shall  be  increased  by  the  sum  of  the  cata- 
strophic coverage  monthly  premium  and  the  prescription  drug 
monthly  premium  for  months  in  the  year  determined  under  the  fol- 
lowing table  (for  months  occurring  in  1989  through  1993)  or  deter- 
mined in  accordance  with  paragraphs  (2)  and  (3)  (for  months  after 
December  1993): 


The 

prescription 

'In  the  case  of:  The  catastrophic  coverage  month-  drug  monthly 

ly  premium  is:  premium  is: 

1989   $4.00   0 

1990.   $4.90   0 

1991   $5.46   $1.94 

1992   $6.75   $245 

1993   $7.18   $3.0i 


'WXi)  Except  as  provided  in  subparajgraph  (C),  if  the  amount  of 
the  fiupplemental  premium  rate  otherwise  determined  under  section 
59B  of  the  Internal  Revenue  Code  of  1986  for  taxable  years  begin- 
ning in  a  calendar  year  is  increased  as  a  result  of  subsection 
(eX2XAXi)  of  such  section  or  is  reduced  as  a  result  of  subsection 
(eX2XAXii)  of  such  section,  the  monthly  premium  increase  otherwise 
determined  under  this  paragraph  shall  be  reduced  or  increased,  re- 
spectively, by  an  amount  equal  to — 

'W  Vi2th  of  the  excess  or  shortfall,  respectively,  determined 
under  clause  (ii)  for  the  year,  as  adjusted  under  clause  (iv),  di- 
vided by 

''(II)  the  average  number  of  individuals  covered  under  this 
part  during  the  preceding  year, 
"(ii)  The  excess  or  shortfall  determined  under  this  clause  for  a 
year  is  the  excess  or  shortfall,  determined  by  the  Secretary  of  the 
Treasury,  of— 
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*W  the  total  amount  of  the  supplemental  premiums  imposed 
under  section  59B  of  the  Internal  Revenue  Code  of  1986  in  the 
2nd  preceding  year,  over 

"(II)  the  total  amount  of  such  premiums  which  would  have 
been  imposed  in  such  year  if  the  supplemental  premium  rate 
under  such  section  had  been  increased  by  the  shortfall  rate,  or 
decreased  by  the  excess  rate,  described  in  clause  (Hi). 
**(iii)  The  excess  rate  or  shortfall  rate  under  this  clause  for  a  year 
is  the  excess  or  shortfall  of— 

'W  the  supplemental  premium  rate  established  under  section 
59B  of  the  internal  Revenue  Code  of  1986  for  taxable  years  be- 
ginning in  the  year,  and 

"(II)  the  amount  of  such  supplemental  rate  if  determined 
without  regard  to  subsection  (eX^XA)  of  such  section, 
"(iv)  The  amount  determined  under  clause  (iXD  for  a  year  shall  be 
increased  by  the  percentage  by  which  the  per  capita  catastrophic 
coverage  premium  liability  (as  determined  in  section  59B(eXS)(DXii) 
of  the  Internal  Revenue  (2ode  of  1986)  for  the  second  preceding  year 
exceeds  such  liability  for  the  fourth  preceding  year  (determined  as  if 
the  catastrophic  coverage  premium  rate  for  the  second  preceding  cal- 
endar year  were  the  same  as  the  rate  in  effect  for  the  fourth  preced- 
ing calendar  year). 

"(C)  In  no  event  shall  the  monthly  premium  increase  in  effect 
under  this  paragraph  for  months  in  a  year  after  1993  be  less  than 
the  monthly  premium  increase  in  effect  under  this  paragraph  for 
months  in  the  preceding  year. 

"(D)  If  subparagraph  (B)  or  subparagraph  (C),  or  both,  affects  the 
increase  in  the  monthly  premium  determined  under  this  paragraph 
for  a  year,  the  increase  in  the  monthly  premium  determined  after 
the  application  of  such  subparagraph  or  subparagraphs  shall  be  al- 
located between  the  catastrophic  coverage  monthly  premium  and  the 
prescription  drug  monthly  premium  on  the  basis  of  the  respective 
amounts  of  such  premiums  without  regard  to  the  application  of 
either  such  subparagraph. 

"(2XA)  In  the  case  of  months  in  a  year  after  1993,  the  catastrophic 
coverage  monthly  premium  is  the  catastrophic  coverage  monthly  pre- 
mium (in  effect  under  paragraph  (1)  or  this  paragraph  for  months 
in  the  preceding  year,  determined  without  regard  to  paragraph 
(1)(B)  or  (IXC))  adjusted  by  the  percentage  determined  under  sub- 
paragraph (B)  for  the  year. 

"(B)  The  percentage  determined  under  this  subparagraph  for  a 
year  shall  be  the  sum  of— 

"(i)  the  outlay-premium  percentage,  and 
"(ii)  the  reserve  account  percentage. 
For  purposes  of  the  preceding  sentence,  negative  percentages  shall  be 
taken  into  account  as  negatives. 

"(CXi)  Except  as  provided  in  clause  (ii),  the  outlay-premium  per- 
centage for  any  year  is  the  percentage  by  which — 

"(I)  the  per  capita  catastrophic  outlays  in  the  2nd  preceding 
year  exceeds 

"(II)  such  outlays  in  the  3rd  preceding  calendar  year. 
If  there  is  no  excess,  this  clause  shall  be  applied  by  substituting  *is 
less  than'  for  'exceeds'  and  the  percentage  determined  with  such 
substitution  shall  be  taken  into  account  as  a  negative  percentage. 
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*W  the  percentage  increase  in  the  CPI  for  the  12-month 
period  ending  with  May  of  the  preceding  calendar  year,  exceeds 
(or  is  less  than) 

'YW  such  increase  for  the  12-month  period  ending  with  May 
of  the  2nd  preceding  calendar  year, 
by  at  least  1  percentage  point,  the  percentage  determined  under 
clause  (i)  for  any  year  shall  he  adjusted  up  (or  down,  respectively)  by 
V2  of  the  amount  by  which  such  excess  (or  shortage,  respectively)  ex- 
ceeds 1  percent. 

''(DXi)  The  reserve  account  percentage  for  any  calendar  year  is  the 
percentage  which  the  premium  change  determined  under  clause  (ii) 
is  of  the  catastrophic  coverage  monthly  premium  in  effect  under 
paragraph  (1)  or  this  paragraph  for  the  preceding  year  (determined 
without  regard  to  paragraph  (1)(B)  or  (IXC)).  If  there  is  an  excess  de- 
termined under  clause  (Hi),  the  percentage  determined  under  the 
preceding  sentence  shall  be  taken  into  account  as  a  negative  percent- 
age. 

^Yii)  The  premium  change  determined  under  this  clause  for  any 
year  is  the  adjustment  in  the  catastrophic  coverage  monthly  premi- 
um (otherwise  in  effect  for  the  2nd  preceding  year)  which  the  Secre- 
tary determines  would  have  resulted  in  an  aggregate  increase  (or  de- 
crease) in  the  premiums  imposed  by  this  subsection  for  such  year 
equal  to  37  percent  of  the  shortfall  or  excess  determined  under 
clause  (Hi)  for  the  calendar  year. 

''(Hi)  The  shortfall  (or  excess)  determined  under  this  clause  for 
any  year  is  the  amount  by  which — 

'W  20  percent  of  the  outlays  during  the  2nd  preceding  calen- 
dar year  from  the  Medicare  Catastrophic  Coverage  Account  cre- 
ated under  section  I84IB,  exceeds  (or  is  less  than) 

''(II)  the  balance  in  such  Account  as  of  the  close  of  such  2nd 
preceding  calendar  year  (determined  by  taking  into  account  pre- 
vious premium  increases  by  reason  of  the  reserve  account  per- 
centage under  this  paragraph  or  section  59B(e)  of  the  Internal 
Revenue  Code  of  1986  which  have  not  been  credited  into  such 
Account). 

"(8)  In  the  case  of  months  in  a  year  after  1993,  the  prescription 
drug  monthly  premium  shall  be  determined  under  rules  similar  to 
the  rules  of  paragraph  (2);  except  that — 

"(A)  in  determining  the  prescription  drug  monthly  premium 
for  any  month  in  a  year  before  1998,  the  following  percentages 
shall  be  substituted  for  20  percent  in  paragraph  (2)(DXiii)(I): 

"In  the  case  of  The  percentage 

year:  is: 


"(B)  no  adjustment  by  reason  of  the  outlay-premium  percent- 
age shall  be  made  for  any  calendar  year  before  1998; 

"(C)  any  reference  to  the  Medicare  Catastrophic  Coverage  Ac- 
count shall  be  treated  as  a  reference  to  the  Federal  Catastrophic 
Drug  Insurance  Trust  Fund,  and 


1991 
1995. 
1996. 
1997. 


75 
50 
25 
25; 
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"(D)  any  reference  to  the  catastrophic  coverage  monthly  pre- 
mium shall  be  treated  as  a  reference  to  the  prescription  drug 
monthly  premium. 
''(iXA)  In  the  case  of  an  individual  who  is  a  resident  of  Puerto 
Rico  or  who  is  a  resident  of  another  U.S.  commonwealth  or  territory 
during  a  month,  instead  of  the  premium  increase  provided  under 
paragraph  (IX  subject  to  subsection  (b),  the  monthly  premium  for 
each  individual  enrolled  under  this  part  otherwise  determined, 
without  regard  to  this  subsection,  shall  be  increased  by  the  sum  of— 
*W  the  catastrophic  coverage  monthly  premium  determined 
under  subparagraph  (B)  for  such  resident  for  the  year,  and — 

'Xii)  the  prescription  drug  monthly  premium  determined 
under  subparagraph  (C)  for  the  resident  for  the  year. 
*W)  The  catastrophic  coverage  monthly  premium  for  months — 
*W  in  1989  is  $1.30  for  a  resident  of  Puerto  Rico  and  $2.10 
for  a  resident  of  another  U.S.  commonwealth  or  territory; 

"(ii)  in  1990  is  $3.56  for  a  resident  of  Puerto  Rico  and  $5.78 
for  a  resident  of  another  U.S.  commonwealth  or  territory;  and 
'Xiii)  in  a  subsequent  year,  with  respect  to  a  resident  of  Puerto 
Rico  or  a  resident  of  another  U.S.  commonwealth  or  territory,  is 
the  catastrophic  coverage  monthly  premium  established  under 
this  subparagraph  for  the  preceding  year  with  respect  to  such  a 
resident  increased  by  the  same  percentage  (estimated  by  the  Sec- 
retary in  September  of  that  preceding  year)  by  which — 

*W  the  per  capita  catastrophic  outlays  for  the  year,  will 
exceed 

*'([I)  the  per  capita  catastrophic  outlays  for  that  preced- 
ing year. 

"(C)  The  prescription  drug  monthly  premium  for  months — 

"(i)  in  1990  is  $014  for  a  resident  of  Puerto  Rico  and  $0.22 
for  a  resident  of  another  U.S.  commonwealth  or  territory; 

"(ii)  in  1991  is  $1.21  for  a  resident  of  Puerto  Rico  and  $1.93 
for  a  resident  of  another  U.S.  commonwealth  or  territory;  and 
"(Hi)  in  a  subsequent  year,  with  respect  to  a  resident  of  Puerto 
Rico  or  a  resident  of  another  U.S.  commonwealth  or  territory,  is 
the  prescription  drug  monthly  premium  established  under  this 
subparagraph  for  the  preceding  year  with  respect  to  such  a  resi- 
dent increased  by  the  same  percentage  (estimated  by  the  Secre- 
tary in  September  of  that  preceding  year)  by  which — 

"(I)  the  per  capita  prescription  drug  outlays  for  the  year, 
will  exceed 

"(II)  the  per  capita  prescription  drug  outlays  for  that  pre- 
ceding year. 

"(5XA)  In  the  case  of  a  part  B  only  individual  (as  defined  in  para- 
graph (8XF))  during  a  month,  instead  of  the  premium  increase  pro- 
vided under  paragraph  (1),  subject  to  subsection  (b),  the  monthly 
premium  otherwise  determined,  without  regard  to  this  subsection, 
shall  be  increased  by  the  sum  of— 

"(i)  the  catastrophic  coverage  monthly  premium  determined 
under  subparagraph  (B)  for  the  year,  and — 

"(ii)  the  prescription  drug  monthly  premium  determined 
under  subparagraph  (C)  for  the  year. 
"(B)  The  catastrophic  coverage  monthly  premium  for  months — 
"(i)  in  1990  is  $8.57,  and 
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*YW  in  a  subsequent  year  is  Visth  of  the  average  actuarial  ex- 
penses that  the  Secretary  estimates  (during  September  before  the 
year)  will  be  incurred  during  the  year  for  benefits  and  adminis- 
tration costs  (other  than  benefits  and  costs  attributable  to  part 
A)  for  which  outlays  may  be  made  from  the  Medicare  Cata- 
strophic (Joverage  Account 
"(C)  The  prescription  drug  monthly  premium  for  months — 

*ri)  in  1990  is  $0.53, 

'W  in  1991  is  $161  and 

(Hi)  a  subsequent  year  is  Vi2th  of  the  average  actuarial  ex- 
penses that  the  Secretary  estimates  (during  September  before  the 
year)  will  be  incurred  during  the  year  for  benefits  and  adminis- 
tration costs  for  which  outlays  may  be  made  from  the  Federal 
Catastrophic  Drug  Insurance  Trust  Fund. 
**(6XA)  If  any  premium  increase  for  a  month  under  this  subsection 
is  not  a  multiple  of  10  cents,  the  Secretary  shall  round  the  increase 
to  the  nearest  multiple  of  10  cents. 

'*(B)  If  the  Secretary  so  rounds  the  premium  increase,  the  amount 
of  such  increase  shall  be  allocated  between  the  catastrophic  coverage 
monthly  premium  and  the  prescription  drug  monthly  premium  on 
the  basis  of  the  respective  amounts  of  such  premiums  without 
regard  to  the  application  of  subparagraph  (A). 

(7XA)  The  Secretary  and  the  Secretary  of  the  Treasury  shall 
jointly— 

*W  publish  in  the  Federal  Register  by  not  later  than  July  1 
of  each  year  (beginning  with  1993)  a  proposed  regulation  to  es- 
tablish premium  increases  under  this  subsection  for  months  in 
the  following  year, 

*Xii)  report  to  Congress,  by  not  later  than  September  1  of  such 
year,  on  the  final  premiums  to  be  published  under  clause  (Hi), 
and 

"(Hi)  publish  in  the  Federal  Register,  during  the  last  3  days 
of  September  of  each  such  year,  a  final  regulation  establishing 
monthly  premiums  under  this  subsection  for  months  in  the  fol- 
lowing year. 

"(B)  The  Secretary  shall  report  to  Congress,  in  1993,  respecting  the 
appropriateness  of  the  level  of  premium  increases  established  under 
paragraph  (4)  for  residents  of  Puerto  Rico  and  of  other  U.S.  com- 
monwealths and  territories. 

"(8)  For  purposes  of  this  subsection: 

"(A)  The  term  'per  capita  catastrophic  outlays*  means,  with 
respect  to  any  year,  the  amount  (as  determined  by  the  Secretary) 
equal  to — 

"(i)  the  outlays  during  such  year  from  the  Medicare  (Cata- 
strophic Coverage  Account,  divided  by 

"(ii)  the  average  number  of  individuals  entitled  to  receive 
benefits  under  part  A  during  such  year. 
"(B)  The  term  'per  capita  prescription  drug  outlays'  means, 
with  respect  to  any  year,  the  amount  (as  determined  by  the  Sec- 
retary) equal  to — 

"(i)  the  outlays  during  such  year  from  the  Federal  Cata- 
strophic Drug  Insurance  Trust  Fund,  divided  by 

"(it)  the  average  number  of  individuals  entitled  to  receive 
benefits  under  part  A  during  such  year. 
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"(C)  The  percentage  increase  in  the  CPI  for  any  12-month 
period  shall  be  the  percentage  by  which  the  Consumer  Price 
Index  (as  defined  in  section  UfXS)  of  the  Internal  Revenue  Ckxie 
of  1986)  for  the  last  month  of  such  period  exceeds  such  Index 
for  the  last  month  of  the  preceding  Iz-month  period. 

''(D)  The  term  Medicare  Catastrophic  Coverage  Account* 
refers  to  such  Account  as  created  under  section  1841B. 

"(E)  The  term  *U.S.  commonwealth  or  territory*  means  Puerto 
Rico,  the  United  States  Virgin  Islands,  Guam,  American 
Samoa,  or  the  Northern  Mariana  Islands. 

"(E)  The  term  'part  B  only  individual*  means,  with  respect  to 
a  month,  an  individual  who — 

"(i)  is  not  a  resident  of  a  U.S.  commonwealth  or  territory 
(as  defined  in  subparagraph  (D))  during  the  month, 
"(ii)  is  entitled  to  benefits  under  this  part,  and 
(Hi)  is  not  entitled  to  (or,  on  application  without  pay- 
ment of  an  additional  premium,  would  not  be  entitled  to) 
benefits  under  part  A  or  is  entitled  to  benefits  under  such 
part  only  because  of  payment  of  a  premium  under  section 
1818.**. 

(b)  Extension  of  Hold-Harmless  Provision.— Subsection  (f)  of 
section  1839  is  amended  to  read  as  follows: 

"(f)  For  any  calendar  year  after  1988,  if  an  individual  is  entitled 
to  monthly  benefits  under  section  202  or  223  or  to  a  monthly  annu- 
ity under  section  3(a),  i(a),  or  4(p  of  the  Railroad  Retirement  Act  of 
1974  for  November  and  December  of  the  preceding  year,  and  if  the 
monthly  premium  of  the  individual  under  this  section  for  December 
and  for  January  is  deducted  from  those  benefits  under  section 
1840(aXl)  or  section  1840(bXl),  the  monthly  premium  otherwise  de- 
termined under  this  section  for  an  individual  for  that  year  shall 
not  be  increased,  pursuant  to  this  subsection,  to  the  extent  that  such 
increase  would  reduce  the  amount  of  benefits  payable  to  that  indi- 
vidual for  that  January  below  the  amount  of  benefits  payable  to 
that  individual  for  that  December  (after  the  deduction  of  the  premi- 
um under  this  section).  For  purposes  of  this  subsection,  retroactive 
adjustments  or  payments  and  deductions  on  account  of  work  shall 
not  be  taken  into  account  in  determining  the  monthly  benefits  to 
which  an  individual  is  entitled  under  section  202  or  223  or  under 
the  Railroad  Retirement  Act  of  1974.  **. 

(c)  Conforming  Amendments. — 

(1)  Section  1839  (42  U.S.C.  1395r)  is  amended— 

(A)  in  the  second  sentence  of  subsections  (aXD  and  (aX4)> 
by  inserting  **(other  than  costs  relating  to  the  amendments 
made  by  the  Medicare  Catastrophic  Coverage  Act  of  1988)** 
before  the  period; 

(B)  by  inserting  before  the  period  at  the  end  of  the  last 
sentence  of  subsections  (aXD  and  (aX4)  the  following:  but 
shall  not  take  into  account  any  amounts  in  the  Trust  Fund 
that  may  be  attributable  to  receipts  or  outlays  relating  to 
the  Medicare  Catastrophic  (Average  Account**; 

(C)  in  subsections  (aX2),  by  striking  **and  (e)**  and  insert- 
ing '\  (e),  and  (g)**; 

(D)  in  subsection  (aX3),  by  striking  ^'subsection  (e)**  and 
inserting  '^subsections  (e)  and  (g)**; 
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(EJ  in  subsection  (hi  by  striking  '^determined  under  sub- 
section (a)  or  (e)"  and  inserting  "otherwise  determined 
under  this  section  (without  regard  to  subsections  (f)  and 
(gX6)r;  and 

(F)  in  subsection  (eXV,  by  inserting  "except  as  provided  in 
subsection  (g), "  after  "subsection  (a) 

(2)  Section  18U(a)  (42  U.S.C.  1395w(aXl))  is  amended  by 
adding  at  the  end  the  following: 

"In  computing  the  amount  of  aggregate  premiums  and  premiums 
per  enrollee  under  paragraph  (IX  there  shall  not  be  taken  into  ac- 
count premiums  attributable  to  section  1839(g)  or  section  59B  of  the 
Internal  Revenue  Code  of  1986. 

(3)  Section  1876(aX5)  (42  U.S.C.  1395ff(aX5))  is  amended— 

(A)  by  striking  "and  the  Federal  Supplementary  Medical 
Insurance  Trust  Fund*'  and  inserting  ,  the  Federal  Supple- 
mentary Medical  Insurance  Trust  Fund,  and  the  Federal 
Catastrophic  Drug  Insurance  Trust  Fund",  and 

(B)  by  amending  the  second  sentence  to  read  as  follows: 
"The  portion  of  that  payment  to  the  organization  for  a  month  to  be 
paid  by  each  trust  fund  shall  be  determined  as  follows: 

"(A)  In  regard  to  expenditures  by  eligible  organizations 
having  risk-sharing  contracts,  the  allocation  shall  be  deter- 
mined each  year  by  the  Secretary  based  on  the  relative  weight 
that  benefits  from  each  fund  contribute  to  the  adjusted  average 
per  capita  cost. 

"(B)  In  regard  to  expenditures  by  eligible  organizations  oper- 
ating under  a  reasonable  cost  reimbursement  contract,  the  ini- 
tial allocation  shall  be  based  on  the  plan's  most  recent  budget, 
such  allocation  to  be  adjusted,  as  needed,  after  cost  settlement 
to  reflect  the  distribution  of  actual  expenditures.  *\ 
(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  (except  as  otherwise  specified  in  such  amendments)  to 
monthly  premiums  for  months  beginning  with  January  1989. 

SEC.  212.  ESTABLISHMENT  OF  FEDERAL  CATASTROPHIC  DRUG  INSURANCE 
TRUST  FUND;  FUND  TRANSFERS. 

(a)  In  General.— Part  B  of  title  XVIII  is  amended  by  inserting 
after  section  1841  the  following  new  section: 

"federal  CATASTROPHIC  DRUG  INSURANCE  TRUST  FUND 

"Sec.  1841A.  (aXD  There  is  hereby  created  on  the  books  of  the 
Treasury  of  the  United  States  a  trust  fund  to  be  known  as  the  'Fed- 
eral (Catastrophic  Drug  Insurance  Trust  Fund'  (in  this  section  re- 
ferred to  as  the  'Trust  Fund).  The  Trust  Fund  shall  consist  of  such 
gifts  and  bequests  as  may  be  made  as  provided  in  section  201(iXl) 
and  amounts  transferred  to  it  in  accordance  with  section  18410)  or 
under  paragraph  (2). 

"(2)  There  are  hereby  appropriated  to  the  Trust  Fund  amounts 
equivalent  to  100  percent  of  the  supplemental  premiums  imposed  by 
section  59B  of  the  Internal  Revenue  Code  of  1986  which  are  attrib- 
utable to  the  prescription  drug  rate.  The  amounts  appropriated  by 
the  preceding  sentence  shall  be  transferred  from  time  to  time  (not 
less  frequency  than  monthly)  from  the  general  fund  in  the  Treasury 
to  the  Trust  Fund,  such  amounts  to  be  determined  on  the  basis  of 
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estimates  by  the  Secretary  of  the  Treasury  of  the  premiums,  specified 
in  the  preceding  sentence,  paid  to  or  deposited  into  the  Treasury; 
and  proper  adjustments  shall  be  made  in  amounts  subsequently 
transferred  to  the  extent  prior  estimates  were  in  excess  of  or  were 
less  than  the  premiums  specified  in  such  sentence.  At  the  close  of 
each  year,  the  transfers  under  this  subsection  shall  reflect  all  premi- 
ums paid  or  deposited  (as  specified  in  this  subsection)  into  the 
Treasury  in  the  year. 

*W  The  provisions  of  subsections  (b)  through  (i)  of  section  1841 
shall  apply  to  the  Trust  Fund  in  the  same  manner  as  they  apply  to 
the  Federal  Supplementary  Medical  Insurance  Trust  Fund. 

**(c)  Notwithstanding  any  other  provision  of  this  title,  all  pay- 
ments under  this  part  on  or  after  January  1,  1990,  for  benefits  and 
administrative  costs  relating  to  covered  outpatient  drugs  shall  be 
made  from  the  Trust  Fund. 

**(dXl)  The  Secretary  of  the  Treasury,  in  consultation  with  the 
Board  of  Trustees  of  the  Trust  Fund,  shall  publish  in  the  Federal 
Register — 

**(A)  not  later  than  July  1  of  each  year  (beginning  with  1992), 
information  on — 

**(i)  the  outlays  made  from  the  Trust  Fund  in  the  preced- 
ing year,  and 

"(ii)  the  balance  in  the  Trust  Fund  as  of  the  close  of  the 
preceding  year;  and 
**(n)  during  the  last  S  days  of  September  of  each  such  year, 
the  prescription  drug  monthly  premiums  to  be  established  under 
section  18S9(g)  for  months  in  the  succeeding  year. 
"(2)  The  Secretary  shall  report  to  (Congress,  not  later  than  July  1 
of  each  year  (beginning  with  1992),  respecting  the  distribution  of 
outlays  from  the  Trust  Fund  in  the  previous  year  among  major 
spending  categories.  The  (Comptroller  General  shall  report,  not  later 
than  September  1  of  each  year,  to  Congress  concerning  the  complete- 
ness and  accuracy  of  the  Secretary's  report  under  the  previous  sen- 
tence and  of  the  premiums  established  under  section  1839(g)  and 
under  section  59B  of  the  Internal  Revenue  Code  of  1986. 

**(e)  In  this  part,  with  respect  to  the  Trust  Fund  and  the  Medicare 
(Catastrophic  (Coverage  Account,  the  terms  'outlays*  and  'receipts* 
mean,  with  respect  to  a  quarter  or  other  period,  gross  outlays  and 
receipts,  as  such  terms  are  employed  in  the  'Monthly  Treasury  State- 
ment of  Receipts  and  Outlays  of  the  United  States  Government 
(MTS)\  as  published  by  the  Department  of  the  Treasury,  for  months 
in  such  quarter  or  other  period. 
(b)  Transfers  of  Certain  Premiums.— 

(1)  Transfer  of  flat  prescription  drug  premiums  to  fed- 
eral  CATASTROPHIC  DRUG   INSURANCE   TRUST  FUND.Section 

1840  (42  U.S.C.  1395s)  is  amended  by  adding  at  the  end  the  fol- 
lowing new  subsection: 
**(i)  Notwithstanding  the  previous  provisions  of  this  subsection, 
premiums  collected  under  this  part  which  are  attributable  to  a  pre- 
scription drug  monthly  premium  established  under  section  1839(g) 
shall,  instead  of  being  transferred  to  (or  being  deposited  to  the 
credit  of)  the  Federal  Supplemental  Medical  Insurance  Trust  Fund, 
be  transferred  to  (or  deposited  to  the  credit  of)  the  Federal  Cata- 
strophic Drug  Insurance  Trust  Fund.  *\ 
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(2)  Transfer  of  supplemental  catastrophic  coverage 
PREMIUMS  INTO  THE  SMI  TRUST  FUND.— Section  ISJfKa)  (42 
U.S.C  1395t(a))  is  amended  by  adding  the  following:  ''There  are 
hereby  appropriated  to  the  Trust  Fund  amounts  equivalent  to 
100  percent  of  the  supplemental  premiums  imposed  by  section 
59B  of  the  Internal  Revenue  Code  of  1986  which  are  attributa- 
ble to  the  catastrophic  coverage  rate  and  which  are  not  other- 
wise appropriated  under  section  1817A(aX2)  to  the  Federal  Hos- 
pital Insurance  Catastrophic  Coverage  Reserve  Fund.  The 
amounts  appropriated  by  the  preceding  sentence  shall  be  trans- 
ferred from  time  to  time  (not  less  frequently  than  monthly)  from 
the  general  fund  in  the  Treasury  to  the  Trust  Fund,  such 
amounts  to  be  determined  on  the  basis  of  estimates  by  the  Secre- 
tary of  the  Treasury  of  the  premiums,  specified  in  the  preceding 
sentence,  paid  to  or  deposited  into  the  Treasury;  and  proper  ad- 
justments shall  be  made  in  amounts  subsequently  transferred  to 
the  extent  prior  estimates  were  in  excess  of  or  were  less  than  the 
premiums  specified  in  such  sentence.  At  the  close  of  each  year, 
the  transfers  under  this  subsection  shall  reflect  all  premiums 
under  section  59B  of  the  Internal  Revenue  (2ode  of  1986  paid  or 
deposited  into  the  Treasury  in  the  year. 
(c)  Conforming  Amendments. — 

(IXA)  Section  201(gXlXA)  (42  U.S.C.  m(gXlXA))  is  amended 
by  striking  ''and  the  Federal  Supplementary  Medical  Insurance 
Trust  Fund*'  and  inserting  Federal  Supplementary  Medical 
Insurance  Trust  Fund,  ami  the  Federal  Catastrophic  Drug  In- 
surance Trust  Fund'*. 

(B)  Section  201(iXV  (i2  U.S.C.  401  (iXV)  is  amended  by  strik- 
ing "and  the  Federal  Supplementary  Medical  Insurance  Trust 
Fund*'  and  inserting  Federal  Hospital  Insurance  (Catastroph- 
ic (Coverage  Reserve  Fund,  Federal  Supplementary  Medical  In- 
surance Trust  Fund,  and  the  Federal  (Catastrophic  Drug  Insur- 
ance Trust  Fund". 

(2)  Section  1833(a)  (42  U.S.C  13951(a))  is  amended,  in  the 
matter  before  paragraph  (1),  by  inserting  "or,  as  provided  in  sec- 
tion 1841A(c),  from  the  Federal  (Catastrophic  Drug  Insurance 
Trust  Fund"  after  ''Medical  Insurance  Trust  Fund". 

(3)  Section  1817(b)  (42  U.S.C.  1395i(b))  is  amended  by  inserting 
after  the  sixth  sentence  the  following:  "Such  report  shall  also 
identify  (and  treat  separately)  those  outlays  from  the  Trust 
Fund  which  are  also  outlays  from  the  Medicare  (Catastrophic 
Coverage  Account  created  under  section  1841B  and  those  out- 
lays for  which  there  are  amounts  transferred  into  the  Federal 
Hospital  Insurance  (Catastrophic  (Coverage  Reserve  Fund. ". 

(4)  Section  1841(b)  (42  U.S.C.  1395t(b))  is  amended  by  inserting 
after  the  sixth  sentence  the  following:  "Such  report  shall  also 
identify  (and  treat  separately)  those  receipts  ana  outlays  in  the 
Trust  Fund  which  are  also  receipts  and  outlays  in  the  Medicare 
(Catastrophic  (Coverage  Account  created  under  section  1841B. ". 

SEC.  213.  CREATION  OF  MEDICARE  CATASTROPHIC  COVERAGE  ACCOUNT. 

(a)  In  General.— Part  B  of  title  XVIII  is  amended  by  inserting 
after  section  1841A,  as  inserted  by  section  212,  the  following  new 
section- 


63 

^'medicare  catastrophic  coverage  account 

"Sec.  1841B.  (a)  For  purposes  of  carrying  out  certain  provisions  of 
this  title,  and  section  59B  of  the  Internal  Revenue  Code  of  1986, 
there  is  hereby  created  on  the  books  of  the  Treasury  of  the  United 
States  an  account  to  be  known  as  the  Medicare  Catastrophic  Cover- 
age Account'  (in  this  section  referred  to  as  the  ^Account),  to  be 
maintained  by  the  Secretary  of  the  Treasury  in  consultation  with 
the  Boards  of  Trustees  of  the  Federal  Hospital  Insurance  Trust 
Fund  and  the  Federal  Supplementary  Medical  Insurance  Trust 
Fund.  No  funds  shall  actually  be  transferred  into  or  paid  out  of  the 
Account,  but,  for  other  purposes  of  this  part  and  for  purposes  of  sec- 
tion 59B  of  the  Internal  Revenue  Code  of  1986,  amounts  credited  to 
the  Account  shall  be  considered  receipts  of  the  Account  and 
amounts  debited  to  account  shall  be  considered  outlays  from  the  Ac- 
count. 

''(bXl)  The  Account  shall  be— 

"(A)  credited  for  receipts  of  the  Federal  Supplementary  Medi- 
cal Insurance  Trust  Fund  attributable  to  the  portion  of  supple- 
mental premiums  under  section  59B  of  the  Internal  Revenue 
Code  of  1986,  and  the  premiums  under  section  1839(g),  attribut- 
able to  the  catastrophic  coverage  premium  rate  or  catastrophic 
coverage  monthly  premium, 

"(B)  credited  for  receipts  of  the  Federal  Hospital  Insurance 
Catastrophic  Coverage  Reserve  Fund,  and 

"(C)  debited  for  outlays  made  under  this  title  that  are  attrib- 
utable to  the  amendments  made  by  the  Medicare  (Catastrophic 
(Coverage  Act  of  1988  (other  than  outlays  relating  to  covered  out- 
patient drugs  and  related  administrative  costs). 
"(2)  In  addition,  the  Account  shall  be— 

"(A)  credited  with  interest  (at  the  rate  used  for  purposes  of 
the  Federal  Supplementary  Medical  Insurance  Trust  Fund)  on 
any  positive  average  balance  maintained  in  the  Account  in  a 
calendar  quarter,  and 

"(A)  debited  with  interest  (at  the  rate  used  for  purposes  of  the 
Federal  Supplementary  Medical  Insurance  Trust  Fund)  on  any 
negative  average  balance  maintained  in  the  Account  in  a  calen- 
dar quarter. 

"(3)  Credits  and  debits  under  this  subsection  shall  be  made  as  of 
the  last  date  of  each  month  based  upon  receipts  and  outlays  occur- 
ring during  the  month,  as  estimated  by  the  Secretary  and  the  Secre- 
tary of  the  Treasury. 

"(4)  The  Account  shall  also  identify  (and  treat  separately)  those 
credits  and  debits  in  the  Account  which  are  also  receipts  and  out- 
lays in  the  Federal  Supplementary  Medical  Insurance  Trust  Fund, 
those  receipts  which  are  also  receipts  of  the  Federal  Hospital  Insur- 
ance (Catastrophic  (Coverage  Reserve  Fund,  and  those  outlays  that 
are  also  outlays  from  the  Federal  Hospital  Insurance  Trust  Fund. 

"(cXD  The  Secretary  of  the  Treasury  shall  publish  in  the  Federal 
Register — 

"(A)  not  later  than  July  1  of  each  year  (beginning  with  1990), 
information  on — 

"(i)  the  outlays  made  from  the  Account  in  the  preceding^ 
year,  and 
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*YW  the  balance  in  the  Account  as  of  the  close  of  the  pre- 
ceding year;  and 
"(B)  during  the  last  3  days  of  September  of  each  such  year, 
the  catastrophic  coverage  monthly  premiums  to  be  established 
under  section  1839(g)  for  months  in  the  succeeding  year. 
''(2)  The  Secretary  shall  report  to  Congress,  not  later  than  July  1 
of  each  year  (beginning  with  1990),  respecting  the  distribution  of 
outlays  from  the  Account  in  the  previous  year  among  major  spend- 
ing categories.  The  Comptroller  General  shall  report,  not  later  than 
September  1  of  each  year,  to  Congress  concerning  the  completeness 
and  accuracy  of  the  Secretary's  report  under  the  previous  sentence 
and  of  the  premiums  established  under  section  1839(g)  and  under 
section  59B  of  the  Internal  Revenue  Code  of  1986. 

'Yd)  The  Secretary  of  the  Treasury  shall  report  to  Congress  in 
April  of  each  year  on  the  status  of  the  Account  created  under  this 
section. 

Subtitle  C— Miscellaneous  Provisions 

SEC.  221.    VOLUNTARY  CERTIFICATION  OF  MEDICARE  SUPPLEMENTAL 
HEALTH  INSURANCE  POLICIES. 

(a)  Free-Look  Period.— Section  1882  (J^2  U.S.C  1395ss)  is  amend- 
ed— 

(1)  in  subsection  (bXlXB),  by  striking  ''and  (3)''  and  inserting 
''through  (Jf)'\  and 

(2)  in  subsection  (c) — 

(A)  by  striking  "and''  at  the  end  of  paragraph  (2), 

(B)  by  striking  the  period  at  the  end  of  paragraph  (3)  and 
inserting  ";  and'\  and 

(C)  by  adding  at  the  end  thereof  the  following: 

"(4)  may,  during  a  period  of  not  less  than  30  days  after  the 
policy  is  issued,  be  returned  for  a  full  refund  of  any  premiums 
paid  (without  regard  to  the  manner  in  which  the  purchase  of 
the  policy  was  solicited). 

(b)  Reporting  of  Information  Relating  to  Loss  Ratios. Sec- 
tion 1882(bXV,  as  amended  by  subsection  (a),  is  further  amended — 

(1)  in  subparagraph  (C),  by  striking  "(A)  and  (B)''  and  insert- 
ing "(A),  (B),  and  (C)'\ 

(2)  by  redesignating  subparagraphs  (C)  and  (D)  as  subpara- 
graphs (D)  and  (E),  respectively  (D)  as  subparagraph  (D),  and 

(3)  by  inserting  after  subparagraph  (B)  the  following  new  sub- 
paragraph: 

"(C)  provides  that — 

"(i)  information  with  respect  to  the  actual  ratio  of  bene- 
fits provided  to  premiums  collected  under  such  policies  will 
be  reported  to  the  State  on  forms  conforming  to  those  devel- 
oped by  the  National  Association  of  Insurance  Commission- 
ers for  such  purpose,  or 

"(ii)  such  ratios  will  be  monitored  under  the  program  in 
an  alternative  manner  approved  by  the  Secretary; 

(c)  Consumer  Information. — Section  1882(e)  is  amended — 

(1)  by  inserting  "(1)"  after  "(e)'\  and 

(2)  by  adding  at  the  end  thereof  the  following: 
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*W  The  Secretary  shall— 

''(A)  inform  all  individuals  entitled  to  benefits  under  this 
title  (and,  to  the  extent  feasible,  individuals  about  to  become  so 
entitled)  of— 

*W  the  actions  and  practices  that  are  subject  to  sanctions 
under  subsection  (d),  and 

*'(ii)  the  manner  in  which  they  may  report  any  such 
action  or  practice  to  an  appropriate  official  of  the  Depart- 
ment of  Health  and  Human  Services  (or  to  an  appropriate 
State  official),  and 
"(B)  publish  the  toll-free  telephone  number  for  individuals  to 
report  suspected  violations  of  the  provisions  of  such  subsection. 
**(3)  The  Secretary  shall  provide  individuals  entitled  to  benefits 
under  this  title  (and,  to  the  extent  feasible,  individuals  about  to 
become  so  entitled)  with  a  listing  of  the  addresses  and  telephone 
numbers  of  State  and  Federal  agencies  and  offices  that  provide  in- 
formation and  assistance  to  individuals  with  respect  to  the  selection 
of  medicare  supplemental  policies. 

(d)  Revision  of  Model  Standards;  Transition.— Section  1882  is 
further  amended — 

(1)  in  the  third  sentence  of  subsection  (a),  by  striking  "Such 
certification*'  and  inserting  "Subject  to  subsection  (kX3),  such 
certification 

(2)  in  subsection  (b),  by  striking  "(for  so  long  as"  and  insert- 
ing "(subject  to  subsection  (kXS),for  so  long  as  ;  and 

(3)  by  adding  at  the  end  thereof  the  following  new  subsec- 
tions: 

"(kXlXA)  If,  within  the  90-day  period  beginning  on  the  date  of  the 
enactment  of  this  subsection,  the  National  Association  of  Insurance 
Commissioners  (in  this  subsection  referred  to  as  the  Association*) 
amends  the  NAIC  Model  Regulation  adopted  on  June  6,  1979  (as  it 
relates  to  medicare  supplemental  policies),  with  respect  to  matters 
such  as  minimum  benefit  standards,  loss  ratios,  disclosure  require- 
ments, and  replacement  requirements  and  provisions  otherwise  nec- 
essary to  reflect  the  changes  in  law  made  by  the  Medicare  Cata- 
strophic Coverage  Act  of  2988,  subsection  (gX2XA)  shall  be  applied 
in  a  State,  effective  on  and  after  the  date  specified  in  subparagraph 
(B),  as  if  the  reference  to  the  Model  Regulation  adopted  on  June  6, 
1979,  were  a  reference  to  the  Model  Regulation  as  amended  by  the 
Association  in  accordance  with  this  paragraph  (in  this  subsection 
and  subsection  (I)  referred  to  as  the  ^amended  NAIC  Model  Regula- 
tion ). 

"(B)  The  date  specified  in  this  subparagraph  for  a  State  is  the 
earlier  of  the  date  the  State  adopts  standards  equal  to  or  more  strin- 
gent than  the  amended  NAIC  Model  Regulation  or  1  year  after  the 
date  the  Association  first  adopts  such  amended  Regulation. 

"(2XA)  If  the  Association  does  not  amend  the  NAIC  Model  Regu- 
lation within  the  90-day  period  specified  in  paragraph  (IXA),  the 
Secretary  shall  promulgate,  not  later  than  60  days  after  the  end  of 
such  period,  Federal  model  standards  (in  this  subsection  and  sub- 
section (I)  referred  to  as  'Federal  model  standards)  for  medicare 
supplemental  policies  to  reflect  the  changes  in  law  made  by  the 
Medicare  (Catastrophic  Coverage  Act  of  1988,  and  subsection  (gX2XA) 
shall  be  applied  in  a  State,  effective  on  and  after  the  date  specified 
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in  subparagraph  (B),  as  if  the  reference  to  the  Model  Regulation 
adopted  on  June  ft  1979,  were  a  reference  to  Federal  model  stand- 
ards. 

*W)  The  date  specified  in  this  subparagraph  for  a  State  is  the 
earlier  of  the  date  the  State  adopts  standards  equal  to  or  more  strin- 
gent than  the  Federal  model  standards  or  1  year  after  the  date  the 
Secretary  first  promulgates  such  standards. 

*W  Notwithstanding  any  other  provision  of  this  section  (except  as 
provided  in  subsection  (?>>>-- 

*XAJ  no  medicare  supplemental  policy  may  be  certified  by  the 
Secretary  pursuant  to  subsection  (a), 

'WJ  no  certification  made  pursuant  to  subsection  (a)  shall 
remain  in  effect,  and 

*XC)  no  State  regulatory  program  shall  be  found  to  meet  (or  to 
continue  to  meet)  the  requirements  of  subsection  (bXlXA), 
unless  such  policy  meets  (or  such  program  provides  for  the  applica- 
tion ofstanaards  equal  to  or  more  stringent  than)  the  standards  set 
forth  in  the  amended  NAIC  Model  Regulation  or  the  Federal  model 
standards  (as  the  case  may  be)  by  the  date  specified  in  paragraph 
(IXB)  or  (2XB)  (as  the  case  may  be). 

*'(IXV  Until  the  date  specified  in  paragraph  (S),  in  the  case  of  a 
qualifying  medicare  supplemental  policy  described  in  paragraph  (2) 
issued — 

^'(A)  before  January  1,  1989,  the  policy  is  deemed  to  remain  in 
compliance  with  this  section  if  the  insurer  issuing  the  policy 
complies  with  the  NAIC  Model  Transition  Regulation  (includ- 
ing giving  notices  to  subscribers  and  filing  for  premium  adjust- 
ments with  the  State  as  described  in  section  5.JB.  of  such  Regu- 
lation) by  January  1,  1989;  or 

"(B)  on  or  after  January  1,  1989,  the  policy  is  deemed  to  be  in 
compliance  with  this  section  if  the  insurer  issuing  the  policy 
complies  with  the  NAIC  Model  Transition  Regulation  before 
the  date  of  the  sale  of  the  policy. 
"(2)  In  paragraph  (1),  the  term  ^qualifying  medicare  supplemental 
policy*  means  a  medicare  supplemental  policy — 
"(A)  issued  in  a  State  which — 

*W  has  not  adopted  standards  equal  to  or  more  stringent 
than  the  NAIC  Model  Transition  Regulation  by  January  1, 
1989,  and 

"(ii)  has  not  adopted  standards  e<mal  to  or  more  strin- 
gent than  the  amended  NAIC  Model  Regulation  (or  Federal 
model  standards)  by  January  1,  1989;  and 
"(B)  which  has  been  issued  in  compliance  with  this  section 
(as  in  effect  on  June  1,  1988). 
**(3XA)  The  date  specified  in  this  paragraph  is  the  earlier  of— 

(i)  the  first  date  a  State  adopts,  after  January  1,  1989,  stand- 
ards equal  to  or  more  stringent  than  the  NAIC  Model  Transi- 
tion Regulation  or  equal  to  or  more  stringent  than  the  amended 
NAIC  Model  Regulation  (or  Federal  model  standards),  as  the 
case  may  be,  or 

"(ii)  the  later  of  G)  the  date  specified  in  subsection  (kXl)(B)  or 
(kX2)(B)  (as  the  case  may  be),  or  (II)  the  date  specified  in  sub- 
paragraph (B). 

"(B)  In  the  case  of  a  State  which  the  Secretary  identifies  as— 
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*W  requiring  State  legislation  (other  than  legislation  appro- 
priating funds)  in  order  for  medicare  supplemental  policies  to 
meet  standards  described  in  subparagraph  (AXiX  but 

"(ii)  having  a  legislature  which  is  not  scheduled  to  meet  in 
1989  in  a  legislative  session  in  which  such  legislation  mxiy  be 
considered, 

the  date  specified  in  this  subparagraph  is  the  first  day  of  the  first 
calendar  quarter  beginning  after  the  close  of  the  first  legislative  ses- 
sion of  the  State  legislature  that  begins  on  or  after  January  1,  1989, 
and  in  which  legislation  described  in  clause  (i)  may  be  considered. 
For  purposes  of  the  previous  sentence,  in  the  case  of  a  State  that  has 
a  2-year  legislative  session,  each  year  of  such  session  shall  be 
deemed  to  be  a  separate  regular  session  of  the  State  legislature. 

"(4)  In  the  case  of  a  medicare  supplemental  policy  in  effect  on 
January  1,  1989,  and  offered  in  a  State  which,  as  of  such  date — 
**(A)  has  adopted  standards  equal  to  or  more  stringent  than 
the  amended  NAIC  Model  Regulation  (or  Federal  model  stand- 
ards), but 

"(B)  does  not  have  in  effect  standards  equal  to  or  more  strin- 
gent than  the  NAIC  Model  Transition  Regulation  (or  otherwise 
requiring  notice  substantially  the  same  as  the  notice  required  in 
section  5.B.  of  such  Regulation), 
the  policy  shall  not  be  deemed  to  meet  the  standards  in  subsection 
(c)  unless  each  individual  who  is  entitled  to  benefits  under  this  title 
and  is  a  policyholder  under  such  policy  on  January  1,  1989,  is  sent 
such  a  notice  in  any  appropriate  form  by  not  later  than  January  31, 
1989,  that  explains — 

*XA)  the  improved  benefits  under  this  title  contained  in  the 
Medicare  (Catastrophic  Coverage  Act  of  1988,  and 

"(B)  how  these  improvements  affect  the  benefits  contained  in 
the  policies  and  the  premium  for  the  policy. 
"(5)  In  this  subsection,  the  term  'NAIC  Model  Transition  Regula- 
tion '  refers  to  the  standards  contained  in  the  Model  Regulation  to 
Implement  Transitional  Requirements  for  the  Conversion  of  Medi- 
care Supplement  Insurance  Benefits  and  Premiums  to  Conform  to 
Medicare  Program  Revisions'  (as  adopted  by  the  National  Associa- 
tion of  Insurance  Commissioners  in  September  1987). 

**(6)  The  Secretary  shall  report  to  the  Congress  in  March  1989  and 
in  July  1990  on  actions  States  have  taken  in  adoptirig  standards 
equal  to  or  more  stringent  than  the  NAIC  Model  Transition  Regula- 
tion or  the  amended  NAIC  Model  Regulation  (or  Federal  model 
standards). 

(e)  Required  Submission  of  Advertising.— Section  1882(b)  is 
further  amended  by  adding  at  the  end  the  following  new  paragraph: 

*'(3)  Notwithstanding  paragraph  (1),  a  medicare  supplemental 
policy  offered  in  a  State  shall  not  be  deemed  to  meet  the  standards 
and  requirements  set  forth  in  subsection  (c),  with  respect  to  an  ad- 
vertisement (whether  through  written,  radio,  or  television  medium) 
used  (or,  at  a  State's  option,  to  be  used)  for  the  policy  in  the  State, 
unless  the  entity  issuing  the  policy  provides  a  copy  of  each  advertise- 
ment to  the  Commissioner  of  Insurance  (or  comparable  officer  iden- 
tified by  the  Secretary)  of  that  State  for  review  or  approval  to  the» 
extent  it  may  be  required  under  State  law. 


(f)  Appointment  of  Supplemental  Health  Insurance  Panel 
Members. — Section  1882(bX2XA)  is  amended  by  striking  "appointed 
by  the  President "  and  inserting  ''appointed  by  the  Secretary  . 

(g)  Effective  Dates.— 

(1)  Except  as  provided  in  paragraphs  (2)  and  (3),  the  amend- 
ments made  by  this  section  shall  take  effect  on  the  date  of  the 
enactment  of  this  Act. 

(2)  The  amendments  made  by  subsections  (a)  and  (b)  shall 
become  effective  on  the  date  specified  in  subsection  (kXlXB)  or 
(kX2XB)  of  section  1882  of  the  Social  Security  Act  (as  added  by 
subsection  (c)  of  this  section). 

(3)  The  amendment  made  by  subsection  (f)  shall  apply  to  med- 
icare supplemental  policies  as  of  January  1,  1989,  with  respect 
to  advertising  used  on  or  after  such  date. 

(4)  The  Secretary  of  Health  and  Human  Services  shall  pro- 
vide for  the  reappointment  of  members  to  the  Supplemental 
Health  Insurance  Panel  (under  section  1882(bX2)  of  the  Social 
Security  Act)  by  not  later  than  90  days  after  the  date  of  the  en- 
actment of  this  Act. 

SEC.  222.  ADJUSTMENT  OF  CONTRACTS  WITH  PREPAID  HEALTH  PLANS 
The  Secretary  of  Health  and  Human  Services  shall — 

(1)  modify  contracts  under  sections  1833(aXlXA)  and  1876  of 
the  Social  Security  Act,  for  portions  of  contract  years  occurring 
after  December  31,  1988,  to  take  into  account  the  amendments 
made  by  this  Act;  and 

(2)  require  such  organizations  to  make  appropriate  adjust- 
ments (including  adjustments  in  premiums  and  benefits)  in  the 
terms  of  their  agreements  with  medicare  beneficiaries  to  take 
into  account  such  amendments. 

The  Secretary  shall  also  provide  for  appropriate  modifications  of 
contracts  with  health  maintenance  organizations  under  section 
1876(iX2XA)  of  the  Social  Security  Act  (as  in  effect  before  February 
i,  1985),  under  section  402(a)  of  the  Social  Security  Amendments  of 
1967,  or  under  section  222(a)  of  the  Social  Security  Amendments  of 
1972,  for  portions  of  contract  years  occurring  after  December  31, 
1988,  80  as  to  apply  to  such  organizations  and  contracts  the  require- 
ments imposed  by  the  amendments  made  by  this  Act  upon  an  orga- 
nization with  a  risk-sharing  contract  under  section  1876  of  the 
Social  Security  Act 

SEC.  223.  MAILING  OF  NOTICE  OF  MEDICARE  BENEFITS  AND  INFORMATION 
DESCRIBING  PARTICIPATING  PHYSICIAN  PROGRAM, 
(a)  Distribution  of  Notices.— Title  XVIII  is  amended  by  insert- 
ing after  section  1803  the  following  new  section: 

''notice  OF  MEDICARE  BENEFITS 

**Sec.  1804.  The  Secretary  shall  prepare  (in  consultation  with 
groups  representing  the  elderly  and  with  health  insurers)  and  pro- 
vide for  distribution  of  a  notice  containing — 

"(1)  a  clear,  simple  explanation  of  the  benefits  available 
under  this  title  and  the  major  categories  of  health  care  for 
which  benefits  are  not  available  under  this  title, 

'W  the  limitations  on  payment  (including  deductibles  and 
coinsurance  amounts)  that  are  imposed  under  this  title,  and 
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**(3)  a  description  of  the  limited  benefits  for  long-term  care 
services  available  under  this  title  and  generally  available  under 
State  plans  approved  under  title  XIX. 
Such  notice  shall  be  mailed  annually  to  individuals  entitled  to  ben- 
efits under  part  A  or  part  B  of  this  title  and  when  an  individual 
applies  for  benefits  under  part  A  or  enrolls  under  part  B. 

(b)  Distribution  of  Information  Describing  Participating 
Physician  Program.— Section  m2(hX5)  (42  U.S.C.  lS95u(hX5))  is 
amended — 

(V  by  inserting  "through  an  annual  mailing*'  after  "under 
this  part", 

(2)  by  striking  the  last  sentence, 

(3)  by  inserting  "(A)**  after  "(5)",  and 

(4)  by  adding  at  the  end  the  following  new  subparagraph: 
"(B)  The  annual  notice  provided  under  subparagraph  (A)  shall  in- 
clude— 

"(i)  a  description  of  the  participation  program, 
(ii)  an  explanation  of  the  advantages  to  beneficiaries  of  ob- 
taining covered  services  through  a  participating  physician  or 
supplier, 

"(Hi)  an  explanation  of  the  assistance  offered  by  carriers  in 
obtaining  the  names  of  participating  physicians  and  suppliers, 
and 

"(iv)  the  toll-free  telephone  number  under  paragraph  (2XA)  for 
inquiries  concerning  the  program  and  for  requests  for  free  copies 
of  appropriate  directories. 

(c)  Revision  of  Explanation  of  Medicare  Benefits.— Section 
m2(hX7)  (42  U.S.C.  1395u(hX7))  is  amended— 

(1)  in  subparagraph  (A)— 

(A)  by  inserting  "prominent**  before  "reminder**,  and 

(B)  by  striking  "),  and**  and  inserting  "and  a  clear  state- 
ment of  any  amounts  charged  for  the  particular  items  or 
services  on  the  claim  involved  above  the  amount  recognized 
under  this  part),  **; 

(2)  in  subparagraph  (B),  by  striking  the  period  at  the  end  and 
inserting  ",  and**;  and 

(3)  by  adding  at  the  end  the  following  new  subparagraph: 
"(C)  shall  include  (i)  an  offer  of  assistance  to  such  an  individ- 
ual in  obtaining  the  names  of  participating  physicians  of  appro- 
priate specialty  and  (ii).an  offer  to  provide  a  free  copy  of  the 
appropriate  participating  physician  directory.  **. 

(d)  Effective  Dates.— 

(1)  The  Secretary  of  Health  and  Human  Services  shall  first 
distribute  the  notice  required  by  the  amendment  made  by  sub- 
section (a)  not  later  than  January  31,  1989. 

(2)  The  am£ndments  made  by  subsection  (b)  shall  apply  to 
annual  notices  beginning  with  1989. 

(3)  The  amendments  made  by  subsection  (c)  shall  first  apply 
to  explanations  of  benefits  provided  for  items  and  services  fur- 
nished on  qr  after  January  1,  1989. 
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SEC.  224.  CHANGES  IN  CIVIL  MONEY  PENALTIES  FOR  CERTAIN  PRACTICES 
OF  HEALTH  MAINTENANCE  ORGANIZATIONS  AND  COMPETI- 
TIVE MEDICAL  PLANS 

Section  1876(iX6)(BXi)  (42  U.S.C.  1395mm(iX6)(BXi))  is  amended  by 
adding  at  the  end  the  following:  *'plus,  with  respect  to  a  determina- 
tion under  subparagraph  (AXiiX  double  the  excess  amount  charged 
in  violation  of  such  subparagraph  (and  the  excess  amount  charged 
shall  be  deducted  from  the  penalty  and  return  to  the  individual 
concerned),  and  plus,  with  respect  to  a  determination  under  sub- 
paragraph (AXiv),  $15,000  for  each  individual  not  enrolled  as  a 
result  of  the  practice  involved, 

TITLE  III— PROVISIONS  RELATING  TO  THE 
MEDICAID  PROGRAM 


SEC.  SOL  REQUIRING  MEDICAID  BUY-IN  OF  PREMIUMS  AND  COST-SHARING 
FOR  INDIGENT  MEDICARE  BENEFICIARIES 

(a)  Requirement. — 

(V  Section  1902(aX10XE)  (42  U.S.C.  1396a(aX10XE))  is  amend- 
ed by  striking  *'at  the  option  of  a  State,  buV\ 

(2)  Section  1905(pXlXB)  (42  U.S.C.  1396d(pXlXB))  is  amended 
by  striking  **and  the  election  of  the  State". 

(b)  Phasing-In  Required  Income  Standard  to  100  Percent  of 
Poverty  LEVEL.Section  1905(pX2XA)  (42  U.S.C.  1396d(pX2XA))  is 
amended — 

(1)  by  striking  *'may  not  exceed  a  percentage  (not  more  than 
l(k) percent)"  and  inserting  "shall  be  at  least  the  percent  provid- 
ed under  clause  (ii)  (but  not  more  than  100 percent)", 

(2)  by  inserting  W  after  "(2XA)",  and 

(3)  by  adding  at  the  end  the  following  new  clause: 

"(ii)  Except  as  provided  in  clause  (Hi),  the  percent  provided  under 
this  clause,  with  respect  to  eligibility  for  medical  assistance  on  or 
after— 

"(I)  January  1,  1989,  is  85 percent, 

"aV  January  1,  1990,  is  90  percent, 

"(III)  January  1,  1991,  is  95  percent,  and 

"aV)  January  1,  1992,  is  100  percent. 
"(Hi)  In  the  case  of  a  State  which  has  elected  treatment  under  sec- 
tion 1902(f)  and  which,  as  of  January  1,  1987,  used  an  income 
standard  for  individuals  age  65  or  older  which  was  more  restrictive 
than  the  income  standard  established  under  the  supplemental  secu- 
rity income  program  under  title  XVI,  the  percent  provided  under 
clause  (ii),  with  respect  to  eligibility  for  medical  assistance  on  or 
after — 

"(I)  January  1,  1989,  is  80  percent, 
"(II)  January  1,  1990,  is  85  percent, 
"aw  January  1,  1991,  is  90  percent, 
"GV)  January  1,  1992,  is  95  percent,  and 
"(V)  January  1,  1993,  is  100  percent. ". 

(c)  Resource  Standard.— Section  1905(p)  (42  U.S.C.  1396d(p))  is 
amended — 

(1)  in  paragraph  (IXC),  by  stnking  "(2XA)"  and  inserting 
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(2)  in  paragraph  (IXD),  by  striking  "(except  as  provided  in 
paragraph  (2XB)r and  inserting  ''twice*)  and 

(3)  in  paragraph  (2)— 

(A)  in  subparagraph  (A),  by  striking  "(2XA)"  and  insert- 
ing 'X2r\  and 

(B)  by  striking  subparagraph  (B). 

(d)  Medicare  Coverage.— Section  1905(p)  (42  U,S.C.  1396d(p))  is 
amended — 

(1)  in  paragraph  (SXA),  by  striking  ''under  part  B  and  (if  ap- 
plicable) under  section  1818"  and  inserting  under  title  XVIII 
(including  under  part  B  and,  if  applicable,  under  section 
1818)"; 

(2)  by  amending  subparagraphs  (B)  and  (C)  of  paragraph  (3) 
to  read  as  follows: 

"(B)  Chinsurance  under  title  XVIII  (including  coinsurance  de- 
scribed in  section  1813). 

"(C)  Subject  to  paragraph  (i),  deductibles  established  under 
title  XVIII  (including  those  described  in  section  1813,  1833(b), 
and  section  183i(cXl)). and 

(3)  by  adding  at  the  end  the  following  new  paragraph: 

"(i)  In  a  State  which  provides  medical  assistance  for  prescribed 
drugs  under  section  1905(aX12),  instead  of  providing  to  qualified 
medicare  beneficiaries,  under  paragraph  (3XC),  medicare  cost-shar- 
ing with  respect  to  the  annual  deductible  for  covered  outpatient 
drugs  under  section  1834(cXlX  the  State  may  provide  to  such  benefi- 
ciaries, before  charges  for  covered  outpatient  drugs  for  a  year  reach 
such  deductible  amount,  benefits  for  prescribed  drugs  in  the  same 
amount,  duration,  and  scope  as  the  benefits  made  available  under 
the  State  plan  for  individuals  described  in  subsection  (aXlOXAXi). 

(e)  Conforming  Amendments. — 

(1)  Section  1843  (42  U.SC  1395v)  is  amended  by  inserting  "or 
after  1988"  in  subsections  (a),  (^1),  and  (hXD  after  "during 
1981". 

(2)  Section  1902  (42  U.SC.  1396a)  is  amended— 

(A)  in  subsection  (aX10XAXii)(X),  by  striking  "subject  to 
subsection  (mX3), ", 

(B)  in  subsection  (aX10)(E),  by  striking  "subject  to  subsec- 
tion (mX3),"; 

(C)  in  subsection  (aXW,  by  striking  "(mX4X  and  (mX5)" 
and  inserting  "(mX3),  and  (mX4)*\  ana 

CD)  in  subsection  (m),  by  striking  paragraph  (3)  and  by  re- 
designating paragraphs  (4)  and  (5)  as  paragraphs  (3)  and 
(4)y  respectively. 

(3)  The  amendment  made  by  paragraph  (1)  shall  take  effect 
on  January  1,  1989,  and  the  amendments  made  by  paragraph 
(2)  shall  take  effect  on  July  1,  1989. 

(f)  Technical  Amendment.— Effective  as  though  included  in  the 
enactment  of  the  Omnibus  Budget  Reconciliation  Act  of  1986,  para- 
graph (2)  Of  section  9403(g)  of  such  Act  is  amended  to  read  as  fol- 
lows: 

"(2)  Payment  of  medicare  cost-sharing.— Section  1903(aXl) 
(42  U.SC  1396b(aXl))  is  amended  by  inserting  'including  ex- 
penditures for  medicare  cost-sharing  and*  before  'including  ex- 
penditures. . ". 
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(g)  Treatment  of  Certain  States. — 

(V  States  operating  under  demonstration  projects. — In 
the  case  of  any  State  which  is  providing  medical  assistance  to 
its  residents  under  a  waiver  granted  under  section  1115(a)  of 
the  Social  Security  Act,  the  Secretary  of  Health  and  Human 
Services  shall  require  the  State  to  meet  the  requirement  of  sec- 
tion 1902(aX10XE)  of  the  Social  Security  Act  in  the  same 
manner  as  the  State  would  be  required  to  meet  such  require- 
ment if  the  State  had  in  effect  a  plan  approved  under  title  XIX 
of  such  Act. 

(2)  Commonwealths  and  TEHRiroRiES.Section  1905(p)  (42 
U.SC  1396d(p)l  as  amended  by  subsection  (dX3),  is  further 
amended  by  adding  at  the  end  the  following  new  paragraph: 
*X5)  Notwithstanding  any  other  provision  of  this  title,  in  the  case 
of  a  State  (other  than  the  50  States  and  the  District  of  Columbia) — 
*'(A)  the  requirement  stated  in  section  1902(aX10)(E)  shall  be 
optional,  and 

'W)  for  purposes  of  paragraph  (2XA),  the  State  may  substitute 
for  the  percent  provided  under  clause  (ii)  of  such  paragraph  any 
percent. 

(h)  Effective  Date. — (1)  The  amendments  made  by  this  section 
apply  (except  as  provided  in  subsections  (e)  and  (f)  and  under  para- 
graph (2))  to  payments  under  title  XIX  of  the  Social  Security  Act  for 
calendar  quarters  beginning  on  or  after  January  1,  1989,  without 
regard  to  whether  or  not  final  regulations  to  carry  out  such  amend- 
ments have  been  promulgated  by  such  date,  with  respect  to  medical 
assistance  for — 

(A)  monthly  premiums  under  title  XVIII  of  such  Act  for 
months  beginning  with  January  1989,  and 

(B)  items  and  services  furnished  on  and  after  January  1, 
1989. 

(2)  In  the  case  of  a  State  plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act  which  the  Secretary  of  Health  and 
Human  Services  determines  requires  State  legislation  (other  than 
legislation  appropriating  funds)  in  order  for  the  plan  to  meet  the 
additional  requirements  imposed  by  the  amendments  made  by  this 
section,  the  State  plan  shall  not  be  regarded  as  failing  to  comply 
with  the  requirements  of  such  title  solely  on  the  basis  of  its  failure 
to  meet  these  additional  requirements  before  the  first  day  of  the 
first  session  of  the  State  legislature  that  begins  after  the  date  of  the 
enactment  of  this  Act.  For  purposes  of  the  previous  sentence,  in  the 
case  of  a  State  that  has  a  2-year  legislative  session,  each  year  of 
such  session  shall  be  deemed  to  be  a  separate  regular  session  of  the 
State  legislature. 

SEC.  302.  COVERAGE  AND  PA  YMENT  FOR  PREGNANT  WOMEN  AND  INFANTS 
with  incomes  BELOW  POVERTY  LINE. 

(a)  Pregnant  Women  and  Infants  Under  Age  1. — 

(1)  Requiring  covERAGE.—Section  1902(aX10)  (^2  U.S.C. 
1396a)  is  amended — 

(A)  in  subparagraph  (AXi),  by  striking  ''or*'  at  the  end  of 
subclause  (II),  by  striking  the  semicolon  in  subclause  (III) 
and  inserting  or",  and  by  adding  at  the  end  the  follow- 
ing new  subclause: 
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**(IV)  who  are  described  in  subparagraph  (A)  or 
(B)  of  subsection  (IXV  and  whose  family  income 
does  not  exceed  the  minimum  income  level  the 
State  is  required  to  establish  under  subsection 
aX2XA)  for  such  a  family; 
(Bj  by  amending  subclause  (IX)  of  subparagraph  (AXii)  to 
tead  as  follows: 

"(IX)  who  are  described  in  subsection  (IXV  and 
are  not  described  in  clause  (i)(IV);  and 
(C)  in  clause  (VII)  in  the  matter  after  and  below  subpara- 
graph (EX  by  inserting  'UXiXIV)  or^'  before  ''(AXiiXIXr. 
(2)  Description  of  individuals  required  to  be  covered. — 
Section  1902a)  (42  C/.S.C  139 SaG))  is  amended— 

(A)  in  paragraph  (IXC)— 

(i)  by  inserting  **at  the  option  of  the  State/*  after 

'rcr;  and 

(ii)  by  stnking  ''and"  after  *'1983,  and 

(B)  in  paragraph  (2XA)— 

(i)  by  striking  "not  more  than  185  percent)'*  and  in- 
serting **(not  less  than  the  percentage  provided  under 
clause  (ii)  and  not  more  than  185 percent)*) 

(ii)  by  inserting  'W  after  "(2XA)**;  and 

(Hi)  by  adding  at  the  end  the  following  new  clause: 
*'(ii)  Subject  to  clause  (Hi),  the  percentage  provided  under  this 
clause,  with  respect  to  eligibility  for  medical  assistance  on  or  after — 
*W  July  1,  1989,  is  75  percent,  and 
' W  July  1,  1990,  is  100  percent. 
"(Hi)  In  the  case  of  a  State  which,  as  of  the  date  of  the  enactment 
of  this  clause,  has  elected  to  provide,  and  provides,  medical  assist- 
ance to  individuals  described  in  this  subsection  or  has  enacted  legis- 
lation authorizing,  or  appropriating  funds,  to  provide  such  assist- 
ance to  such  individuals  before  July  1,  1989,  the  percentage  provid- 
ed under  clause  (ii)  shall  not  be  less  than — 

*W  the  percentage  specified  by  the  State  in  an  amendment  to 
its  State  plan  (whether  approved  or  not)  as  of  the  date  of  the 
enjoctment  of  this  clause,  or 

"(II)  if  no  such  percentage  is  specified  as  of  the  date  of  the 
enactment  of  this  clause,  the  percentage  established  under  the 
State's  authorizing  legislation  or  provided  for  under  the  State's 
appropriations; 

hut  in  no  case  shall  this  clause  require  the  percentage  provided 
under  clause  (ii)  to  exceed  100  percent.  *\ 

(b)  Coverage  of  Medically  Necessary  Services  for  Infants 
AND  Assuring  Adequate  Payment  for  Inpatient  Hospital  Serv- 
ices FOR  Infants  in  Disproportionate  Share  Hospitals.—^ 

(1)  Coverage  of  medically  necessary  services  for  in- 
PanTs.— Section  1902(aX10)  (42  U.S.C.  1396a(aX10))  is  amended, 
in  the  matter  after  and  below  subparagraph  (E) — 

(A)  by  striking  "and"  before  "(IX)'\and 

(B)  by  inserting  before  the  semicolon  at  the  end  the  fol- 
lowing: ",  and  (X)  if  the  plan  provides  for  any  fixed  dura- 
tional limit  on  medical  assistance  for  inpatient  hospital 
services  (whether  or  not  such  a  limit  varies  by  medical  con- 
dition or  diagnosis),  the  plan  must  establish  exceptions  to 
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such  a  limit  for  medically  necessary  inpatient  hospital  serv- 
ices furnished  with  respect  to  individuals  under  one  year  of 
age  in  a  hospital  defined  under  the  State  plan,  pursuant  to 
section  1923(aXlXA),  as  a  disproportionate  share  hospital 
and  subparagraph  (B)  (relating  to  comparability)  shall  not 
be  construed  as  requiring  such  an  exception  for  other  indi- 
viduals, services,  or  hospitals'*. 
(2)  Assuring  adequate  payment  for  inpatient  hospital 
services  for  infants  in  disproportionate  share  hospi- 
TALS.—Section   1923(aX2),   as  redesignated  pursuant   to  the 
amendment  made  by  section  411(kX6)(B)  of  this  Act,  is  amended 
by  adding  at  the  end  the  following  new  subparagraph: 
"(C)  If  a  State  plan  under  this  title  provides  for  payments  for  in- 
patient hospital  services  on  a  prospective  basis  (whether  per  diem, 
per  case,  or  otherwise),  in  order  for  the  plan  to  be  considered  to  have 
met  such  requirement  of  section  1902(aXlSXA)  as  of  July  1,  1989,  the 
State  must  submit  to  the  Secretary  by  not  later  than  April  1,  1989,  a 
State  plan  amendment  that  provides,  in  the  case  of  hospitals  de- 
fined by  the  State  as  disproportionate  share  hospitals  under  para- 
graph (IXA),  for  an  outlier  adjustment  in  payment  amounts  for 
medically  necessary  inpatient  hospital  services  provided  on  or  after 
July  1,  1989,  involving  exceptionally  high  costs  or  exceptionally  long 
lengths  of  stay  for  individuals  under  one  year  of  age.  *\ 

(c)  Certain  State  Plan  Requirements.— 

(1)  In  GENERAL.Subsection  (c)  of  section  1902  (42  U.S.C. 
1396a)  is  amended  to  read  as  follows: 

"(c)  Notwithstanding  subsection  (b),  the  Secretary  shall  not  ap- 
prove any  State  plan  for  medical  assistance  if— 

"(1)  the  State  has  in  effect,  under  its  plan  established  under 
part  A  of  title  IV,  payment  levels  that  are  less  than  the  pay- 
ment levels  in  effect  under  such  plan  on  May  1,  1988;  or 

"(2)  the  State  requires  individuals  described  in  subsection 
dXD  to  apply  for  benefits  under  such  part  as  a  condition  of  ap- 
plying for,  or  receiving,  medical  assistance  under  this  title. 

(2)  Eliminating  duplicate  requirement.— Section  1902(1) 
(42  U.S.C.  lS96a(l))  is  amended  by  striking  paragraph  (4). 

(3)  Maintenance  of  effort  to  receive  medical  assistance 
for  optional  coverage  of  pregnant  women  and  chil- 
DREN.—Section  190S(i)  (42  U.S.C.  1396b(i))  is  amended— 

(A)  by  striking  the  period  at  the  end  of  paragraph  (8)  and 
inserting    or*\  and 

(B)  by  inserting  after  paragraph  (8)  the  following  new 
paragraph: 

**(9)  with  respect  to  any  amount  of  medical  assistance  for 
pregnant  women  and  children  described  in  section 
1902(aX10XAXiiXIX),  if  the  State  has  in  effect,  under  its  plan  es- 
tablished under  part  A  of  title  IV,  payment  levels  that  are  less 
than  the  payment  levels  in  effect  under  su^h  plan  on  July  1, 
1987. 

(d)  Treatment  of  Certain  States  and  Territories. ^Section 
1902a)  (42  use.  1396aa))  is  amended  by  adding  at  the  end  the  fol- 
lowing new  paragraph: 

'UXA)  In  the  case  of  any  State  which  is  providing  medical  assist- 
ance to  its  residents  under  a  waiver  granted  under  section  1115,  the 
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Secretary  shall  require  the  State  to  provide  medical  assistance  for 
pregnant  women  and  infants  under  age  1  described  in  subsection 
(aXlOXAXiXIV)  in  the  saine  manner  as  the  State  would  be  required 
to  provide  such  assistance  for  such  individuals  if  the  State  had  in 


the  case  of  a  State  which  is  not  one  of  the  50  States  or  the 
District  of  Columbia^  the  State  need  not  meet  the  requirement  of 
subsection  (aXlOXAXiXIV)  and,  for  purposes  of  paragraph  (2XA),  the 
State  may  substitute  for  the  percentage  provided  under  clause  (ii)  of 
such  paragraph  any  percentage. 

(e)  Conforming  Amendments. — 

(1)  Section  1902(eX6)  (42  U.S.C.  1396a(eX6))  is  amended  to  read 
as  follows: 

*'(6)  At  the  option  of  a  State,  in  the  case  of  a  pregnant  woman  de- 
scribed in  subsection  (aXlO)  who,  because  of  a  change  in  income  of 
the  family  of  which  she  is  a  member,  would  not  otherwise  continue 
to  be  described  in  such  subsection,  the  State  plan  may  nonetheless 
treat  the  woman  as  being  an  individual  described  in  subsection 
(aXlOXAXiXJV)  and  subsection  (IXIXA)  without  regard  to  such 
change  of  income  through  the  end  of  the  month  in  which  the  60-day 
period  (beginning  on  the  last  day  of  her  pregnancy)  ends. 

(2)  Section  1902(eX7)  (42  U.S.C.  1396a(eX7))  is  amended— 

(A)  by  striking  '  If  a  State  plan  provides  medical  assist- 
ance for  individuals  under  subsection  (aXlOXAXiiXIX),  in" 
and  inserting  *7n  '\ 

(B)  by  inserting  ''or  paragraph  (2)  of  section  1905(ny'  after 
"subsection  (IXD  '  the  first  place  it  appears,  and 

(C)  by  striking  "subsection  (aXlOXAXiiXJX)  and  subsec- 
tion (1X1/ '  and  inserting  "such  respective  provision". 

(3)  Section  1902a)  (42  U.S.C.  139 SaG))  is  amended— 

(A)  in  the  matter  after  and  below  subparagraph  (C)  of 
paragraph  (1),  by  inserting  "any  of  subclauses  (I)  through 
(III)  of  '  after  "who  are  not  described  in  ",  and 

(B)  in  paragraph  (3),  in  the  matter  before  subparagraph 
(A),  by  inserting  "(aXlOXAXiXIV)  or^  before 
"(aXlOXAXiiXIX)". 

(4)  Section  1903(fX4)  (42  U.S.C.  1396b(fX4))  is  amended,  in  the 
matter  before  subparagraph  (A),  by  inserting 
"1902(aX10XAXiXIV), "  before  ^'1902(aX10XAXiiXIX)". 

(f)  Effective  Date.— 

(1)  In  general. — The  amendments  made  by  this  section  apply 
(except  as  provided  in  this  subsection)  to  payments  under  title 
XIX  of  the  Social  Security  Act  for  calendar  quarters  beginning 
on  or  after  July  1,  1989,  with  respect  to  eligibility  for  medical 
assistance  on  or  after  such  date,  without  regard  to  whether  or 
not  final  regulations  to  carry  out  such  amendments  have  been 
promulgated  by  such  date. 

(2)  Payment  adjustment. — The  amendments  made  by  subsec- 
tion (bX2)  shall  take  effect  on  the  date  of  the  enactment  of  this 
Act. 

(3)  Delay  FOR  state  legislation. — In  the  case  of  a  State  plan 
for  medical  assistance  under  title  XIX  of  the  Social  Security  Act 
which  the  Secretary  of  Health  and  Human  Services  determines 
requires  State  legislation  (other  than  legislation  appropriatiftg 
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funds)  in  order  for  the  plan  to  meet  the  additional  requirements 
imposed  by  the  amendments  made  by  this  section  (other  than 
subsection  (bX2)X  the  State  plan  shall  not  be  regarded  as  failing 
to  comply  with  the  requirements  of  such  title  solely  on  the  oasis  of 
its  failure  to  meet  these  additional  requirements  before  the  first 
day  of  the  first  calendar  quarter  beginning  after  the  close  of  the 
first  regular  session  of  the  State  legislature  that  begins  after  the 
date  of  the  enactment  of  this  Act.  For  purposes  of  the  previous 
sentence,  in  the  case  of  a  State  that  has  a  regular  legislative 
session  of  2  years,  each  year  of  such  session  shall  be  deemed  to  be 
a  separate  regular  session  of  the  State  legislature. 

SEC.  303.  PROTECTION  OF  INCOME  AND  RESOURCES  OF  COUPLE  FOR  MAIN- 
TENANCE OF  COMMUNITY  SPOUSE. 

(a)  In  General. — 

(V  Title  XIX,  as  amended  by  the  amendment  made  by  section 
411(kX6XB)  of  this  Act,  is  amended— 

(A)  by  redesignating  section  1924  as  section  1925,  and 

(B)  by  inserting  after  section  1923  the  following  new  sec- 
tion: 

"TREATMENT  OF  INCOME  AND  RESOURCES  FOR  CERTAIN 
INSTITUTIONALIZED  SPOUSES 

"Sec.  1924'  M  Special  Treatment  for  Institutionalized 
Spouses.— 

"(1)  Supersedes  other  provisions. — In  determining  the  eli- 
gibility for  medical  assistance  of  an  institutionalized  spouse  (as 
defined  in  subsection  (hXD),  the  provisions  of  this  section  super- 
sede any  other  provision  of  this  title  (including  sections 
1902(aX17)  and  1902(f))  which  is  inconsistent  with  them. 

"(2)  No  COMPARABLE  TREATMENT  REQUIRED.— Any  different 
treatment  provided  under  this  section  for  institutionalized 
spouses  shall  not,  by  reason  of  paragraph  (10)  or  (17)  of  section 
1902(a),  require  such  treatment  for  other  individuals. 

"(3)  Does  not  affect  certain  determinations.— Except  as 
this  section  specifically  provides,  this  section  does  not  apply 
to— 

"(A)  the  determination  of  what  constitutes  income  or  re- 
sources, or 

"(B)  the  methodology  and  standards  for  determining  and 
evaluating  income  and  resources. 
"(4)  Application  in  certain  states  and  territories. — 

"(A)  Application  in  states  operating  under  demon- 
stration projects. — In  the  case  of  any  State  which  is  pro- 
viding medical  assistance  to  its  residents  under  a  waiver 
granted  under  section  1115,  the  Secretary  shall  require  the 
State  to  meet  the  requirements  of  this  section  in  the  same 
manner  as  the  State  would  be  required  to  meet  such  re- 
quirement if  the  State  had  in  -effect  a  plan  approved  under 
this  title. 

"(B)  No  application  in  commonwealths  and  territo- 
ries.— This  section  shall  only  apply  to  a  State  that  is  one 
of  the  50  States  or  the  District  of  (Columbia. 
*V))  Rules  for  Treatment  of  Income.— 
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'W  Separate  treatment  of  income.— During  any  month  in 
which  an  institutionalized  spouse  is  in  the  institution,  except  as 
provided  in  paragraph  (2),  no  income  of  the  community  spouse 
shall  be  deemed  available  to  the  institutionalized  spouse. 

*W  Attribution  of  income.— In  determining  the  income  of 
an  institutionalized  spouse  or  community  spouse,  after  the  insti- 
tutionalized spouse  has  been  determined  to  be  eligible  for  medi- 
cal assistance,  except  as  otherwise  provided  in  this  section  and 
regardless  of  any  State  laws  relating  to  community  property  or 
the  division  of  marital  property,  the  following  rules  apply: 

**(A)  Non-trust  PROPERTY.Subject  to  subparagraphs  (C) 
and  (D),  in  the  case  of  income  not  from  a  trust,  unless  the 
instrument  providing  the  income  otherwise  specifically  pro- 
vides— 

"(i)  if  payment  of  income  is  made  solely  in  the  name 
of  the  institutionalized  spouse  or  the  community 
spouse,  the  income  shall  be  considered  available  only  to 
that  respective  spouse; 

"(ii)  if  payment  of  income  is  made  in  the  names  of 
the  institutionalized  spouse  and  the  community  spouse, 
one-half  of  the  income  shall  be  considered  available  to 
each  of  them;  and 

**(iiV  if  payment  of  income  is  made  in  the  names  of 
the  institutionalized  spouse  or  the  community  spouse, 
or  both,  and  to  another  person  or  persons,  the  income 
shall  be  considered  available  to  each  spouse  in  propor- 
tion to  the  spouse^s  interest  (or,  if  payment  is  made 
with  respect  to  both  spouses  and  no  such  interest  is 
specified,  one-half  of  the  joint  interest  shall  be  consid- 
ered available  to  each  spouse). 
**(B)  Trust  PROPERTY.— In  the  case  of  a  trust- 
ed) except  as  provided  in  clause  (ii),  income  shall  be 
attributed  in  accordance  with  the  provisions  of  this 
title  (including  sections  1902(aX17)  and  1902(k)),  and 

"(ii)  income  shall  be  considered  available  to  each 
spouse  as  provided  in  the  trust,  or,  in  the  absence  of  a 
specific  provision  in  the  trust — 

*W  if  payment  of  income  is  made  solely  to  the 
institutionalized  spouse  or  the  community  spouse, 
the  income  shall  be  considered  available  only  to 
that  respective  spouse; 

''(II)  if  payment  of  income  is  made  to  both  the 
institutionalized  spouse  and  the  community 
spouse,  one-half  of  the  income  shall  be  considered 
available  to  each  of  them;  and 

''(III)  if  payment  of  income  is  made  to  the  insti- 
tutionalized spouse  or  the  community  spouse,  or 
both,  and  to  another  person  or  persons,  the  income 
shall  be  considered  available  to  each  spouse  in  pro- 
portion to  the  spouse 's  interest  (or,  if  payment  is 
made  with  respect  to  both  spouses  and  no  such  in- 
terest is  specified,  one-half  of  the  joint  interest 
shall  be  considered  available  to  each  spouse). 
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*'(C)  Property  with  no  instrument. — In  the  case  of 
income  not  from  a  trust  in  which  there  is  no  instrument  es- 
tablishing ownership,  subject  to  subparagraph  (D),  one-half 
of  the  income  shall  be  considered  to  be  available  to  the  in- 
stitutionalized spouse  and  one-half  to  the  community 
spouse. 

'*(D)  Rebutting  ownership. —The  rules  of  subpara- 
graphs (A)  and  (C)  are  superseded  to  the  extent  that  an  in- 
stitutionalized spouse  can  establish,  by  a  preponderance  of 
the  evidence,  that  the  ownership  interests  in  income  are 
other  than  as  provided  under  such  subparagraphs. 
**(c)  Rules  for  Treatment  of  Resources.— 

*YV  Computation  of  spousal  share  at  time  of  institu- 
tionalization. — 

*XA)  Total  joint  resources. — There  shall  be  computed 
(as  of  the  beginning  of  a  continuous  period  of  institutional- 
ization of  the  institutionalized  spouse)— 

*W  the  total  value  of  the  resources  to  the  extent 
either  the  institutionalized  spouse  or  the  community 
spouse  has  an  ownership  interest,  and 

*Yii)  a  spousal  share  which  is  equal  to  %  of  such 
total  value. 

**(BJ  Assessment. — At  the  request  of  an  institutionalized 
spouse  or  community  spouse,  at  the  beginning  of  a  continu- 
ous period  of  institutionalization  of  the  institutionalized 
spouse  and  upon  the  receipt  of  relevant  documentation  of 
resources,  the  State  shall  promptly  assess  and  document  the 
total  value  described  in  subparagraph  (AXi)  and  shall  pro- 
vide a  copy  of  such  assessment  ana  documentation  to  each 
spouse  and  shall  retain  a  copy  of  the  assessment  for  use 
under  this  section.  If  the  request  is  not  part  of  an  applica- 
tion for  medical  assistance  under  this  title,  the  State  may, 
at  its  option  as  a  condition  of  providing  the  assessment,  re- 
quire payment  of  a  fee  not  exceeding  the  reasonable  ex- 
penses of  providing  and  documenting  the  assessment.  At 
the  time  of  providirig  the  copy  of  the  assessment,  the  State 
shall  include  a  notice  indicating  that  the  spouse  has  right 
to  a  fair  hearing  under  subsection  (eX2XE)  with  respect  to 
the  determination  of  the  community  spouse  resource  allow- 
ance, to  provide  for  an  allowance  adequate  to  raise  the 
spouse's  income  to  the  minimum  monthly  maintenance 
needs  allowance. 
*W  Attribution  of  resources  at  time  of  initial  eligibil- 
ity DETERMINATION— In  determining  the  resources  of  an  insti- 
tutionalized spouse  at  the  time  of  application  for  benefits  under 
this  title,  regardless  of  any  State  laws  relating  to  community 
property  or  trie  division  of  marital  property — 

(A)  except  as  provided  in  subparagraph  (B),  all  the  re- 
sources held  by  either  the  institutionalized  spouse,  commu- 
nity spouse,  or  both,  shall  be  considered  to  be  available  to 
the  institutionalized  spouse,  and 

*W)  resources  shall  not  be  considered  to  be  available  to 
an  institutionalized  spouse,  to  the  extent  that  the  amount 
of  such  resources  does  not  exceed  the  amount  computed 
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under  subsection  (P(2XA)  (as  of  the  time  of  application  for 
benefits). 

*W  Assignment  of  support  rights.— The  institutionalized 
spouse  shall  not  be  ineligible  by  reason  of  resources  determined 
under  paragraph  (2)  to  be  available  for  the  cost  of  care  where — 
'^A)  the  institutionalized  spouse  has  assigned  to  the 
State  any  rights  to  support  from  the  community  spouse; 

*YB)  the  institutionalized  spouse  lacks  the  ability  to  exe- 
cute an  assignment  due  to  physical  or  mental  impairment 
but  the  State  has  the  right  to  bring  a  support  proceeding 
against  a  community  spouse  without  such  assignment;  or 

''(C)  the  State  determines  that  denial  of  eligibility  would 
work  an  undue  hardship. 
*W  Separate  treatment  of  resources  after  eligibility 
FOR  BENEFITS  ESTABLISHED. — During  the  continuous  period  in 
which  an  institutionalized  spouse  is  in  an  institution  and  after 
the  month  in  which  an  institutionalized  spouse  is  determined 
to  be  eligible  for  benefits  under  this  title,  no  resources  of  the 
community  spouse  shall  be  deemed  available  to  the  institution- 
alized spouse. 

'*(5)  Resources  defined. — In  this  section,  the  term  'resources' 
does  not  include — 

"(A)  resources  excluded  under  subsection  (a)  or  (d)  of  sec- 
tion 1613,  and 

"(B)  resources  that  would  be  excluded  under  section 
1613(aX2XA)  but  for  the  limitation  on  total  value  described 
in  such  section. 
**(d)  Protecting  Income  for  Community  Spouse.— 

"(1)  Allowances  to  be  offset  from  income  of  institution- 
alized spouse. — After  an  institutionalized  spouse  is  determined 
to  be  eligible  for  medical  assistance,  in  determining  the  amount 
of  the  spouse  s  income  that  is  to  be  applied  monthly  to  payment 
for  the  costs  of  care  in  the  institution,  there  shall  be  deducted 
from  the  spouse's  monthly  income  the  following  amounts  in  the 
following  order: 

"(A)  A  personal  needs  allowance  (described  in  section 
1902(qXl)),  in  an  amount  not  less  than  the  amount  specified 
in  section  1902(qX2). 

"(B)  A  community  spouse  monthly  income  allowance  (as 
defined  in  paragraph  (2)),  but  only  to  the  extent  income  of 
the  institutionalized  spouse  is  made  available  to  (or  for  the 
benefit  op  the  community  spouse. 

"(C)  A  family  allowance,  for  each  family  member,  equal 
to  at  least  V3  of  the  amount  by  which  the  amount  described 
in  paragraph  (SXAXi)  exceeds  the  amount  of  the  monthly 
income  of  that  family  member. 

"(D)  Amounts  for  incurred  expenses  for  medical  or  reme- 
dial care  for  the  institutionalized  spouse  (as  provided  under 
section  1902(r)). 

In  subparagraph  (C),  the  term  'family  member*  only  includes 
minor  or  dependent  children,  dependent  parents,  or  dependent 
siblings  of  the  institutionalized  or  community  spouse  who^are 
residing  with  the  community  spouse. 
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'W  Community  spouse  monthly  income  allowance  de- 
fined.— In  this  section  (except  as  provided  in  paragraph  (5)), 
the  'community  spouse  monthly  income  allowance*  for  a  com- 
munity spouse  is  an  amount  by  which — 

''(A)  except  as  provided  in  subsection  (e),  the  minimum 
monthly  maintenance  needs  allowance  (established  under 
and  in  accordance  with  paragraph  (3))  for  the  spouse,  ex- 
ceeds 

*W)  the  amount  of  monthly  income  otherwise  available 
to  the  community  spouse  (determined  without  regard  to 
such  an  allowance). 
'W  Establishment  of  minimum  monthly  maintenance 
needs  allowance.— 

''(A)  In  general.— Each  State  shall  establish  a  mini- 
mum monthly  maintenance  needs  allowance  for  each  com- 
munity spouse  which,  subject  to  subparagraph  (C),  is  equal 
to  or  exceeds — 

*W  the  applicable  percent  (described  in  subpara- 
graph (B))  of  Vj2  of  the  nonfarm  income  official  poverty 
line  (defined  by  the  Office  of  Management  and  Budget 
and  revised  annually  in  accordance  with  sections  652 
and  673(2)  of  the  Omnibus  Budget  Reconciliation  Act 
of  1981)  for  a  family  unit  of  2  members;  plus 

**(ii)  an  excess  shelter  allowance  (as  defined  in  para- 
graph (4)X 

A  revision  of  the  official  poverty  line  referred  to  in  clause 
(i)  shall  apply  to  medical  assistance  furnished  during  and 
after  the  second  calendar  quarter  that  begins  after  the  date 
of  publication  of  the  revision 

(B)  Applicable  percent,— For  purposes  of  subpara- 
graph (AXi),  the  ^applicable  percent  *  described  in  this  para- 
graph, effective  as  of— 

W  September  30,  1989,  is  122  percent, 

%i)  July  1,  1991,  is  133 percent,  and 

"(Hi)  July  1,  1992,  is  150 percent 
"(C)  Cap  on  minimum  monthly  maintenance  needs  al- 
lowance.— The  minimum  monthly  maintenance  needs  al- 
lowance established  under  subparagraph  (A)  may  not 
exceed  $1,500  (subject  to  adjustment  under  subsections  (e) 
and  (g)). 

*W  Excess  shelter  allowance  defined— In  paragraph 
(3XAXii),  the  term  'excess  shelter  allowance*  means,  for  a  com- 
munity spouse,  the  amount  by  which  the  sum  of— 

"(A)  the  spouse*s  expenses  for  rent  or  mortgage  payment 
(including  principal  and  interest),  taxes  and  insurance  and, 
in  the  case  of  a  condominium  or  cooperative,  required 
maintenance  charge,  for  the  community  spouse's  principal 
residence,  and 

*W)  the  standard  utility  allowance  (used  by  the  State 
under  section  5(e)  of  the  Food  Stamp  Act  of  1977)  or,  if  the 
State  does  not  use  such  an  allowance,  the  spouse's  actual 
utility  expenses, 

exceeds  30  percent  of  the  amount  described  in  paragraph 
(3)(AXi),  except  that,  in  the  case  of  a  condominium  or  coopera- 
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five,  for  which  a  maintenance  charge  is  included  under  sub- 
paragraph  (A),  any  allowance  under  subparagraph  (C)  shall  be 
reduced  to  the  extent  the  maintenance  charge  includes  utility 
expenses. 

"(5)  Ck)URT  ORDERED  SUPPORT.— If  a  court  hcLS  entered  an 
order  against  an  institutionalized  spouse  for  monthly  income 
for  the  support  of  the  community  spouse,  the  community  spouse 
monthly  income  allowance  for  the  spouse  shall  be  not  less  than 
the  amount  of  the  monthly  income  so  ordered. 
**(e)  Notice  and  Fair  Hearing.— 
*W  Notice. — Upon— 

*YA)  a  determination  of  eligibility  for  medical  assistance 
of  an  institutionalized  spouse,  or 

**(B)  a  request  by  either  the  institutionalized  spouse,  or 
the  community  spouse,  or  a  representative  acting  on  behalf 
of  either  spouse, 

each  State  shall  notify  both  spouses  (in  the  case  described  in 
subparagraph  (A))  or  the  spouse  making  the  request  (in  the  case 
described  in  subparagraph  (B))  of  the  amount  of  the  community 
spouse  monthly  income  allowance  (described  in  subsection 
(dXlXB)),  of  the  amount  of  any  family  allowances  (described  in 
subsection  (dXlXC)),  of  the  method  for  computing  the  amount  of 
the  community  spouse  resources  allowance  permitted  under  sub- 
section (f),  and  of  the  spouse^s  right  to  a  fair  hearing  under  this 
subsection  respecting  ownership  or  availability  of  income  or  re- 
sources, and  the  determination  of  the  community  spouse  month- 
ly income  or  resource  allowance. 
'W  Fair  hearing.— 

**(A)  In  general. — If  either  the  institutionalized  spouse 
or  the  community  spouse  is  dissatisfied  with  a  determina- 
tion of— 

"(i)  the  community  spouse  monthly  incorne  allow- 
ance; 

"(ii)  the  amount  of  monthly  income  otherwise  avail- 
able to  the  community  spouse  (as  applied  under  subsec- 
tion (dX2XB)); 

**(iii)  the  computation  of  the  spousal  share  of  re- 
sources under  subsection  (cXD; 

**(iv)  the  attribution  of  resources  under  subsection 
(cX2);  or 

"(v)  the  determination  of  the  community  spouse  re- 
source allowance  (as  defined  in  subsection  (fX2)); 
such  spouse  is  entitled  to  a  fair  hearing  described  in  section 
1902(aX3)  with  respect  to  such  determination.  Any  such 
hearing  respecting  the  determination  of  the  community 
spouse  resource  allowance  shall  be  held  within  SO  days  of 
the  date  of  the  request  for  the  hearing. 

*WJ  Revision  of  minimum  monthly  maintenance 
NEEDS  ALLOWANCE. — If  either  such  spouse  establishes  that 
the  community  spouse  needs  income,  above  the  level  other- 
wise provided  by  the  minimum  monthly  maintenance  needs 
allowance,  due  to  exceptional  circumstances  resulting  in 
significant  financial  duress,  there  shall  be  substituted,  for 
the  minimum  monthly  maintenance  needs  allowance  th 
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subsection  (dX2XA),  an  amount  adequate  to  provide  such 
additional  income  as  is  necessary. 

*XC)  Revision  of  community  spouse  resource  allow- 
ance.— If  either  such  spouse  establishes  that  the  communi- 
ty spouse  resource  allowance  (in  relation  to  the  amount  of 
income  generated  by  such  an  allowance)  is  inadequate  to 
raise  the  community  spouse's  income  to  the  minimum 
monthly  maintenance  needs  allowance,  there  shall  be  sub- 
stituted, for  the  community  spouse  resource  allowance 
under  subsection  (p(2),  an  amount  adequate  to  provide  such 
a  minimum  monthly  maintenance  needs  allowance. 
''(f)  Permitting  Transfer  of  Resources  to  (Community 
Spouse.— 

**(V  In  general. — An  institutionalized  spouse  may,  without 
regard  to  section  1917,  transfer  to  the  community  spouse  (or  to 
another  for  the  sole  benefit  of  the  community  spouse)  an 
amount  equal  to  the  community  spouse  resource  allowance  (as 
defined  in  paragraph  (2)),  but  only  to  the  extent  the  resources  of 
the  institutionalized  spouse  are  transferred  to  (or  for  the  sole 
benefit  of)  the  community  spouse.  The  transfer  under  the  pre- 
ceding sentence  shall  be  made  as  soon  as  pacticable  after  the 
date  of  the  initial  determination  of  eligibility,  taking  into  ac- 
count such  time  as  may  be  necessary  to  obtain  a  court  order 
under  paragraph  (3). 

'W  (Community  spouse  resource  allowance  defined.— In 
paragraph  (1),  the  'community  spouse  resource  allowance'  for  a 
community  spouse  is  an  amount  (if  any)  by  which — 
"(A)  the  greatest  of— 

"(i)  $12,000  (subject  to  adjustment  under  subsection 
(g)),  or,  if  greater  (but  not  to  exceed  the  amount  speci- 
fied in  clause  (iiXII))  an  amount  specified  under  the 
State  plan; 

**(ii)  the  lesser  of  (I)  the  spousal  share  computed 
under  subsection  (cXlX  or  (II)  $60,000  (subject  to  adjust- 
ment under  subsection  (g)); 

'Yiii)  the  amount  established  under  subsection  (eX2); 

or 

**(iv)  the  amount  transferred  under  a  court  order 
under  paragraph  (S), 
exceeds 

'W)  the  amount  of  the  resources  otherwise  available  to 
the  community  spouse  (determined  without  regard  to  such 
an  allowance). 

Transfers  under  court  orders. — If  a  court  has  entered 
an  order  against  an  institutionalized  spouse  for  the  support  of 
the  community  spouse,  section  1917  shall  not  apply  to  amounts 
of  resources  transferred  pursuant  to  such  order  for  the  support 
of  the  spouse  of  a  family  member  (as  defined  in  subsection 
(dXD). 

''(g)  Indexing  Dollar  Amounts. — For  services  furnished  during 
a  calendar  year  after  1989,  the  dollar  amounts  specified  in  subsec- 
tions (dXSXC),  (fXiXAXi),  and  (fX2XA)(iiXII)  shall  he  increased  by  the 
same  percentage  as  the  percentage  increase  in  the  consumer  price 
index  for  all  urban  consumers  (all  items;  U.S.  city  average)  between 
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September  1988  and  the  September  before  the  calendar  year  in- 
volved. 

*'(h)  Definitions.— In  this  section: 

*W  The  term  'institutionalized  spouse'  means  an  individual 
who — 

*XA)  is  in  a  medical  institution  or  nursing  facility  or  who 
(at  the  option  of  the  State)  is  described  in  section 
imfaXlOXAXiiXVIX  and 

"(W  is  married  to  a  spouse  who  is  not  in  a  medical  insti- 
tution or  nursing  facility; 
but  does  not  include  any  such  individual  who  is  not  likely  to 
meet  the  requirements  of  subparagraph  (A)  for  at  least  SO  con- 
secutive days. 

"(2)  The  term  'community  spouse*  means  the  spouse  of  an  in- 
stitutionalized spouse. 

(2)  Section  1919(cXlXBXi)  (42  U.S.C.  1396r(cXlXBXi))  is  amend- 
ed by  inserting  "and  of  the  requirements  and  procedures  for  es- 
tablishing eligibility  for  medical  assistance  under  this  title,  in- 
cluding the  right  to  request  an  assessment  under  section 
1924(cXlXBr  before  the  semicolon, 
(b)  Taking  Into  Account  Certain  Transfers  of  Assets.— Sub- 
section (c)  of  section  1917  (42  U.S.C.  1396p)  is  amended  to  read  as 
follows: 

'*(cXl)  In  order  to  meet  the  requirements  of  this  subsection  (for 
purposes  of  section  1902(aX51XB)X  the  State  plan  must  provide  for  a 
period  of  ineligibility  in  the  case  of  an  institutionalized  individual 
(as  defined  in  paragraph  (3))  who,  at  any  time  during  the  30-month 
period  immediately  before  the  individual's  application  for  medical 
assistance  under  the  State  plan,  disposed  of  resources  for  less  than 
fair  market  value.  The  period  of  ineligibility  shall  begin  with  the 
month  in  which  such  resources  were  transferred  and  the  number  of 
months  in  such  period  shall  be  equal  to  the  lesser  of— 
*'(A)  30  months,  or 

*WXi)  the  total  uncompensated  value  of  the  resources  so 
transferred,  divided  by  (ii)  the  average  cost,  to  a  private  patient 
at  the  time  of  the  application,  of  nursing  facility  services  in  the 
State  or,  at  State  option,  in  the  community  in  which  the  indi- 
vidual is  institutionalized. 
**(2)  An  individual  shall  not  be  ineligible  for  medical  assistance 
by  reason  of  paragraph  (1)  to  the  extent  that — 

*U)  the  resources  transferred  were  a  home  and  title  to  the 
home  was  transferred  to — 

**(i)  the  spouse  of  such  individual; 

**(ii)  a  child  of  such  individual  who  is  under  age  21,  or 
(with  respect  to  States  eligible  to  participate  in  the  State 
program  established  under  title  XVI)  is  blind  or  perma- 
nently and  totally  disabled,  or  (with  respect  to  States  which 
are  not  eligible  to  participate  in  such  program)  is  blind  or 
disabled  as  defined  in  section  16H; 

**(iii)  a  sibling  of  such  individual  who  has  an  equity  in- 
terest in  such  fwme  and  who  was  residing  in  such  individ- 
uals home  for  a  period  of  at  least  one  year  immediately 
before  the  date  of  the  individual's  admission  to  the  medical 
institution  or  nursing  facility;  or 
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*XivJ  a  son  or  daughter  of  such  individual  (other  than  a 
child  described  in  clause  (ii))  who  was  residing  in  such  in- 
dividual's home  for  a  period  of  at  least  two  years  immedi- 
ately before  the  date  of  such  individual's  admission  to  the 
medical  institution  or  nursing  facility,  and  who  (as  deter- 
mined by  the  State)  provided  care  to  such  individual  which 
permitted  such  individual  to  reside  at  home  rather  than  in 
such  an  institution  or  facility; 
*'(B)  the  resources  were  transferred  to  (or  to  another  for  the 
sole  benefit  of)  the  community  spouse,  as  defined  in  section 
1924(hX2)y  or  the  individual's  child  who  is  blind  or  permanent- 
ly and  totally  disabled; 

*'(C)  a  satisfactory  showing  is  made  to  the  State  (in  accord- 
ance with  any  regulations  promulgated  by  the  Secretary)  that  (i) 
the  individual  intended  to  dispose  of  the  resources  either  at  fair 
market  value,  or  for  other  valuable  consideration,  or  (ii)  the  re- 
sources were  transferred  exclusively  for  a  purpose  other  than  to 
qualify  for  medical  assistance;  or 

**(D)  the  State  determines  that  denial  of  eligibility  would 
work  an  undue  hardship. 
"(3)  In  this  subsection,  the  term  ^institutionalized  individual' 
means  an  individual  who  is  an  inpatient  in  a  medical  institution  or 
nursing  facility. 

"(4)  A  State  (including  a  State  which  has  elected  treatment  under 
section  1902(f))  may  not  provide  for  any  period  of  ineligibility  for  an 
individual  due  to  transfer  of  resources  for  less  than  fair  market 
value  except  in  accordance  with  this  subsection. ". 

(c)  New  SSI  Policy  Regarding  Disposal  of  Resources  for 
Less  Than  Fair  Market  Value.— 

(1)  Elimination  of  ssi  penalty;  notification  of  medicaid 
policy  limiting  eligibility  of  institutionalized  individuals 
for  benefits  based  on  such  disposal  of  resources.— subsec- 
tion  (c)  of  section  ISIS  (42  U.S.C  1382b)  is  amended  to  read  as 
follows: 

"Notification  of  Medicaid  Policy  Restricting  Eligibility  of  Institu- 
tionalized Individuals  for  Benefits  Based  on  Disposal  of  Re- 
sources for  Less  Than  Fair  Market  Value 

"(cXV  At  the  time  an  individual  (and  the  individuaVs  eligible 
spouse,  if  any)  applies  for  benefits  under  this  title,  and  at  the  time 
the  eligibility  of  an  individual  (and  such  spouse,  if  any)  for  such 
benefits  is  redetermined,  the  Secretary  shall — 

"(A)  inform  such  individual  of  the  provisions  of  section 
1917(c)  providing  for  a  period  of  ineligibility  for  benefits  under 
title  XIX  for  individuals  who  make  certain  dispositions  of  re- 
sources for  less  than  fair  market  value,  and  inform  such  indi- 
vidual that  information  obtained  pursuant  to  subparagraph  (B) 
will  be  made  available  to  the  State  agency  administering  a 
State  plan  under  title  XIX  (as  provided  in  paragraph  (2));  and 
"(B)  obtain  from  such  individual  information  which  may  be 
used  by  the  State  agency  in  determining  whether  or  not  a  period 
of  ineligibility  for  such  benefits  would  be  required  by  reason  of 
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section  1917(c)  if  such  individual  (or  such  spouse,  if  any)  enters 

a  medical  institution  or  nursing  facility. 
**(2)  The  Secretary  shall  make  the  information  obtained  under 
paragraph  (1)(B)  available,  on  request,  to  any  State  agency  adminis- 
tering a  State  plan  approved  under  title  XIX, 

(2)  (Conforming  amendment.— Subparagraph  (B)  of  section 

leiKeXl)  (42  U.S.C.  1382(eXl))  is  amended  by  adding  after  and 

below  clause  (Hi)  the  following  new  sentence: 
**For  purposes  of  this  subsection,  a  hospital,  extended  care  facility, 
nursirig  home,  or  intermediate  care  facility  which  is  a  'medical  in- 
stitution or  nursing  facility*  within  the  meaning  of  section  1917(c) 
shall  be  considered  to  be  receiving  payments  with  respect  to  an  indi- 
vidual under  a  State  plan  approved  under  title  XIX  during  any 
period  of  ineligibility  of  such  individual  provided  for  under  the 
State  plan  pursuant  to  section  1917(c). 

(d)  Disregarding  Payments  for  Certain  Medical  Expenses  by 
Institutionalized  Individuals.— Section  1902  (42  U.S.C.  1396),  as 
amended  by  the  amendment  made  by  section  411(nXS)  of  this  Act,  is 
amended  by  adding  at  the  end  the  following  new  subsection: 

For  purposes  of  sections  1902(aX17)  and  1924(dXlXD)  and  for 
purposes  of  a  waiver  under  section  1915,  with  respect  to  the  post-eli- 
gibility treatment  of  income  of  individuals  who  are  institutional- 
ized or  receiving  home  or  community-based  services  under  such  a 
waiver,  there  shall  be  taken  into  account  amounts  for  incurred  ex- 
penses for  medical  or  remedial  care  that  are  not  subject  to  payment 
by  a  third  party,  including — 

**(A)  medicare  and  other  health  insurance  premiums,  deducti- 
bles, or  coinsurance,  and 

*W)  necessary  medical  or  remedial  care  recognized  under 
State  law  but  not  covered  under  the  State  plan  under  this  title, 
subject  to  reasonable  limits  the  State  may  establish  on  the 
amount  of  these  expenses. 

(e)  (Conforming  Amendment.— Section  1902  (42  U.S.C.  1396a),  as 
amended  by  the  amendment  made  by  section  411(nX3)  of  this  Act,  is 
amended — 

(1)  in  subsection  (aX10XCXi)(III),  by  striking  **the  same"  each 
place  it  appears  and  inserting  **no  more  restrictive  than  the"; 

(2)  by  striking  **and"  at  the  end  of  subsection  (aX49); 

(3)  by  striking  the  period  at  the  end  of  the  subsection  (aX50) 
and  inserting    and* ; 

(4)  by  inserting  after  paragraph  (50)  of  subsection  (a)  the  fol- 
lowing new  paragraph: 

**(51XA)  meet  the  requirements  of  section  1924  (relating  to  pro- 
tection of  community  spouses),  and  (B)  meet  the  requirement  of 
section  1917(c)  (relating  to  transfer  of  assets). ";  and 

(5)  in  subsection  (r),  as  added  by  subsection  (d) — 

(A)  by  redesignating  subparagraphs  (A)  and  (B)  as  clauses 
(i)  and  (ii),  respectively, 

(B)  by  inserting  "(1)"  after  "(r)'\  and 

(C)  by  adding  at  the  end  the  following  new  paragraph: 
"(2XA)  The  methodology  to  be  employed  in  determining  income 

and  resource  eligibility  for  individuals  under  subsection 
(aXlOXAXiXIIIX   (aXlOXAXiXlV),   (aXlOXAXii),   (aXlOXCXiXIIIX  or 
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under  subsection  (f)  may  be  less  restrictive,  and  shall  be  no  more  re- 
strictive, than  the  methodology — 

(ij  in  the  case  of  groups  consisting  of  aged,  blind,  or  disabled 
individuals,  under  the  supplemental  security  income  program 
under  title  XVI,  or 

*'(ii)  in  the  case  of  other  groups,  under  the  State  plan  most 
closely  categorically  related. 
"(B)  For  purposes  of  this  subsection  and  subsection  (aXW,  meth- 
odology ic  considered  to  be  *no  more  restrictive*  if,  using  the  method- 
ology, additional  individuals  may  be  eligible  for  medical  assistance 
and  no  individuals  who  are  otherwise  eligible  are  made  ineligible 
for  such  assistance.  *\ 

(f)  Treatment  of  Homestead  Exemption  in  Missouri.— The 
State  medical  assistance  plan  of  Missouri  shall  not  be  in  compli- 
ance with  the  requirements  of  title  XIX  of  the  Social  Security  Act 
as  of  October  1,  1989,  unless  such  plan  is  amended  to  provide  that, 
in  determining  the  resources  of  any  aged,  blind,  or  disabled  individ- 
ual in  the  State  who  applies  for  medical  assistance  under  such  plan 
on  or  after  such  date,  the  State  will  not  consider  the  home  of  the 
individual  as  a  resource/  regardless  of  the  value  of  the  home. 

(g)  Effective  Date.— 

(IXA)  The  amendments  made  by  this  section  apply  (except  as 
provided  in  this  subsection)  to  payments  under  title  XIX  of  the 
Social  Security  Act  for  calendar  quarters  beginning  on  or  after 
September  30,  1989,  without  regard  to  whether  or  not  final  reg- 
ulations to  carry  out  such  amendments  have  been  promulgated 
by  such  date. 

(B)  Section  1924  of  the  Social  Security  Act  (as  inserted  by  sub- 
section (a))  shall  only  apply  to  institutionalized  individuals 
who  begin  continuous  periods  of  institutionalization  on  or  after 
September  SO,  1989,  except  that  subsections  (b)  and  (d)  of  such 
section  (and  so  much  of  subsection  (e)  of  such  section  as  relates 
to  such  other  subsections)  shall  apply  as  of  such  date  to  individ- 
uals institutionalized  on  or  after  such  date. 

(2XA)  The  amendment  made  by  subsection  (b)  and  section 
1902(aX51)(B)  of  the  Social  Security  Act,  apply  (except  as  provid- 
ed in  paragraph  (5))  to  payments  under  title  XIX  of  the  Social 
Security  Act  for  calendar  quarters  beginning  on  or  after  July  1, 
1988,  or  the  date  of  the  enactment  of  this  Act,  without  regard  to 
whether  or  not  final  regulations  to  carry  out  such  amendments 
have  been  promulgated  by  such  date. 

(B)  Section  1917(c)  of  the  Social  Security  Act,  as  amended  by 
subsection  (b)  of  this  section,  shall  apply  to  resources  disposed 
of  on  or  after  July  1,  1988. 

(C)  Notwithstanding  subparagraphs  (A)  and  (B),  a  State  may 
continue  to  apply  the  policies  contained  in  the  State  plan  as  of 
June  SO,  1988,  with  respect  to  resources  disposed  of  before  July 
1,  1988. 

(S)  The  amendments  made  by  subsection  (c)  shall  apply  to 
transfers  occurring  on  or  after  July  1,  1988,  without  regard  to 
whether  or  not  final  regulations  to  carry  out  such  amendments 
have  been  promulgated  by  such  date. 

(4)  The  amendment  made  by  subsection  (d)  is  effective  on  and 
after  April  8,  1988.  The  final  rule  of  the  Health  Care  Financing 
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Administration  published  on  February  8,  1988  (53  Federal  Reg- 
ister 3586)  is  superseded  to  the  extent  inconsistent  with  the 
amendment  made  by  subsection  (d). 

(5)  In  the  case  of  a  State  plan  for  medical  assistance  under 
title  XIX  of  the  Social  Security  Act  which  the  Secretary  of 
Health  and  Human  Services  determines  requires  State  legisla- 
tion (other  than  legislation  appropriating  funds)  in  order  for 
the  plan  to  meet  the  additional  requirements  imposed  by  the 
amendments  made  by  this  section  (other  than  subsection  (e)), 
the  State  plan  shall  not  be  regarded  as  failing  to  comply  with 
the  requirements  of  such  title  solely  on  the  basis  of  its  failure  to 
meet  these  additional  requirements  before  the  first  day  of  the 
first  calendar  quarter  beginning  after  the  close  of  the  first  regu- 
lar session  of  the  State  legislature  that  begins  after  the  date  of 
the  enactment  of  this  Act.  For  purposes  of  the  previous  sentence, 
in  the  case  of  a  State  that  has  a  2-year  legislative  session,  each 
year  of  such  session  shall  be  deemed  to  be  a  separate  regular 
session  of  the  State  legislature. 

(6)  The  amendments  made  by  paragraphs  (1)  and  (5)  of  subsec- 
tion (e)  shall  apply  to  medical  assistance  furnished  on  or  after 
October  1,  1982. 

TITLE  IV— UNITED  STATES  BIPARTISAN 
COMMISSION  ON  COMPREHENSIVE 
HEALTH  CARE,  OBRA  TECHNICAL  COR- 
RECTIONS, AND  MISCELLANEOUS  PROVI- 
SIONS 

Subtitle  A — United  States  Bipartisan 
Commission  on  Comprehensive  Health  Care 

SEC  401.  ESTABLISHMENT. 

There  is  established  a  commission  to  be  known  as  the  United 
States  Bipartisan  Commission  on  Comprehensive  Health  Care  (in 
this  title  referred  to  as  the  ''Commission 

SEC.  402.  DUTIES, 
(a)  In  General.— The  Commission  shall— 

(1)  examine  shortcomings  in  the  current  health  care  delivery 
and  financing  mechanisms  that  limit  or  prevent  access  of  all 
individuals  in  the  United  States  to  comprehensive  health  care, 
and 

(2)  make  specific  recommendations  to  the  Congress  respecting 
Federal  programs,  policies,  and  financing  needed  to  assure  the 
availability  of-— 

(A)  comprehensive  long-term  care  services  for  the  elderly 
and  disabled, 

(B)  comprehensive  health  care  services  for  the  elderly  and 
disabled,  and 

(C)  comprehensive  health  care  services  for  all  individuals 
in  the  United  States. 
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(h)  Considerations  in  Recommendations. — In  making  its  recom- 
mendations, the  Commission  shall  consider — 

(V  the  amount  and  sources  (consistent  with  principles  of 
social  insurance)  of  Federal  funds  to  finance  the  needed  serv- 
ices, including  reallocations  of  existing  Federal  program  funds, 
and 

(2)  the  most  efficient  and  effective  manner  of  administering 
such  programs, 
(c)  Definitions.— In  this  title: 

(1)  The  term  ^^comprehensive  health  care  services^*  includes — 

(A)  inpatient  hospital  services  (including  mental  health 
services); 

(B)  skilled  nursing  facility  services,  intermediate  care  fa- 
cility services,  home  health  services,  and  other  long-term 
health  care  services; 

(C)  physician  services  and  other  outpatient  health  care 
services  (including  mental  health  services); 

(D)  periodic  general  physical  examinations,  eye  examina- 
tions, hearing  examinations,  dental  examinations,  foot  ex- 
aminations, and  other  preventive  health  care  services;  and 

(E)  prescription  drugs,  eyeglasses,  hearing  aids,  orthope- 
dic equipment,  and  dentures  (both  complete  and  partial). 

(2)  The  term  '^comprehensive  long-term  care  services  "  includes 
custodial  and  noncustodial  services  in  facilities,  as  well  as 
home  and  community-based  services. 

SEC.  403.  MEMBERSHIP. 

(a)  Appointment. — The  Commission  shall  be  composed  of  15 
members  cmpointed  as  follows: 

(1)  The  President  shall  appoint  3  members. 

(2)  The  President  Pro  Tempore  of  the  Senate  shall  appoint, 
after  consultation  with  the  minority  leader  of  the  Senate,  6 
members  of  the  Senate,  of  whom  not  more  than  i  may  be  of  the 
same  political  party. 

(2)  The  Speaker  of  the  House  of  Representatives  shall  appoint, 
after  consultation  with  the  minority  leader  of  the  House  ojf  Rep- 
resentatives, 6  members  of  the  House,  of  whom  not  more  than  4 
may  be  of  the  same  political  party. 

(b)  Chairman  and  Vice  Chairman. — The  (Commission  shall  elect 
a  chairman  and  vice  chairman  from  among  its  members. 

(c)  Vacancies.— Any  vacancy  in  the  membership  of  the  (Commis- 
sion shall  be  filled  in  the  manner  in  which  the  original  appoint- 
ment was  made  and  shall  not  affect  the  power  of  the  remaining 
members  to  execute  the  duties  of  the  (Commission. 

(d)  Quorum.— A  quorum  shall  consist  of  8  members  of  the  Com- 
mission, except  that  4  members  may  conduct  a  hearing  under  sec- 
tion 405(a). 

(e)  Meetings. — The  (Commission  shall  meet  at  the  call  of  its 
chairman  or  a  majority  of  its  members. 

(f)  (Compensation  and  Reimbursement  of  Expenses, — Members 
of  the  (Commission  are  not  entitled  to  receive  compensation  for  serv- 
ice on  the  (Commission.  Members  may  be  reimbursed  for  travel,  sub- 
sistence, and  other  necessary  expenses  incurred  in  carrying  out  the 
duties  of  the  Commission. 
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SEC.  404,  STAFF  AND  CONSULTANTS, 

(a)  Staff. — The  Commission  may  appoint  and  determine  the  com- 
pensation of  such  staff  as  may  be  necessary  to  carry  out  the  duties  of 
the  Commission.  Such  appointments  and  compensation  may  be 
made  without  regard  to  the  provisions  of  title  5,  United  States  Code, 
that  govern  appointments  in  the  competitive  services,  and  the  provi- 
sions of  chapter  51  and  subchapter  III  of  chapter  53  of  such  title 
that  relate  to  classifications  and  the  General  Schedule  pay  rates. 

(b)  Consultants. — The  Commission  may  procure  such  temporary 
and  intermittent  services  of  consultants  under  section  3109(b)  of  title 
5,  United  States  Code,  as  the  Commission  determines  to  be  necessary 
to  carry  out  the  duties  of  the  Commission. 

SEC.  405.  POWERS. 

(a)  Hearings  and  Other  Activities.— For  the  purpose  of  carry- 
ing out  its  duties,  the  Commission  may  hold  such  hearings  and  un- 
dertake such  other  activities  as  the  Commission  determines  to  be 
necessary  to  carry  out  its  duties. 

(b)  Studies  by  General  Accounting  Office.— Upon  the  request 
of  the  Commission,  the  Comptroller  General  shall  conduct  such 
studies  or  investigations  as  the  Commission  determines  to  be  neces- 
sary to  carry  out  its  duties. 

(c)  Cost  Estimates  by  Congressional  Budget  Office.— 

(1)  Upon  the  request  of  the  Commission,  the  Director  of  the 
Congressional  Budget  Office  shall  provide  to  the  Commission 
such  cost  estimates  as  the  Commission  determines  to  be  neces- 
sary to  carry  out  its  duties. 

(2)  The  Commission  shall  reimburse  the  Director  of  the  Con- 
gressional Budget  Office  for  expenses  relating  to  the  employ- 
ment in  the  office  of  the  Director  of  such  additional  staff  as 
may  be  necessary  for  the  Director  to  comply  with  requests  by  the 
Commission  under  paragraph  (1). 

(d)  Detail  of  Federal  Employees. — Upon  the  request  of  the 
Commission,  the  head  of  any  Federal  agency  is  authorized  to  detail, 
without  reimbursement,  any  of  the  personnel  of  such  agency  to  the 
Commission  to  assist  the  Commission  in  carrying  out  its  duties.  Any 
such  detail  shall  not  interrupt  or  otherwise  affect  the  civil  service 
status  or  privileges  of  the  Federal  employee. 

(e)  Technical  Assistance.— Upon  the  request  of  the  Commission, 
the  head  of  a  Federal  agency  shall  provide  such  technical  assistance 
to  the  Commission  as  the  Commission  determines  to  be  necessary  to 
carry  out  its  duties. 

(f)  Use  of  Mails. — The  Commission  may  use  the  United  States 
mails  in  the  same  manner  and  under  the  same  conditions  as  Feder- 
al agencies. 

(g)  Obtaining  Information.— The  Commission  may  secure  direct- 
ly from  any  Federal  agency  information  necessary  to  enable  it  to 
carry  out  its  duties,  if  the  information  may  be  disclosed  under  sec- 
tion 552  of  title  5,  United  States  Code.  Upon  request  of  the  Chair- 
man of  the  Commission,  the  head  of  such  agency  shall  furnish  such 
information  to  the  Commission. 

(h)  Administrative  Support  Services. — Upon  the  request  of  the 
Commission,  the  Administrator  of  General  Services  shall  provide  to 
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the  Commission  on  a  reimbursable  basis  such  administrative  sup- 
port services  as  the  Commission  may  request. 

(ij  Acceptance  of  Donations. — The  Commission  may  accept,  use, 
and  dispose  of  gifts  or  donations  of  services  or  property. 

SEC  40$.  REPORT. 

(a)  Report  on  Comprehensive  Long-Term  Care  Services  for 
THE  Elderly  and  DiSABLED.^The  Commission  shall  submit  to 
Congress  a  report,  not  later  than  6  months  after  the  date  of  the  en- 
actment of  this  Act,  containing  its  findings  and  recommendations 
regarding  comprehensive  long-term  care  services  for  the  elderly  and 
disabled.  The  report  shall  include  detailed  recommendations  for  ap- 
propriate legislative  initiatives  respecting  such  services. 

(bj  Report  on  Comprehensive  Health  Care  Services.— The 
Commission  shall  submit  to  Congress  a  report,  not  later  than  1  year 
after  the  date  of  the  enactment  of  this  Act,  containing  its  findings 
and  recommendations  regarding  comprehensive  health  care  services 
for  the  elderly  and  disabled  and  comprehensive  health  care  services 
for  all  individuals  in  the  United  States.  The  report  shall  include 
detailed  recommendations  for  appropriate  legislative  initiatives  re- 
specting such  services. 

SEC  407.  termination. 

The  Commission  shall  terminate  30  days  after  the  date  of  submis- 
sion of  the  report  required  in  section  i06(b). 

SEC.  408.  authorization  OF  APPROPRIATIONS. 

There  are  authorized  to  be  appropriated  $1,500,000  to  carry  out 
this  title. 

Subtitle  B — OBRA  Technical  Corrections 

SEC  4IL  TECHNICAL  CORRECTIONS  TO  CERTAIN  HEALTH  CARE  PROVI- 
SIONS IN  THE  OMNIBUS  BUDGET  RECONCILIATION  ACT  OF 
1987. 

(a)  Reference  to  OBRA  and  Effective  Dates.— 

(1)  Reference.— In  this  section,  the  term  "OBRA"  refers  to 
the  Omnibus  Budget  Reconciliation  Act  of  1987  (Public  Law 
100-203). 

(2)  Effective  date. — Except  as  specifically  provided  in  this 
section,  the  amendments  made  by  this  section,  as  they  relate  to 
a  provision  in  OBRA,  shall  be  effective  as  if  they  were  included 
in  the  enactment  of  that  provision  in  OBRA. 

(3)  Ratification  of  enrollment  corrections  and  printed 
enrollment.  — 

(A)  In  GENERAL. —  Exccpt  OS  provided  in  subparagraph 
(B),  the  enrollment  corrections  noted  in  footnotes  numbered 
9  through  72  of  OBRA  are  hereby  ratified  and  shall  be  con- 
sidered to  have  been  enacted  as  part  of  OBRA.  The  printed 
enrollment  of  title  IV  of  OBRA,  as  prepared  and  printed 
under  section  8004  of  OBRA  (including  the  footnote  correc- 
tions described  in  subparagraph  (B)  and  as  incorporating 
the  clarifications  described  in  subparagraph  (C)),  shojl  be 
deemed  to  constitute  title  IV  of  OBRA  as  enacted. 
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(B)  Footnote  corrections.-^V  With  respect  to  the  refer- 
ence to  which  footnote  28  relates  (101  Stat.  1SS0-81X  the  ref 
erence  shall  be  deemed  to  have  read  '*lS20a-7by\ 

(ii)  With  respect  to  the  word  to  which  footnote  30  relates 
(101  Stat.  1SS0-9U  the  word  shall  be  deemed  to  have  read 
''the". 

(Hi)  With  respect  to  the  designation  to  which  footnote  52 
relates  (101  Stat.  1330-1511  the  designation  shall  be  deemed 
to  have  read  'W". 

(C)  Clarifications  of  illegible  matter.— (i)  Section 
1842(nXlXA)  of  the  Social  Security  Act,  as  added  by  section 
4051(a)  of  OBRA  (101  Stat.  1330-93),  is  deemed  to  have  the 
phrase  "the  supplier's  reasonable  charge  to  individuals  en- 
rolled under  this  part  for  the  test"  immediately  after  ''or,  if 
lower,  the". 

(ii)  Section  1834(aX7XBXi)  of  the  Social  Security  Act,  as 
inserted  by  section  4062(b)  of  OBRA  (101  Stat.  1330-103),  is 
deemed  to  have  a  reference  to  "1987"  immediately  after 
"December". 

(b)  Corrections  Relating  to  Part  1  of  Subtitle  A  of  Title  IV 
(Part  A  of  the  Medicare  Program).— 

(1)  Section  ^oo2.-—(A)  Subclauses  (III)  and  (TV)  of  section 
1886(bX3)(BXi)  of  the  Social  Security  Act,  as  amended  by  section 


and  inserting  "for  hospitals  located  in  other  urban  areas  \ 

(B)  Section  1886(bX3XBXiXIV)  of  the  Social  Secunty  Act,  as 
amended  by  section  4002(a)  of  OBRA,  is  amended  by  striking 
"percent"  each  place  it  appears  and  inserting  "percentage 
points  ". 

(C)  Section  1886(bX3XBXiXV)  of  the  Social  Secunty  Act,  as 
amended  by  section  4()02(a)  of  OBRA,  is  amended  by  inserting 
"increase"  after  "market  basket  percentage". 

(D)  The  second  sentence  of  section  1886(dX2XD)  of  the  Social 
Security  Act,  as  amended  by  section  4002(b)  of  OBRA,  is  amend- 
ed by  striking  "the  publication  described  in  subsection  (eX5)(B)" 
and  inserting  "the  publications  described  in  subsection  (eX5)" 

(E)  Section  4002(cXlXBXiii)  of  OBRA  is  amended,  in  the 
matter  stricken,  by  striking  the  comma  after  "available". 

(F)  Section  1886(dX3XAXii)  of  the  Social  Secunty  Act,  as 
amended  by  section  4002(c)(lXC)  of  OBRA,  is  amended  by  strik- 
ing "in  urban  areas  "  and  inserting  "in  other  urban  areas  ". 

(G)  Section  1886(dXlXAXiii)  of  the  Social  Secunty  Act,  as 
amended  by  section  4002(d)  of  OBRA,  is  amended  by  striking 
"if  greater"  and  inserting  "if  the  average  standardized  amount 
(described  in  clause  (i)(I)  or  clause  (ii)(I)  of  paragraph  (3)(D))  for 
hospitals  within  the  region  of,  and  in  the  same  rural  large 
urban,  or  other  urban  area  as,  the  hospital  is  greater  than  the 
average  standardized  amount  (described  in  the  respective 
clause)  for  hospitals  within  the  United  States  in  that  type  of 
area  ". 

(HXi)  Section  1886(dX2XD)  of  the  Social  Security  Act  is 
amended  by  striking  the  last  sentence  (added  by  section 
4002(fXlXA)  of  OBRA). 


4002(a)  of  OBRA,  are  amended 
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(W  Section  i002(f)  of  OBRA  is  amended  by  adding  at  the  end 
the  following  new  paragraph: 

'W  The  second  sentence  of  section  1813(hXV  of  the  Social  Se- 
cunty  Act  (42  U.S.C.  1395e(hXl))  is  amended  by  stnkine  'appli- 
cable percentage  increase '  and  all  that  follows  through  'is  ap- 
plied' and  inserting  'Secretary's  best  estimate  of  the  payment- 
weighted  average  of  the  applicable  percentage  increases  (as  de- 
fined in  section  1886(bX3XB))  which  are  applied'. ". 

(Hi)  The  amendment  made  by  clause  (ii)  shall  apply  to  the  in- 
patient hospital  deductible  for  years  beginning  with  1989. 

a)  Section  4002(g)  of  OBRA  is  amended— 

(i)  in  paragraph  (IXAX  by  stnking  "1886(aXlXAXiii)''  and 
inserting  "1886(dXlXAXiii)'\ 

(ii)  in  paragraphs  (1)(B)  and  (2)(B),  by  striking 
"1886(dXSXB)"  and  inserting  "1886(bX3XB)",  and 

(Hi)  in  paragraph  (6),  by  striking  "1886(dX10XB)"  and  in- 
serting "1886(dXlXB)". 

(2)  Section  400s.— Section  4003(d)  of  OBRA  is  amended— 

(A)  in  paragraph  (2) — 

(i)  by  inserting  *'(other  than  under  section 
1886(dX5XF)  of  such  Act)"  after  "receives  payments", 
and 

(ii)  by  inserting  "of  such  services "  after  "reasonable 
costs";  and 

(B)  in  the  matter  following  paragraph  (2),  by  inserting 
"the" after  "facilities  of- 

(3)  Section  ^00^.— Section  4004(a)  of  OBRA  is  amended  by  in- 
serting "(1)"  after  "Survey. — "  and  by  adding  at  the  end  the 
following  new  paragraph: 

"(2)  Section  1886(dX9XCXiv)  of  such  Act  is  amended  by  adding  at 
the  end  the  following  new  sentence:  'The  second  and  third  sentences 
of  paragraph  (3)(E)  shall  apply  to  subsection  (d)  Puerto  Rico  hospi- 
tals under  this  clause  in  the  same  manner  as  they  apply  to  subsec- 
tion (d)  hospitals  under  such  paragraph  and,  for  purposes  of  this 
clause,  any  reference  in  such  paragraph  to  a  subsection  (d)  hospital 
is  deemed  a  reference  to  a  subsection  (d)  Puerto  Rico  hospital. '. '. 

(4)  Section  uoo5.—(A)  Section  1886(dX8XB)  of  the  Social  Secu- 
rity Act,  as  added  by  section  4005(aXlXD)  of  OBRA,  is  amend- 
ed— 

(i)  by  striking  "The  Secretary"  and  inserting  "For  pur- 
poses of  this  subsection,  the  Secretary",  and 

(ii)  by  striking  all  that  follows  "if"  and  inserting  the  fol- 
lowing: "the  rural  county  would  otherwise  be  considered 
part  of  an  urban  area,  under  the  standards  for  designating 
Metropolitan  Statistical  Areas  (and  for  designating  New 
England  County  Metropolitan  Areas)  published  in  the  Fed- 
eral Register  on  January  3,  1980,  if  the  commuting  rates 
used  in  determining  outlying  counties  (or,  for  New  Eng- 
land, similar  recognized  areas)  were  determined  on  the 
basis  of  the  aggregate  number  of  resident  workers  who  com- 
mute to  (and,  if  applicable  under  the  standards,  from)  the 
central  county  or  counties  of  all  contiguous  Metropolitan 
Statistical  Areas  (or  New  England  County  Metropolitan 
Areas). ". 
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(B)  Section  1886(dX8XC)  of  the  Social  Security  Act,  as  added 
by  section  4005(aXlXB)  of  OBRA,  is  amended  by  striking 

standardized  amount"  and  inserting  * 'standardized  amounts  . 

(C)  Section  i005(a)  of  OBRA  is  amended— 

(i)  in  paragraph  (IXDX  by  striking  ''subparagraph "  and 
inserting  "subparagraphs",  and 

(ii)  in  paragraph  (3),  by  striking  "This  section,  and  the 
amendments  made  by  paragraph  (1), "  and  inserting  "This 
subsection 

(DJ  Section  1883(dXS)  of  the  Social  Security  Act,  as  added  by 
section  i005(bX2XB)  of  OBRA,  is  amended  by  inserting  before 
the  period  at  the  end  the  following:  ",  except  that  such  payment 
shall  continue  to  be  made  in  the  period  for  those  patients  who 
are  receiving  extended  care  services  at  the  time  the  hospital 
reaches  the  limit  specified  in  this  paragraph  *\ 

(5)  Section  ^oo6.--{A)  Section  1886(gX3XAXiv)  of  the  Social 
Security  Act,  as  amended  by  section  4006(a)  of  OBRA,  is  amend- 
ed by  inserting  "for  payments  attributable"  after  "15  percent" 

(B)  Section  4006(a)  of  OBRA  is  amended— 

(i)  by  adding  "and"  at  the  end  of  subparagraph  (A),  and 

(ii)  by  redesignating  (A)  and  (B)  as  paragraphs  (1)  and  (2), 
respectively. 

(6)  Section  ^oo?.— Section  4007  of  OBRA  is  amended— 

(A)  in  the  second  sentence  of  subsection  (a),  by  striking 
"updata" and  inserting  "updated"; 

(B)  by  amending  su&ection  (b)  to  read  as  follows: 

"(b)  Requiring  Reporting  of  Standardized  Cost  Report  Elec- 
tronically.— 

"(1)  In  GENERAL.— Section  1886(fXl)  of  the  Social  Security  Act 
(42  U.S.C.  lS95ww(f)(l))  is  amended— 

"(A)  by  striking  *,  for  a  period  ending  not  earlier  than 
September  SO,  1988,  \ 

"(B)  by  inserting  '(A)*  after  '(fKl)\  and 
"(C)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"  '(BXi)  Subject  to  clause  (ii),  the  Secretary  shall  place  into  effect 
a  standardized  electronic  cost  reporting  format  for  hospitals  under 
this  title. 

"  '(ii)  The  Secretary  may  delay  or  waive  the  implementation  of 
such  format  in  particular  instances  where  such  implementation 
would  result  in  financial  hardship  (in  particular  with  respect  to 
hospitals  with  a  small  percentage  of  inpatients  entitled  to  benefits 
under  this  title). ' 

"(2)  Effective  date. — The  amendment  made  by  paragraph 
(IXC)  shall  apply  to  hospital  cost  reporting  periods  beginning  on 
or  after  October  1,  1989. ";  and 

(C)  in  subsection  (c) — 

(i)  in  paragraph  (1) — 

(I)  by  striking  "3-year",  and 

(II)  by  striking  "contracting"  and  inserting  "con- 
ducting"; 

(ii)  in  paragraph  (2),  by  striking  "by  category  of  serv- 
ice and '  in  subparagraphs  (A)  and  (B); 
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aw  in  paragraph  (2XCX  by  striking  ''(by  category  of 
service)') 

(iv)  in  paragraph  (2),  by  striking  subparagraph  (D) 
and  redesignating  subparagraphs  (E)  through  (L)  as 
subparagraphs  (D)  through  (K),  respectively; 

(v)  by  amending  subparagraph  (I),  as  so  redesignated, 
to  read  as  follows: 

*W  Bad  debt  and  charity  care. 

(vi)  in  paragraph  (2),  by  adding  at  the  end  the  fol- 
lowing: 

**The  Secretary  shall  develop  a  definition  of  'outpatient  visit'  for 
purposes  of  reporting  hospital  information. "; 

(vii)  in  paragraph  (5),  by  striking  "paragraph  (3)" 
and  inserting  'paragraph  (2)"; 

(viii)  in  paragraph  (5XA),  by  striking  "The  terms" 
and  all  that  follows  through  "as"  and  inserting  "The 
term  'bad  debt  and  charity  care '  has  such  meaning  as  "; 

(ix)  in  paragraph  (5)(B)— 

(I)  by  inserting  "at  least" after  "to payors", 

(II)  by  stnking  "title  VHI"  and  inserting  "title 
XVIII",  and 

(III)  by  striking  "self-paying  individuals"  and 
inserting  "and  other  persons  (including  self-paying 
individuals)";  and 

(x)  in  paragraph  (6)— 

(I)  by  striking  "$1,000,000  for  each  of  and  in- 
serting "a  total  of  $3,000,000  for", 

(II)  by  inserting  "or  from  operation  funds"  after 
"research  funds ', 

(III)  by  striking  ",  and  at  least"  and  all  that  fol- 
lows through  'operations  funds"  and  inserting 
"and",  and 

(IV)  by  striking  "over  3  years  ". 

(7)  Section  4008.— Section  4008(dXlXB)  of  OBRA  is  amended 
by  striking  "1886"  and  inserting  "1886(d)". 

(8)  Section  4009.— (A)  Section  4009(a)  of  OBRA  is  amended— 

(i)  by  striking  paragraphs  (1)  and  (2)  and  inserting  the 
following: 

"(1)  Increase  in  civil  monetary  penalty  and  exclusion  of 
RESPONSIBLE  PHYSICIAN  VIOLATORS. — Section  1867(dX2)  of  the 
Social  Security  Act  (42  U.S.C.  1395dd(dX2))  is  amended— 
"(A)  in  the  second  sentence — 

"(i)  by  redesignating  such  sentence  as  subparagraph 
(C), 

"(ii)  by  striking  'previous  sentence'  and  inserting 
'this  paragraph ',  ana 

"(Hi)  by  redesignating  subparagraphs  (A)  and  (B)  as 
clauses  (i)  and  (ii),  respectively;  and 
"(B)  by  striking  the  first  sentence  and  inserting  the  fol- 
lowing: '(A)  A  participating  hospital  that  knowingly  vio- 
lates a  requirement  of  this  section  is  subject  to  a  civil 
money  penalty  of  not  more  than  $50,000  for  each  such  vio- 
lation. The  provisions  of  section  1128A  (other  than  subsec- 
tions (a)  and  (b))  shall  apply  to  a  civil  money  penalty  under 
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this  subparagraph  in  the  same  manner  as  such  provisions 
apply  with  respect  to  a  penalty  or  proceeding  unaer  section 
1128A(a), 

"  *(B)  The  responsible  physician  in  a  participating  hospi- 
tal with  respect  to  the  hospitaVs  violation  of  a  requirement 
of  this  subsection  is  subject  to  the  sanctions  described  in 
section  18i2(jX2),  except  that,  for  purposes  of  this  subpara- 
graph, the  civil  money  penalty  with  respect  to  each  viola- 
tion may  not  exceed  $50,000,  rather  than  $2,000. '  and 

(ii)  by  redesignating  paragraph  (3)  as  paragraph  (2). 

(B)  Section  4009(dXlXA)  of  OBRA  is  amended,  in  the  matter 
inserted  by  such  section,  by  striking  the  comma  after  ^'represent- 
atives  *\ 

(C)  Section  i009(i)  of  OBRA  is  amended  by  striking  "New 
England  county  metropolitan  areas**  and  **4001(by*  ana  insert- 
ing "urban  areas  in  New  England**  and  "4002(b)**,  respectively. 

(D)  Section  4009(j)  of  OBRA  is  amended  by  adding  at  the  end 
the  following  new  paragraphs: 

"(9)  Section  1818(c)  of  the  Social  Security  Act  (42  U.S.C.  lS95i- 
2(c))  is  amended  by  striking  paragraph  (4)  and  redesignating 
paragraphs  (5)  through  (7)  as  paragraphs  (4)  through  (6),  respec- 
tively. 

"(10)  Section  9305(d)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986  is  amended  by  striking  2  years  after  the  date  of  the 
enactment  of  this  Act*  arid  inserting  *  January  1,  1990*.  **. 
(c)  Corrections  Relating  to  Subpart  A  of  Part  2  of  Subtitle 
A  OF  Title  IV  (Health  Maintenance  Organization  Reforms).— 

(1)  Section  4011.— Subparagraph  (F)  of  section  1876(cX3)  of 
the  Social  Security  Act,  as  added  by  the  amendment  made  by 
section  4011(aXl)  of  OBRA,  is  amerced  by  moving  its  indenta- 
tion 4  cms  to  the  left  so  its  left  margin  is  aligned  with  the  left 
margin  of  subparagraph  (G)  of  that  section,  as  added  by  section 
4011(bXl)ofOBRA. 

(2)  Section  4012.— (AXi)  Section  1866(aXlXO)  of  the  Social  Se- 
curity Act,  as  inserted  by  section  4012(a)  of  OBRA,  is  amended 
by  striking  "with  a  risk-sharing  contract  under  section  1876** 
and  inserting  '*(i)  with  a  risk-sharing  contract  under  section 
1876,  under  section  1876(iX2XA)  (as  in  effect  before  February  1, 
1985),  under  section  402(a)  of  the  Social  Security  Amendments 
of  1967,  or  under  section  222(a)  of  the  Social  Security  Amend- 
ments of  1972,  and  (ii)  which  does  not  have  a,  contract  establish- 
ing payment  amounts  for  services  furnished  to  members  of  the 
organization  **. 

(ii)  The  amendment  made  by  clause  (i)  shall  apply  to  admis- 
sions occurring  on  or  after  the  first  day  of  the  fourth  month  be- 
ginning after  the  date  of  the  enactment  of  this  Act. 

(B)  Section  4012(c)  of  OBRA  is  amended  by  striking  "para- 
graph (2)**  and  inserting  "subsection  (a)*\ 

(S)  Section  401S.— Section  4013  of  OBRA  is  amended  by 
striking  "(a)  In  General  **  and  all  that  follows  through  the  end 
and  inserting  the  following: 
"Section  2S50(bXS)  of  the  Deficit  Reduction  Act  of  1984  is  amend- 
ed by  striking  Your  years  after  the  date  of  the  encuitment  of  this  Act* 
and  inserting  ^September  SO,  1990'.  **. 
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(4)  Section  4OII— Section  1876(iX6)  of  the  Social  Security 
Act,  as  amended  by  section  4OI4  of  OBRA,  is  amended — 

(A)  in  subparagraph  (A),  by  inserting  '\  in  addition  to 
any  other  remedies  authorized  by  law,  after  "the  Secretary 
may  provide",  and 

(B)  in  the  last  sentence  of  subparagraph  (B),  by  striking 
**under  that  section"  and  inserting  "or  proceeding  under 
section  1128A(ay\ 

(5)  Section  4OI8.— Section  1876(fX3XA)  of  the  Social  Security 
Act,  as  inserted  by  section  4018(a)  of  OBRA,  is  amended — 

(A)  by  inserting  "enrollment  and  residency  requirements 
under  this  section  and  for"  after  "for purposes  of\  and 

(B)  by  striking  "of  the  subdivision"  and  inserting  "de- 
scribed in  subparagraph  (BXiii)  who  receive  services 
through  the  subdivision  \ 

(d)  Corrections  Relating  to  Subpart  B  of  Part  2  of  Subtitle 
A  OF  Title  IV  (Home  Health  Quality).— 

a  J  Section  4021.— (A)  Section  1891(a)  of  the  Social  Secunty 
Act,  as  added  by  section  4021(b)  of  OBRA,  is  amended — 

(i)  in  paragraph  (SXA),  by  striking  "who  is  not  a  licensed 
health  care  professional  (as  defined  in  subparagraph  (F))", 

(ii)  in  paragraph  (S)(F),  by  inserting  "physical  or  occupa- 
tional therapy  assistant,"  after  "occupational  therapist,", 
and 

(Hi)  by  striking  paragraph  (4)  and  by  redesignating  para- 
graphs (5)  and  (6)  as  paragraphs  (4)  and  (5),  respectively. 

(BXi)  Section  1861(n)  of  the  Social  Secunty  Act  (42  U.S.C. 
lS95x(n))  is  amended  by  inserting  before  the  period  at  the  end 
the  following:  ";  except  that  such  term  does  not  include  such 
equipment  furnished  by  a  supplier  who  has  used,  for  the  dem- 
onstration and  use  of  specific  equipment,  an  individual  who 
has  not  met  such  minimum  training  standards  as  the  Secretary 
may  establish  with  respect  to  the  demonstration  and  use  of  such 
specific  equipment". 

(ii)  The  amendment  made  by  clause  (i)  shall  apply  to  equip- 
ment furnished  on  or  after  the  effective  date  provided  in  section 
4021(c)  of  OBRA. 

(2)  Section  4022.— (A)  The  third  sentence  of  section  1891(cXl) 
of  the  Social  Security  Act,  as  added  by  section  4022(a)  of  OBRA, 
is  amended  by  inserting  "(other  than  subsections  (a)  and  (b))" 
after  "1128A". 

(B)  Section  1891(dX2XA)  of  the  Social  Security  Act,  as  added 
by  section  4022(a)  of  OBRA,  is  amended  by  striking  "1991 "  and 
inserting  "1992". 

(3)  Section  4023.— (A)  Section  4023  of  OBRA  is  amended  by 
inserting  "(a)  In  General.— "  before  "Section  1891". 

(B)  Section  1891(fX2XA)  of  the  Social  Security  Act,  as  added 
by  section  4023  of  OBRA,  is  amended— 

(i)  by  moving  the  indentation  of  clauses  (i)  through  (Hi) 
(and  the  sentence  following  clause  (Hi))  2  ems  to  the  left, 

(ii)  in  clause  (i),  by  striking  "for  each  day  of  noncompli- 
ance" and  inserting  "in  an  amount  not  to  exceed  $10,000" 
for  each  day  of  noncompliance",  and 
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aw  by  inserting  after  and  below  clause  (iiiX  the  follow- 
ing: 

**The  provisions  of  section  1128A  (other  than  subsections  (a)  and 
(b))  shall  apply  to  a  civil  money  penalty  under  clause  (i)  in  the 
same  manner  as  such  provisions  apply  to  a  penalty  or  proceed- 
ing under  section  1128A(a). 

(C)  Section  4023(b)  of  OBRA  is  amended  by  inserting  before 
the  period  at  the  end  the  following:  and  no  intermediate 
sanction  described  in  section  1891(fX2XA)  of  such  Act  shall  be 
imposed  for  violations  occurring  before  such  effective  date". 

(4)  Section  4025.— (A)  Section  1864(a)  of  the  Social  Security 
Act  is  amended — 

(i)  in  the  first  sentence  added  by  section  4025(a)  of  OBRA, 
by  striking  "most  recent  accreditation  survey  conducted 
with  respect  to  the  agency, "  and  inserting  "most  recent  ac- 
creditation survey  conducted  by  a  State  agency  or  private 
accreditation  agency  under  section  1865  with  respect  to  the 
home  health  agency,  *\  and 

(ii)  in  the  second  sentence  so  added — 

G)  by  insertirig  "such  State  or  local"  before  "agency" 
the  first  place  it  appears,  and 

(II)  by  striking  "section  1864  "  inserting  "section 
1865". 

(B)  Section  4025  of  OBRA  is  amended— 

(i)  in  subsection  (b),  by  striking  "subsection  (a)"  and  in- 
serting "this  section "  and  by  redesignating  such  subsection 
as  subsection  (c),  and 

(ii)  by  inserting  after  subsection  (a)  the  following  new 
subsection: 

"(b)  (Informing  Amendment. — The  last  sentence  of  section 
1865(a)  of  such  Act  (42  U.S.C.  lS95bb(a))  is  amended  by  inserting 
'(other  than  a  survey  with  respect  to  a  home  health  agency*  after 
*any  accreditation  survey*. ". 

(5)  Section  uo26.—(A)  Section  1861(vXlXLXiii)  of  the  Social 
Security  Act,  as  added  by  section  4026(a)(1)  of  OBRA,  is  amend- 
ed— 

(i)  by  striking  "audited"  each  place  it  appears  and  insert- 
ing "verified",  and 

(ii)  by  adding  at  the  end  the  following: 

"In  the  case  of  a  home  health  agency  that  refuses  to  provide  data, 
or  deliberately  provides  false  data,  respecting  wages  for  purposes  of 
this  clause  upon  the  request  of  the  Secretary,  the  Secretary  may 
withhold  up  to  5  percent  of  the  amount  of  the  payments  otherwise 
payable  to  the  agency  under  this  title  until  such  date  as  the  Secre- 
tary determines  that  such  data  has  been  satisfactorily  provided. ". 

(B)  Section  4026(aX2)  of  OBRA  is  amended  by  striking  "July 
1,  1988"  and  inserting  "July  1,  1989". 

(C)  Section  4026(b)  of  OBRA  is  amended  by  striking  "June  1, 
1988"  and  inserting  "June  1,  1989". 

(6)  Section  W27.— Section  4027(a)  of  OBRA  is  amended  by 
sinking  "July  1,  1988" and  inserting  "April  1,  1989". 

(e)  Corrections  Relating  to  Subpart  C  of  Part  2  of  Subtitle 
A  OF  Title  IV  (Other  Medicare  Part  A  and  B  Provisions).— 
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W  Section  j^0S2,—(A)  Section  k032  of  OBRA  is  amended  by 
striking  "and  Physician  Review*'  in  the  heading  of  subsection 
(a)  and  by  striking  **and  carriers"  in  the  heading  of  subsec- 
tion (b). 

(B)  Section  18160X2)  of  the  Social  Security  Act,  as  added  by 
section  i032(a)  of  OBRA,  is  amended— 

(i)  by  inserting  "in  the  case  of  a  request  for  reconsider- 
ation of  a  denial/*  after  "(2y\  and 

(ii)  by  inserting  "the"  before  "disposition", 

(C)  Section  i032(cXlXB)  of  OBRA  is  amended  by  striking 
"claims  filed"  and  inserting  "reconsiderations  requested", 

(2)  Section  uoss.—Section  4033  of  OBRA  is  amended— 

(A)  by  striking  "(a)  In  General.—"; 

(B)  by  redesignating  paragraphs  (1)  and  (2)  (and  subpara- 
graphs (A)  and  (B)  of  paragraph  (2))  as  subsections  (a)  and 
(b)  (and  paragraphs  (1)  and  (2)  of  subsection  (b)X  respective- 
ly; and 

(C)  by  aligning  the  left  margins  of  the  matter  in  such  sec- 
tion flush  left, 

(3)  Section  40S9.— Section  4039  of  OBRA  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

"(h)  Technical  Corrections.— 

"(1)  Section  1128A(b)  of  the  Social  Secunty  Act  (42  U.S.C. 
1320a-7a(b))  is  amended— 

"(A)  in  paragraph  (IXA),  by  striking  *XVII'  and  inserting 
'XVin\  and 

"(B)  in  paragraph  (2)  by  inserting  *each*  after  *$2,000  for\ 
"(2)  Section  1138(aXlXB)  of  such  Act  (42  U.S.C.  1320b- 

8(aXl)(B))  is  amended  by  striking  *In '  and  inserting  *in '. 

"(3)  Section  1154(aX4)  of  such  Act  (42  U.S.C.  1320c-3(aX4))  is 

amended — 

(A)  by  indenting  subparagraphs  (B)  and  (C)  (and  clauses 
(i)  through  (Hi)  of  subparagraph  (O)  two  additional  ems; 

"(B)  in  subparagraph  (B),  by  inserting  *risk-sharing* 
before  'contract  under  section  1876)  and 

"(C)  in  subparagraph  (CXi),  by  adding  before  the  comma 
at  the  end  the  following:  (other  than  the  ability  to  perform 
review  functions  under  this  section  that  are  not  described 
in  subparagraph  (B))\ 
"(4)  Section  1154(d)  of  such  Act  (42  U.S.C.  1320c-3(d))  is 
amended  by  striking  '1164(bX4)'  and  inserting  '1164 ' 

"(5)  Section  1156(b)  of  such  Act  (42  U.S.C.  1320c-5(b))  is 
amended — 

(A)  in  the  second  sentence  of  paragraph  (1),  by  striking 
'such  services  on  a  reimbursable  basis.  *  and  inserting  'serv- 
ices under  this  Act  on  a  reimbursable  basis.  \  and 

"(B)  in  paragraph  (2),  by  striking  'at  such  time*  and  all 
that  follows  through  'and  shall  remain  *  and  inserting  'on 
the  same  date  and  in  the  same  manner  as  an  exclusion 
from  participation  under  the  programs  under  this  Act  be- 
comes effective  under  section  1128(c),  and  shall  remain  \ 
"(6)  Section  1160  of  such  Act  (42  U.S.C.  1320c-9)  is  amehded 
by  adding  at  the  end  the  following  new  subsection: 
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"  Ye)  For  purposes  of  this  section  and  section  1157,  the  term  Orga- 
nization with  a  contract  with  the  Secretary  under  this  part'*  in- 
cludes an  entity  with  a  contract  with  the  Secretary  under  section 
1154(aX4XCX\ 

'W  The  heading  of  section  1870  of  such  Act  (i2  U.S.C, 
1395gg)  is  amended  to  read  as  follows: 

^OVERPAYMENT  ON  BEHALF  OF  INDIVIDUALS  AND  SETTLEMENT  OF 
CLAIMS  FOR  BENEFITS  ON  BEHALF  OF  DECEASED  INDIVIDUALS*. 

*W  Section  1876(iX7)  of  such  Act  (42  U.S.C  1395mm(iX7))  is 
amended — 

*YA)  in  subparagraph  (A),  by  striking  ^Except  as  provided 
under  section  1154(aX4XCX  each '  and  inserting  *Each 

"(B)  in  subparagraph  (A),  by  inserting  'or  with  an  entity 
selected  by  the  Secretary  under  section  1154(aX4XC/  after 
^located)';  and 

*'(C)  by  striking  *peer*  in  subparagraph  (B)  and  the  second 
place  it  appears  in  subparagraph  (A). 
**(9)  Section  9353  of  the  Omnibus  Budget  Reconciliation  Act 
of  1986  is  amended — 

''(A)  in  subsection  (aX^XAXiX  by  striking  'paragraphs  (1) 
and  (2XD)  shall  apply  to  contnicts  as  of*  and  inserting 
'paragraph  (1)  shall  apply  to  contracts  entered  into  or  re- 
newed on  or  after*; 

"(B)  in  subsection  (aX6)(B)y  by  striking  'amendment  made 
by  paragraph  (2)(B)'  and  inserting  'amendments  made  by 
paragraphs  (2XB)  and  (2XD)';  and 

"(C)  in  subsection  (eX3)(B),  by  adding  at  the  end  the  fol- 
lowing: 'The  provisions  of  section  1876(iX7)  of  the  Social  Se- 
curity Act  (added  by  such  amendment)  shall  apply  to 
health  maintenance  organizations  with  contracts  in  effect 
under  section  1876  of  such  Act  (as  in  effect  before  the  date 
of  the  enactment  of  Public  Law  97-248)  in  the  same  manner 
as  it  applies  to  eligible  organizations  with  risk-sharing  con- 
tracts in  effect  uruier  section  1876  of  such  Act  (as  in  effect 
on  the  date  of  the  enactment  of  this  Act).  \ 
(f)  Corrections  Relating  to  Subpart  A  of  Part  3  of  Subtitle 
A  OF  Title  IV  (Payments  for  Physicians'  Services).— 

(1)  Section  .AOJ^i.— (A)  Section  4041(aXlXB)  of  OBRA  is 
amended — 

(i)  by  inserting  "as  amended  retroactively  by  section 
4085(iX7XC), "  after  "(jXlXO. and 

(ii)  by  redesignating  the  clause  added  by  such  section  as 
clause  (viii) 

(B)  The  last  sentence  of  section  1842(bX2)  of  the  Social  Securi- 
ty Act,  as  added  by  section  4041(aX3XA)  of  OBRA,  is  amended 
by  striking  "and  subsection  (h)'*  and  inserting  subsection  (h), 
and  section  1845(f)(2)". 

(C)  Subclause  GD  of  section  4041(aX3XBXiii)  of  OBRA  is 
amended  to  read  as  follows: 

"(II)  by  striking  'April  1'  and  inserting  'September 
30\and". 
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(2)  Section  ^042.— (A)  Section  1842(bX4XFXiii)  of  the  Social 
Security  Act,  as  added  by  section  4042(a)  of  OBRA,  is  amend- 
ed— 

(i)  in  subclause  (I),  by  striking  the  semicolon  and  insert- 
ing a  comma,  and 

(ii)  in  subclause  (II),  by  striking  **physician*s*'  and  insert- 
ing "physicians' 

(B)  Section  1842(bX4)(FXii)(I)  of  the  Social  Secunty  Act,  as 
added  by  section  4042(a)  of  OBRA,  is  amended  by  striking  '*sub- 
paragraph  (EXiii)**  and  inserting  **subsection  (iX4)**' 

(C)  Section  4042(b)  of  OBRA  is  amended  by  stnking  '^Section'' 
and  all  that  follows  up  to  "The  term  **  and  inserting  the  follow- 
ing: 

Section  1842  of  such  Act  (42  U.S.C.  1395u)  is  amended— 
"(A)  in  subsection  (hX7),  by  striking  \  described  in  para- 
graph (8)*; 

(B)  in  paragraph  (8)  of  subsection  (h) — 

"(i)  by  striking  W  For  purposes  of  this  title,  a '  and 
inserting  W  A  \ 

"(ii)  by  indenting  such  paragraph  2  ems,  and 
(Hi)  by  inserting  before  such  paragraph  the  follow- 
ing: 

W  For  purposes  of  this  title:*; 

TC;  in  subsection  (bX4XE)— 

"(i)  by  striking  '(E)  In  this  section:*, 
(ii)  by  redesignating  clauses  (i)  and  (ii),  as  para- 
graphs (2)  and  (3),  respectively,  and 

(Hi)  by  transferring  and  inserting  such  paragraphs, 
as  redesignated,  before  subsection  (j); 
"(D)  in  subsection  (bX4)>  by  redesignating  subparojgraphs 
(F)  and  (G)  of  subsection  (bX4)f  os  subparagraphs  (E)  and 
(F),  respectively;  and 

"(E)  by  inserting,  after  the  paragraphs  transferred  and 
inserted  by  subparagraph  (CXHi)  the  following,  new  para- 
graph: 

"  w . 

(D)  Section  4042(b)  of  OBRA  is  further  amended  by  adding  at 
the  end  the  following: 

"(2XA)  Section  1842(bX4XAXvii)  of  such  Act,  as  redesignated 
by  sections  404UaXlXAXi)  and  4044(a)  is  amended  by  striking 
'subparagraph  (EXH)'  and  inserting  'subsection  (iX3)\ 

"(B)  Section  18SSaX2)  of  such  Act  (42  U.SC,  1395iaX2))  is 
amended  by  stnking  '1842(bX4XEXii)' and  inserting  '1842(iX3)V\ 

(E)  The  last  sentence  of  section  1842(bX4XAXivXII)  of  the 
Social  Security  Act,  as  added  by  section  4042(cX2)  of  OBRA,  is 
amended  by  striking  "January  1,  1988"  and  inserting  "January 
1  1989" 

*  (F)  Section  4042(c)  of  OBRA  is  amended— 

(i)  by  striking  "Section"  and  all  that  follows  up  to  "In 
the  previous  sentence"  and  inserting  the  following: 
"(1)  The  first  sentence  of  clause  (iv)  of  section  1842(bX4XA)  of 
such  Act  (42  U.S.C.  139u(bX4XA))  is  amended  to  read  as  follows: 
'The  reasonable  charge  for  physicians*  services  furnished  on  Cfr 
after  January  1,  1987,  by  a  nonparticipating  physician  shall  be 
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no  greater  than  the  applicable  percent  of  the  prevailing  charge 
levels  established  under  the  third  and  fourth  sentences  of  para- 
graph (S)  (or  under  any  other  applicable  provision  of  law  affect- 
ing the  prevailing  charge  level),  \  *\  and 

(ii)  by  adding  at  the  end  the  following: 
*W  Subclauses  a)  and  GD  of  section  m2(jXlXCXi)  of  such 
Act  are  amended  by  striking  ^prevailing  charge  for  the  year  in- 
volved for  such  service  furnished  by  nonparticipating  physi- 
cians* and  inserting  ^applicable  percent  (as  defined  in  subsec- 
tion (bX4XAXiv)J  of  the  prevailing  charge  for  the  year  and  serv- 
ice involved'.". 

(3)  Section  uou.'—{A)  Section  iOU(a)  of  OBRA  is  amended  by 
striking  "Increase  in  Prevaiung  Charges"  and  inserting 
**Prevailing  Charge  Floor  ". 

(B)  Section  1842(bX4XAXvi)  of  the  Social  Security  Act,  as  in- 
serted by  section  40JU((i)  of  OBRA,  is  amended — 

(i)  by  striking  '^subparagraph  (EXiiiJ**  and  inserting  "sub- 
section (iX4y\ 

(ii)  by  striking  "the  average  of  the  prevailing  charge 
levels"  and  inserting  "the  estimated  average  prevailing 
charge  levels  based  on  the  best  available  data  ,  and 

(Hi)  by  striking  "for  participating  physicians  ". 

(4)  Section  4045.— (A)  Section  1842(bX10)  of  the  Social  Securi- 
ty Act,  as  amended  by  section  4045(a)  of  OBRA,  is  amended — 

(i)  in  subparagraph  (AXi)-— 

(I)  by  striking  "under  paragraph  (3)", 

(II)  by  striking  "subparagraph  (C)"  and  inserting 
"subparagraph  (B)",  and 

(III)  by  striking  "for  participating  and  nonparticipat- 
ing physicians  "; 

(ii)  in  subparagraph  (AXHi),  by  striking  "clause  (i)(II)" 
and  inserting  "clause  (iXJ)"; 

(Hi)  in  subparagraph  (B)  by  inserting  "(including  subse- 
quent insertion  of  an  intraocular  lens)'  after  "cataract  sur- 
gery"; and 

(iv)  in  subparagraph  (D),  by  inserting  "under"  after 
"review". 

(B)  Section  4045(cX2)  of  OBRA  is  amended— 

(i)  in  subparagraph  (B),  by  inserting  before  the  period  at 
the  end  the  following:  "and  by  striking  the  second  sen- 
tence", and 

(ii)  by  adding  at  the  end  the  following  new  subpara- 
graph: . 

"(D)  The  fourth  sentence  of  section  1842(bX3)  of  the  Social  Se- 
curity Act  (42  U.SC  1395u(bX3))  is  amended  by  inserting  '(or 
under  any  other  provision  of  law  affecting  the  prevailing  charge 
level)*  after  'the  level  determined  under  this  sentence'. ". 

(C)  Section  1842(jXlXDXiv)  of  the  Social  Security  Act,  as 
added  by  section  4045(cXl)(B)  of  OBRA,  is  amended  by  striking 
"imposes  a  charge" and  inserting  "bills". 

(DXi)  Section  1862(aX15)  of  the  Social  Secunty  Act  (42  U.S.C. 
1395y(aX15))  is  amended  by  inserting  "(including  subsequent  in-  • 
sertion  of  an  intraocular  lens)"  after  "operation  '. 
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(ii)  The  amendment  made  by  clause  (i)  shall  apply  to  oper- 
ations performed  on  or  after  60  days  after  the  date  of  the  enact- 
ment of  this  Act. 

(5)  Section  4046.— (A)  Section  1842(hXllXCXi)  of  the  Social 
Security  Act,  as  inserted  by  section  4046(aXlXC)  of  OBRA  and 
as  designated  by  section  4063(aXlXA)y  is  amended  by  striking 
"implantation'* and  inserting  **insertion". 

(B)  Section  1842(jXlXDXiiXIV)  of  the  Social  Security  Act,  as 
inserted  by  section  4046(aX2XA)  of  OBRA,  is  amended  by  strik- 
ing  IS  . 

(6)  Section  4047.'-(A)  The  heading  of  section  4047  of  OBRA 
is  amended  by  striking  ^'PRIMARY  CARE"  and  inserting 
'*CERTAIN*\ 

(B)  Section  1842(bX4XG)  of  the  Social  Security  Act,  as  added 
by  section  4047(a)  of  OBRA,  is  amended — 

(i)  by  inserting  "than" after  "(other"  and 

(ii)  by  striking  "(as  determined  under  the  third  and 
fourth  sentences  of  paragraph  (3)  and  under  paragraph 
(4))'\ 

(C)  Section  4047(b)  of  OBRA  is  amended  by  inserting  "on  or" 
after  "medicare  beneficiaries". 

(D)  The  item  in  the  table  of  contents  of  title  IV  of  OBRA  re- 
lating to  section  4047  is  amended  to  read  as  follows: 

"Sec  4047.  Xhistomary  charges  for  certain  services  of  new  physicians. 

(7)  Section  4048.--(A)  Paragraph  (W  of  section  1842(b)  of  the 
Social  Security  Act,  as  added  by  section  4048(a)  of  OBRA,  is  re- 
designated as  paragraph  (13). 

(B)  Section  4048  of  OBRA  is  amended  by  adding  at  the  end 
the  following  new  subsection: 

"(e)  Conforming  Amendment  to  Maxmimum  Allowable 
Actual  Charge.— Section  18420X1X0  of  the  Social  Security  Act  (42 
U.S.C.  1395u(jXlXC)),  as  amended  by  sections  40850X7X0  and 
4041(aXl)(B)  of  this  title,  is  amended  by  adding  at  the  end  the  fol- 
lowing new  clause: 

"  *(ix)  If  there  is  a  reduction  under  subsection  (bXlS)  in  the  rea- 
sonable charge  for  medical  direction  furnished  by  a  nonparticipat- 
ing  physician,  the  maximum  allowable  actual  charge  otherwise  per- 
mitted under  this  subsection  for  such  services  shall  be  reduced  in 
the  same  manner  and  in  the  same  percentage  as  the  reduction  in 
such  reasonable  charge.  \ 

(8)  Section  4049.— (A)  Section  1834(bX6)  of  the  Social  Security 
Act,  as  added  by  section  4049(aX2)  of  OBRA,  is  amended  by 
striking  "radiologic**  each  place  it  appears  and  inserting  "radi- 


ology". 
(B)S 


Section  4049(a)  of  OBRA  is  amended— 

(i)  in  paragraph  (1),  by  striking  "4062(cXS)**  and  inserting 
"4062(dXSr\  and 

(ii)  in  paragraph  (2),  by  striking  "4062(a)"  and  inserting 
"4062(b)^ 

(O  Section  1833(aXl)  of  the  Social  Security  Act,  as  amended 
by  section  4049(aXl)  of  OBRA,  is  amended  in  the  clause  added 
by  that  section  by  striking  "18S4(bX5)**  and  inserting 
"1834(bX6)*\ 


103 

(D)  Section  1834(h)  of  the  Social  Security  Act,  as  added  by  sec- 
tion i049(aX2)  ofOBRA,  is  amended— 

(i)  in  the  headings  of  paragraphs  (4XDJ  and  (5),  by  insert- 
ing *'and  suppliers"  after  * 'physicians"; 

(ii)  in  paragraph  (5XCX  by  striking  ^'imposes  a  charge" 
and  inserting  ''bills"; 

(Hi)  in  paragraph  (5XC),  by  inserting  "in  the  same 
manner  as  such  sanctions  may  apply  to  a  physician  "  after 
"m2(jX2)"; 

(iv)  in  paragraph  (6),  by  striking  section  18SS(aXlXI), 
and  section  1842(hXlXB)"  and  inserting  "and  section 
1833(aXlXJ)')  and 

(v)  in  paragraph  (6)(B),  by  striking  "billings"  and  insert- 
ing "the  total  amount  of  charges". 

(E)  Section  4049(b)  of  OBRA  is  amended  by  striking  "estab- 
lish" and  inserting  "propose". 

(9)  Section  4051. —Section  1842(n)  of  the  Social  Security  Act, 
as  added  by  section  4051(a)  of  OBRA,  is  amended — 

(A)  in  paragraph  (1)  in  the  matter  before  subparagraph 
(A)- 

(i)  by  striking  "to  a  patient", 

(ii)  by  inserting  "the  bill  or  request  for"  after  "for 
which', 

(Hi)  by  striking  "his  "  and  inserting  "a  ",  and 
(iv)  by  striking  "supervised  the  test"  and  inserting 
"supervised  the  performance  of  the  test"; 

(B)  in  paragraph  (IXA),  by  striking  "to  individuals  en- 
rolled under  this  part"; 

(C)  in  paragraph  (2XA),  by  inserting  "the  payment 
amount  specified  in  paragraph  (IXA)  and"  after  "other 
than  ";  and 

(D)  in  paragraph  (3),  by  strikirig  "or  supplier". 

(10)  First  section  W52.—(A)  Section  1892(a)  of  the  Social  Se- 
curity Act,  as  added  by  the  first  section  4052(a)  of  OBRA,  is 
amended — 

(i)  in  paragraphs  (2XCXii)  and  (3)(B),  by  striking  "para- 
graph (3)"  and  inserting  "paragraph  (4)'\ 

(ii)  in  paragraph  (4),  by  striking  "bar"  and  inserting  "ex- 
clude", and 

(Hi)  in  paragraph  (4),  by  inserting  before  the  period  at  the 
end  the  following:  "if  a  State  requests  that  the  physician 
not  be  excluded". 
(B)  The  first  section  4052(b)  of  OBRA  (relating  to  conforming 
reference)  is  amended  by  striking  "338E(bXl)"  and  "254o(bXlr 
and  inserting  "338E(bXlXBXi)'' and  "254o(bXlXBXi)'\  respective- 
ly- 

(CXi)  Section  1892  of  the  Social  Security  Act,  as  added  by  the 
first  section  4052(a)  of  OBRA,  is  amended— 

(I)  in  the  heading,  by  striking  "physicians"  and  "schol- 
arship" and  inserting  "individuals"  and  "scholarship 
AND  loan",  respectively; 

(II)  by  striking  "physician"  each  place  it  appears  (other 
than  the  third  place  it  appears  in  subsection  (aX4))  o-^d  in- 
serting "individual"; 
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(III)  by  striking  '^physician  "  the  third  place  it  appears  in 
subsection  (aX4)  and  inserting  "practitioner"; 

(IV)  in  paragraph  (IXA),  by  inserting  the  Physician 
Shortage  Area  Scholarship  Program,  or  the  Health  Educa- 
tion Assistance  Loan  Program/*  after  "Scholarship  Pro- 
gram"; 

(V)  in  subsection  (bX  by  striking  "  and  (2)"  and  all  that 
follows  through  "Act"  and  inserting  "or  under  subpart  III 
of  part  F  of  title  VII  of  such  Act  (as  in  effect  before  October 
1,  1976)  and  which  has  not  been  paid  by  the  deadline  estab- 
lished by  the  Secretary  pursuant  to  such  respective  section  "; 
and 

(VI)  in  subsection  (b),  by  striking  the  period  at  the  end 
and  inserting  ";  or"  and  by  adding  at  the  end  the  follow- 
ing: 

"(2)  owed  by  an  individual  to  the  United  States  by  reason  of 
a  loan  covered  by  Federal  loan  insurance  under  subpart  I  of 
part  C  of  title  VII  of  the  Public  Health  Service  Act  and  pay- 
ment for  which  has  not  been  cancelled,  waived,  or  suspended  by 
the  Secretary  under  such  subpart. ". 

(ii)  Section  733(P  of  the  Public  Health  Service  Act  (42  U.SC 
294f(f))  is  amended  by  adding  at  the  end  the  following:  "Proce- 
dures for  reduction  of  payments  under  the  medicare  program 
are  provided  under  section  1892  of  the  Social  Security  Act  * . 

(Hi)  The  amendments  made  by  this  subparagraph  shall  be  ef- 
fective 30  days  after  the  date  of  the  enactment  of  this  Act 

(11)  Second  section  uo52.--(A)  The  second  section  4052(a)  of 
OBRA  is  amended  by  striking  "is  amended"  and  all  that  fol- 
lows through  the  end  and  inserting  the  following:  "is  amended 
by  inserting  before  the  period  at  the  end  of  the  next-to-last  sen- 
tence the  following:  \  and  shall  remain  at  such  prevailing 
charge  level  until  the  prevailing  charge  for  a  year  (as  adjusted 
by  economic  index  data)  equals  or  exceeds  such  prevailing 
charge  level'. ". 

(B)  The  second  section  4052(b)  of  OBRA  is  amended  by  strik- 
ing "January"  and  inserting  "April". 

(12)  Section  ^054.— (A)  Section  4054  of  OBRA  is  amended  to 
read  as  follows: 

"SEC.  4054.  APPLYING  COPAYMENT  AND  DEDUCTIBLE  TO  CERTAIN  OUTPA- 
TIENT PHYSICIANS*  SERVICES 
"(a)  In  General.— Section  1833  of  the  Social  Security  Act  (42 
U.S.C.  13951)  is  amended— 

"(1)  in  subsection  (aXV,  by  striking  clause  (F)y 
(2)  in  subsection  (b),  by  striking  paragraph  (3)  and  by  redes- 
ignating paragraphs  (4)  and  (5)  as  paragraphs  (3)  and  (4)y  re- 
spectively, ana 

"(3)  in  subsection  (iX  by  striking  paragraph  (4). 
"(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  to  services  furnished  on  or  after  April  i,  1988. ". 

(B)  The  item  relating  to  section  4054  in  the  table  of  contents 
of  title  IV  of  OBRA  is  amended  to  read  as  follows: 

"Sec.  4O54.  Applying  copayment  and  deductible  to  certain  outpatient  physicians'  serv- 
ices. 

(13)  Section  ^055.— Section  4055  of  OBRA  is  amended—  . 
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(A)  in  subsection  (aX2)y  by  striking  "such  list "  and  insert- 
ing *'such  definitions"  and 

(B)  in  subsection  (bXVy  by  striking  ''dermatology, ". 

(W  REDESiGNATiON.—The  sccond  section  4052  of  OBRA  and 
sections  4053,  4054,  and  4055  of  OBRA  are  redesignated  as  sec- 
tions 4053  through  4056,  respectively, 
(g)  Corrections  Relating  to  Subpart  B  of  Part  3  of  Subtitle 
A  OF  Title  IV  (Payments  for  Other  Part  B  Services).— 

(1)  Section  uoe2.—(A)  The  heading  of  section  1834  of  the 
Social  Security  Act,  as  inserted  by  section  4062(b)  of  OBRA,  is 
amended  by  inserting  ''items  and  after  "particular**. 

(B)  Subsection  (a)  of  section  1834  of  the  Social  Security  Act, 
as  so  inserted,  is  amended — 

(i)  in  paragraph  (IXC),  by  inserting  "or  under  part  A  to  a 
home  health  agency**  after  "under  this  part**; 

(ii)  in  the  second  sentence  of  paragraph  (2XA),  by  striking 
"rental**  before  "payments**; 

(Hi)  in  paragraph  (2XBXiX  tfy  striking  "allowed**  and  in- 
serting 'reasonable**,  and  in  paragraphs  (3)(BXi)  and 
(8XAXiXI),  by  striking  "allowable**  and  inserting  "reasona- 
ble**; 

(iv)  in  paragraph  (3XA),  by  striking  the  extra  space  after 
"ventilators  **; 

(v)  in  paragraph  (4),  by  inserting  after  "individual  pa- 
tient*' the  following:  ",  and  for  that  reason  cannot  be 
grouped  with  similar  items  for  purposes  of  payment  under 
this  title,  **; 

(vi)  in  paragraph  (4),  by  inserting  "(A)**  after  "in  a  lump- 
sum amount*  and  by  inserting  "(B)**  after  "for  that  item, 
and**; 

(vii)  in  paragraph  (4),  by  striking  "maintenance  and  serv- 
ice** each  place  it  appears  and  inserting  "maintenance  and 
servicing*,  in  paragraph  (7XAXiii),  by  striking  "service  and 
maintenance**  and  inserting  "maintenance  and  servicing**, 
and  in  paragraphs  (TXAXH)  and  (IIXA),  by  striking  "servic- 
ing** and  inserting  "maintenance  and  servicing**; 

(viii)  in  paragraph  (ZXAXiiiXJX  by  striking  "fee  estab- 
lished by  the  carrier**  and  inserting  fee  or  fees  established 
by  the  Secretary  **; 

(ix)  in  paragraph  (9XAXii)(I),  by  striking  "12-month 
period**  and  inserting  "6-month  period**; 

(x)  in  paragraph  (9XAXii)QI),  by  striking  "and  to  1991** 
and  inserting  ",  1991,  and  1992**; 

(xi)  in  paragraphs  (9)(BXi)  and  (10)(BXi),  by  striking  the 
comma  after  '^1991**; 

(xii)  in  paragraph  (9XCXi),  by  striking  "subparagraph 
(AXii)G)"  and  inserting  "subparagraph  (AXii)**; 

(xiii)  in  paragraph  (lOXB),  by  inserting  before  the  period 
the  following:  '  and  payments  under  this  subsection  as  such 
provisions  apply  to  physicians  *  services  and  physicians  and 
a  reasonable  charge  under  section  1842(b)**; 

(xiv)  in  the  last  sentence  of  parcLgraph  (IIXA),  by  striking 
"under  subsection  0X2)**  and  inserting  "under  section 
18420X2)**; 
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(xv)  in  paragraph  (12),  by  striking  *'(as  defined  in  section 
1886(dX2)(D)r;  and 

(xvi)  by  striking  paragraph  (W. 

(C)  Section  4062(cX4)  of  OBRA  is  amended— 

(i)  by  inserting  **and  payment  of  a  reasonable  copying  fee 
which  the  Secretary  may  establish  after  ''upon  written  re- 
quest", and 

(ii)  by  inserting  before  the  period  at  the  end  the  follow- 
ing: but  only  in  a  form  which  does  not  permit  identifica- 
tion of  individual  suppliers 

(D)  The  last  sentence  of  section  1866(aX2XA)  of  the  Social  Se- 
curity Act,  as  added  by  section  4062(dX4)  of  OBkA,  is  amended 
by  striking  "section  18S4(aX2/*  and  inserting  ''section 
183MaXlXB}*\ 

(E)  The  matter  added  by  section  i062(dXSXAXii)  of  OBRA  is 
amended  by  striking  "and  before  "(iy\ 

(2)  Section  uoes.—(A)  Section  1842(bXllXCXii)  of  the  Social 
Security  Act,  as  amended  by  section  4063(aXlXA)  of  OBRA,  is 
amended — 

(i)  by  striking  "implanted"  and  inserting  "inserted",  and 

(ii)  by  inserting  "or  subsequent  to"  after  "during". 

(B)  Subclause  (IV)  of  section  1842(jXlXDXii)  of  the  Social  Se- 
curity Act,  as  inserted  by  section  4063(aX2XA)  of  OBRA,  is  re- 
designated as  subclause  (V)  and  is  amended  by  striking  "is". 

(C)  Section  4063(aX2XB)  of  OBRA  is  amended  by  striking 
clause  (ii)  and  by  redesignating  clauses  (Hi)  and  (iv)  as  clauses 
(ii)  and  (Hi),  respectively. 

(D)  Section  1833(iX2XAXiii)  of  the  Social  Security  Act,  as  in- 
serted by  section  k063(bX3)  of  OBRA,  is  amended— 

(i)  by  striking  "implantation "  and  inserting  "insertion " 
and 

(ii)  by  inserting  "or  subsequent  to" after  "during". 

(E)  Section  4063  of  OBRA  is  amended  by  adding  at  the  end 
the  following  new  subsection: 

"(e)  Prevention  of  Additional  Bilungs  for  IOLs.— 

"(1)  Section  1833(i)  of  the  Social  Security  Act  (42  U.S.C. 
1395Ki))  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 

"  '(6)  Any  person,  other  than  a  facility  having  an  agreement 
under  section  1832(aX2)(FXiX  who  knowingly  and  willfully  presents, 
or  causes  to  be  presented,  a  bill  or  request  for  payment,  for  an  intra- 
ocular lens  inserted  during  or  subsequent  to  cataract  surgery  for 
which  payment  may  be  made  under  paragraph  (2XAXiii)>  is  subject 
to  a  civil  money  penalty  of  not  to  exceed  $2,000.  The  provisions  of 
section  1128A  (other  than  subsections  (a)  and  (b))  shall  apply  to  a  ^ 
civil  money  penalty  under  the  previous  sentence  in  the  same  manner 
as  such  provisions  apply  to  a  penalty  or  proceeding  under  section 
1128A(a).\ 

"(2)  Section  1832(aX2XFXi)  of  such  Act  (42  U.S.C. 
1395k(aX2XFXi))  is  amended  by  inserting  '(including  intraocular 
lens  in  cases  described  in  section  183S(iX2XAXiii))*  after  'serv- 
ices *  each  place  it  appears. ". 

(3)  Section  uo6U.—(A)  Section  4064(a)  of  OBRA  is  amended  by 
striking  all  that  follows  the  first  dash  and  inserting  the  follow- 
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ing:  "Paragraph  (2)  of  section  1833(h)  of  the  Social  Security  Act 
(42  U.S.C.  13951(h))  is  amended— 
'W  by  inserting  Uxi)' after  W; 
*  (2)  in  the  second  sentence — 

''(A)  by  redesignating  clauses  (A)  and  (B)  as  clauses  (i) 
and  (ii),  respectively,  and 

"(B)  by  designating  such  sentence  as  subparagraph  (B); 
and 

"(3)  by  adding  at  the  end  of  subparagraph  (AXi),  as  designat- 
ed under  paragraph  (1),  the  following  new  clause: 
"(ii)  Notwithstanding  any  other  provision  of  this  subsection — 

'W  any  change  in  the  fee  schedules  which  would  have 
become  effective  under  this  subsection  for  tests  furnished  on  or 
after  January  1,  1988,  shall  not  be  effective  for  tests  furnished 
during  the  3-month  period  beginning  on  January  1,  1988,  and 

"(II)  the  Secretary  shall  not  adjust  the  fee  schedules  under 
clause  (i)  to  take  into  account  any  increase  in  the  consumer 
price  index  for  1988. 

(B)  Section  4064(bXl)  ofOBRA  is  amended— 

(i)  by  sinking  "1833(hX2)  of  the  Social  Security  Act  (42 
U.S.C.  1395l(hX2))''  and  inserting  "1833(hX2XA)  of  the 
Social  Security  Act  (42  U.S.C.  1395l(hX2XA)),  as  amended 
by  subsection  (a), 

(ii)  by  striking  "the  following:  'In  establishing  fee  sched- 
ules under  the  first  sentence  of  this  paragraph  with  respect 
to''  and  inserting  "the  following  new  clause: 

"  '(Hi)  In  establishing  fee  schedules  under  clause  (i)  with  respect 
to  and 

(Hi)  by  moving  the  indentation  of  all  the  matter  added 
following  "with  respect  to''  2  ems  to  the  left. 

(C)  The  clause  added  by  section  4064(bXl)  of  OBRA,  as 
amended  by  subparagraph  (A),  is  amended  by  inserting  before 
the  period  at  the  end  the  following:  ",  and  such  reduced  fee 
schedules  shall  serve  as  the  base  for  1989  and  subsequent 
years". 

(D)  Section  1833(hX4XBXii)  of  the  Social  Security  Act,  as 
amended  by  section  4064(bX2)(B)  of  OBRA,  is  amended  by  in- 
serting "after"  before  "March". 

(E)  Section  4064(c)  of  OBRA  is  amended  by  striking  all  that 
follows  the  dash  and  inserting  the  following:  "Section 
1833(hXlXD)  of  such  Act  is  amended  by  inserting  \  in  a  sole 
community  hospital  (as  defined  in  the  last  sentence  of  section 
1886(d)(5XCXii)), '  after  'a  hospital  laboratory'.  ". 

(F)  Section  4064(c)  of  OBRA  is  amended  by  inserting  "(1)" 
after  the  dash  and  by  adding  at  the  end  the  following  new 
paragraph: 

"(2)  The  amendment  made  by  paragraph  (1)  shall  apply  with  re- 
spect to  diagnostic  laboratory  tests  furnished  on  or  after  April  1, 

1988. 

(G)  Section  1846  of  the  Social  Security  Act,  as  added  b\  sec- 
tion 4064(d)(1)  of  OBRA,  is  amended— 

(i)  in  subsection  (a) — 

(I)  by  striking  "certified"  and  "certification"  and  in- 
serting "approved"  and  "approval",  respectively, 
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(II)  by  inserting  ''or  for  coverage''  after  ''conditions  of 
participation'',  and 

(III)  by  striking  "cancelling  immediately  the  certifi- 
cation of  the  provider  or  clinical  laboratory  "  and  in- 
serting "terminating  immediately  the  provider  agree- 
ment or  cancelling  immediately  approval  of  the  clini- 
cal laboratory"; 

(ii)  in  subsections  (bXlXA)  and  (bX2XAXiv),  by  striking 
"certified"; 

(Hi)  in  subsection  (bX2XAXii),  by  striking  "civil  fines  and 
penalties"  and  inserting  "civil  money  penalties  in  an 
amount  not  to  exceed  $10,000  for  each  day  of  substantial 
noncompliance  "; 

(iv)  in  subsection  (bX2XA),  by  adding  at  the  end  the  fol- 
lowing new  sentence: 

"The  provisions  of  section  1128A  (other  than  subsections  (a)  and  (b)) 
shall  apply  to  a  civil  money  penalty  under  clause  (ii)  in  the  same 
manner  as  such  provisions  apply  to  a  penalty  or  proceeding  under 
section  1128A(a), 

(v)  in  subsection  (bX2XAXiii),  by  striking  "certification  "; 

(vi)  in  subsection  (bX2XAXiv),  by  striking  "provided  on  or 
after  the  date  in  "  and  inserting  "furnished  on  or  after  the 
date  on";  and 

(vii)  in  subsection  (bXS),  by  striking  "fines"  and  inserting 
"penalties  "  each  place  it  appears. 

(H)  The  matter  inserted  in  section  1861(s)  of  the  Social  Securi- 
ty Act  by  section  406MeXl)  of  OBRA  is  amended  by  inserting  a 
comma  after  "year". 

(4)  Section  4066.— (A)  The  heading  of  section  4066  of  OBRA 
is  amended  by  inserting  "AND  OTHER  DIAGNOSTIC  TESTS' 
after  "RADIOLOGY  ". 

(B)  The  item  relating  to  section  4066  in  the  table  of  contents 
of  title  IV  of  OBRA  is  amended  to  read  as  follows: 

"Sec.  4066.  Payments  to  hospital  outpatient  departments  for  radiology  and  other  di- 
agnostic tests. ". 

(C)  Section  1833(n)  of  the  Social  Security  Act,  as  added  by  sec- 
tion 4066(aX2)  of  OBRA,  is  amended — 

(i)  in  paragraph  (IXA),  by  striking  "beginning  on  or  after 
October  1,  1988,  under  this  part  for  services  described  in 
subsection  (aX2)(E)"  and  inserting  "for  services  described  in 
subsection  (aX2XEXi)  furnished  under  this  part  on  or  after 
October  1,  1988,  and  for  services  described  in  subsection 
(aX2XEXii)  furnished  under  this  part  on  or  after  October  1, 
1989, "; 

(ii)  in  paragraph  (IXBXiXW,  by  inserting  "or  (for  services 
described  in  subsection  (aX2XEXi)  furnished  on  or  after 
January  1,  1989)  the  fee  schedule  amount  established"  after 
"the  prevailing  charge";  and 

(Hi)  by  amending  subclauses  (I)  and  (II)  of  paragraph 
(lXB)(ii)  to  read  as  follows: 
"(I)  The  term  'cost  proportion'  means  50  percent,  except  that 
such  term  means  65  percent  in  the  case  of  outpatient  radiology 
services  for  portions  of  cost  reporting  periods  which  occur  in 
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fiscal  year  1989  and  in  the  case  of  diagnostic  procedures  de- 
scribed in  subsection  (aX2XEXii)  for  portions  of  cost  reporting 
periods  which  occur  in  fiscal  year  1990. 

''(II)  The  term  'charge  proportion'  means  100  percent  minus 
the  cost  proportion. ". 

(5)  Section  4067.— Section  1833(f)  of  the  Social  Security  Act, 
as  inserted  by  section  4067(a)  of  OBRA,  is  amended  by  striking 
"medicare  economic  index  (referred  to  in  the  fourth  sentence  of 
section  1842(bX3))  applicable  to  physicians'  services''  and  insert- 
ing "MEI  (as  defined  in  section  1842(iX3))  applicable  to  primary 
care  services  (as  defined  in  section  1842(iX4))  ' 

(6)  Section  4068.— The  last  sentence  of  section  1135(dX3)  of 
the  Social  Security  Act,  as  added  by  section  4068(bXl)  of  OBRA, 
is  amended  by  striking  "speciality"  and  inserting  "specialty". 

(h)  Corrections  Relating  to  Subpart  B  of  Part  3  of  Subtitle 
A  OF  Title  IV  (Part  B  Eligibility  and  Benefits  Changes). — 

(1)  Section  4070.— (A)  The  last  sentence  of  section  1833(c)  of 
the  Social  Security  Act,  as  added  by  section  4070(aX2)  of  OBRA, 
is  amended  by  striking  "prescribing  or  monitoring  prescription 
drugs"  and  inserting  "monitoring  or  changing  drug  prescrip- 
tions". 

(B)  Section  1861(ff)  of  the  Social  Security  Act,  as  added  by 
section  4070(b)(2)  of  OBRA,  is  amended— 

(i)  by  inserting  before  such  subsection  the  following  head- 
ing: 

"Partial  Hospitalization  Services  ",  and 

(ii)  in  paragraph  (3),  by  striking  "hospital-based  or  hospi- 
tal-affiliated (as  defined  by  the  Secretary)"  and  inserting 
"furnished  by  a  hospital  to  its  outpatients". 

(2)  Section  4071.— Section  1861(sX10XA)  of  the  Social  Securi- 
ty Act,  as  amended  by  section  4071(a)  of  OBRA,  is  amended  by 
inserting  ",  subject  to  section  4071(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  "  before  "influenza  vaccine". 

(3)  Section  4072.— (A)  Section  1861(sX12)  of  the  Social  Securi- 
ty Act,  as  amended  by  section  4072(a)  of  OBRA,  is  amended  by 
inserting  "subject  to  section  4072(e)  of  the  Omnibus  Budget  Rec- 
onciliation Act  of  1987,  "  after  "(12)". 

(B)  Section  4072(b)  of  OBRA  is  amended— 

(i)  by  striking  "by  inserting  after  subsection  (e)"  and  in- 
serting "by  adding  at  the  end,  as  previously  amended, ", 
and 

(ii)  by  redesignating  the  subsection  added  by  such  section 
as  subsection  (o). 

(4)  Section  4073.— Section  4073  of  OBRA  is  amended— 

(A)  by  striking  paragraph  (1)  of  subsection  (b); 

(B)  in  paragraph  (2)  of  subsection  (b) — 

(i)  by  redesignating  such  paragraph  as  paragraph  (1); 

(ii)  by  inserting  "and"  at  the  end  of  subparagraph 
(A); 

(Hi)  by  striking  subparagraph  (B); 
(iv)  in  the  matter  added  by  subparagraph  (C) — 
(I)  by  striking  "and  (I)"  and  inserting  "(K)", 
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(II)  by  inserting  *W  percent  of  the  lesser  of  the 
actual  charge  for  the  services  or"  after  "amounts 
paid  shall  be') 

(III)  by  striking  "but  in  no  event  more  than  "  and 
inserting  "but  in  no  event  shall  such  fee  schedule 
exceed",  and 

(IV)  by  striking  the  semicolon  and  inserting  a 
comma;  and 

(v)  by  redesignating  subparagraph  (C)  as  subpara- 
graph (B); 

(C)  in  paragraph  (3)  of  subsection  (b) — 

(i)  by  inserting  as  previously  amended, "  after  "at 
the  end", 

(ii)  by  redesignating  such  paragraph  as  paragraph 
(2), 

(Hi)  by  redesignating  the  subsection  added  by  such 
paragraph  as  subsection  (p),  and 

(iv)  by  adding  at  the  end  of  the  subsection  added  by 
such  paragraph  the  following:  "Except  for  deductible 
and  coinsurance  amounts  applicable  under  section 
1833,  whoever  knowingly  and  willfully  presents,  or 
causes  to  be  presented,  to  an  individual  enrolled  under 
this  part  a  bill  or  request  for  payment  for  services  de- 
scribed in  the  previous  sentence,  is  subject  to  a  civil 
money  penalty  of  not  to  exceed  $2,000  for  each  such  bill 
or  request.  The  provisions  of  section  1128A  (other  than 
subsections  (a)  and  (b))  shall  apply  to  a  civil  money 
penalty  under  the  previous  sentence  in  the  same 
manner  as  such  provisions  apply  to  a  penalty  or  pro- 
ceeding under  section  1128A(a). "; 

(D)  in  the  subsection  added  by  subsection  (c)^ 

(i)  by  redesignating  such  subsection  as  subsection 
(gg),  and 

(ii)  in  paragraph  (1),  by  striking  "his**  and  inserting 
"the  nurse-midwife's**  and  by  striking  "physician's  * 
and  inserting  "physicians  *  **;  and 

(E)  in  the  matter  inserted  by  subsection  (dXV,  by  striking 
"section  1861(ff)**  and  inserting  "section  1861(gg)**. 

(5)  Section  ^o?^.— Section  4074  of  OBRA  is  amended— 

(A)  in  the  matter  inserted  by  subsection  (aXl)»  by  striking 
'Xff)**and  inserting  "(hh)**,  and 

(B)  by  redesignating  the  subsection  added  by  subsection 
(b)  as  subsection  (hh). 

(6)  Section  uo76. — Subsection  (a)  of  section  4076  of  OBRA  is 
amended  to  read  as  follows: 

"(a)  Services  Covered.— Section  1861(sX2XK)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1395x(sX2XK))  is  amended  by  inserting  W  before 
'in  a  hospital*  and  by  striking  'or  as  an  assistant  at  surgery*  and 
inserting  (II)  as  an  assistant  at  surgery,  or  (III)  in  a  rural  area  (as 
defined  in  section  1886(dX2XD))  that  is  designated,  under  section 
332(aXlXA)  of  the  Public  Health  Service  Act,  as  a  health  manpower 
shortage  area,  *.  **. 

(7)  Section  w??.— Section  4077(b)  of  OBRA  is  amended— 
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(A)  in  paragraph  (1),  by  inserting  ''by  section  407S(a)  of 
this  title  'after  as  amended"; 

(B)  by  striking  paragraph  (2); 

(C)  in  paragraph  (3) — 

(i)  by  striking  "1395k(aXl)y'  and  inserting 
"13951(a)(1)), 

(ii)  by  striking  subparagraphs  (A)  and  (B), 

(Hi)  in  subparagraph  (C),  by  striking  "(I)"  and  insert- 
ing "(K)"  and  by  redesignating  such  subparagraph  as 
subparagraph  (A), 

(iv)  in  subparagraph  (D),  by  striking  "subparagraph:" 
and  inserting  "clause:"  and  by  redesignating  such  sub- 
paragraph as  subparagraph  (B),  and 

(v)  in  the  matter  added  by  subparagraph  (B),  as  so  re- 
designated— 

(I)  by  striking  "(J)"  and  inserting  "(L)",  and 

(II)  by  inserting  "80  percent  of  the  lesser  of  the 
actual  charge  for  the  services  or"  after  "amounts 
paid  shall  be  "; 

(D)  in  paragraph  (4),  by  striking  "section  4073(bX3)"  and 
inserting  "m3(bX2)"; 

(E)  in  paragraph  (5),  by  redesignating  the  subsection  (gg) 
added  by  such  paragraph  as  subsection  (ii);  and 

(F)  by  redesignating  paragraphs  (3)  through  (6)  as  para- 
graphs (2)  through  (5),  respectively. 

(8)  Section  W9.— Section  4079(c)(1)  of  OBRA  is  amended  by 
striking  "subsection  (d)"  and  inserting  "subsection  (e)". 
(i)  Provisions  Relating  to  Subpart  D  of  Part  3  of  Subtitle  A 
OF  Title  IV  (Other  Part  B  Provisions). — 

(1)  Section  uo81.—(A)  Section  1842(hX3XB)  of  the  Social  Secu- 
rity Act,  as  added  by  section  4081(a)  of  OBRA,  is  amended — 

(i)  in  the  second  sentence — 

(I)  by  striking  "claims"  and  inserting  "payment", 
and 

(II)  by  striking  "including  such  information  as  the 
Secretary  determines  is  generally  provided"  and  insert- 
ing "shall  include  an  explanation  of  benefits  and  any 
additional  information  that  the  Secretary  may  deter- 
mine to  be  appropriate  in  order"; 

(ii)  in  the  third  sentence,  by  striking  "arrangements"  and 
inserting  "agreements";  and 

(Hi)  in  the  fourth  sentence — 

(I)  by  inserting  "by  a  carrier"  after  "under  this  sub- 
paragraph", and 

(II)  by  inserting  before  the  period  at  the  end  the  fol- 
lowing: ",  and  such  user  fees  shall  be  collected  and  re- 
tained by  the  carrier". 

(B)  Section  4081(b)(2)  of  OBRA  is  amended  by  redesignating 
subparagraphs  (A)  through  (C)  as  subparagraphs  (B)  through 
(D),  respectively,  and  by  inserting  before  subparagraph  (B),  as  so 
redesignated,  the  following: 

"(A)  in  the  matter  before  paragraph  (1),  by  inserting  '(or, 
with  respect  to  paragraph  (3),  the  issuer  of  the  policy)  after 
'he  finds  that  such  policy) ". 
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(C)  Section  1882(cX3)  of  the  Social  Security  Act,  as  inserted  by 
section  4081(hX2)(C)  ofOBRA,  is  amended— 

(i)  in  subparagraph  (A),  by  striking  ''claims  form "  each 
place  it  appears  and  inserting  "claim  form"  in  the  first  2 
places  and  "notice''  in  the  third  place, 

(ii)  in  subparagraph  (BXi),  by  inserting  "under  the  policy" 
after  "payment  determination  ,  and 

(Hi)  in  subparagraph  (BXH),  by  striking  "appropriate  pay- 
ment" and  inserting  "payment  covered  by  such  policy". 

(D)  Section  4081(cX2XBXi)  of  OBRA  is  amended  by  striking 
"medical"  and  inserting  "medicare". 

(E)  Section  4081(cX2XBXiiJ  of  OBRA  is  amended  by  inserting 
"or  which  has  not  enacted  such  legislation  before  July  1,  1988,  ' 
after  "in  which  such  legislation  may  be  considered". 

(2)  Section  jf082,S€ction  4082(c)  of  OBRA  is  amended— 

(A)  by  striking  "1842(bX5)  of  such  Act  (42  U.S.C. 
1395u(bX5)"  and  inserting  "1842(bX2)  of  such  Act  (42  U.S.C. 
1395u(bX2))",  and 

(B)  in  paragraph  (1),  by  striking  "(5)"  and  inserting  "(2)". 

(3)  Section  uosj^.— Section  4084  of  OBRA  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

"(c)  Additional  Technical  Corrections. — 

"(1)  Section  1861(bbX2)  of  the  Social  Security  Act  (42  U.S.C. 
1395x(bbX2))  is  amended  by  adding  at  the  end  the  following: 
'Such  term  also  includes,  as  prescribed  by  the  Secretary,  an  an- 
esthesiologist  assistant  ' 

"(2)  Section  1833(aXlXH)  of  such  Act  (42  U.S.C.  1395l(aXlXH)) 
is  amended  by  striking  'lesser  of  the  actual  charge'  and  insert- 
ing 'least  of  the  actual  charge,  the  prevailing  charge  that  would 
be  recognized  if  the  services  had  been  performed  by  an  anesthe- 
siologist, \ 

"(3)  The  amendments  made  by  this  subsection  shall  apply  to 
services  furnished  after  December  31,  1988. ". 

(4)  Section  4085.— (A)  Section  1845(f)  of  the  Social  Security 
Act,  as  added  by  section  4085(a)  of  OBRA,  is  amended — 

(i)  in  paragraph  (1),  by  striking  "October  1st"  and  insert- 
ing "December  31st",  and 

(ii)  in  paragraph  (2),  by  striking  "July  1st  of  the  follow- 
ing year  '  and  inserting  "the  later  of  (A)  July  1st  of  the  fol- 
lowing year,  or  (B)  45  days  after  the  date  of  a  reasonable 
charge  update". 

(B)  Subparagraph  (D)  of  section  1833(hX5)  of  the  Social  Secu- 
rity Act,  as  added  by  section  4085(bXl)  of  OBRA,  is  amended— 

(i)  by  striking  "If  a  person  "  and  all  that  follows  through 
"under  subparagraph  (C)"  and  inserting  the  following:  'A 
person  may  not  bill  for  a  clinical  diagnostic  laboratory  test 
performed  by  a  laboratory,  other  than  a  rural  health  clinic, 
other  than  on  an  assignment-related  basis.  If  a  person 
knowingly  and  willfully  and  on  a  repeated  basis  bills  for  a 
clinical  diagnostic  laboratory  test  in  violation  of  the  previ- 
ous sentence",  and 

(ii)  by  striking  "section  18420X2)"  and  inserting  "para- 
graphs (2)  and  (3)  of  section  1842(j)  in  the  same  manner 
such  paragraphs  apply  with  respect  to  a  physician  ". 
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(CJ  Section  4085(i)  of  OBRA  is  amended— 

(i)  in  the  matter  inserted  by  paragraph  (IXA),  by  inserting 
a  comma  after  ''assignment-related  basis') 

(ii)  in  paragraph  (1),  by  striking  subparagraph  (B); 

(Hi)  in  paragraph  (11  J,  by  striking  9367(a)  and  inserting 
'%072(ar\ 

(iv)  in  paragraph  (21)(D)(iX  by  inserting  ''by"  after  "(i)') 

(v)  in  paragraph  (21XD)(ii),  by  striking  "and  by"  and  all 
that  follows  up  to  the  semicolon;  and 

(vi)  by  adding  at  the  end  the  following: 

"(22XA)  Section  1832(aX2XFXii)  of  the  Social  Security  Act  (42 
U.S.C.  1395k(aX2XFXii))  is  amended  by  striking  'an  assignment 
described  in  section  1842(bX3XBXii)*  and  inserting  'payment  on 
an  assignment-related  basis  \ 

"(B)  Section  1833(hX5)  of  such  Act  (42  U.S.C.  1395l(hX5))  is 
amended,  in  each  of  subparagraphs  (A)  and  (C),  by  striking  'on 
the  basis  of  an  assignment*  and  all  that  follows  through 
'1870(f)(1)/ and  inserting  'on  an  assignment-related  basis'. 

"(C)  Section  1842(bX7XBXiii)  of  such  Act  (42  U.S.C. 
1395u(bX7XB)(ii))  is  amended  by  striking  'the  basis  of  and  all 
that  follows  through  '1870(fXl)'  and  inserting  'an  assignment- 
related  basis ' 

"(23)  Section  1833aX5XBXii)  of  such  Act  (42  US.C. 
1395kaX5XBXii))  is  amended— 

"(A)  in  the  first  sentence  by  striking  'monetary'  and  in- 
serting 'money',  and 

"(B)  by  amending  the  second  sentence  to  read  as  follows: 
'The  provisions  of  section  1128A  (other  than  subsections  (a) 
and  (b))  shall  apply  to  a  civil  money  penalty  under  the  pre- 
vious sentence  in  the  same  manner  as  such  provisions  apply 
to  a  penalty  or  proceeding  under  section  1128A(a). '. 
"(24)  The  fourth  sentence  of  section  1842(bX3)  of  such  Act  (42 
U.S.C.  1395u(bX3))  is  amended  by  striking  'physician  services' 
and  'physicians  services '  and  inserting  'physicians '  services '  in 
both  places. 

"(25)  Section  1842(bX12XC)  of  such  Act  (42  U.S.C. 
1395u(bX12XC))  is  amended— 

"(A)  in  the  first  sentence  by  striking  'monetary'  and  in- 
serting 'money',  and 

"(B)  by  amending  the  second  sentence  to  read  as  follows: 
'The  provisions  of  section  1128A  (other  than  subsections  (a) 
and  (b))  shall  apply  to  a  civil  money  penalty  under  the  pre- 
vious sentence  in  the  same  manner  as  such  provisions  apply 
to  a  penalty  or  proceeding  under  section  1128A(a). '. ". 
"(26)  Section  18420X2)  of  such  Act  (42  U.S.C.  1395u(j)(2)(B))  is 
amended — 

"(A)  by  striking  'title '  each  place  it  appears  and  inserting 
'Act',  and 

"(B)  in  subparagraph  (B) — 

"(i)  by  striking  'the  imposition  of, 
'  (ii)  by  inserting  'and  assessments '  after  'such  penal- 
ties', and 

"(Hi)  by  amending  the  second  sentence  to  read  as  fol- 
lows: 'The  provisions  of  section  1128A  (other  than  the 
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first  2  sentences  of  subsection  (a)  and  other  than  sub- 
section (b))  shall  apply  to  a  civil  money  penalty  and  as- 
sessment under  subparagraph  (B)  in  the  same  manner 
as  such  provisions  apply  to  a  penalty,  assessment,  or 
proceeding  under  section  1128A(a),  except  to  the  extent 
such  provisions  are  inconsistent  with  subparagraph  (A) 
or  paragraph  (S).  \ 
''(27)    Section    1842a)(V(CXi)    of   such    Act    (42  U.S.C. 
1395u(l)(l)(CXi))  is  amended  by  inserting  'the  physician  estab- 
lishes that' after  W\ 

"(28)  Section  1866(g)  of  such  Act  (42  U.S.C  1395cc(g))  is 
amended — 

"(A)  in  the  first  sentence  by  striking  'monetary'  and  in- 
serting 'money',  and 

"(B)  by  amending  the  second  sentence  to  read  as  follows: 
'The  provisions  of  section  1128A  (other  than  subsections  (a) 
and  (b))  shall  apply  to  a  civil  money  penalty  under  the  pre- 
vious sentence  in  the  same  manner  as  such  provisions  apply 
to  a  penalty  or  proceeding  under  section  1128A(a).  \ 
(D)(i)  Section  1862(e)  of  the  Social  Security  Act  (42  U.S.C. 
1395y(e))  is  amended — 

(I)  by  striking  "or  section  1128A  "  and  inserting  ",  1128A, 
1156,  1842(j)(2),  or  1867(d)", 

(II)  by  redesignating  paragraphs  (1)  and  (2)  as  subpara- 
graphs (A)  and  (B),  and 

(III)  by  inserting  "(1)"  after  "(e)". 

(ii)  Section  1890  of  the  Social  Security  Act,  as  added  by  sec- 
tion 10  of  Public  Law  100-93,  is  amended — 

(I)  by  striking  its  heading; 

(II)  by  striking  "Sec.  1890"  and  inserting  "(2)"; 

(III)  by  inserting  "1842(j)(2), "  before  "1862(d), "; 

(IV)  by  striking  "or  1866"  and  inserting  "1866,  or 
1867(d)";  and 

(V)  by  transferring  and  adding  such  provision  at  the  end 
of  section  1862(e)  of  such  Act. 

(j)  Corrections  to  Part  4  of  Subtitle  A  of  Title  IV  (Relat- 
ing TO  Peer  Review  Organizations). — 

(1)  Section  4091.— Section  4091(aXlXB)  of  OBRA  is  amended 
by  striking  "renewals  occurring"  and  inserting  "contracts  expir- 
ing". 

(2)  Section  4093.— Section  1154(a)(3)  of  the  Social  Security 
Act,  as  amended  by  section  4093(a)  of  OBRA,  is  amended  by 
amending  the  last  sentence  to  read  as  follows: 

"(C)  The  discussion  and  review  conducted  under  subpara- 
graph (B)(ii)  shall  not  affect  the  rights  of  a  practitioner  or  pro- 
vider to  a  formal  reconsideration  of  a  determination  under  this 
part  (as  provided  under  section  1155).  ". 

(3)  Section  4094.— (A)  Section  4094(a)  of  OBRA  is  amended 
by  striking  "subparagraph  (B)"  and  inserting  "subparagraph 
(A)". 

(B)  Section  1154(a)(15)  of  the  Social  Security  Act,  as  added  by 
section  4094(b)  of  OBRA,  is  amended  by  striking  "at  at"  and  in- 
serting "in  at". 
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a)  Section  ^096.— (A)  Section  4096(aXlXA)  of  OBRA  is 
amended  by  striking  ''(bXSXHr  and  inserting  "(bXSXBXiiJ". 

(B)  Section  1870(f)  of  the  Social  Security  Act,  as  amended  by 
section  4096(aX2)  of  OBRA,  is  amended  by  striking  ''specified  in 
subclauses  (I)  and  (II)  of  "  and  inserting  ''of  assignment  speci- 
fied in 

(C)  Sections  115MeX3XAXi)  and  1154(eX3XB)  (42  U.SC  1320c- 
3(eX3XAXi),  1320c-3(eX2XB)),  as  amended  by  section  4096(c)  of 
OBRA,  are  each  amended  by  striking  "or  (2)''  before  "paragraph 

(2r\ 

(5)  Section  4097— Section  4097(b)  of  OBRA  is  amended  by 
sinking      "1866(aX4XCXii)     of     such     Act     (42  U.S.C. 
1395cc(aX4XCXii))"  and  inserting  "1866(aX3XCXii)  of  such  Act 
(42  U.S.C.  1395cc(aX3XCXii))'\ 
(k)  Corrections  to  Subtitle  B  of  Title  IV  (Relating  to  Med- 
icaid).— 

(1)  Table  of  contents.— The  table  of  contents  of  title  IV  of 
OBRA  is  amended  by  striking  the  item  relating  to  section  4105 
and  by  redesignating  the  items  relating  to  sections  4106  and 
4107  as  relating  to  sections  4105  and  4106,  respectively. 

(2)  Section  4101.— Section  1916(cXl)  of  the  Social  Security 
Act,  as  inserted  by  section  4101(dXlXC)  of  OBRA,  is  amended  by 
striking  "nonfarm". 

(3)  Section  4102.— (A)  Section  1915(dX5XB)  of  the  Social  Se- 
curity Act,  as  amended  by  section  4102(aXlXB)  of  OBRA,  is 
amended — 

(i)  in  clause  (iiiXIII),  by  striking  "75'*  and  inserting  "65 '\ 
and 

(ii)  by  inserting  before  "Effective  on  "  the  following:  "The 
Secretary  shall  develop  (by  not  later  than  October  1,  1989)  a 
method  for  projecting,  on  a  State-specific  basis,  the  percent- 
age increase  in  the  number  of  residents  in  each  State  who 
are  over  75  years  of  age  for  any  period. 

(B)  Section  1915(dX5XC)(i)  of  the  Social  Security  Act,  as 
amended  by  section  4102(aXlXB)  of  OBRA,  is  amended— 

(i)  by  striking  "(4XB),  ''and  inserting  "(4),  and",  and 

(ii)  by  striking  ",  and  services  furnished"  and  all  that 
follows  through  "subsection  (c)". 

(4)  Section  4103.— Section  1905(aX5XB)  of  the  Social  Security 
Act,  as  inserted  by  section  4103(a)  of  OBRA,  is  amended  by 
striking  "subparagraph"  and  inserting  "clause". 

(5)  Section  4104.—(A)  Paragraph  (1)  of  section  4104(1)  of 
OBRA  is  amended  to  read  as  follows: 

"(1)  by  striking  \  or'  at  the  end  of  subclause  (IX)  and  insert- 
ing a  semicolon  and  by  inserting  'or'  at  the  end  of  subclause 
(X);and". 

(B)  Section  1902(aX10XAXiiXXI)  of  the  Social  Security  Act,  as 
added  by  section  4104(2)  of  OBRA,  is  amended — 

(i)  by  striking  "are  more  restrictive"  and  inserting  "may 
be  more  restrictive",  and 

(ii)  by  striking  the  period  at  the  end  and  inserting  a  semi- 
colon. 

(6)  Section  4112.— (A)  Section  4112  of  OBRA  is  amended— 

(i)  in  subsection  (aX2XA) — 
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(I)  by  striking  '*such  date"  and  inserting  "April  1, 
19S9'\  and 

(II)  by  inserting  effective  for  inpatient  hospital 
services  provided  on  or  after  July  1,  1989"  before  the 
period; 

(ii)  in  subsection  (aX2XB) — 

(I)  by  striking  ''such  date"  and  inserting  ''April  1, 
1990",  and 

(II)  by  inserting  effective  for  inpatient  hospital 
services  provided  on  or  after  July  1,  1990"  before  the 
period; 

(Hi)  the  undesignated  paragraph  at  the  end  of  subsection 
(a)  is  amended — 

(I)  by  striking  "June  30  of  each  year  in  which  the 
State  is  required  to  submit"  and  inserting  "90  days 
after  the  date  a  State  submits  ", 

(II)  by  indenting  all  of  such  paragraph  2  ems,  and 

(III)  by  designating  the  first  two  sentences  thereof  as 
paragraph  (S)  and  the  last  sentence  thereof  as  para- 
graph (i); 

(iv)  in  subsection  (bX2),  by  striking  "the  State  plan  "  and 
inserting  "a  State  plan"; 

(v)  in  subsection  (b)(SXB)(i),  by  inserting  ",  less  the  portion 
of  any  cash  subsidies  described  in  clause  (iXII)  in  the  period 
reasonably  attributable  to  inpatient  hospital  services  '  after 
"charity  care  in  a  period"; 

(vi)  in  subsection  (c)— 

(I)  by  striking  "paragraphs  (2XA)  and  (2XB)"  and  in- 
serting "paragraphs  (IXB)  and  (2XA)  of  subsection  (a)", 

(II)  by  striking  "paragraph  (2XA)"  and  "paragraph 
(2XB)"  and  inserting  such  paragraph  (IXB)'  and 
"such  paragraph  (2XA)",  respectively, 

(III)  in  paragraph  (1),  by  inserting  "at  least"  after 
"equal  to\ 

(IV)  in  paragraph  (2),  by  inserting  "(without  regard 
to  the  election  made  by  a  State  under  subsection  (b)(1))" 
after  "payment)  and", 

(V)  in  the  matter  after  paragraph  (2),  by  inserting  "at 
least"  before  "one-third   and  before  "two-thirds",  and 

(VI)  by  adding  at  the  end  the  following  new  sen- 
tences: "In  the  case  of  a  hospital  described  in  subsec- 
tion (d)(2XA)(i)  (relating  to  children's  hospitals),  in 
computing  the  hospital's  disproportionate  share  adjust- 
ment percentage  for  purposes  of  paragraph  (1)(B)  of  this 
subsection,  the  disproportionate  patient  percentage  (de- 
fined in  section  1886(dX5XF)(vi))  shall  be  computed  by 
substituting  for  the  fraction  described  in  subclause  (I) 
of  such  section  the  fraction  described  in  subclause  (II) 
of  that  section.  If  a  State  elects  in  a  State  plan  amend- 
ment under  subsection  (a)  to  provide  the  payment  ad- 
justment described  in  paragraph  (2),  the  State  must  in- 
clude in  the  amendment  a  detailed  description  of  the 
specific  methodology  to  be  used  in  determining  the 
specified  additional  payment  amount  (or  increased  per- 
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centage  payment)  to  be  made  to  each  hospital  qualify- 
ing for  such  a  payment  adjustment  and  must  publish 
at  least  annually  the  name  of  each  hospital  qualifying 
for  such  a  payment  adjustment  and  the  amount  of 
such  payment  adjustment  made  for  each  such  hospi- 
tal, and 
(vii)  in  subsection  (e) — 

(I)  by  inserting  'W"  after  ^'Special  Rule.—'\ 
(W  by  inserting  "based  on  a  pooling  arrangement  in- 
volving a  majority  of  the  hospitals  participating  under 
the  plan''  after  ''payment  adjustments'',  and 

(III)  by  adding  at  the  end  the  following  new  para- 
graph: 

"(2)  In  the  case  of  a  State  that  used  a  health  insuring  organiza- 
tion before  January  1,  1986,  to  administer  a  portion  of  its  plan  on  a 
State-wide  basis,  during  the  3-year  period  beginning  on  July  1, 
1988— 

''(A)  the  requirements  of  subsections  (b)  and  (c)  shall  not 
apply  if  the  aggregate  amount  of  the  payment  adjustments 
under  the  plan  for  disproportionate  share  hospitals  (as  defined 
under  the  State  plan)  is  not  less  than  the  aggregate  amount  of 
payment  adjustments  otherwise  required  to  be  made  if  such  sub- 
sections applied,  and 

'YB)  subsection  (dX2XB)  shall  apply  to  hospitals  located  in 
urban  areas,  as  well  as  in  rural  areas. ". 

(B)  Section  4112  of  OBRA  is  further  amended— 

(i)  by  striking  ''(a)  Implementation  of  Requirement.—" 
and  inserting  the  following: 

''(a)  In  General.— Title  XIX  of  the  Social  Security  Act  is  amend- 
ed- 

by  redesignating  section  1923  as  section  1924,  cind 
(2)  by  inserting  after  section  1922  the  following  new  section: 

"  'adjustment  in  payment  for  inpatient  hospital  services 
furnished  by  disproportionate  share  hospitals 

"  'Sec.  1923.  (a)  Implementation  of  Requirement.— '  "; 

(ii)  in  subsection  (a)(1),  by  striking  "A  State's  plan  under 
title  XIX  of  the  Social  Security  Act"  and  inserting  "A 
State  plan  under  this  title"; 

(Hi)  in  subsection  (aXD,  by  striking  "of  such  Act"; 

(iv)  in  subsection  (a),  by  striking  "of  Health  and  Human 
Services"  each  place  it  appears; 

(v)  in  the  matter  following  paragraph  (2XB)  of  subsection 
(a),  by  striking  "of  the  Social  Security  Act"; 

(vi)  in  subsections  (b)  and  (c),  by  striking  "under  title 
XIX  of  the  Social  Security  Act"  each  place  it  appears  and 
inserting  "under  this  title"; 

(vii)  in  subsection  (dX2XB),  by  striking  "of  the  Social  Se- 
curity  Act "; 

(viii)  in  subsections  (b)(2),  (bX3),  and  (dX2XB),  by  striking 
double  quotation  marks  enclosing  terms  and  inserting 
single  quotation  marks; 
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(ix)  by  placing  opening  double  quotation  marks  at  the  be- 
ginning of  any  matter  with  an  initial  paragraph  indenta- 
tion (beginning  with  subsection  (a)(1))  and  closing  double 
quotation  marks  at  the  end  of  subsection  (e);  and 

(x)  by  adding  at  the  end  the  following: 

Conforming  Amendment.— Section  1903(i)(3)  of  such  Act  (42 
U.S.C.  1396b(i)(3))  is  amended  by  inserting  '(other  than  amounts  at- 
tributable to  the  special  situation  of  a  hospital  which  serves  a  dis- 
proportionate number  of  low  income  patients  with  special  needs)' 
before  'to  the  extent'. 

(7)  Section  4113.— Section  4113  ofOBRA  is  amended— 

(A)  in  the  matter  inserted  by  subsection  (a)(1)(B) — 

(i)  by  moving  the  left  margin  of  the  matter  2  ems  to 
the  lefty  and 

(ii)  by  striking  "subparagraph  (G)"  and  inserting 
"subparagraph  (E)  or  (G)"; 

(B)  in  the  matter  inserted  by  subsection  (a)(2),  by  striking 
"paragraph  (2)(G)  or  (6)"  and  inserting  "paragraph 
(2)(B)(iii),  (2)(E)y  (2)(G),  or  (6)') 

(C)  in  subsection  (b)(2)(ii),  by  striking  "such  and 

(D)  by  striking  subsection  (d)  and  redesignating  subsec- 
tion (e)  as  subsection  (d). 

(8)  Section  uiiu. — (A)  Section  4114  of  OBRA  is  amended  in 
paragraph  (1),  by  striking  "  '(1)'  "and  inserting  "  '(o)(l)'  '\ 

(B)  Section  1905(oXlXB)  of  the  Social  Security  Act,  as  added 
by  section  4114(3)  of  OBRA,  is  amended — 

(i)  by  striking  "only",  and 

(ii)  by  striking  "immunodeficiency  syndrome"  and  insert- 
ing "immune  deficiency  syndrome  (AIDS)". 

(9)  Section  4115.— (A)  Section  4115  of  OBRA  is  amended— 

(A)  in  subsection  (b)(4)(B),  by  striking  "program"  and  in- 
serting "Program", 

(B)  in  subsection  (c) — 

(i)  by  inserting  "under  section  9121  of  this  Act"  after 
"Upon  approval",  and 

(ii)  by  striking  "1916,  and  1924''  and  inserting 
"1902(e)(1),  and  1916",  and 

(C)  by  adding  at  the  end  the  following: 

"(d)  Extension  of  Texas  State  Waiver.— Section  9523(a)  of  the 
Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985  is  amend- 
ed by  striking  'January  1,  1989'  and  inserting  'January  1,  1990'.". 

(10)  Section  4118.— (A)  Section  1915(cX10)  of  the  Social  Secu- 
rity Act,  as  added  by  section  4118(b)  of  OBRA,  is  amended— 

(i)  by  striking  "No  waiver  under  this  subsection  shall 
limit  by  an  amount  less  than  200"  and  inserting  "The  Sec- 
retary shall  not  limit  to  fewer  than  200",  and 

(ii)  by  striking  "under  such  waiver"  and  inserting  "under 
a  waiver  under  this  subsection  ". 

(B)  Section  4118(e)  of  OBRA  is  amended— 

(i)  in  paragraph  (3),  by  striking  "amendment"  and  insert- 
ing "amendments",  and 

(ii)  in  paragraph  (1) — 

(I)  by  inserting  "(A)"  after  "(1)", 
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(II)  by  striking  ''1128A(aXir  and  ''1320a-7(aXl)r 
and  inserting  ''1128(0)"  and  "1320a'7(a))'\  respectively, 
and 

(III)  by  adding  at  the  end  the  following: 

"(B)  Section  1128A  of  such  Act  is  amended  by  adding  at  the 
end  the  following  new  subsection: 
"  W  A  principal  is  liable  under  this  section  for  the  actions  of  the 
principal's  agent  acting  within  the  scope  of  the  agency.  \ 

(C)  Section  1128(dX3XBXii)  of  the  Social  Security  Act,  as 
added  by  section  4118(eX2XB)  of  OBRA,  is  amended  by  striking 
"under  a  program 

(D)  Section  4118(e)  of  OBRA  is  amended  by  redesignating 
paragraph  (3)  as  paragraph  (H)  and  by  inserting  after  para- 
graph (2)  the  following  new  paragraphs: 

"(3)  Section  1128(bX8XAXi)  of  such  Act  is  amended  by  insert- 
ing after  '(AXi)'  the  following:  'who  has  a  direct  or  indirect 
ownership  or  control  interest  of  5  percent  or  more  in  the  entity 
or'. 

"(4)  Section  1128(d)  of  such  Act  is  amended — 

"(A)  in  paragraph  (1),  by  striking  'subsection  (b)'  and  in- 
serting 'this  section  and  section  1128A  \  and 

"(B)  in  paragraph  (3XA),  by  striking  'under  a  program  \ ' 
"(5)  Section  1128(i)  of  such  Act  is  amended — 

"(A)  in  the  matter  before  paragraph  (1),  by  striking  'a 
physician  or  other  individual'  and  inserting  'an  individual 
or  entity', 

"(B)  in  paragraphs  (1)  through  (4),  by  striking  'physician 
or  other  individual'  each  place  it  appears  and  inserting  'in- 
dividual or  entity',  and 

"(C)  in  paragraph  (4),  by  striking  'first  offender  or  other 
program'  and  inserting  'first  offendier,  deferred  adjudica- 
tion, or  other  arrangement  or  program'. 
"(6)  Section  1128A(aXlXB)  of  such  Act  is  amended— 

"(A)  by  striking  'excluded  under'  and  inserting  'excluded 
from',  and 

"(B)  by  inserting  'or  as  a  result  of  the  application  of  the 
provisions  of  section  1842(jX2)  or  section  1867(dX2)'  after  'or 
1866(b)'. 

"(7)  The  second  sentence  of  section  1128A(cXl)  of  such  Act  is 
amended — 

"(A)  by  inserting  ',  request  for  payment,  or  other  occur- 
rence described  in  this  section'  after  'any  claim',  and 

"(B)  by  inserting  ',  the  request  for  payment  was  made,  or 
the  occurrence  took  place'  after  'claim  was  presented'. 
"(8)  Section  1128A(i)  of  such  Act  is  amended,  in  the  matter 
before  paragraph  (1),  by  striking  'subsection'  and  inserting  'sec- 
tion '. 

"(9)  Section  1128A(iXl)  of  such  Act  is  amended  by  inserting 
'or  title  XX' after  'title  V. 

"(10)  Section  1128A  of  such  Act  is  further  amended — 

"(A)  in  the  matter  in  subsection  (a)  before  paragraph  (1), 
by  inserting  ',  but  excluding  a  beneficiary,  as  defined  in 
subsection  (iX5)'  after  'other  entity'; 
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*^(B)  in  subsection  (i)(2),  by  striking  'submitted  by'  and  all 
that  follows  through  the  end  and  inserting  'for  payments 
for  items  and  services  under  title  V,  XVIII,  XIX,  or  XX  of 
this  Act  \  and 

"(C)  by  adding  at  the  end  the  following  new  paragraph: 
"  '(5)  The  term  "beneficiary''  means  an  individual  who  is  eli- 
gible to  receive  items  or  services  for  which  payment  may  be 
made  under  title  V,  XVIII,  XIX,  or  XX  but  does  not  include  a 
provider,  supplier,  or  practitioner. 

"(11)  Section  1903(i)(2)  of  such  Act  (42  U.S.C.  1396b(i)(2))  is 
amended — 

"(A)  in  subparagraph  (A),  by  striking  'in  the  State  plan 
under  this  title  pursuant  to  section  1128  or  section  1128A ' 
and  inserting  'under  title  V,  XVIII,  or  XX  or  under  this 
title  pursuant  to  section  1128,  1128A,  1156,  18Jf2(j)(2),  or 
1867(d)(2)',  and 

"(B)  in  subparagraph  (B),  by  striking  'pursuant  to  section 
1128  or  section  1128A  from  participation  in  the  program 
under  this  title'  and  inserting  'from  participation  under 
title  V,  XVIII,  or  XX  or  under  this  title  pursuant  to  section 
1128,  1128A,  1156,  1842(j)(2),  or  1867(d)(2)'. 
"(12)  Section  504(b)(6)  of  such  Act  (42  U.S.C.  704(b)(6))  is 
amended  by  striking  'pursuant  to  section  1128  or  section  1128A 
from  participation  in  the  program  under  this  title'  each  place  it 
appears  and  inserting  'under  this  title  or  title  XVIII,  XIX,  or 
XX  pursuant   to  section  1128,   1128A,   1156,   1842(j)(2),  or 
1867(dX2)'. 

"(13)  Section  2005(a)(9)  of  such  Act  (42  U.S.C.  1397d(a)(9))  is 
amended  by  striking  'pursuant  to  section  1128  or  section  1128 A 
from  participation  in  the  program  under  this  title'  each  place  it 
appears  and  inserting  'under  this  title  or  title  V,  XVIII,  or  XIX 
pursuant  to  section  1128,  1128A,  1156,  1842(j)(2),  or  1867(d)(2)'.". 

(E)  Section  4118(f)(1)  of  OBRA  is  amended  by  striking 
"4111(g)(8)"  and  inserting  "4211(h)(8)". 

(F)  Section  4118(g)(1)(B)  of  OBRA  is  amended  by  striking 
"insert"  and  inserting  "inserting". 

(G)  Section  4118(h)  of  OBRA  is  amended— 

(i)  by  inserting  a  dash  after  "Expenses.  "; 

(ii)  in  paragraph  (1),  by  striking  "Section  1902(a)(17)  of 
the  Social  Security  Act  (42  U.S.C.  1396a(a)(17))  is  amended" 
and  inserting  "Sections  1902(a)(17)  and  1903(f)(2)  of  the 
Social  Security  Act  (42  U.S.C.  1396a(a)(17),  1396b(f)(2))  are 
each  amended"; 

(Hi)  in  paragraph  (2),  by  striking  -"(2)  The  amendment 
made  by  paragraph  (1)"  and  inserting  "(3)  The  amendments 
made  by  this  subsection",  and 

(iv)  by  inserting  after  paragraph  (1)  the  following  new 
paragraph: 

"(2)  The  first  sentence  of  section  1902(f)  of  such  Act  (42  U.S.C. 
1396a(f))  is  amended  by  inserting  after  'as  recognized  under 
State  law'  the  following:  'regardless  of  whether  such  expenses 
are  reimbursed  under  another  public  program  of  the  State  or 
political  subdivision  thereof. ". 
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(H)  Section  1915(cX7XB)  of  the  Social  Security  Act,  as  added 
by  section  4118(k)  of  OBRA,  is  amended  by  inserting  before  the 
period  at  the  end  the  following:  without  regard  to  the  avail- 
ability of  beds  for  such  inpatients 

(I)  Section  ^USaXV  of  OBRA  is  amended  by  inserting  as 
redesignated  by  section  4102(a),  "  after  ''1396n(h)y\ 

(J)  Section  9414(bX3)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986,  as  amended  by  section  4118(oXlXC)  of  OBRA,  is 
amended  by  striking  "nonfarm". 

(K)  Section  4118(oX2XA)  of  OBRA  is  amended  by  inserting 
''each  place  it  appears''  before  ''and  inserting''. 

(L)  Section  411S(pX9)  of  OBRA  is  amended  by  striking 
"1925(a)"  and  "(4111(a))"  and  inserting  "1923(a)"  and 
"4211(a)",  respectively. 

(M)  Section  411S(p)  of  OBRA  is  amended  by  adding  at  the 
end  the  following  new  paragraph: 

"(11)  Paragraph  (5)  of  section  9432(c)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  is  amended  to  read  as  follows: 
"  '(5)  The  Secretary  shall  submit  an  interim  report  on  the  results 
of  the  study,  including  an  analysis  of  the  geographic  variations 
under  paragraph  (2),  to  the  Congress  not  later  than  January  1,  1990, 
and  shall  report  the  final  results  of  the  study  to  the  Congress  not 
later  than  January  1,  1992. '.  ". 

(11)  Omitted  section. — (A)  Part  2  of  subtitle  B  of  title  IV  of 
OBRA  is  amended  by  adding  at  the  end  the  following  new  sec- 
tion: 

"SEC.  4119.  STUDY  OF  MEANS  OF  RECOVERING  COSTS  OF  NURSING  FACILITY 
SERVICES  FROM  EST  A  TES  OF  BENEFICIARIES. 

"The  Secretary  of  Health  and  Human  Services  shall  study  the 
means  of  recovering  amounts  from  estates  of  deceased  medicaid 
beneficiaries  (or  the  estates  of  the  spouses  of  such  deceased  benefici- 
aries) to  pay  for  the  medical  assistance  for  skilled  nursing  facility 
or  intermediate  care  facility  services  furnished,  under  title  XIX  of 
the  Social  Security  Act,  to  such  medicaid  beneficiaries.  The  Secre- 
tary shall  report  to  Congress,  not  later  than  December  31,  1988,  on 
such  means,  and  include  appropriate  recommendations  for  changes 
in  legislation. ". 

(B)  The  table  of  contents  of  title  IV  of  OBRA  is  amended  by  in- 
serting after  the  item  relating  to  section  4118  the  following  new 
item: 

"Sec.  4119.  Study  of  means  of  recovering  costs  of  nursing  facility  services  from  estates 
of  beneficiaries.  ". 

(12)  Medicaid  conforming  amendment  to  section  uoiu  of 
OBRA. — (A)  Paragraph  (5)  of  section  1903(m)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1396b(m))  is  amended  to  read  as  follows: 

"(5)(A)  If  the  Secretary  determines  that  an  entity  with  a  contract 
under  this  subsection — 

fails  substantially  to  provide  medically  necessary  items 
and  services  that  are  required  (under  law  or  under  the  contract) 
to  be  provided  to  an  individual  covered  under  the  contract,  if 
the  failure  has  adversely  affected  (or  has  substantial  likelihood 
of  adversely  affecting)  the  individual; 


122 

"(ii)  imposes  premiums  on  individuals  enrolled  under  this 
subsection  in  excess  of  the  premiums  permitted  under  this  title; 

"(Hi)  acts  to  discriminate  among  individuals  in  violation  of 
the  provision  of  paragraph  (2XA)(v),  including  expulsion  or  re- 
fusal to  re-enroll  an  individual  or  engaging  in  any  practice  that 
would  reasonably  be  expected  to  have  the  effect  of  denying  or 
discouraging  enrollment  (except  as  permitted  by  this  subsection) 
by  eligible  individuals  with  the  organization  whose  medical 
condition  or  history  indicates  a  need  for  substantial  future 
medical  services;  or 

'Xiv)  misrepresents  or  falsifies  information  that  is  fur- 
nished— 

"(1)  to  the  Secretary  or  the  State  under  this  subsection,  or 
"(II)  to  an  individual  or  to  any  other  entity  under  this 
subsection, 

the  Secretary  may  provide,  in  addition  to  any  other  remedies  avail- 
able under  law,  for  any  of  the  remedies  described  in  subparagraph 
(B). 

"(B)  The  remedies  described  in  this  subparagraph  are — 

"(i)  civil  money  penalties  of  not  more  than  $25,000  for  each 
determination  under  subparagraph  (A),  or,  with  respect  to  a  de- 
termination under  clause  (Hi)  or  (ivXD  of  such  subparagraph,  of 
not  more  than  $100,000  for  each  such  determination,  plus,  with 
respect  to  a  determination  under  subparagraph  (AXH),  double 
the  excess  amount  charged  in  violation  of  such  subparagraph 
(and  the  excess  amount  charged  shall  be  deducted  from  the  pen- 
alty and  returned  to  the  individual  concerned),  and  plus,  with 
respect  to  a  determination  under  subparagraph  (AXHi),  $15,000 
for  each  individual  not  enrolled  as  a  result  of  a  practice  de- 
scribed in  such  subparagraph,  or 

"(ii)  denial  of  payment  to  the  State  for  medical  assistance 
furnished  under  the  contract  under  this  subsection  for  individ- 
uals enrolled  after  the  date  the  Secretary  notifies  the  organiza- 
tion of  a  determination  under  subparagraph  (A)  and  until  the 
Secretary  is  satisfied  that  the  basis  for  such  determination  has 
been  corrected  and  is  not  likely  to  recur. 
The  provisions  of  section  1128A  (other  than  subsections  (a)  and  (b)) 
shall  apply  to  a  civil  money  penalty  under  clause  (i)  in  the  same 
manner  as  such  provisions  apply  to  a  penalty  or  proceeding  under 
section  1128A(a).  . 

(B)  The  amendment  made  by  subparagraph  (A)  shall  apply  to 
actions  occurring  on  or  after  the  date  of  the  enactment  of  this 
Act 

(13)  Treatment  of  educationally-related  services.— (A) 
Section  1903  of  the  Social  Security  Act  (42  U.SC  1396b)  is 
amended  by  inserting  after  subsection  (b)  the  following  new  sub- 
section: 

"(c)  Nothing  in  this  title  shall  be  construed  as  prohibiting  or  re- 
stricting, or  authorizing  the  Secretary  to  prohibit  or  restrict,  pay- 
ment under  subsection  (a)  for  medical  assistance  for  covered  services 
furnished  to  a  handicapped  child  because  such  services  are  included 
in  the  child's  individualized  education  program  established  pursu- 
ant to  part  B  of  the  Education  of  the  Handicapped  Act  or  furnished 
to  a  handicapped  infant  or  toddler  because  such  services  are  includ- 
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ed  in  the  child's  individualized  family  service  plan  adopted  pursu- 
ant to  part  H  of  such  Act. 

(B)  The  amendment  made  by  subparagraph  (A)  shall  take 
effect  on  the  date  of  the  enactment  of  this  Act. 

(14)  Clarification  of  term  ''institution  for  mental  dis- 
eases".—(A)  Section  1905  of  the  Social  Security  Act  (42  U.S.C. 
1396d)  is  amended  by  inserting  after  subsection  (h)  the  follow- 
ing new  subsection: 

*Yi)  The  term  'institution  for  mental  diseases'  means  a  hospital, 
nursing  facility,  or  other  institution  of  more  than  16  beds,  that  is 
primarily  engaged  in  providing  diagnosis,  treatment,  or  care  of  per- 
sons with  mental  diseases,  including  medical  attention,  nursing 
care,  and  related  services.  ". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  take 
effect  on  the  date  of  the  enactment  of  this  Act. 

(15)  Eligibility  verification  technical  correction. — (A) 
Section  1137  of  the  Social  Security  Act  (42  U.S.C.  1320b-7)  is 
amended  by  adding  at  the  end  the  following  new  subsection: 

"(f)  Subsections  (a)(1)  and  (d)  shall  not  apply  with  respect  to 
aliens  seeking  medical  assistance  for  the  treatment  of  an  emergency 
medical  condition  under  section  1903(v)(2).  ". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  apply  as 
if  it  were  included  in  the  enactment  of  section  9406  of  the  Om- 
nibus Budget  Reconciliation  Act  of  1986. 

(16)  Technical  corrections  relating  to  presumptive  eli- 
gibility.—(A)  Section  1920(d)(1)(B)  of  the  Social  Security  Act 
(42  U.S.C.  1396r-l(d)(l)(B))  is  amended  by  striking  "by  a  quali- 
fied provider"  and  inserting  "by  a  provider  that  is  eligible  for 
payments  under  the  State  plan  ". 

(B)  Section  1920(b)(2XD)  of  such  Act  (42  U.S.C.  1396r- 
l(bX2XD))  is  amended— 

(i)  in  clause  (i) — 

(I)  in  subclause  (I),  by  striking  "or  section  330"  and 
inserting  ",  330,  or  340"  and  by  striking  "or"  at  the 
end, 

(II)  in  subclause  (II),  by  striking  the  semicolon  at  the 
end  and  inserting  ",  or",  and 

(III)  by  adding  after  subclause  (II)  the  following  new 
subclause: 

"(III)  title  V  of  the  Indian  Health  Care  Improvement 
Act;"; 

(ii)  in  clause  (ii),  by  striking  "or"  at  the  end;  and 
(Hi)  by  adding  at  the  end  the  following  new  clause: 

"(iv)  is  the  Indian  Health  Service  or  is  a  health  program 
or  facility  operated  by  a  tribe  or  tribal  organization  under 
the  Indian  Self -Determination  Act  (Public  Law  93-638).  ". 

(C)  The  amendments  made  by  this  paragraph  shall  be  effec- 
tive as  if  they  were  included  in  section  9407(b)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986. 

(17)  Waiver  for  children  infected  with  aids  or  drug  de- 
pendent AT  BIRTH. — (A)  Section  1915  of  the  Social  Security  Act 
(42  U.S.C.  1396n)  is  amended— 

(i)  by  redesignating  subsection  (f)  as  paragraph  (2), 
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(ii)  in  subsection  (e),  by  striking  paragraph  (2)  and  by  re- 
designating such  subsection  05  subsection  (f), 

(Hi)  by  inserting  after  subsection  (d)  the  following  new 
subsection: 

'YeXlXAJ  Subject  to  paragraph  (2),  the  Secretary  shall  grant  a 
waiver  to  provide  that  a  State  plan  approved  under  this  title  shall 
include  as  'medical  assistance'  under  such  plan  payment  for  part  or 
all  of  the  cost  of  nursing  care,  respite  care,  physicians '  services,  pre- 
scribed drugs,  medical  devices  and  supplies,  transportation  services, 
and  such  other  services  requested  by  the  State  as  the  Secretary  may 
approve  which  are  provided  pursuant  to  a  written  plan  of  care  to  a 
child  described  in  subparagraph  (B)  with  respect  to  whom  there  has 
been  a  determination  that  but  for  the  provision  of  such  services  the 
infants  would  be  likely  to  require  the  level  of  care  provided  in  a 
hospital  or  nursing  facility  the  cost  of  which  could  be  reimbursed 
under  the  State  plan. 

*'(B)  Children  described  in  this  subparagraph  are  individuals 
under  5  years  of  age  who — 

'W  at  the  time  of  birth  were  infected  with  (or  tested  positively 
for)  the  etiologic  agent  for  acquired  immune  deficiency  syn- 
drome (AIDS), 

''(ii)  have  such  syndrome,  or 

(Hi)  at  the  time  of  birth  were  dependent  on  heroin,  cocaine, 
or  phencyclidine, 

and  with  respect  to  whom  adoption  or  foster  care  assistance  is  (or 

will  be)  made  available  under  part  E  of  title  IV. 

"(2)  A  waiver  shall  not  be  granted  under  this  subsection  unless 

the  State  provides  assurances  satisfactory  to  the  Secretary  that — 

"(A)  necessary  safeguards  (including  adequate  standards  for 
provider  participation)  have  been  taken  to  protect  the  health 
and  welfare  of  individuals  provided  services  under  the  waiver 
and  to  assure  financial  accountability  for  funds  expended  with 
respect  to  such  services; 

(B)  under  such  waiver  the  average  per  capita  expenditure  es- 
timated by  the  State  in  any  fiscal  year  for  medical  assistance 
provided  with  respect  to  such  individuals  does  not  exceed  100 
percent  of  the  average  per  capita  expenditure  that  the  State  rea- 
sonably estimates  would  have  been  made  in  that  fiscal  year  for 
expenditures  under  the  State  plan  for  such  individuals  if  the 
waiver  had  not  been  granted;  and 

"(C)  the  State  will  provide  to  the  Secretary  annually,  consist- 
ent with  a  data  collection  plan  designed  by  the  Secretary,  infor- 
mation on  the  impact  of  the  waiver  granted  under  this  subsec- 
tion on  the  type  and  amount  of  medical  assistance  provided 
under  the  State  plan  and  on  the  health  and  welfare  of  recipi- 
ents. 

"(2)  A  waiver  granted  under  this  subsection  may  include  a  waiver 
of  the  requirements  of  section  1902(a)(1)  (relating  to  statewideness) 
and  section  1902(aX10)(B)  (relating  to  comparability).  A  waiver 
under  this  subsection  shall  be  for  an  initial  term  of  2  years  and, 
upon  the  request  of  a  State,  shall  be  extended  for  additional  five- 
year  periods  unless  the  Secretary  determines  that  for  the  previous 
waiver  period  the  assurances  provided  under  paragraph  (2)  have  not 
been  met. 
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The  provisions  of  paragraph  (6)  of  subsection  (d)  shall  apply 
to  this  subsection  in  the  same  manner  as  it  applies  to  subsection 
(d)r;and 

(iv)  in  subsection  (h),  by  striking  ''or  (d)*'  and  inserting 
'W,or(ey\ 

(B)  Section  1902(aX10XAXii)(VI)  of  such  Act  (42  U.S.C. 
m6a(aX10XAXiiXVI))  is  amended  by  stnking  ''(c)  or  (d)'*  each 
place  it  appears  and  inserting  "(c),  (d),  or  (e)'\ 
(I)  Corrections  Relating  to  Subtitle  C  of  Title  IV  (Nursing 
Home  Reform). — 

(1)  Section  4201.-<A)  Section  1819  of  the  Social  Security  Act, 
as  added  by  section  4201(aXS)  of  OBRA,  is  amended — 

(i)  in  subsection  (bXSXCXiXIX  by  striking  "October  1, 
1990"  the  second  place  it  appears  and  inserting  "January  1, 
199V) 

(ii)  in  subsection  (bXiXCXi) — 

(I)  by  inserting  "licensed"  after  "24-hour'\ 

(II)  by  striking  "employ"  and  inserting  "use",  and 

(III)  by  striking  "during  the  day  tour  of  duty  (of  at 
least  8  hours  a  day)"  and  inserting  "at  least  8  consecu- 
tive hours  a  day, "; 

(Hi)  in  subsection  (bX5XA),  by  striking  "October  1,  1989" 
and  all  that  follows  through  "July  1,  1989)"  and  inserting 
"January  1,  1990"; 

(iv)  in  subsection  (eXl)(A),  by  striking  "March  1,  1989" 
and  inserting  "January  1,  1989"; 

(v)  in  subsection  (eXlXB),  by  striking  "March  1,  1990" 
and  inserting  "January  1,  1990"; 

(vi)  in  subsection  (eX2XA),  by  striking  "March  1,  1989" 
and  inserting  "January  1,  1989"; 

(vii)  in  subsection  (eXS),  by  striking  "October  1,  1990"  and 
inserting  "October  1,  1989"; 

(viii)  in  subsection  (eX5),  by  striking  "July  1,  1989"  and 
inserting  "July  1,  1990"; 

(ix)  in  subsection  (fXS),  by  striking  "October  1,  1989"  and 
inserting  "October  1,  1988"; 

(x)  in  subsection  (fX6)(A),  by  striking  "July  1,  1989"  and 
inserting  "January  1,  1989";  and 

(xi)  in  subsection  (fX6XB),  by  striking  "October  1,  1990" 
and  inserting  "April  1,  1990". 

(B)  Section  4201(d)  of  OBRA  is  amended— 

(i)  by  striking  "Amendment. — "  and  inserting  "Amend- 
ments.-—(1)", 

(ii)  by  striking  "1919(a)(2)"  and  inserting  "1819(aXl)'\ 
and 

(Hi)  by  adding  at  the  end  the  following  new  paragraph: 
"(2)  Section  1861(n)  of  such  Act  (42  U.S.C.  1395x(n))  is  amended  by 
striking  'or  (j)(l)  of  this  section'  and  inserting  'or  of  section 
1819(aXl)V\ 

(2)  Sections  4201  and  4211.— (A)  Sections  1819(bX3XAXiv) 
and  1919(bX3XAXiv)  of  the  Social  Security  Act,  as  added  by  sec- 
tion 4201(aXS)  and  as  inserted  by  section  4211(aX3)  of  OBRA,  re- 
spectively, are  amended  by  striking  "in  the  case  of  a  resident  el- 
igible for  benefits  under  part  A  of  this  title"  and  by  striking  "in 
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the  case  of  a  resident  eligible  for  benefits  under  part  A  of  title 
XVIir,  respectively. 

(B)  Sections  1819(b)(3)(A)(iii)  and  1919(b)(3)(A)(iii)  of  the 
Social  Security  Act,  as  added  by  section  4201(a)(3)  and  as  insert- 
ed by  section  4211(a)(3)  of  OBRA,  respectively,  are  amended  by 
striking  ''in  the  case  of  a  resident  eligible  for  benefits  under 
title  XIX, "  and  "in  the  case  of  a  resident  eligible  for  benefits 
under  this  title, respectively. 

(C)  Subclause  (III)  of  each  of  sections  1819(b)(3)(B)(ii)  and 
1919(b)(3XBXii)  of  the  Social  Security  Act,  as  added  by  section 
4201(aX3)  and  as  inserted  by  section  4211(a)(3)  of  OBRA,  respec- 
tively, is  amended  to  read  as  follows: 

''(III)  The  provisions  of  section  1128A  (other 
than  subsections  (a)  and  (b))  shall  apply  to  a  civil 
money  penalty  under  this  clause  in  the  same 
manner  as  such  provisions  apply  to  a  penalty  or 
proceeding  under  section  1128A(a). 

(D)  Sections  1819(b)(5)  and  1919(bX5)  of  the  Social  Security 
Act,  as  added  by  section  4201(a)(3)  of  OBRA  and  as  inserted  by 
section  4211(a)(3)  of  OBRA,  respectively,  are  each  amended — 

(i)  in  subparagraph  (A),  by  striking  ",  who  is  not  a  li- 
censed health  care  professional  (as  defined  in  subparagraph 
(E)),'\ 

(ii)  in  subparagraph  (AXii),  by  striking  "such  services'' 
and  inserting  "nursing  or  nursing-related  services",  and 

(Hi)  in  subparagraph  (G),  by  inserting  "physical  or  occu- 
pational therapy  assistant, "  after  "occupational  therapist, 

(E)  Effective  as  of  the  date  of  the  enactment  of  this  Act  and 
until  the  effective  date  of  section  1819(c)  of  such  Act,  section 
1861(j)  of  the  Social  Security  Act  is  deemed  to  include  the  re- 
quirement described  in  section  1819(cX3XA)  of  such  Act  (as 
added  by  section  4201(a)(3)  of  OBRA). 

(F)  Sections  1819(cX2XAXv)  and  1919(cX2XAXv)  of  the  Social 
Security  Act,  as  added  by  section  4^01(aX3)  and  as  inserted  by 
section  4211(aX3)  of  OBRA,  respectively,  are  each  amended  by 
striking  "an  allowable  charge  and  all  that  follows  through 
the  semicolon  and  inserting  'for  a  stay  at  the  facility;''. 

(G)  Sections  1819(c)(6)  and  1919(cX6)  of  the  Social  Security 
Act,  as  added  by  section  4^01(aX3)  and  as  inserted  by  section 
4211(a)(3)  of  OBRA,  respectively,  are  each  amended — 

(i)  in  subparagraph  (A)(ii),  by  striking  "once  the  facility 
accepts"  and  inserting  "upon",  and 

(ii)  in  subparagraph  (B),  by  striking  "a  facility's  accept- 
ance of". 

(H)  Sections  1819(e)(2XB)  and  1919(eX2XB)  of  the  Social  Secu- 
rity Act,  as  added  by  section  4201(aX3)  and  as  inserted  by  sec- 
tion 4211(a)(3)  of  OBRA,  respectively  are  each  amended  by  in- 
serting after  the  first  sentence  the  following  sentence:  "The 
State  shall  make  available  to  the  public  information  in  the  reg- 
istry. ". 

(I)  Sections  1819(e)(3),  1819(fX3),  1919(eX3),  and  1919(fX3)  of 
the  Social  Security  Act,  as  added  by  section  4201(a)(3)  and  as 
inserted  by  section  4211(a)(3)  of  OBRA,  respectively,  are  each 
amended — 
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(i)  by  inserting  ''and  discharges"  after  ''transfers') 
and 

(ii)  by  inserting  "and  discharges''  after  "transfers". 

(J)  Sections  1819(fX2XAXi)a)  and  1919(fX2XAXiXI)  of  the 
Social  Security  Act,  as  added  by  section  4201(aXS)  and  as  insert- 
ed by  section  4211(aXS)  of  OBRA,  respectively,  are  each  amend- 
ed by  striking  "cognitive,  behavioral  and  social  care"  and  in- 
serting "recognition  of  mental  health  and  social  service  needs". 

(K)  Sections  1819(fX7)  and  1919(fX7)  of  the  Social  Security 
Act,  as  added  by  section  4201(aXS)  and  as  inserted  by  section 
4211(aX3)  of  OBRA,  respectively,  are  each  amended  by  striking 
"patients" and  inserting  "residents". 

(LXi)  Section  1819(fX7XB)  of  the  Social  Security  Act,  as  added 
by  section  ^201(aXS),  is  amended  by  striking  "shall  not"  and  in- 
serting "shall". 

(ii)  Section  1919(fX7XB)  of  the  Social  Security  Act,  as  inserted 
by  section  4211(aXS)  of  OBRA,  is  amended  by  striking  "do  not". 

(3)  Section  4211.— (A)  Section  1919(bX4XC)  of  the  Social  Secu- 
rity Act,  as  inserted  by  section  4211(a)  of  OBRA,  is  amended — 

(i)  by  striking  "registered  nurse"  each  place  it  appears 
and  inserting  "registered  professional  nurse  "; 

(ii)  by  striking  'employ  '  and  inserting  "use  "; 

(Hi)  by  striking  "(ii)  Facility  waivers. — "  and  all  that 
follows  through  "(i)  Waiver"  and  insertirig  "(ii)  Waiver"; 

(iv)  by  striking  "and  subiect  to  clause  (it)"  and  inserting 
"and  subject  to  clause  (Hi)'; 

(v)  by  striking  "(ii)  Assumption"  and  inserting  "(Hi)  As- 
sumption"; and 

(vi)  in  clause  (Hi),  as  so  redesignated,  by  striking  "excer- 
cise"  and  insertiizs  "exercise". 

(B)  Section  1919(b)(5XA)  of  the  Social  Security  Act,  as  added 
by  section  4211(aXS)  of  OBRA,  is  amended  by  striking  "subpara- 
graph (E)"  and  inserting  "subparagraph  (F)  . 

(C)  Effective  as  of  the  date  of  the  enactment  of  this  Act  and 
until  the  effective  date  of  section  1919(c)  of  such  Act,  section 
1905(c)  of  the  Social  Security  Act  is  deemed  to  include  the  re- 
quirement described  in  section  1919(cX3XA)  of  such  Act  (as  in- 
serted by  section  4211(aXS)  of  OBRA). 

(D)  Section  1919  of  the  Social  Security  Act,  as  inserted  by  sec- 
tion 4211(aXS)  of  OBRA,  is  amended— 

(i)  in  subsection  (eXlXA),  by  striking  "September  1,  1988" 
and  inserting  "January  1,  1989"; 

(ii)  in  subsection  (eXl)(B),  by  striking  "September  1,  1990" 
and  inserting  "January  1,  1990"; 

(Hi)  in  subsection  (eX7XE),  by  striking  "October  1,  1988" 
and  inserting  "April  1,  1989";  and 

(iv)  in  subsection  (f)(2),  by  striking  "July  1,  1988"  and  in- 
serting "September  1,  1988  . 

(E)  Section  1902(aX28XDXi)  of  the  Social  Security  Act,  as 
amended  by  section  4211(bXlXB)  of  OBRA,  is  amended  by  strik- 
ing "1919(f)"  and  all  that  follows  through  "instrument)"  and 
inserting  "1919(e)". 

(F)  Section  4211(dX2)  of  OBRA  is  amended  by  striking  "For 
calendar  quarters  during  fiscal  years  1988  and  1989"  and  in- 
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serting  "For  the  8  calendar  quarters  (beginning  with  the  calen- 
dar quarter  that  begins  on  July  1,  1988)  . 

(G)  Section  4211(h)(10)(G)  of  OBRA  is  amended  by  adding 
before  the  period  at  the  end  the  following:  **,  and  by  striking 
'skilled  nursing  facility  or  intermediate  care  facility^  in  sub- 
paragraph (B)  and  inserting  'nursing  facility'  ". 

(H)  Section  W  1(h)(2)  of  OBRA  is  amended— 

(i)  in  subparagraph  (C),  by  striking  ''inserting  'nursing  fa- 
cilities' "  each  place  it  appears  and  inserting  "inserting 
'nursing  facilities  and  for  intermediate  care  facilities  for 
the  mentally  retarded'  ' , 

(ii)  in  subparagraph  (DXi),  by  striking  "inserting  'nursing 
facility'  "and  inserting  "inserting  'nursing  facility  or  inter- 
mediate care  facility  for  the  mentally  retarded'  ",  and 

(Hi)  in  subparagraph  (D)(ii),  by  striking  "inserting  'nurs- 
ing facility'  "  and  inserting  "inserting  'nursing  facility 
services  or  services  in  an  intermediate  care  facility  for  the 
mentally  retarded'  ". 

(I)  Subparagraph  (B)  of  section  Jf211(h)(12)  of  OBRA  is 
amended  to  read  as  follows: 

"(B)  in  subsection  (cX2XB)(ii),  by  striking  'skilled'  each  place 
it  appears. 

(4)  Section  4202.— Section  1819(g)(2XCXi)  of  the  Social  Securi- 
ty Act,  as  added  by  section  4202(a)  of  OBRA,  is  amended  by 
striking  "October  1,  1990"  and  inserting  "January  1,  1990". 

(5)  Sections  4202  and  4212.— Sections  1819(g)  and  1919(g)  of 
the  Social  Security  Act,  as  added  by  sections  4202(aX2)  and 
4212(a)  of  OBRA,  respectively,  are  amended — 

(A)  in  paragraph  (IXC),  by  striking  ",  review, "  and  insert- 
ing "and  timely  review"; 

(B)  in  the  first  sentence  of  paragraph  (IXC),  by  inserting 
"or  by  another  individual  used  by  the  facility  ifi  providing 
services  to  such  a  resident"  after  "a  nursing  facility"; 

(C)  by  striking  the  second  sentence  of  paragraph  (IXC) 
and  inserting  the  following:  "The  State  shall,  after  notice 
to  the  individual  involved  and  a  reasonable  opportunity  for 
a  hearing  for  the  individual  to  rebut  allegations,  make  a 
finding  as  to  the  accuracy  of  the  allegations.  If  the  State 
finds  that  a  nurse  aide  has  neglected  or  abused  a  resident 
or  misappropriated  resident  property  in  a  facility,  the  State 
shall  notify  the  nurse  aide  and  the  registry  of  such  finding. 
If  the  State  finds  that  any  other  individual  used  by  the  fa- 
cility has  neglected  or  abused  a  resident  or  misappropriated 
resident  property  in  a  facility,  the  State  shall  notify  the  ap- 
propriate licensure  authority. "; 

(D)  in  paragraph  (1)(D),  by  striking  "to  establish  stand- 
ards under  subsection  (f)"  and  inserting  "to  issue  regula- 
tions to  carry  out  this  subsection"; 

(E)  in  paragraph  (2)(A)(i),  by  amending  the  third  sentence 
to  read  as  follows:  "The  provisions  of  section  1128A  (other 
than  subsections  (a)  and  (b))  shall  apply  to  a  civil  money 
penalty  under  the  previous  sentence  in  the  same  manner  as 
such  provisions  apply  to  a  penalty  or  proceeding  under  sec- 
tion 1128A(a). "; 
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(F)  in  paragraph  (3)(D)  (relating  to  special  surveys  of  com- 
pliance, as  redesignated  by  paragraph  (6)(A)  in  the  case  of 
section  1919(g)),  by  striking  ''on  that  basis''  and  inserting 
"on  the  basis  of  that  survey'';  and 

(G)  in  paragraph  (4),  by  striking  ''chronically". 

(6)  Section  4212.— (A)  Section  1919(g)(3)  of  the  Social  Security 
Act,  as  added  by  section  4212(a)  of  OBRA,  is  amended  by  redes- 
ignating the  second  subparagraph  (C)  (relating  to  special  sur- 
veys of  compliance)  as  subparagraph  (D). 

(B)  Section  4212(b)  of  OBRA  is  amended  to  read  as  follows: 
"(b)  Posting  Survey  Results.— Section  1919(c)  of  such  Act  is 

amended  by  adding  at  the  end  the  following  new  paragraph: 

"  '(7)  Posting  of  survey  results.— A  nursing  facility  must 
post  in  a  place  readily  accessible  to  residents,  and  family  mem- 
bers and  legal  representatives  of  residents,  the  results  of  the 
most  recent  survey  of  the  facility  conducted  under  subsection 

(C)  Section  1902(aX33XB)  of  the  Social  Security  Act,  as 
amended  by  section  4212(d)(3)  of  OBRA,  is  amended  by  striking 
"1919(d)"  and  inserting  "1919(g)". 

(D)  Section  4212(e)(lXB)  of  OBRA  is  amended  by  inserting 
"provided"  after  "services"  each  place  it  appears. 

(E)  Section  4212(e)  of  OBRA  is  amended  by  adding  at  the  end 
the  following  new  paragraph: 

"(5)  Section  1922(e)  of  such  Act,  as  redesignated  and  transferred 
by  section  4211(aX2)  of  this  Act,  is  amended  by  striking  '191()(c)'  in 
paragraphs  (1)  and  (2XA)  and  inserting  '1910(b)'. ". 

(7)  Sections  4203  and  4213.— (A)  Sections  1819(h)(2XB)(ii) 
and  1919(h)(3)(C)(ii)  of  the  Social  Security  Act,  as  added  sec- 
tions 4203(a)(2)  and  4213(a)  of  OBRA,  respectively,  are  each 
amended  by  striking  "and  the  Secretary"  and  all  that  follows 
through  "11 28 A.  "  and  inserting  the  following:  ".  The  provisions 
of  section  1128A  (other  than  subsections  (a)  and  (b))  shall  apply 
to  a  civil  money  penalty  under  the  previous  sentence  in  the 
same  manner  as  such  provisions  apply  to  a  penalty  or  proceed- 
ing under  section  1128A(a). ". 

(B)  Sections  1819(h)(6)  and  1919(hX9)  of  the  Social  Security 
Act,  as  added  by  sections  4203(a)(2)  and  4213(a)  of  OBRA,  re- 
spectively, are  each  amended  by  inserting  "by  such  facilities" 
after  "shall  be  made  available". 

(8)  Section  4213.— (A)  Section  4213(a)  of  OBRA  is  amended 
by  striking  "as  inserted  by  section  4201  and  amended  by  section 
4202"  and  inserting  "as  inserted  by  section  4211  and  amended 
by  section  4212". 

(B)  Section  1919(h)  of  the  Social  Security  Act,  as  added  by  sec- 
tion 4213(a)  of  OBRA,  is  amended— 

(i)  in  the  last  sentence  of  paragraph  (1),  by  striking 
"(2)(A)(i)"  and  inserting  "(2XAXii)'\ 

(ii)  in  the  second  sentence  of  paragraph  (2)(B)(i),  by  strik- 
ing "or  otherwise",  and 

(Hi)  in  paragraph  (5),  by  striking  "State  and  the  Secre- 
tary" and  inserting  "State  or  the  Secretary,  respectively". 

(C)  Paragraph  (1)  of  section  4213(b)  of  OBRA  is  amended  by 
striking  "1902"  and  all  that  follows  through  the  end  and  in- 
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serting  the  following:  "1902(0  of  such  Act  (1^2  U.S.C.  1396a(i))  is 
amended — 

''(A)  in  paragraph  (1),  by  striking  'skilled  nursing  facility  or 
intermediate  care  facility'  and  inserting  'intermediate  care  fa- 
cility for  the  mentally  retarded) 

''(B)  in  paragraph  (1),  by  striking  'the  provisions  of  section 
1861(j)  or  section  1905(cX  respectively/  and  inserting  'the  re- 
quirements for  such  a  facility  under  this  title and 

"(C)  in  paragraphs  (2)  and  (3),  by  striking  'the  provisions  of 
section  1861(j)  or  section  1905(c)  (as  the  case  may  be)'  and  insert- 
ing 'the  requirements  for  such  a  facility  under  this  title'. ". 

(9)  Section  4204.— (A)  Section  4204(a)  of  OBRA  is  amended 
by  striking  "extended  care". 

(B)  Section  4204  of  OBRA  is  amended— 

(i)  in  subsection  (a),  by  striking  "made  by  this  part"  and 
inserting  "made  by  sections  4201  and  4202  (relating  to 
skilled  nursing  facility  requirements  and  survey  and  certifi- 
cation requirements)", 

(ii)  by  redesignating  subsection  (c)  as  subsection  (d),  and 
(Hi)  by  inserting  after  subsection  (a)  the  following  new 

subsection: 

"(b)  Enforcement. — (1)  Except  as  otherwise  specifically  provided 
in  section  1819  of  the  Social  Security  Act,  the  amendments  made  by 
section  4203  of  this  Act  apply  January  1,  1988,  without  regard  to 
whether  regulations  to  implement  such  amendments  are  promulgat- 
ed by  such  date. 

"(2)  In  applying  the  amendments  made  by  section  4203  of  this  Act 
for  services  furnished  by  a  skilled  nursing  facility  before  October  1, 
1990,  any  reference  to  a  requirement  of  subsection  (b),  (c),  or  (d),  of 
section  1819  of  the  Social  Security  Act  is  deemed  a  reference  to  the 
provisions  of  section  1861(j)  of  such  Act. ". 

(10)  Section  4214— Section  4214  of  OBRA  is  amended— 

(A)  by  striking  "(c)  Transitional  Rule. — "  and  inserting 

(B)  by  inserting  "of  section  1919  of  the  Social  Security 
Act"  after  "(b),  (c),  or  (d)",  and 

(C)  by  redesignating  subsection  (d)  as  subsection  (c). 

(m)  Corrections  to  Subtitle  E  of  Title  IV  (Relating  to 
Rural  Health). — 

(1)  Section  4401.—Section  711(bXl)  of  the  Social  Security  Act, 
as  added  by  section  4401  of  OBRA,  is  amended  by  striking  "sec- 
tion 4083  of  the  Omnibus  Budget  Reconciliation  Act  of  1987" 
and  inserting  "section  4403  of  the  Omnibus  Budget  Reconcilia- 
tion Act  of  1987  (as  such  section  pertains  to  rural  health 
issues)". 

(2)  Section  4403.— (A)  Section  4403  of  OBRA  is  amended— 

(i)  in  the  heading  by  striking  "EXPERIMENTS  AND 
DEMONSTRATION  PROJECTS  RELATING  TO  RURAL 
HEALTH  CARE  ISSUES"  and  inserting  "RESEARCH 
AND  DEMONSTRATION  PROJECTS  ON  RURAL  AND 
INNER-CITY  HEALTH  ISSUES  "; 

(ii)  in  subsection  (a) — 
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(I)  by  striking  ''Set  Aside. — "  and  inserting  ''Set 
Asides  for  Issues  of  Health  Care  in  Rural  Areas 
AND  In  Inner-City  Areas.— 

(II)  by  striking  "expended  in  each  fiscal  year''  and 
all  that  follows  through  "1972''  and  inserting  "annual- 
ly appropriated  to,  and  expended  by,  the  Health  Care 
Financing  Administration  for  the  conduct  of  research 
and  demonstration  projects  in  fiscal  years  1988,  1989, 
and  1990", 

(III)  by  striking  "experiments"  and  inserting  "re- 
search "; 

(Hi)  by  adding  at  the  end  the  following  new  paragraph: 
"(2)  Not  less  than  ten  percent  of  the  total  amounts  annually  ap- 
propriated to,  and  expended  by,  the  Health  Care  Financing  Admin- 
istration for  the  conduct  of  research  and  demonstration  projects  in 
fiscal  years  1988,  1989,  and  1990  shall  be  expended  for  research  and 
demonstration  projects  relating  exclusively  or  substantially  to  issues 
of  providing  health  care  in  inner-city  areas,  including  (but  not  lim- 
ited to)  the  impact  of  the  payment  methodology  under  section 
1886(d)  of  the  Social  Security  Act  on  the  financial  viability  of  inner- 
city  hospitals  and  the  impact  of  medicare  policies  on  access  to  (and 
the  quality  of)  health  care  in  inner-city  areas.  ";  and 

(iv)  in  subsection  (b) — 

(I)  by  striking  "of  experiments"  and  inserting  "of  re- 
search ", 

(II)  by  inserting  "or  to  inner-city  health  issues"  after 
"rural  health  issues",  and 

(III)  by  striking  "experiments  and". 

(B)  The  item  in  the  table  of  contents  of  OBRA  relating  to  sec- 
tion 4403  is  amended  to  read  as  follows: 

*'Sec.  440S.  Set  aside  for  research  and  demonstration  projects  on  rural  and  inner-city 
health  issues. ". 

(n)  Corrections  to  Certain  Health-Related  Provisions  in 
Title  IX.  

(1)  Section  9010.— The  last  sentence  of  section  226(b)  of  the 
Social  Security  Act,  as  added  by  section  9010(eXS)  of  OBRA,  is 
amended  to  read  as  follows:  "In  determining  when  an  individ- 
ual's entitlement  or  status  terminates  for  purposes  of  the  preced- 
ing sentence,  the  term  '36  months'  in  the  second  sentence  of  sec- 
tion 223(a)(1),  in  section  202(d)(lXGXi),  in  the  last  sentence  of 
section  202(e)(1),  and  in  the  last  sentence  of  section  202(fXl) 
shall  be  applied  as  though  it  read  '15  months  .  ". 

(2)  Section  9115.— Section  9115(b)  of  OBRA  is  amended  by 
striking  "1902a)'' and  inserting  "1902(o)". 

(3)  Section  9119.— Section  9119  of  OBRA  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

"(d)  Conforming  Amendments  to  Medicaid  Program  for  the 
Medically  Needy.— (1)  Section  1902  of  the  Social  Security  Act  (42 
U.S.C.  1396a)  is  amended— 
"(A)  in  subsection  (a) — 

"(i)  by  striking  'and'  at  the  end  of  paragraph  (48), 
"(ii)  by  striking  the  period  at  the  end  of  paragraph  (49) 
and  inserting  ';  and ',  and 
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*YiW  by  inserting  after  paragraph  (49)  the  following  new 
paragraph: 

"  '(50)  provide,  in  accordance  with  subsection  (q),  for  a  month- 
ly personal  needs  allowance  for  certain  institutionalized  indi- 
viduals and  couples. and 

**(B)  by  adding  at  the  end  the  following  new  subsection: 
"  XqXlXA)  In  order  to  meet  the  requirement  of  subsection  (aX50), 
the  State  plan  must  provide  that,  in  the  case  of  an  institutionalized 
individual  or  couple  described  in  subparagraph  (B),  in  determining 
the  amount  of  the  individual's  or  couple's  income  to  be  applied 
monthly  to  payment  for  the  cost  of  care  in  an  institution,  there  shall 
be  deducted  from  the  monthly  income  (in  addition  to  other  allow- 
ances otherwise  provided  under  the  State  plan)  a  monthly  personal 
needs  allowance — 

"  W  which  is  reasonable  in  amount  for  clothing  and  other 
personal  needs  of  the  individual  (or  couple)  while  in  an  institu- 
tion, and 

Yii)  which  is  not  less  (and  may  be  greater)  than  the  mini- 
mum monthly  personal  needs  allowance  described  in  paragraph 
(2). 

"  '(B)  In  this  subsection,  the  term  "institutionalized  individual  or 
couple"  means  an  individual  or  married  couple — 

"  W  who  is  an  inpatient  (or  who  are  inpatients)  in  a  medical 
institution  or  nursing  facility  for  which  payments  are  made 
under  this  title  throughout  a  month,  and 

"  '(ii)  who  is  or  are  determined  to  be  eligible  for  medical  as- 
sistance under  the  State  plan. 
K  The  minimum  monthly  personal  needs  allowance  described 
in  this  paragraph  is  $30  for  an  institutionalized  individual  and  $60 
for  an  institutionalized  couple  (if  both  are  aged,  blind,  or  disabled, 
and  their  incomes  are  considered  available  to  each  other  in  deter- 
mining eligibility).  \ 

"(2)  The  amendments  made  by  paragraph  (1)  apply  to  payments 
under  title  XIX  of  the  Social  Security  Act  for  calendar  quarters  be- 
ginning on  or  after  July  1,  1988,  without  regard  to  whether  or  not 
final  regulations  to  carry  out  such  amendments  have  been  promul- 
gated by  such  date. 
(o)  Subtitle  D  of  Title  IV.— 

(1)  Section  4303.— Section  2115  of  the  Public  Health  Service 
Act— 

(A)  in  subsection  (i)(l),  as  added  by  section  4303(a)  of 
OBRA,  is  amended  by  striking  "from  appropriations  under 
subsection  (i)"  and  inserting  "by  the  Secretary  from  appro- 
priations under  subsection  (j)'\  and 

(B)  in  subsection  (j),  as  added  by  section  4303(b)  of  OBRA, 
is  amended  by  inserting  "to  the  Department  of  Health  and 
Human  Services"  after  "to  be  appropriated". 

(2)  Section  4307.— Section  4307 (3)(C)  of  OBRA  is  amended  by 
striking  "subsection  (g)"  and  inserting  "subsection  (e),  as  redes- 
ignated by  section  4303(d)(2)(A), 

(3)  Section  4308.— (A)  Subtitle  D  of  title  IV  of  OBRA  is 
amended  by  adding  at  the  end  the  following  new  section: 
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"SEC.  4308.  TECHNICAL  AMENDMENTS  RELATING  TO  COURT  OF  CLAIMS 
PROCEDURES. 

'XaJ  Duties  of  Special  Masters.— Section  2112(cX2)  of  the  Public 
Health  Service  Act  (42  U.S.C.  300aa-12(a))  is  amended— 

"(V  by  inserting  \  shall  prepare  and  submit  to  the  court  pro- 
posed findings  of  fact  and  conclusions  of  law, '  after  'adjunct  to 
the  court  \ 

"(2)  by  inserting  'and'  at  the  end  of  subparagraph  (CJ, 
"(3)  by  striking  \  and'  at  the  end  of  subparagraph  (D)  and  in- 
serting a  period,  and 

"(4)  by  striking  subparagraph  (E). 
"(b)  Requiring  Filing  of  Appeals  Within  60  Days.— Section 
2112(e)  of  such  Act  (42  U.S.C.  300aa-12(e)),  as  redesignated  by  section 
4303(d)(2)(A),  is  amended  by  inserting  'within  60  days  of  the  date  of 
the  judgment'  after  'petition  filed'. 

"(c)  Clarification  on  Timing  of  Bringing  Additional  Ac- 
tions.— The  second  sentence  of  section  2121(a)  of  such  Act  (42  U.S.C. 
300aa-21(a))  is  amended  by  striking  'the  entry  of  the  court's  judg- 
ment' and  inserting  'the  court's  final  judgment'. ". 

(B)  The  table  of  contents  relating  to  title  IV  of  OBRA  is 
amended  by  inserting  after  the  item  relating  to  section  4S07  the 
following  new  item: 
"Sec.  4308.  Technical  amendments  relating  to  Court  of  Claims  procedures.  ". 

Subtitle  C— Miscellaneous  Provisions 

SEC.  421.  MAINTENANCE  OF  EFFORT. 

(a)  In  General. — 

(1)  Duplicative  part  a  benefits. — If  an  employer  described 
in  subsection  (b)(1)  provides,  as  of  the  date  of  the  enactment  of 
this  Act,  health  care  benefits  to  an  employee  or  retired  former 
employee  that  are  duplicative  part  A  benefits  (as  defined  in 
paragraph  (3)(A)),  the  employer  shall,  during  the  period  de- 
scribed in  subsection  (cXV,  provide  to  the  employee  or  retired 
former  employee  an  amount  of  additional  benefits  or  refunds,  or 
combination  of  such  benefits  and  refunds,  that  total  at  least  the 
actuarial  value  of  the  duplicative  part  A  benefits  during  the 
period  described  in  subsection  (c)(lXA). 

(2)  Duplicative  part  b  benefits.— If  an  employer  described 
in  subsection  (b)(2)  provides,  as  of  the  date  of  the  enactment  of 
this  Act,  health  care  benefits  to  an  employee  or  retired  former 
employee  that  are  duplicative  part  B  benefits  (as  defined  in 
paragraph  (3)(B)),  the  employer  shall,  during  the  period  de- 
scribed in  subsection  (c)(2),  provide  to  the  employee  or  retired 
former  employee  an  amount  of  additional  benefits  or  refunds,  or 
combination  of  such  benefits  and  refunds,  that  total  at  least  the 
actuarial  value  of  the  duplicative  part  B  benefits  during  the 
period  described  in  subsection  (c)(1)(B). 

(3)  Duplicative  benefits  defined. — In  this  section: 

(A)  The  term  ''duplicative  part  A  benefits''  means  bene- 
fits which  are  duplicative  of  benefits  under  part  A  of  title 
XVIII  of  the  Social  Security  Act  (as  amended  by  this  Act  as 
of  January  1,  1989),  but  which  were  not  duplicative  of  such 
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benefits  as  such  part  was  in  effect  before  the  date  of  the  en- 
actment of  this  Act. 

(B)  The  term  ''duplicative  part  B  benefits''  means  benefits 
which  are  duplicative  of  benefits  under  part  B  of  title 
XVIII  of  the  Social  Security  Act  (as  amended  by  this  Act  as 
of  January  1,  1990,  but  excluding  any  such  benefits  with  re- 
spect to  covered  outpatient  drugs),  but  which  were  not  du- 
plicative of  such  benefits  as  such  part  was  in  effect  before 
the  date  of  the  enactment  of  this  Act. 

(C)  Duplicative  part  A  benefits  and  duplicative  part  B 
benefits  shall  be  determined  under  this  section  net  of  any 
premiums  payable  by  employees  (or  retired  former  employ- 
ees) attributable  to  the  respective  duplicative  benefits. 

(b)  Employers  Covered.— 

(1)  Duplicative  part  a  benefits.— An  employer  is  described 
in  this  paragraph  if  the  employer  (including  a  public  employer, 
other  than  an  employer  to  which  section  422  applies)  provides, 
as  of  the  date  of  the  enactment  of  this  Act,  duplicative  part  A 
benefits  the  actuarial  value  of  which  is  at  least  50  percent  of 
the  national  average  actuarial  value  (discounted  to  the  value  as 
of  the  date  of  the  enactment  of  this  Act)  of  the  duplicative  part 
A  benefits. 

(2)  Duplicative  part  b  benefits.— An  employer  is  described 
in  this  paragraph  if  the  employer  (including  a  public  employer, 
other  than  an  employer  to  which  section  4.22  applies)  provides, 
as  of  the  date  of  the  enactment  of  this  Act,  duplicative  part  B 
benefits  the  actuarial  value  of  which  is  at  least  50  percent  of 
the  national  average  actuarial  value  (discounted  to  the  value  as 
of  the  date  of  the  enactment  of  this  Act)  of  the  duplicative  part 
B  benefits. 

(3)  Election. — For  purposes  of  this  section — 

(A)  In  general. — An  employer  may  elect  to  compute  the 
actuarial  value  of  duplicative  part  A  benefits  and  duplica- 
tive part  B  benefits  either — 

(i)  on  the  basis  of  average  actuarial  values  published 
by  the  Secretary  under  subparagraph  (BXi),  or 

(ii)  on  the  basis  of  the  actuarial  value  with  respect  to 
that  employer,  computed  using  guidelines  published  by 
the  Secretary  under  subparagraph  (BXiiX 

(B)  Computation  of  actuarial  values.— The  Secretary 
of  Health  and  Human  Services,  before  the  beginning  of 
each  of  4  years  (beginning  with  1989  for  duplicative  part  A 
benefits  and  beginning  with  1990  for  duplicative  part  B 
benefits)  shall — 

(i)  calculate  and  publish  the  national  average  actu- 
arial value  of  duplicative  part  A  benefits  and  duplica- 
tive part  B  benefits  for  1988  and  the  year  involved,  and 

(ii)  guidelines  for  employers  to  use,  under  subpara- 
graph (AXii),  in  computing  the  actuarial  value  of  such 
duplicative  benefits  with  respect  to  each  employer  for 
such  years. 

The  guidelines  published  under  clause  (ii)  shall  include  in- 
structions to  assist  employers  in  determining  whether  or  not 
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employers  are  described  in  paragraph  (1)  or  (2)  of  this  sub- 
section. 

(c)  Effective  Period.^ 

(1)  In  general. — 

(A)  Duplicative  part  a  benefits. — Subsection  (a)(1) 
shall  only  be  effective  during  the  period  beginning  on  Janu- 
ary 1,  1989,  and  ending  on  December  31,  1989,  or,  if  later, 
the  date  specified  in  paragraph  (2). 

(B)  Duplicative  part  b  benefits. — Subsection  (a)(2) 
shall  only  be  effective  during  the  period  beginning  on  Janu- 
ary 1,  1990,  and  ending  on  December  31,  1990,  or,  if  later, 
the  date  specified  in  paragraph  (2). 

(2)  Extension  to  cover  current  collective  bargaining 
AGREEMENTS. — In  the  cosc  of  employees  or  retired  former  em- 
ployees who  are  provided  duplicative  part  A  benefits  or  duplica- 
tive part  B  benefits  under  a  collective  bargaining  agreement 
that  is  in  effect  on  the  date  of  enactment  of  this  Act,  the  date 
specified  in  this  paragraph  is  the  date  of  the  expiration  of  the 
agreement  (determined  without  regard  to  any  extension  thereof 
agreed  to  after  the  date  of  the  enactment  of  this  Act). 

(d)  Exclusion  of  Multi-Employer  Plans. — This  section  shall 
not  apply  with  respect  to  duplicative  benefits  provided  under  a 
plan — 

(1)  to  which  more  than  one  employer  is  required  to  contribute, 
and 

(2)  which  is  maintained  pursuant  to  one  or  more  collective 
bargaining  agreements  between  one  or  more  employee  organiza- 
tions and  more  than  one  employer. 

SEC.  422.  RATE  REDUCTION  FOR  MEDICARE  ELIGIBLE  FEDERAL  ANNU- 
ITANTS. 

(a)  In  General. — 

(1)  The  Office  of  Personnel  Management  shall,  in  consulta- 
tion with  carriers  offering  health  benefits  plans  contracted  pur- 
suant to  section  8902  of  title  5,  United  States  Code,  reduce  the 
rates  charged  medicare  eligible  individuals  participating  in 
such  health  benefit  plans,  by  the  amount,  prorated  for  each  cov- 
ered medicare  eligible  individual,  of  the  estimated  cost  of  medi- 
cal services  and  supplies  which,  but  for  the  amendments  made 
by  subtitle  A  of  title  I  and  subtitle  A  of  title  II  of  this  Act, 
would  have  been  payable  by  such  plans. 

(2)  The  reduced  rates  as  provided  under  paragraph  (1),  shall 
apply  as  of  the  effective  dates  of  the  respective  amendments. 

(b)  Authorization  of  Availability  of  Employee  Health  Bene- 
fits Fund  for  Rate  Reduction. — Funds  in  the  Employees  Health 
Benefits  Fund  established  under  section  8909  of  title  5,  United 
States  Code,  are  available  without  fiscal  year  limitation  for  costs  in- 
curred by  the  Office  of  Personnel  Management  in  making  rate  re- 
ductions provided  under  this  section. 

(c)  Definition. — For  purposes  of  this  section  the  term  ''medicare 
eligible  individual'^  means  any  annuitant,  survivor  of  an  annuitant, 
or  former  spouse  of  an  annuitant — 

(1)  who  is — 
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(A)  otherwise  eligible  for  benefits  under  Chapter  89  of 
title  5y  United  States  Code; 

(B)  eligible  for  benefits  under  part  A  of  title  XVIII  of  the 
Social  Security  Act;  and 

(C)  covered  by  the  insurance  program  established  under 
part  B  of  such  title;  and 

(2)  for  whom  benefits  paid  under  title  XVIII  of  the  Social  Se- 
curity Act  are  the  primary  source  of  health  care  benefits. 

SEC.  423.  STUDY  AND  REPORTS  BY  THE  OFFICE  OF  PERSONNEL  MANAGE- 
MENT ON  OFFERING  MEDICARE  SUPPLEMENTAL  PLANS  TO 
FEDERAL  MEDICARE  ELIGIBLE  INDIVIDUALS,  AND  OTHER 
CHANGES 

(a)  Study  and  Report. — 

(V  No  later  than  April  1,  1989,  the  Director  of  the  Office  of 
Personnel  Management  shall  conduct  a  study  and  submit  a 
report  to  the  Committee  on  Governmental  Affairs  of  the  Senate 
and  the  Committee  on  Post  Office  and  Civil  Service  of  the 
House  of  Representatives  regarding  changes  to  the  health  bene- 
fits program  established  under  chapter  89  of  title  5,  United 
States  Code,  that  may  be  required  to  incorporate  plans  designed 
specifically  for  medicare  eligible  individuals  and  to  improve  the 
efficiency  and  effectiveness  of  the  program. 

(2)  Any  medicare  supplemental  plan  recommended  by  the  Di- 
rector of  the  Office  of  Personnel  Management  shall  not  dupli- 
cate benefits  for  which  payment  may  be  made  under  title  XVIII 
of  the  Social  Security  Act,  however  such  recommendation — 

(A)  shall  cover  expenses  which  are  not  payable  under 
such  title  by  reason  of  deductibles  or  coinsurance  amounts; 
and 

(B)  may  offer  additional  reimbursement — 

(i)  where  benefits  under  such  title  are  limited  by  fee 
schedule;  and 

(ii)  for  benefits  not  covered  under  such  title  which 
may  be  of  value  to  medicare  eligible  individuals. 

(b)  Feasibility  Study  and  Report.— No  later  than  April  1,  1989, 
the  Director  of  the  Office  of  Personnel  Management  shall  report  to 
the  appropriate  committees  of  the  Congress  whether  it  is  feasible  to 
adopt  such  standards  as  issued  by  the  National  Association  of  In- 
surance commissioners  as  required  by  section  1882  of  the  Social  Se- 
curity Act  (42  U.S.C  1395ss)  for  medicare  supplemental  policies, 
when  providing  medicare  supplemental  plans  as  a  type  of  health 
benefits  plan  available  for  Federal  employees  pursuant  to  chapter  89 
of  title  5,  United  States  Code. 

SEC.  424.  BENEFITS  COUNSELING  AND  ASSISTANCE  DEMONSTRATION 
PROJECT  FOR  CERTAIN  MEDICARE  AND  MEDICAID  BENEFICI- 
ARIES 

(a)  Training  and  Technical  Assistance. — 

(1)  The  Secretary  of  Health  and  Human  Services  (in  this  sec- 
tion referred  to  as  the  ''Secretary")  shall  establish  a  demonstra- 
tion project  through  an  agreement  with  a  private  or  public  non- 
profit agency  or  organization,  which  demonstrates,  to  the  satis- 
faction of  the  Secretary,  that  its  volunteers  are  adequately 
trained  and  competent  to  render  effective  benefits  counseling 
and  assistance  to  the  elderly,  for  the  purpose  of  providing  train- 
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ing  and  technical  assistance  to  prepare  volunteers  to  provide  to 
elderly  individuals  receiving  benefits  under  title  XVIII  or  XIX 
of  the  Social  Security  Act  counseling  with  respect  to  eligibility 
for  such  benefits  and  assistance  in  preparing  such  documenta- 
tion as  may  be  required  to  fully  receive  such  benefits. 

(2)  In  addition  to  any  other  forms  of  technical  assistance  pro- 
vided under  this  subsection,  the  Secretary  is  authorized  to  pro- 
vide to  the  project — 

(A)  material  to  be  used  in  making  elderly  persons  aware 
of  the  availability  of  assistance  under  volunteer  assistance 
programs  under  this  section;  and 

(B)  technical  materials  and  publications  to  be  used  by 
such  volunteers. 

(b)  Powers  of  the  Secretary. — Under  the  demonstration  project 
under  this  section,  the  Secretary  is  authorized — 

(1)  to  provide  for  the  training  of  volunteers,  and  assist  in 
such  training,  to  insure  that  volunteers  are  qualified  to  provide 
benefits  and  counseling  assistance  (as  described  in  paragraph 
(D)  to  the  elderly;  • 

(2)  to  provide  reimbursement  to  volunteers  through  the  agency 
or  organization  for  transportation,  meals,  and  other  expenses 
incurred  by  them  in  training  or  providing  benefits  counseling 
and  assistance  under  this  section,  and  such  other  support  and 
assistance  as  the  Secretary  determines  to  be  appropriate  in  car- 
rying out  the  provisions  of  this  section;  and 

(3)  to  provide  for  the  use  of  services,  personnel,  and  facilities 
of  Federal  executive  agencies  and  of  State  and  local  public 
agencies  with  their  consent,  with  or  without  reimbursement 
therefor. 

(c)  Employment  of  Volunteers. — 

(V  Service  as  a  volunteer  in  the  demonstration  project  carried 
out  under  this  section  shall  not  be  considered  service  as  an  em- 
ployee of  the  United  States.  Volunteers  under  the  project  shall 
not  be  considered  Federal  employees  and  shall  not  be  subject  to 
the  provisions  of  law  relating  to  Federal  employment,  except 
that  the  provisions  of  section  1905  of  title  18,  United  States 
Code,  shall  apply  to  volunteers  as  if  they  were  employees  of  the 
United  States. 

(2)  Amounts  received  by  volunteers  serving  in  any  program 
carried  out  under  this  section  as  reimbursement  for  expenses  are 
exempt  from  taxation  under  chapters  1  and  21  of  the  Internal 
Revenue  Code  of  1986. 

(d)  Definition.— For  purposes  of  this  section,  the  term  ''elderly 
individual''  means  an  individual  who  has  attained  the  age  of  60 
years. 

(e)  Authorization  of  Appropriations. — There  are  authorized  to 
be  appropriated,  in  appropriate  parts  from  the  Federal  Hospital  In- 
surance Trust  Fund  and  from  the  Federal  Supplementary  Medical 
Insurance  Trust  Fund,  for  fiscal  years  1989,  1990,  and  1991  such 
sums  as  may  be  necessary  to  carry  out  the  provisions  of  this  section. 

SEC.  425.  CASE  MANAGEMENT  DEMONSTRATION  PROJECTS. 

(a)  In  General. — Within  12  months  after  the  date  of  the  enact- 
ment of  this  Act,  the  Secretary  of  Health  and  Human  Services  (in 
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this  section  referred  to  as  the  "Secretary'')  shall  establish  4  demon- 
stration projects  under  which  an  appropriate  entity  agrees  to  pro- 
vide case  management  services  to  medicare  beneficiaries  with  select- 
ed catastrophic  illnesses,  particularly  those  with  high  costs  of 
health  care  services.  At  least  one  such  demonstration  project  shall 
be  conducted  through  an  agreement  with  a  utilization  and  quality 
control  peer  review  organization  with  a  contract  with  the  Secretary 
under  part  B  of  title  XI  of  the  Social  Security  Act 

(b)  Purpose  of  Projects. — It  is  the  purpose  of  the  demonstration 
projects  established  under  this  section  to  provide  the  Secretary  and 
the  Congress  with  the  information  necessary — 

(1)  to  evaluate  the  appropriateness  of  providing  case  manage- 
ment services  under  the  medicare  program  for  medicare  benefi- 
ciaries with  high  costs  of  medical  care,  and 

(2)  to  determine  the  most  effective  approach  to  implementing 
a  case  management  system  under  the  program  for  such  benefici- 
aries. 

(c)  Agreement. — The  agreement  entered  into  under  subsection  (a) 
shall  specify — 

(1)  the  high  cost  cases  with  respect  to  which  case  management 
services  will  be  provided  under  the  project, 

(2)  the  payments  to  be  made  to  the  entity  conducting  the 
project  for  carrying  out  the  project,  and 

(3)  such  other  terms  and  conditions  as  the  Secretary  and  the 
entity  conducting  the  project  may  agree  to. 

(d)  Waivers. — The  Secretary  shall  waive — 

(1)  such  provisions  of  part  B  of  title  XI  of  the  Social  Security 
Act,  and 

(2)  such  provisions  of  title  XVIII  of  such  Act  as  relate  to  limi- 
tations or  restrictions  on  benefits  under  such  title, 

as  the  Secretary  determines  to  be  appropriate  for  the  conduct  of 
demonstration  projects  under  this  section. 

(e)  Duration. — 

(1)  Except  as  provided  in  paragraph  (2),  a  demonstration 
project  under  this  section  shall  be  conducted  for  a  2-year  period. 

(2)  The  Secretary  may  terminate  a  demonstration  project 
before  the  end  of  the  2-year  period  specified  in  paragraph  (1)  if 
the  Secretary  determines  that  the  entity  conducting  the  project 
is  not  in  substantial  compliance  with  the  terms  of  the  agree- 
ment entered  into  under  subsection  (a). 

(f)  Information  and  Reports. — 

(1)  An  entity  with  an  agreement  under  subsection  (a)  shall 
furnish  the  Secretary  with  such  information  as  the  Secretary 
determines  to  be  necessary  to  evaluate  the  results  of  that 
project. 

(2) (A)  The  Secretary  shall  submit  to  the  Congress  an  interim 
report  on  the  projects  conducted  under  this  section  based  upon 
information  that  is  derived  from  the  first  year  of  project  oper- 
ations and  shall  set  forth  any  interim  findings,  recommenda- 
tions, and  conclusions  that  the  Secretary  determines  to  be  ap- 
propriate. 

(B)  The  Secretary  shall  submit  to  the  Congress  a  final  report 
on  the  demonstration  projects  conducted  under  this  section 
based  upon  data  derived  from  the  projects  and  shall  update  the 
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findings,  recommendations,  and  conclusions  set  forth  in  the  in- 
terim report  submitted  under  paragraph  (1). 
(g)  Authorization  To  Use  Certain  Funds.— The  Secretary  shall 
provide  for  the  transfer,  from  the  Federal  Hospital  Insurance  Trust 
Fund  and  the  Federal  Supplementary  Insurance  Trust  Fund  in  such 
proportions  as  the  Secretary  determines  to  be  appropriate,  of  not  to 
exceed  $2,000,000  in  each  of  2  fiscal  years  for  administrative  costs  in 
carrying  out  the  demonstration  projects  under  this  section.  Such 
amounts  shall  be  transferred  without  regard  to  amounts  appropri- 
ated in  advance  in  appropriation  Acts. 

SEC.  426.  EXTENSIONS  OF  EXPIRING  PROVISIONS. 

(a)  Hospice  Waiver  of  Liability  Provision. — Section  9305(f)(2) 
of  the  Omnibus  Budget  Reconciliation  Act  of  1986  is  amended  by 
striking  "November  1,  1988''  and  inserting  "November  1,  1990'\ 

(b)  Skilled  Nursing  Facility  Waiver  of  Liability  Presump- 
tion.— The  second  sentence  of  section  9126(c)  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985  is  amended — 

(1)  by  striking  "30-month'\  and 

(2)  by  inserting  before  the  period  at  the  end  the  following: 
"and  ending  on  October  31,  1990'\ 

(c)  Home  Health  Services  Waiver  of  Liability  Presump- 
tion.— Section  9305(g)(3)  of  the  Omnibus  Budget  Reconciliation  Act 
of  1986  is  amended  by  striking  "October  1,  1989"  and  inserting  "No- 
vember 1,  1990'\ 

(d)  Home  Health  Waiver  of  Liability  Presumption.— The 
second  sentence  of  section  9205  of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  is  amended  by  striking  all  that  follows 
"until"  and  inserting  "November  1,  1990.  \ 

(e)  Prohibition  on  New  Cost-Saving  Regulations.— Section 
4039(d)  of  the  Omnibus  Budget  Reconciliation  Act  of  1987  is  amend- 
ed— 

(1)  by  striking  "October  15,  1988"  and  inserting  "October  15, 
1989",  and 

(2)  by  inserting  "or  in  fiscal  year  1990"  after  "in  fiscal  year 
1989". 

SEC.  427.  advisory  COMMITTEE  ON  MEDICARE  HOME  HEALTH  CLAIMS. 

(a)  Establishment. — The  Administrator  of  the  Health  Care  Fi- 
nancing Administration  (in  this  section  referred  to  as  the  "Adminis- 
trator') shall,  within  90  days  after  the  date  of  the  enactment  of  this 
Act,  establish  an  advisory  committee  to  be  known  as  the  Advisory 
Committee  on  Medicare  Home  Health  Claims  (in  this  section  re- 
ferred to  as  the  "Advisory  Committee"). 

(b)  Membership.— The  Advisory  Committee  shall  be  composed  of 
11  members  appointed  by  the  Administrator  for  the  life  of  the  Com- 
mittee. Of  the  members  appointed — 

(1)  at  least  5  shall  be  representatives  of  home  health  or  visit- 
ing nurse  agencies,  and 

(2)  the  remaining  members  shall  be  representative  of  fiscal  in- 
termediaries, physician  groups,  and  senior  citizen  groups,  but  no 
more  than  3  of  such  members  may  be  representative  of  fiscal  in- 
termediaries. 

Members  shall  be  appointed  so  as  to  representative  of  all  geographic 
areas  of  the  United  States. 
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(c)  Duties. — The  Advisory  Committee  shall  study  the  reasons  for 
the  increase  in  the  denial  of  claims  for  home  health  services  during 
1986  and  1987,  the  ramifications  of  such  increase,  and  the  need  to 
reform  the  process  involved  in  such  denials. 

(d)  Report. — The  Advisory  Committee  shall  report  to  the  Admin- 
istrator, the  Committees  on  Ways  and  Means  and  Energy  and  Com- 
merce of  the  House  of  Representatives,  and  the  Committee  on  Fi- 
nance of  the  Senate,  not  later  than  one  year  after  the  date  of  the 
enactment  of  this  Act,  on  its  study  under  subsection  (c),  the  findings 
of  its  study,  and  its  recommendations  for  changes  in  the  regulations 
under  title  XVIII  of  the  Social  Security  Act  as  they  relate  to  denial 
of  claims  for  home  health  services. 

(e)  Miscellaneous  Provisions. — 

(1)  The  Advisory  Committee  shall  elect  one  of  its  members  to 
serve  as  Chairman. 

(2XA)  A  majority  of  the  members  of  the  Advisory  Committee 
shall  constitute  a  quorum  for  the  transaction  of  business. 

(B)  The  Advisory  Committee  shall  meet  at  the  call  of  the 
Chairman,  or  at  the  call  of  a  majority  of  its  members. 

(2)  Members  of  the  Advisory  Committee  shall  serve  without 
compensation,  but  shall  be  entitled  to  reimbursement  for  travel, 
subsistence,  and  other  necessary  expenses  incurred  in  the  per- 
formance of  their  duties  as  members  of  the  Committee. 

(4)  The  Advisory  Committee  may  appoint  and  fix  the  compen- 
sation of  such  personnel  as  it  deems  advisable,  in  accordance 
with  the  provisions  of  title  5,  United  States  Code,  governing  ap- 
pointments to  the  competitive  service,  and  the  provisions  of 
chapter  51  and  subchapter  III  of  chapter  53  of  such  title,  relat- 
ing to  classification  and  General  Schedule  pay  rates. 

(5)  In  carrying  out  its  duties,  the  Advisory  Committee  is  au- 
thorized to  hold  such  hearings,  sit  and  act  at  such  times  and 
places,  and  take  such  testimony,  with  respect  to  matters  for 
which  is  has  a  responsibilty  under  this  section,  as  the  Commit- 
tee may  deem  advisable. 

(6)  The  Advisory  Committee  may  secure  directly  from  any  de- 
partment or  agency  of  the  United  States  such  data  and  infor- 
mation as  may  be  necessary  to  carry  out  its  responsibilities. 
Upon  request  of  the  Committee,  any  such  department  or  agency 
shall  furnish  any  such  data  or  information. 

(7)  The  General  Services  Administration  shall  provide  to  the 
Commission,  on  a  reimbursable  basis,  such  administrative  sup- 
port services  as  the  Advisory  Committee  may  request 

(f)  Authorization  of  Appropriations.— There  are  authorized  to 
be  appropriated  such  sums  as  may  be  necessary  to  carry  out  this  sec- 
tion. 

sec.  428.  prohibition  of  misuse  of  symbols,  emblems,  or  names  in 
reference  to  social  security  or  medicare. 
(a)  In  General.— -Part  A  of  title  XI  is  amended  by  adding  at  the 
end  the  following  new  section: 


141 

''prohibition  of  misuse  of  symbols,  emblems,  or  names  in 
reference  to  social  security  or  medicare 

*'Sec.  1140.  (a)  No  person  may  use,  in  connection  with  any  item 
constituting  an  advertisement,  solicitation,  circular,  book,  pamphlet, 
or  other  communication,  or  a  play,  motion  picture,  broadcast,  tele- 
cast, or  other  production,  alone  or  with  other  words,  letters,  symbols, 
or  emblems — 

''(1)  the  words  'Social  Security)  'Social  Security  Account \ 
'Social  Security  System  \  'Social  Security  Administration  \  'Med- 
icare', 'Health  Care  Financing  Administration*,  the  letters 
'SSA '  or  'HCFA  \  or  any  other  combination  or  variation  of  such 
words  or  letters,  or 

"(2)  a  symbol  or  emblem  of  the  Social  Security  Administra- 
tion (including  the  design  of,  or  a  reasonable  facsimile  of  the 
design  of,  the  social  security  card  issued  pursuant  to  section 
205(cX2)(E),  the  check  used  for  payment  of  benefits  under  title 
II,  or  envelopes  or  other  stationery  used  by  the  Social  Security 
Administration)  or  of  the  Health  Care  Financing  Administra- 
tion, or  any  other  combination  or  variation  of  such  symbols  or 
emblems, 

in  a  manner  which  such  person  knows  or  should  know  would 
convey  the  false  impression  that  such  item  is  approved,  endorsed,  or 
authorized  by  the  Social  Security  Administration,  the  Health  Care 
Financing  Administration,  or  the  Department  of  Health  and 
Human  Services  or  that  such  person  has  some  connection  with,  or 
authorization  from,  the  Social  Security  Administration,  the  Health 
Care  Financing  Administration,  or  the  Department  of  Health  and 
Human  Services. 

"(b)(1)  Subject  to  paragraph  (2),  the  Secretary  may,  pursuant  to 
regulations,  impose  a  civil  money  penalty  not  to  exceed — 

"(A)  except  as  provided  in  subparagraph  (B),  $5,000,  or 
"(B)  in  the  case  of  a  violation  consisting  of  a  broadcast  or 
telecast,  $25,000, 

against  any  person  for  each  violation  by  such  person  of  subsection 
(a), 

"(2)  The  total  amount  of  penalties  which  may  be  imposed  under 
paragraph  (1)  with  respect  to  multiple  violations  in  any  one  year 
period  consisting  of  substantially  identical  communications  or  pro- 
ductions shall  not  exceed  $100,000. 

"(c)(1)  Subsections  (c),  (d),  (e),  (g),  (j),  and  (k)  of  section  1128A  shall 
apply  with  respect  to  violations  under  subsection  (a)  and  penalties 
imposed  under  subsection  (b)  in  the  same  manner  and  to  the  same 
extent  as  such  subsections  apply  with  respect  to  claims  in  violation 
of  section  1128A  and  penalties  imposed  under  section  1128A(a). 

"(2)  Penalties  imposed  against  a  person  under  subsection  (b)  may 
be  compromised  by  the  Secretary  and  may  be  recovered  in  a  civil 
action  in  the  name  of  the  United  States  brought  in  the  district  court 
of  the  United  States  for  the  district  in  which  the  violation  occurred 
or  where  the  person  resides,  has  its  principal  office,  or  may  be 
found,  as  determined  by  the  Secretary.  Amounts  recovered  under 
this  section  shall  be  paid  to  the  Secretary  and  shall  be  deposited  as 
miscellaneous  receipts  of  the  Treasury  of  the  United  States.  The 
amount  of  such  penalty  when  finally  determined,  or  the  amount 
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agreed  upon  in  compromise,  may  he  deducted  from  any  sum  then  or 
later  owing  by  the  United  States  to  the  person  against  whom  the 
penalty  has  been  imposed. 

(b)  Authorizing  Civil  Money  Penalties  for  Certain  Viola- 
tions Relating  to  Medical  Supplemental  Policies.— -Section 
1882(d)  (42  U.S.C.  1395ss(d))  is  amended— 

(1)  by  striking  ''shall  be  guilty"  and  all  that  follows  through 
"or  both "  in  each  of  paragraphs  (1),  (2),  (3)(AX  and  (hXA),  and 
inserting  in  each  case  the  following:  "shall  be  fined  under  title 
18,  United  States  Code,  or  imprisoned  not  more  than  5  years,  or 
both,  and,  in  addition  to  or  in  lieu  of  such  a  criminal  penalty, 
is  subject  to  a  civil  money  penalty  of  not  to  exceed  $5,000  for 
each  such  prohibited  act",  and 

(2)  by  adding  at  the  end  the  following  new  paragraph: 

"(5)  The  provisions  of  section  1128A  (other  than  subsections  (a) 
and  (b))  shall  apply  to  civil  money  penalties  under  paragraphs  (1), 
(2),  (3XA),  and  (4XA)  in  the  same  manner  as  such  provisions  apply  to 
penalties  and  proceedings  under  section  1128A(a).  . 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act  and  shall  apply 
only  with  respect  to  violations  occurring  on  or  after  such  date. 

SEC.  429.  demonstration  PROJECTS  WITH  RESPECT  TO  CHRONIC  VENTI- 
LATOR-DEPENDENT units  in  hospitals. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services 
shall  provide  for  up  to  5  demonstration  projects,  for  up  to  3  years 
each,  to  review  the  appropriateness  of  classifying  chronic  ventilator- 
dependent  units  in  hospitals  as  rehabilitation  units.  Such  projects 
shall  be  conducted  in  consultation  with  the  Prospective  Payment  As- 
sessment Commission. 

(b)  Waiver  Authority. — In  conducting  demonstration  projects 
under  this  section  for  units,  the  Secretary  may  treat  such  a  unit  as  a 
rehabilitation  unit  described  in  section  1886(dXlXB)  of  the  Social 
Security  Act  for  purposes  of  such  section. 

And  the  Senate  agree  to  the  same. 

From  the  Committee  on  Ways  and  Means,  for  consider- 
ation of  titles  I,  II,  and  IV  of  the  House  bill,  and  the  entire 
Senate  amendment  (except  for  sees.  14,  14A,  14B,  14C,  19, 
29,  and  25),  and  modifications  committed  to  conference: 

Dan  Rostenkowski, 
Pete  Stark, 
Brian  J.  Donnelly, 
WiLUS  D.  Gradison,  Jr., 
From  the  Committee  on  Energy  and  Commerce,  for  consid- 
eration of  titles  II,  III,  and  IV  of  the  House  bill,  and  the 
Senate  amendment  (except  for  sees.  2,  3,  12,  and  18(a))  and 
for  sec.  6  of  the  Senate  amendment  insofar  as  consider- 
ation of  such  section  entails  changes  in  eligibility  require- 
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ments  to  participate  in  part  B  of  the  Medicare  program, 
and  modifications  committed  to  conference: 

John  D.  Dingell, 
Henry  A.  Waxman, 
Ron  Wyden, 
Edward  R.  Madigan 
(except  for  sec.  204  of  the 
House  bill  and  sec.  7  of 
the  Senate  amendment), 
For  consideration  of  sec.  204  of  the  House  bill  and  sec.  7  of 
the  Senate  amendment: 

Michael  Biurakis, 
From  the  Committee  on  Education  and  Labor,  for  consider- 
ation of  sec.  21  of  the  Senate  amendment,  and  modifica- 
tions committed  to  conference: 

Gus  Hawkins, 

WiLUAM  Clay, 

James  Jeffords, 
Managers  on  the  part  of  the  House. 

Lloyd  Bentsen, 
Max  Baucus, 
Bill  Bradley, 
George  Mitchell, 
David  Pryor, 
John  H.  Chafee, 
John  Heinz, 
David  Durenberger, 
Managers  on  the  part  of  the  Senate. 


JOINT  EXPLANATORY  STATEMENT  OF  THE  COMMITTEE  OF 

CONFERENCE 

The  managers  on  the  part  of  the  House  and  the  Senate  at  the 
conference  on  the  disagreeing  votes  of  the  two  Houses  on  the 
amendment  of  the  Senate  to  the  bill  (H.R.  2470)  to  amend  title 
XVIII  of  the  Social  Security  Act  to  provide  protection  against  cata- 
strophic medical  expenses  under  the  medicare  program,  and  for 
other  purposes,  submit  the  following  joint  statement  to  the  House 
and  the  Senate  in  explanation  of  the  effect  of  the  action  agreed 
upon  by  the  managers  and  recommended  in  the  accompanying  con- 
ference report: 

The  Senate  amendment  struck  out  all  of  the  House  bill  after  the 
enacting  clause  and  inserted  a  substitute  text. 

The  House  recedes  from  its  disagreement  to  the  amendment  of 
the  Senate  with  an  amendment  which  is  a  substitute  for  the  House 
bill  and  the  Senate  amendment.  The  differences  between  the  House 
bill,  the  Senate  amendment,  and  the  substitute  agreed  to  in  confer- 
ence are  noted  below,  except  for  clerical  corrections,  conforming 
changes  made  necessary  by  agreements  reached  by  the  conferees, 
and  minor  drafting  and  clarifying  changes. 

1.  Short  Title;  References  in  Act;  Table  of  Contents  (Section  1  of 
House  bill;  Section  1  of  Senate  amendment) 

Present  law 

No  provision. 
House  hill 

Specifies  that  the  act  may  be  cited  as  the  "Medicare  Catastrophic 
Protection  Act  of  1987."  Specifies  that,  except  as  otherwise  specifi- 
cally provided,  whenever  an  amendment  in  this  act  is  stated  as  an 
amendment  or  repeal  of  a  section  or  provision,  the  reference  is  to 
the  Social  Security  Act.  Includes  a  table  of  contents. 

Senate  amendment 

Similar  provision,  except  specifies  that  act  may  be  cited  as  the 
"Medicare  Catastrophic  Loss  Prevention  Act  of  1987." 

Conference  agreement 

The  conference  agreement  specifies  that  the  Act  may  be  cited  as 
the  Medicare  Catastrophic  Coverage  Act  of  1988. 


(145) 


146 

2.  Inpatient  Hospital  Services  (Section  101  of  House  bill;  Sections 
2  and  3  of  Senate  amendment) 

Present  law 

(a)  Deductible/ Spell  of  Illness. — During  each  "spell  of  illness", 
beneficiaries  are  required  to  pay  an  inpatient  hospital  deductible 
($540  in  1988).  A  spell  of  illness  is  defined  as  beginning  when  a  ben- 
eficiary enters  a  hospital  and  ending  when  he  or  she  has  not  been 
in  a  hospital  or  skilled  nursing  facility  for  60  days. 

(h)  Limitation  on  Covered  Inpatient  Days. — (1)  A  beneficiary  is 
entitled  to  90  days  of  inpatient  hospital  services  during  each  spell 
of  illness.  An  additional  lifetime  reserve  of  60  days  may  be  drawn 
upon  when  an  individual  exceeds  90  days  in  a  spell  of  illness.  Medi- 
care pajnnent  ceases  after  a  beneficiary  has  used  90  days  in  a  bene- 
fit period  and  exhausted  the  lifetime  reserve  days. 

(2)  The  program  includes  an  inpatient  psychiatric  carryover  re- 
striction for  persons  who  are  inpatients  of  a  psychiatric  hospital  on 
the  first  day  of  Medicare  entitlement.  Days  during  the  immediately 
preceding  150  days  that  the  individual  is  an  inpatient  of  a  psychiat- 
ric hospital  are  subtracted  from  the  150  days  that  would  otherwise 
be  available  in  the  initial  spell  of  illness  for  inpatient  psychiatric 
services. 

(c)  Coinsurance. — Beneficiaries  are  liable  for  daily  coinsurance 
charges,  equal  to  one-quarter  of  the  inpatient  hospital  deductible 
for  days  61-90  in  a  spell  of  illness  ($135  in  1988).  In  addition,  bene- 
ficiaries are  liable  for  daily  coinsurance  charges,  equal  to  one-half 
of  the  inpatient  hospital  deductible,  for  the  60  lifetime  reserve  days 
($270  in  1988). 

(d)  Part  A  Premium. — Individuals  aged  65  or  over  who  are  not 
automatically  entitled  to  Part  A  may  voluntarily  enroll  in  the  pro- 
gram if  they  pay  a  monthly  premium.  The  premium  amount,  up- 
dated annually  for  the  following  year,  is  equal  to  $33  multiplied  by 
the  ratio  of  the  inpatient  hospital  deductible  for  the  following  year 
to  the  inpatient  hospital  deductible  in  1973. 

(e)  Adjustment  in  PPS  Payment  Rates. — Annual  adjustments  are 
made  in  payment  amounts  to  PPS  and  PPS-exempt  hospitals.  Be- 
ginning in  fiscal  year  1988,  the  Secretary  is  required  to  adjust  an- 
nually hospital  weighting  factors.  Adjustments  to  outlier  cutoff 
points  are  made  periodically. 

House  bill 

(a)  Deductible/Spell  of  Illness. — Specifies  that  the  deductible  is  to 
be  applied  to  the  first  period  of  continuous  hospitalization  that 
begins  in  a  calendar  year.  A  beneficiary  is  required  to  pay  only  one 
deductible  in  a  calendar  year. 

Eliminates  "spell  of  illness"  concept. 

Specifies  that  beneficiaries  whose  "spell  of  illness"  (for  which  a 
deductible  is  imposed)  began  before  January  1,  1988,  and  had  not 
yet  ended  as  of  such  date,  would  not  be  required  to  pay  an  addi- 
tional deductible  for  that  spell  of  illness  in  1988  or  1989. 

(b)  Limitation  on  Covered  Inpatient  Days. — 

(1)  Repeals  limitations  on  number  of  covered  inpatient  days. 

(2)  Specifies  thai  the  psychiatric  carryover  restriction  applies 
for  the  period  beginning  on  the  first  day  of  Medicare  entitle- 
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ment  and  ending  at  the  end  of  the  first  period  of  60  consecu- 
tive days  on  which  the  individual  is  not  receiving  inpatient 
psychiatric  hospital  services.  The  150-day  limitation  is  re- 
tained. 

(c)  Coinsurance. — Repeals  coinsurance  requirements,  including, 
those  required  for  emergency  hospital  services  provided  by  a  hospi- 
tal that  does  not  participate  in  Medicare. 

(d)  Part  A  Premium, — Requires  the  Secretary  in  September  of 
each  year  (beginning  in  1987),  to  establish  the  Part  A  monthly  pre- 
mium amount  for  the  following  year  equal  to  the  estimated  actuar- 
ial value  of  the  Part  A  benefit  for  such  year  (rounded  to  the  near- 
est dollar).  The  actuarial  value  equals  one-twelfth  of  the  estimated 
average  per  capita  amount  payable  from  the  Federal  Hospital  In- 
surance Trust  Fund  for  services  and  related  administrative  costs 
incurred  with  respect  to  persons  aged  65  and  over  for  Part  A  bene- 
fits for  the  entire  year.  The  Secretary  is  required,  when  the  premi- 
um amount  is  promulgated,  to  issue  a  public  statement  setting 
forth  the  actuarial  assumptions  and  bases  employed  in  arriving  at 
an  adequate  actuarial  fate. 

(e)  Adjustment  in  PPS  Payment  Rates. — Requires  the  Secretary 
(when  adjusting  payment  rates  for  PPS  and  non-PPS  hospitals,  the 
target  amounts,  the  weighting  factors,  and  the  outlier  cutoff 
points),  when  appropriate,  to  take  into  account  reductions  in  bene- 
ficiary payments  to  hospitals  resulting  from  the  repeal  of  the  day 
limitation  on  inpatient  hospital  services. 

Effective  date. — (a)  Applies  to  the  deductible  for  1988  and  suc- 
ceeding years,  (b)  and  (c)  apply  to  inpatient  hospital  services  fur- 
nished on  or  after  January  1,  1988.  (d)  Applies  to  premiums  for 
months  beginning  with  January  1,  1988.  Conforming  amendments 
effective  January  1,  1988.  (e)  Effective  on  enactment. 

Senate  amendment 

(a)  Deductible/Spell  of  Illness. — Similar  provision,  except  limited 
to  persons  covered  under  both  Part  A  and  Part  B.  The  deductible 
applies  to  the  first  "period  of  hospitalization"  beginning  in  a  calen- 
dar year.  "Period  of  hospitalization"  is  defined  as  beginning  on  the 
first  day  the  individual  is  furnished  inpatient  hospital  services  and 
ending  on  the  date  of  discharge  from  the  hospital  (or,  in  the  case  of 
a  transfer,  hospitals)  involved. 

Eliminates  spell  of  illness"  for  persons  covered  under  both  Parts 
A  and  B. 

Specifies  that  beneficiaries  whose  period  of  hospitalization  (for 
which  a  deductible  is  imposed)  begins  during  December  of  a  calen- 
dar year  would  not  be  required  to  pay  an  additional  deductible  for 
a  hospitalization  beginning  in  January  of  the  following  year. 

(bj  Limitation  on  Covered  Inpatient  Days. — 

(1)  Similar  provision,  except  limited  to  persons  covered  under 
both  Parts  A  and  B. 

(2)  Repeals  psychiatric  carryover  restriction  for  persons  cov- 
ered under  both  Parts  A  and  B. 

(c)  Coinsurance.—SimilaT  provision,  except  limited  to  persons  cov- 
ered under  both  Parts  A  and  B.  Coinsurance  requirements  for  serv- 
ices furnished  outside  the  United  States  are  also  eliminated  for 
these  persons. 


148 


(d)  Part  A  Premium. — No  provision. 

(e)  Adjustment  in  PPS  Payment  Rates. — No  provision. 

Effective  date. — Applies  to  items  and  services  furnished  after  De- 
cember 31,  1987,  Beneficiaries  (covered  under  both  Parts  A  and  B) 
whose  spell  of  illness  begins  before  January  1,  1988  and  whose 
period  of  hospitalization  included  in  that  spell  of  illness  begins  on 
or  after  January  1,  1988  and  before  February  1,  1988  would  not 
have  an  inpatient  hospital  deductible  imposed  for  that  period  of 
hospitalization. 

(a)  Deductible/Spell  of  Illness. — The  conference  agreement  in- 
cludes the  House  provision  with  an  amendment.  The  agreement 
provides  that  a  beneficiary,  whose  period  of  hospitalization  (for 
which  a  deductible  is  imposed)  begins  during  December  of  a  calen- 
dar year,  would  not  be  required  to  pay  an  additional  deductible  for 
a  hospitalization  beginning  in  January  of  the  following  year. 

The  agreement  provides  that,  if  the  Secretary  terminates  a  con- 
tract with  a  health  maintenance  organization  (HMO)  or  competi- 
tive medical  plan  (CMP)  during  a  year,  no  inpatient  hospital  de- 
ductible will  be  imposed  for  the  remainder  of  the  year  on  a  benefi- 
ciary who  can  demonstrate  that  he  or  she,  while  enrolled  in  the  or- 
ganization during  the  year,  had  an  inpatient  hospital  admission 
paid  for  by  the  HMO  or  CMP. 

(b)  Limitation  on  Covered  Inpatient  Days. — The  conference  agree- 
ment includes  the  House  provision. 

(c)  Coinsurance. — The  conference  agreement  includes  the  Senate 
amendment  with  an  amendment  deleting  the  requirement  that  in- 
dividuals be  enrolled  in  both  Parts  A  and  B. 

(d)  Part  A  Premium. — The  conference  agreement  includes  the 
House  provision  with  an  amendment  specifying  that  the  Secretary 
is  first  required  to  establish  the  monthly  premium  in  September  of 
1988  which  will  be  in  effect  for  calendar  year  1989. 

(e)  Adjustment  in  PPS  Payment  Rates. — The  conference  agree- 
ment includes  the  House  provision  with  an  amendment.  Under  the 
agreement,  the  Secretary  shall  adjust  the  target  amounts  for  each 
npn-PPS  hospital  to  reflect  reductions  in  beneficiary  payments  to 
hospitals  resulting  from  the  enactment  of  this  legislation. 

(f)  Chronic  Ventilator-Dependent  Units  in  Hospitals. — The  confer- 
ence agreement  includes  a  provision  requiring  the  Secretary  to  es- 
tablish up  to  five  demonstration  projects  for  up  to  three  years  each 
to  review  the  appropriateness  of  classifying  chronic  ventilator-de- 
pendent units  in  hospitals  as  rehabilitation  units.  The  Secretary  is 
authorized  to  treat  such  units  as  rehabilitation  units  for  reimburse- 
ment purposes. 

The  conferees  expect  that  the  Secretary  will  establish  criteria  for 
the  demonstration  projects  which  will  assure  that  (1)  the  units  will 
serve  patients  who  have  recently  undergone  tracheostomy  and  are 
newly  ventilator-dependent;  (2)  there  is  reasonable  expectation  at 
admission  that  the  patient  will  be  able  to  return  home  or  to  the 
community  at  discharge;  (3)  the  major  diagnoses  of  patients  will  in- 
clude spinal  cord  injury,  head  trauma,  advanced  lung  disease,  Guil- 
lain-Barre  syndrome,  musuclar  dystrophy — Duchenne  type,  polyo- 
myositis  and  dermatomyositis,  and  phrenic  nerve  paralysis  second- 
ary to  surgical  trauma;  (4)  the  rehabilitation  programs  within  the 
units  will  include  physcial  therapy,  patient  and  family  instruction 
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in  the  use  of  ventilator  equipment,  self-suctioning  and  medications, 
and  psychological  counseling;  (5)  expected  length  of  stay  within  the 
units  will  be  typically  two  to  four  months;  and  (6)  other  factors 
which  the  Secretary  finds  relevant. 

In  establishing  the  demonstrations  the  Secretary  is  required  to 
consult  with  the  Prospective  Payment  Assessment  Commission.  In 
addition,  the  conferees  expect  that  the  Secretary  will  consult  with 
appropriate  professional  groups  such  as  the  American  Thoracic  So- 
ciety and  the  American  College  of  Chest  Physicians. 

Effective  date— The  Conference  agreement  applies  to  the  deduct- 
ible for  1989  and  succeeding  years.  Other  provisions  apply  to  care 
and  services  occurring  on  or  after  January  1,  1989,  except  that  (d) 
is  effective  and  applies  to  premiums  for  January  1989  and  succeed- 
ing months  and  (e)  is  effective  for  PPS  hospital  discharges  on  or 
after  January  1,  1989,  and  for  non-PPS  hospitals,  for  cost  reporting 
periods  beginning  on  or  after  October  1,  1989. 

3.  Extended  Care  Service  (Section  102  of  House  bill;  Sections  2 
and  3  of  Senate  amendment) 

Present  law 

(a)  Coinsurance. — Beneficiaries  are  required  to  pay  a  daily  coin- 
surance charge  (equal  to  one-eighth  of  the  inpatient  hospital  de- 
ductible) for  days  21-100  of  post-hospital  extended  care  services  fur- 
nished during  each  spell  of  illness. 

(h)  Limitation  on  Covered  Days. — The  program  covers  up  to  100 
days  of  post-hospital  extended  care  services  in  a  spell  of  illness. 

(c)  Prior  Hospitalization  Requirement. — In  order  to  have  payment 
made  for  extended  care  services,  the  beneficiary  must  have  been  an 
inpatient  of  a  hospital  for  at  least  three  consecutive  calendar  days 
and  have  been  transferred  to  a  participating  SNF  usually  within  30 
days.  The  law  has  authorized  the  Secretary  to  provide  coverage  for 
extended  care  services  in  a  SNF  without  regard  to  the  3-day  prior 
hospitalization  requirement  when  he  determines  that  such  cover- 
age will  not  lead  to  an  increase  in  cost  and  will  not  alter  the  acute 
nature  of  the  benefit;  however,  this  provision  has  not  been  imple- 
mented. 

House  bill 

(a)  Coinsurance. — 

(1)  Eliminates  current  coinsurance  requirements.  Imposes  a 
daily  coinsurance  charge  for  days  1-7  of  post-hospital  extended 
care  services  furnished  in  a  calendar  year. 

(2)  Requires  the  Secretary,  before  September  1  of  each  year 
(beginning  in  1987),  to  estimate  the  national  average  per  diem 
reasonable  cost  recognized  under  Part  A  for  post-hospital  ex- 
tended care  services  which  will  be  furnished  in  the  succeeding 
calendar  year.  In  September  of  each  calendar  year  (beginning 
in  1987)  the  Secretary  is  required  to  promulgate  the  coinsur- 
ance amount  for  the  following  year.  The  amount  equals  20  per- 
cent (rounded  to  the  nearest  $0.50)  of  the  national  average  per 
diem  reasonable  cost  estimated  by  the  Secretary.  The  reference 
to  "post-hospital"  is  deleted  beginning  January  1,  1989. 
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(h)  Limitation  on  Covered  Days. — Provides  coveraige  for  150  days 
of  extended  care  services  in  a  calendar  year. 

(c)  Prior  Hospitalization  Requirement. — Eliminates  prior  hospital- 
ization requirement  and  reference  to  authority  to  provide  coverage 
without  regard  to  this  requirement. 

(d)  Spell  of  Illness. — Repeals  spell  of  illness  concept. 

Effective  date. — Applies  to  extended  care  services  furnished  on  or 
after  January  1,  1988,  except  that  elimination  of  prior  hospitaliza- 
tion requirements  (and  related  conforming  changes)  apply  to  ex- 
tended care  services  furnished  pursuant  to  an  admission  to  a  SNF 
occurring  on  or  after  January  1,  1989. 

Senate  amendment 

(a)  Coinsurance. — 

(1)  Similar  provision,  except  limited  to  persons  covered  under 
both  Parts  A  and  B.  The  daily  coinsurance  charge  is  imposed 
on  the  first  10  days  the  beneficiary  is  furnished  extended  care 
services  during  any  stay  in  a  skilled  nursing  facility  (SNF),  but 
in  no  event  can  a  coinsurance  amount  be  imposed  for  more 
than  10  days  in  a  calendar  year. 

(2)  Similar  provision,  except  coinsurance  equals  15  percent 
(rounded  to  the  nearest  $1.00)  of  the  estimated  amount.  Elimi- 
nates reference  to  "post-hospital". 

(h)  Limitation  on  Covered  Days. — Similar  provision,  except  limit- 
ed to  persons  covered  under  both  Part  A  and  Part  B. 

(c)  Prior  Hospitalization  Requirement. — Similar  provisions,  except 
limited  to  persons  covered  under  both  Parts  A  and  B. 

(d)  Spell  of  Illness. — Similar  provisions,  except  limited  to  persons 
covered  under  Parts  A  and  B. 

Effective  date. — Applies  to  extended  care  services  furnished  after 
December  31,  1987.  For  beneficiaries  receiving  post-hospital  ex- 
tended care  services  on  December  31,  1987,  current  law  provisions 
will  continue  to  apply  until  the  spell  of  illness  has  ended. 

Conference  agreement 

(a)  Coinsurance.— The  conference  agreement  includes  the  House 
provisions  with  a  modification.  The  agreement  provides  that  coin- 
surance charges  are  to  be  imposed  on  the  first  eight  days  of  ex- 
tended care  services  in  a  calendar  year.  The  amount  of  the  coinsur- 
ance is  equal  to  20%  (rounded  to  the  nearest  $0.50)  of  the  estimat- 
ed national  average  per  diem  reasonable  cost  recognized  under 
Part  A  of  Medicare  for  extended  care  services. 

The  agreement  extends  the  current  coverage  of  extended  care 
services  in  a  Christian  Science  sanatoria  from  a  maximum  of  30 
days  per  benefit  period  to  45  days  per  calendar  year.  As  under  cur- 
rent law,  coinsurance  would  be  applied  for  each  day  of  covered 
care. 

(b)  Limitation  on  Covered  Days.— The  conference  agreement  in- 
cludes the  Senate  amendment  with  an  amendment  deleting  the  re- 
quirement that  individuals  be  enrolled  in  both  Parts  A  and  B. 

(c)  Prior  Hospitalization  Requirement. — The  conference  agree- 
ment includes  the  House  provision. 

(d)  Spell  of  Illness.— The  conference  agreement  includes  the 
Senate  amendment  with  amendments.  The  requirement  that  indi- 
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viduals  be  enrolled  in  both  Parts  A  and  B  is  deleted.  Beneficiaries 
whose  "spell  of  illness"  began  before  January  1,  1989,  and  had  not 
yet  ended  as  of  such  date,  would  not  be  required  to  pay  an  addi- 
tional hospital  deductible  for  that  spell  of  illness  in  1989  and  1990. 

Effective  date. — The  conference  agreement  applies  to  extended 
care  services  furnished  on  or  after  January  1,  1989. 

4.  Hospice  Care  (Section  103  of  House  bill;  Section  12  of  Senate 

amendment) 

Present  law 

A  beneficiary  who  is  terminally  ill  may  elect  to  receive  hospice 
services  for  two  90-day  periods  and  one  subsequent  30-day  period 
for  a  total  of  210  days  during  his  lifetime.  Beneficiaries  making 
this  election  must  choose  to  receive  services  through  a  hospice  and 
give  up  most  other  Medicare  benefits. 

House  bill 

Provides  for  a  subsequent  extension  period  beyond  the  current 
210-day  limit,  if  the  beneficiary  is  recertified  as  terminally  ill  by 
the  medical  director  or  the  physician  member  of  the  interdiscipli- 
nary group  of  the  hospice  program. 

Effective  date. — Applies  to  hospice  care  furnished  on  or  after 
January  1,  1988. 

Senate  amendment 
Similar  provision. 

Effective  date. — Applies  with  respect  to  services  furnished  on  or 
after  date  of  enactment. 

Conference  agreement 

The  conference  agreement  includes  the  House  provision  with  an 
amendment  to  further  extend  the  favorable  presumption  under  the 
waiver  of  liability  provision  for  hospice  care  through  October  1990. 

Effective  date. — The  conference  agreement  applies  to  hospice 
care  furnished  on  or  after  January  1,  1989. 

5.  Blood  Deductible  (Section  104  of  House  bill;  Section  3  of 
Senate  amendment) 

Present  law 

Payment  may  not  be  made  under  Part  A  for  the  first  3  pints  of 
whole  blood  (or  equivalent  quantities  of  packed  red  blood  cells,  as 
defined  in  regulations)  furnished  to  a  beneficiary  during  a  spell  of 
illness.  A  similar  deductible  is  applied  under  Part  B  on  a  calendar 
year  basis.  Under  Part  B,  the  deductible  (in  accordance  with  regu- 
lations) is  appropriately  reduced  to  the  extent  that  there  has  been 
a  replacement  of  such  blood  (or  equivalent  quantities  of  packed  red 
blood  cells).  For  these  purposes,  blood  furnished  to  an  individual  is 
deemed  to  be  replaced  when  the  institution  or  other  person  fur- 
nishing blood  is  given  one  pint  of  blood  for  each  pint  of  blood  fur- 
nished such  individual  for  which  the  deductible  is  applicable. 

The  Part  A  and  Part  B  blood  deductibles  are  applied  separately. 


152 

House  bill 

Specifies  that  the  Part  A  blood  deductible  is  applied  on  a  calen- 
d  if  year  basis.  Replacement  provisions  (identical  to  those  specified 
for  Part  (B)  are  added  to  Part  A.  The  Part  A  blood  deductible  is  to 
be  reduced  by  any  blood  deductible  imposed  with  respect  to  Part  B. 

Specifies  that  in  the  case  of  a  beneficiary  whose  spell  of  illness 
begins  before  January  1,  1988  (and  ends  after  that  date),  any  Part 
A  blood  deductible  required  would  be  reduced  during  that  spell  of 
illness  (during  1988  or  1989)  to  the  extent  that  a  Part  A  blood  de- 
ductible had  already  been  imposed  for  that  spell  of  illness. 

Effective  date. — Applies  to  blood  or  blood  cells  furnished  on  or 
after  January  1,  1988. 

Senate  amendment 

Specifies  that  the  Part  A  blood  deductible  is  to  be  applied  on  a 
calendar  year  basis  for  persons  covered  under  both  Parts  A  and  B. 

Effective  date. — Applies  to  items  and  services  finished  after  De- 
cember 31,  1987. 

Conference  agreement 

The  conference  agreement  includes  the  House  provision. 
Effective  date. — The  conference  agreement  applies  to  blood  or 
blood  cells  furnished  on  or  after  January  1,  1989. 

6.  Home  Health  Benefits  (Section  105  of  House  bill) 
Present  law 

Home  health  services  are  covered  under  Parts  A  and  B.  Pay- 
ments for  home  health  services  are  always  made  under  Part  A 
except  in  cases  where  the  beneficiary  is  enrolled  under  Part  B,  but 
is  not  entitled  to  Part  A.  In  these  cases,  payment  is  made  under 
Part  B. 

House  bill 

Provides  that  payments  for  home  health  services  are  to  be  made 
under  Part  A  only  in  cases  where  the  individual  provided  the  serv- 
ices is  not  entitled  to  Part  B  in  that  month.  Otherwise,  payments 
are  to  be  made  under  Part  B. 

Effective  date. — Applies  to  home  health  services  furnished  on  or 
after  January  1,  1989. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

7.  Imposition  of  Supplemental  Medicare  Premium  (Section  106  of 
House  bill;  Sections  8  and  27  of  Senate  amendment) 

Present  law 

fa)  and  (b)  In  General  and  Applicability.— The  following  individ- 
uals are  eligible  for  coverage  under  the  Hospital  Insurance  (Part  A) 
program  of  Medicare  without  payment  of  any  premium:  (1)  those 
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who  have  attained  age  65  and  are  eligible  for  monthly  Social  Secu- 
rity retirement  or  survivor  benefits,  (2)  individuals  of  any  age  who 
have  been  entitled  for  not  less  than  24  months  to  Social  Security  or 
Railroad  Retirement  benefits  on  the  basis  of  disability  (and  certain 
related  individuals),  (3)  individuals  of  any  age  who  have  end-stage 
renal  disease,  and  (4)  certain  Federal,  State,  and  local  Government 
employees  who  have  attained  age  65.  Individuals  age  65  or  over 
who  are  not  entitled  to  Part  A  benefits  because  they  do  not  meet 
the  above  conditions  may  enroll  in  Part  A  if  they  pay  a  monthly 
premium. 

All  individuals  age  65  and  older  may  elect  to  enroll  in  the  Sup- 
plementary Medical  Insurance  (Part  B)  program  of  Medicare  by 
paying  a  monthly  premium,  which  is  $24.80  in  1988.  Individuals 
who  have  not  attained  age  65  but  who  are  eligible  for  the  Part  A 
program  by  virtue  of  disability  or  end-stage  renal  disease  may  also 
elect  to  enroll  in  Part  B  by  paying  the  monthly  premium. 

(c)  Premium  Amount — No  provision. 

(d)  Calculation  for  Governmental  Retirees. — Currently,  the  pen- 
sions of  most  government  retirees  are,  for  the  most  part,  treated  as 
income  subject  to  taxation,  while  Social  Security  benefits  are  tax- 
exempt  unless  they  exceed  a  certain  threshold  (i.e.,  if  adjusted 

fross  income  plus  50  percent  of  the  Social  Security  benefit  exceeds 
25,000  for  individuals,  or  $32,000  for  married  couples  filing  joint 
returns).  These  differences  in  tax  treatment  of  pension  income 
result  in  larger  adjusted  gross  incomes  and  tax  liabilities  for  gov- 
ernment retirees  than  for  retirees  with  Social  Security. 

(e)  Premium  Indexing. — No  provision. 

(f)  Maximum  Supplemental  Premium. — No  provision. 

(g)  Joint  Returns. — Provides  rules  for  the  filing  of  joint  returns 
for  married  individuals  under  section  6013  of  the  Internal  Revenue 
Code  of  1986. 

(h)  Coordination  with  Tax  Code  Provisions. — Section  213  of  the 
Internal  Revenue  Code  of  1986  provides  that  expenses  for  medical 
care  (including  prescribed  drugs  or  insulin),  not  compensated  for  by 
insurance  or  otherwise,  may  be  deducted  for  Federal  income  tax 
purposes  to  the  extent  that  they  exceed  7.5  percent  of  adjusted 
gross  income.  Medical  care  includes  insurance  pajmients  and  Medi- 
care Part  B  premiums. 

House  bill 

(a)  In  General. — Amends  the  Internal  Revenue  Code  of  1986  to 
impose  an  annual  income-related  supplemental  premium  on  Medi- 
care-eligible individuals  (generally,  those  entitled  to  Part  A  who 
file  a  Federal  tax  return,  except  (1)  individuals  required  to  pay  a 
premium  for  Part  A  coverage,  (2)  residents  of  U.S.  possessions,  and 
(3)  qualified  nonresidents)  for  each  taxable  year. 

(b)  Applicability.— Dermes  a  "Medicare-eligible  individual"  who 
is  liable  for  pajrment  of  the  supplemental  Medicare  premium  as  an 
individual  who,  in  any  month,  is  entitled  to  (or,  on  application 
without  the  payment  of  an  additional  premium,  would  be  entitled 
to)  benefits  under  Part  A  of  Medicare  for  such  month.  Provides  for 
the  following  exceptions:  (1)  individuals  entitled  to  Part  A  benefits 
solely  by  reason  of  the  payment  of  the  Part  A  premium,  (2)  resi- 
dents of  U.S.  commonwealths  and  territories  who  pay  a  special 
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Part  B  premium  and  individuals  who  are  enrolled  under  Part  B 
but  are  not  entitled  to  benefits  under  Part  A,  and  (3)  qualified  non- 
residents. 

Defines  a  "qualified  nonresident"  as  an  individual  who:  (1)  is  not 
furnished  any  service  for  which  payment  was  or  will  be  made 
under  Medicare  Part  A  during  the  taxable  year  or  any  of  the  4  pre- 
ceding taxable  years,  (2)  is  not  entitled  to  benefits  under  Medicare 
Part  B  at  any  time  during  the  taxable  year  or  any  of  the  4  preced- 
ing taxable  years,  and  (3)  is  present  in  a  foreign  country  or  coun- 
tries for  at  least  330  full  days  during  the  12-month  period  ending  at 
the  close  of  the  taxable  year  and  each  of  the  4  consecutive  preced- 
ing 12-month  periods.  An  individual  who  dies  during  the  taxable 
year  is  treated  as  meeting  the  330-day  test  in  that  year  if  the  indi- 
vidual spent  at  leaist  90  percent  of  the  days  before  the  date  of  death 
as  full  days  in  a  foreign  country  or  countries. 

Provides  that  an  individual  (other  than  a  nonresident  alien)  who 
has  attained  age  65  will  be  treated  as  a  Medicare-eligible  individual 
for  the  month  in  which  he  attains  age  65  and  any  subsequent 
month  unless  he  establishes  to  the  satisfaction  of  the  Secretary 
that  he  is  not  a  Medicare-eligible  individual  for  the  month  con- 
cerned. 

(c)  Premium  Amount — 

Provides  that  for  1988,  the  premium  is  as  follows: 

If  the  adjusted  gross  income  for  the  taxable  year  is:     The  annual 

premium 
for  the 

Over:                          But  not  over:  taxable 

year  is: 

$0                                  $6,000   $0 

6,000                             6,143   10 

6,143                           6,287   20 

6,287                           6,430   30 

6,430                           6,573   40 

6,573                           6,716   50 

6,716                          6,860   60 

6,860                           7,003   70 

7,003                           7,146   80 

7,146                           7,289   90 

7,289                           7,433   100 

7,433                           7,576   110 

7,576                           7,719   120 

7,719                           7,862   130 

7,862                           8,006   140 

8,006                           8,149   150 

8,149                           8,292   160 

8,292                           8,436   170 

8,436                           8,579   180 

8,579                           8,722   190 

8,722                           8,865   200 

8,865                           9,009   210 

9,009                           9,152   220 

9,152                           9,295   230 

9,295                           9,438   240 

9,438                           9,582   250 

9,582                           9,725   260 

9,725                           9,868   270 

9,868                           10,011   280 

10,011                          10,155   290 

10,155                          10,298   300 

10,298                           10,441   310 
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If  the  adjusted  gross  income  for  the  taxable  year  is:  The  annual 

premium 
for  the 

Over:                         But  not  over:  taxable 

year  is: 

10,441                           10,585   320 

10,585                          10,728   330 

10,728                          10,871   340 

10,871                          11,014   350 

11,014                          11,158   360 

11,158                          11,301   370 

11,301                          11,444   380 

11,444                           11,587   390 

11,587                          11,731   400 

11,731                          11,874   410 

11,874                          12,017   420 

12,017                          12,160   430 

12,160                          12,304   440 

12,304                           12,447   450 

12,447                          12,590   460 

12,590                          12,734   470 

12,734                          12,877   480 

12,877                          13,020   490 

13,020                          13,163   500 

13.163                          13,307   510 

13,307                          13,450   520 

13,450                          13,593   530 

13,593                          13,736   540 

13,736                          13,880   550 

13,880                          14,023   560 

14,023                          14,166   570 

14,166   580 

Provides  that  if  an  individual  is  not  a  Medicare-eligible  individ- 
ual for  each  month  during  the  taxable  year,  the  annual  premium 
determined  from  the  above  table  would  be  prorated  based  on  the 
number  of  months  an  individual  is  a  Medicare-eligible  individual 
during  the  taxable  year.  A  similar  rule  applies  in  the  case  of  a  tax- 
able year  of  less  than  12  months,  except  that  the  individual's  ad- 
justed gross  income  for  the  taxable  year  would  be  annualized. 

(d)  Calculation  for  Governmental  Retirees. — No  provision. 

(e)  Premium  Indexing. — 

(1)  In  General. — Requires  the  Secretary  of  the  Treasury,  not 
later  than  December  15  of  1988  and  each  subsequent  calendar 
year,  to  prescribe  a  table  of  the  supplemental  premium 
amounts  which  will  apply,  instead  of  the  1988  table,  with  re- 
spect to  taxable  years  beginning  in  the  succeeding  csdendar 
year. 

Requires  that  each  premium  dollar  amount  in  the  1988  table 
be  increased  by  the  sum  of  the  Medicare  inflation  factor  and 
the  prescription  drug  factor  for  the  calendar  year,  and  each 
other  dollar  amount  in  the  table  (i.e.,  the  bracket  amount  and 
the  threshold  amount)  be  increased  by  the  cost-of-living  adjust- 
ment used  to  index  the  income  tax  brackets.  If  any  increase  is 
not  a  mulitple  of  $1,  it  is  to  be  rounded  to  the  nearest  multiple 
of  $1. 

(2)  Catastrophic  Coverage  Benefit. — Provides  that  the  Medi- 
care inflation  factor  is  the  percentage  (  if  any)  by  which  the 
Medicare  value  for  a  calendar  year  exceeds  the  Medicare  value 
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for  1988.  The  Medicare  value  for  any  calendar  year  is  the  sum 
for  January  of  such  year  of  (a)  50  percent  of  the  monthly  actu- 
arial rate  promulgated  under  section  1818(d)(1)  of  the  Social 
Security  Act  for  such  month  (i.e.,  the  Medicare  Part  A  value), 
and  (b)  the  excess  of  twice  the  monthly  Part  B  actuarial  rate 
under  section  1839(a)(1)  of  the  Social  Security  Act,  over  the 
amount  of  the  monthly  Part  B  premium  under  section  1839 
(i.e.,  the  Medicare  Part  B  value). 

(3)  Prescription  Drug  Benefit —Prowides  that  the  prescription 
drug  factor  for  1988  is  zero  percent,  for  1989  is  5.5  percent,  and 
subsequent  years  is  determined  as  follows:  The  Secretary  of  the 
Treasury  in  September  of  each  year  (beginning  with  1989)  is 
required  to  determine  a  percent  estimated  to  be  necessary  so 
that  the  total  amount  of  supplemental  premiums  attributable 
to  the  prescription  drug  factor  estimated  to  be  collectible  in 
the  next  year  is  equal  to  25  percent  of  the  total  of  the  benefits 
and  related  administrative  costs  estimated  by  the  Secretary  of 
HHS  under  new  section  1839(gX2)(C)  of  the  Social  Security  Act 
to  be  necessary  to  pay  for  covered  outpatient  drugs  in  the  next 
year. 

Requires  the  Secretary  of  the  Treasury  in  September  of  each 
year  (beginning  with  1991)  to  determine  whether  the  amount 
of  the  supplemental  premium  attributable  to  the  prescription 
drug  factor  estimated  to  be  collectible  (for  taxable  years  begin- 
ning in  calendar  years  after  1988  and  before  the  previous  cal- 
endar year)  is  greater  or  less  than  25  percent  of  the  total  bene- 
fits and  administrative  costs  paid  for  covered  outpatent  drugs. 

If  there  is  a  surplus  or  deficit,  the  Secretary  of  the  Treasury 
is  required  to  adjust  the  prescription  drug  factor  so  as  to 
reduce  or  increase,  respectively,  the  aggregate  amount  of  the 
additional  premiums  which  are  estimated  to  be  collected  by 
the  amount  of  the  surplus  or  deficit,  taking  into  account  the 
effect  of  any  previous  adjustments. 

Provides  that,  notwithstanding  the  adjustment  described 
above,  the  prescription  drug  factor  for  a  year  after  1990  cannot 
exceed  120  percent  of  such  factor  for  the  previous  year. 

(f)  Maximum  Supplemental  Premium. — Provides  that  the  maxi- 
mum supplemental  premium  in  1988  is  $580.  The  Joint  Committee 
on  Taxation  estimates  that  the  maximum  supplemental  premium 
in  future  years  would  be:  for  the  taxable  year  beginning  in  1989, 
$737;  in  1990,  $842;  in  1991,  $934;  and  in  1992,  $1,017. 

(g)  Joint  Returns. — Provides  that  in  the  case  of  a  joint  return,  the 
premium  amounts  according  to  the  table  are  applied  separately  to 
each  spouse,  and  the  adjusted  gross  income  of  each  spouse  is  one- 
half  of  their  combined  adjusted  gross  income. 

(h)  Coordination  with  Tax  Code  Provisions. — 

(V  Medical  Expense  Deduction.— Frovides  that  the  supple- 
mental premium  cannot  be  treated  as  a  medical  expense  for 
purposes  of  section  213  of  the  Internal  Revenue  Code  of  1986. 

(2)  Not  Treated  as  a  Tax  for  Certain  Purposes.— Provides  that 
the  supplemental  premium  is  not  treated  as  a  tax  imposed  by 
chapter  1  (income  taxes)  of  the  Internal  Revenue  Code  of  1986 
for  purposes  of  determining  the  amount  of  any  credit  allowed 
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under  that  chapter  or  the  amount  of  the  alternative  minimum 
tax  imposed  by  section  55. 

(3)  Treated  as  a  Tax  for  Subtitle  F. —  Provides  that  the  sup- 
plemental premium  is  treated  as  if  it  were  an  income  tax  for 
administrative  purposes,  such  as  estimated  payments  and  col- 
lection. 

(Jf)  Section  15  Not  to  Apply. — Provides  that  section  15  (proce- 
dures for  applying  changes  in  tax  rates)  does  not  apply  to  the 
supplemental  premium. 
(i)  Reporting  Requirements. — Requires  the  Secretary  of  HHS  to 
make  a  return  to  the  Secretary  of  the  Treasury  (at  such  time  and 
in  such  form  as  determined  by  the  Secretary  of  the  Treasury)  stat- 
ing the  name,  address,  and  taxpayer  identification  number  of  each 
individual  entitled  to  Medicare  Part  A  benefits  for  any  month 
during  the  calendar  year  and  the  number  of  months  so  entitled. 
The  provision  does  not  apply  with  respect  to  those  who  pay  a  pre- 
mium under  section  1818  for  Part  A  coverage,  residents  of  U.S. 
commonwealths  and  territories  pajdng  a  special  Part  B  premium, 
and  individuals  enrolled  under  Part  B  but  not  entitled  to  benefits 
under  Part  A. 
(j)  Transfer  to  Trust  Funds. — No  provision. 

Effective  date. — Applies  to  teixable  years  beginning  after  Decem- 
ber 31,  1987. 

Senate  amendment 

(a)  In  General. — Amends  the  Social  Security  Act  to  require  indi- 
viduals covered  by  Medicare  Part  B  to  pay  an  annual  income-relat- 
ed supplemental  premium  if  their  Federal  tax  liability  for  taxable 
years  is  not  less  than  $150. 

(b)  Applicability. — Provides  that  any  individual  who  is  covered  by 
Medicare  Part  B  for  any  portion  of  any  taxable  year  occurring 
after  December  31,  1987,  and  who  has  Federal  income  tax  liability 
for  such  taxable  year  in  an  amount  not  less  than  $150  must  pay 
the  applicable  supplemental  premium. 

(c)  Premium  Amount. — Provides  that  the  "applicable  supplemen- 
tal premium"  equals  the  number  of  months  in  the  taxable  year 
during  which  the  individual  was  covered  by  Part  B,  multiplied  by 
the  supplemental  premium.  The  "supplemental  premium '  is  de- 
fined as  the  premium  rate  for  the  taxable  year  ($1.09  for  the  1988 
taxable  year),  multipled  by  the  amount  determined  by  dividing  the 
individual's  adjusted  Federal  income  tax  liability  for  the  taxable 
year  by  $150. 

If  the  latter  amount  is  not  a  whole  number,  it  is  to  be  rounded  to 
the  next  lowest  whole  number. 

(d)  Calculation  for  Governmental  Retirees. — For  purposes  of  cal- 
culating the  supplemental  premium,  defines  "Federal  income  tax 
liability"  as  the  tax  imposed  by  chapter  1  (income  tax)  of  the  Inter- 
nal Revenue  Code  of  1986,  reduced  by  credits  allowed  under  part 
IV  of  subchapter  A,  excluding  the  following  refundable  credits:  Sec- 
tion 31  (wage  withholding  for  income  tax  purposes);  section  33  (tax 
withheld  at  source  on  nonresident  aliens  and  foreign  corporations); 
and  section  34  (certain  uses  of  gasoline  and  special  fuels). 

For  purposes  of  calculating  the  supplemental  premium,  defines 
"adjusted  Federal  income  tax  liability  as  an  amount  equal  to  Fed- 


158 


eral  income  tax  liability,  reduced  by  the  following  amount.  The  re- 
duction is  the  excess  (if  any)  of: 

(1)  15  percent  of  the  lesser  of  (a)  the  qualified  Social  Security 
exclusionary  amount,  or  (b)  the  amount  received  as  an  annuity 
(whether  for  a  period  certain  or  during  1  or  more  lives)  under 
a  governmental  plan  which  is  includible  in  gross  income  under 
section  72  of  the  Internal  Revenue  Code  of  1986,  over 

(2)  the  amount  of  credit  allowed  under  the  tax  credit  for  the 
elderly  and  the  permanently  and  totally  disabled  (section  22  of 
the  Internal  Revenue  Code  of  1986). 

Defines  "qualified  Social  Security  exclusionary  amount"  as  the 
excess  (if  any)  of  $6,000  ($9,000  in  the  case  of  married  individuals 
filing  a  joint  tax  return)  over  the  Social  Security  benefits  (as  de- 
fined in  section  86(d)  of  the  Internal  Revenue  Code  of  1986)  re- 
ceived during  the  taxable  year.  For  taxable  years  beginning  after 
Dec.  31,  1988,  the  $6,000  and  $9,000  amounts  are  increased  from 
the  previous  year's  amounts  by  the  Social  Security  cost-of-living  ad- 
justment for  the  calender  year  in  which  the  taxable  year  begins. 

(e)  Premium  Indexing. — 

(1)  In  General. — Provides  that  the  premium  rate  for  any  tax- 
able year  (beginning  in  a  calendar  year  after  1988)  is  the  previ- 
ous year's  rate,  increased  or  decreased  by  (a)  the  premium  rate 
adjustment  used  to  index  the  monthly  catastrophic  coverage 
premium  amount  in  years  after  1988,  and  (b)  the  drug  premi- 
um rate  adjustment  (for  taxable  years  beginning  in  calendar 
years  after  1989). 

(2)  Catastrophic  Coverage  Benefit. — The  premium  rate  adjust- 
ment used  to  update  the  monthly  catastrophic  coverage  premi- 
um amount  is: 

(a)  the  percentage  (if  any)  necessary  to  increase  the  esti- 
mated total  revenues  collectable  from  the  monthly  cata- 
strophic coverage  premiums  and  the  supplemental  premi- 
ums (determined  without  regard  to  the  drug  premium  rate 
adjustment  amount)  so  that  they  equal  the  estimated  total 
catastrophic  coverage  benefits  and  related  administrative 
costs  (including  administrative  costs  for  outpatient  drug 
coverage),  plus 

(b)  for  calendar  years  before  1993,  the  percentage  neces- 
sary to  establish  before  1993  a  contingency  fund  equal  to 
20  percent  or,  if  greater,  a  reserve  fund  equal  to  5  percent. 

(3)  Prescription  Drug  Benefit— Provides  that  the  drug  premi- 
um rate  adjustment  for  taxable  years  beginning  in  a  calendar 
year  after  1989  is  an  amount  equal  to: 

(a)  50  percent  (60  percent  for  calendar  year  1990  and  55 
percent  for  calendar  year  1991,  as  provided  in  Section  27  of 
the  bill)  of  the  modified  per  enrollee  actuarial  catastrophic 
drug  benefit  amount  for  that  year  plus 

(b)  (1)  for  any  taxable  year  beginning  in  calendar  year 
1990,  an  amount  necessary  to  cover  7.5  percent  of  the 
modified  per  enrollee  actuarial  catastrophic  drug  benefit 
amount  for  1991,  and 

(2)  for  taxable  years  beginning  in  calendar  years  after 
1990,  an  amount  (when  added  to  any  unexpended  amount 
determined  for  any  preceding  year)  necessary  to  cover  7.5 
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percent  of  the  modified  per  enrollee  actuarial  catastrophic 
drug  benefit  amount  for  the  calendar  year. 
Defines  "modified  per  enrollee  actuarial  catastrophic  drug  benefit 
amount"  to  mean  (a)  the  total  catastrophic  drug  coverage  benefits 
and  related  administrative  costs  estimated  to  be  paid  in  cash  outlays 
from  the  Federal  Catastrophic  Drug  Insurance  Trust  Fund  divided 
by  the  total  number  of  individuals  estimated  to  be  enrolled  under 
Part  B  for  the  year,  or  (b)  the  reestimated  per  enrollee  actuarial 
catastrophic  drug  benefit  amount  that  reflects  any  adjustment  the 
Secretary  may  make  to  the  drug  coverage  benefit  because  the  drug 
benefit  premium  amount  was  determined  to  exceed  the  premium 
limit  for  that  year. 

(f)  Maximum  Supplemental  Premium. — Provides  that  the  applica- 
ble supplemental  premium  for  any  individual  cannot  exceed  the 
number  of  months  in  the  taxable  year  the  individual  was  covered 
by  Part  B  divided  by  12,  multiplied  by  the  appropriate  amount,  as 
follows:  for  the  taxable  year  beginning  in  1988,  $800;  in  1989,  $850; 
in  1990,  $900;  in  1991,  $950;  and  in  1992,  $1,000. 

For  taxable  years  beginning  in  a  calendar  year  after  1992,  the 
applicable  supplemental  premium  cannot  exceed  65  percent  of  the 
product  of  the  number  of  months  in  the  taxable  year  the  individual 
was  covered  by  Part  B,  multiplied  by  the  excess  of: 

(a)  the  sum  of  (1)  200  percent  of  the  monthly  actuarial  basic 
rate  for  Part  B  enrollees  age  65  and  over  (i.e.,  200  percent  of 
one-half  of  the  benefit  and  administrative  costs,  including  a 
contingency  margin,  payable  for  the  aged  from  the  Part  B 
trust  fund  for  Part  B  costs  excluding  the  catastrophic  cover- 
age), plus  (2)  the  monthly  per  enrollee  actuarial  comprehensive 
catastrophic  benefit  amount  (i.e.,  the  estimated  monthly  cata- 
strophic coverage  benefits  and  related  administrative  costs 
payable  from  the  Federal  Catastrophic  Health  Insurance  Trust 
Fund  divided  by  the  estimated  number  of  Part  B  enrollees)  for 
the  calendar  year,  over 

(b)  the  sum  of  the  basic  and  catastrophic  monthly  premiums 
for  the  year,  determined  without  regard  to  current  and  new 
certain  hold  harmless  provisions  (which  provide  limits  to  any 
increases  in  the  Part  B  and  catastrophic  premiums  based  on 
cost-of-living  increases  in  Social  Security  benefits). 

(g)  Joint  Returns. — Provides  that  for  married  individuals  (as  de- 
fined in  section  7703  of  the  Internal  Revenue  Code  of  1986),  the 
supplemental  premium  is  determined  by  treating  such  individuals 
as  one  individual  if  they:  (1)  file  a  joint  return  (under  section  6013 
of  such  Code)  and  (2)  one  or  both  of  them  are  covered  by  Part  B  for 
any  portion  of  the  taxable  year  and  have  Federal  income  tax  liabil- 
ity of  not  less  than  $150.  The  number  of  months  of  Part  B  coverage 
is  determined  according  to  the  spouse  covered  for  the  longer  period 
during  the  taxable  year.  When  married  individuals  are  treated  as 
one  individual  in  order  to  calculate  the  supplemental  premium,  the 
limit  on  such  premium  equals  the  sum  of  the  limits  computed  sepa- 
rately for  each  spouse. 

(h)  Coordination  With  Tax  Code  Provisions. — 

(1)  Medical  Expense  Deduction.-— Proyides  that  the  supple- 
mental premium  is  treated  as  a  premium  paid  under  Medicare 
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Part  B  in  the  taxable  year  following  the  taxable  year  to  which 
the  premium  relates  for  purposes  of  section  213(dXl)(C)  of  the 
Internal  Revenue  Code  of  1986. 

(2)  Not  Treated  as  a  Tax  for  Certain  Purposes. — Similar  pro- 
vision. 

(3)  Treated  as  a  Tax  for  Subtitle  F. — Similar  provision. 

(4)  Section  15  Not  to  Apply. — Similar  provision. 

(i)  Reporting  Requirements. — Requires  that  the  Secretary  of 
HHSA  include  on  the  current  return  to  the  Secretary  of  the  Treas- 
ury relating  to  Social  Security  benefits,  the  number  of  months  any 
individual  is  covered  under  Medicare  Part  B  for  the  calendar  year. 
Requires  the  Secretary  of  HHS  to  include  on  the  statements  sent  to 
Social  Security  beneficiaries  information  on  the  name  of  the 
agency  making  the  determination  and  the  number  of  months  of 
coverage  under  Medicare  Part  B. 

(j)  Transfer  to  Trust  Funds. — Requires  the  Secretary  of  the  Treas- 
ury, from  time  to  time,  to  transfer  from  the  general  fund  of  the 
Treasury  to  the  Federal  Catastrophic  Health  Insurance  Trust  Fund 
amounts  equal  to  the  aggregate  monthly  supplemental  premiums 
paid  (excluding  the  drug  premium  rate  adjustment),  plus  the 
amount  the  Secretary  of  the  Treasury  estimates  Federal  outlays 
are  reduced  under  the  Medicaid  program  because  of  the  catastroph- 
ic provisions  of  this  bill  (after  taking  into  account  the  provisions  of 
Section  14  of  the  bill  related  to  Medicaid  savings  and  State  require- 
ments). Such  transfers  are  to  be  appropriately  adjusted  to  the 
extent  that  prior  transfers  were  in  excess  of  or  less  than  amounts 
required  to  be  transferred. 

Also  requires  the  Secretary  of  the  Treasury,  from  time  to  time, 
to  transfer  from  the  general  fund  of  the  Treasury  to  the  Federal 
Catastrophic  Drug  Insurance  Trust  Fund  amounts  equal  to  the  ag- 
gregate drug  premium  rate  adjustment  paid,  adjusted  to  the  extent 
that  prior  transfers  were  in  excess  of  less  than  the  amounts  re- 
quired to  be  transferred. 

Effective  date. — Applies  to  taxable  years  ending  after  December 
31,  1987.  The  supplemental  premium  rate  for  any  taxable  year  be- 
ginning before  1988  and  ending  after  December  31,  1987,  is  the  rate 
applicable  to  1987. 

Conference  agreement 

(a)  In  General. — Under  the  conference  agreement,  medicare  Part 
A  eligible  individuals  are  required  to  pay  a  new  tax-related  supple- 
mental premium.  The  supplemental  premium  is  intended  to  pro- 
vide approximately  63  percent  of  catastrophic  coverage  and  pre- 
scription drug  benefit  financing  on  a  calendar  year  liability  basis, 
with  flat  monthly  premiums  financing  the  remaining  37  percent 
(subject  to  limitations  on  increases  and  decreases  in  the  supplemen- 
tal premium,  described  below). 

The  supplemental  premium  is  drafted  in  the  tax  Code,  collected 
with  income  tax  payments,  and  after  1989  subject  to  income  tax  es- 
timated payments.  Medicare  Part  A  eligible  individuals  with  less 
than  $150  of  income  tax  liability  are  exempt  from  the  supplemen- 
tal premium. 

To  reduce  confusion  among  beneficiaries,  the  conferees  intend 
that  the  Secretary  of  the  Treasury  is  to  (1)  implement  the  supple- 
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mental  premium  in  an  easy  to  understand  manner  (including  the 
use  of  premium  tables  in  lieu  of  taxpayer  calculations,  and  sepa- 
rate tables  as  necessary  for  government  retirees),  (2)  identify  the 
supplemental  premium  on  the  applicable  forms,  worksheets,  tables, 
and  instructions  as  a  premium  to  pay  for  a  portion  of  the  cost  of 
new  medicare  catastrophic  and  prescription  drug  coverage,  and  (3) 
seek  comments  and  advice  from  medicare  enrollees  and  their  rep- 
resentatives regarding  the  design  of  such  forms,  worksheets,  tables, 
and  instructions. 

(b)  Applicability. — The  definition  of  medicare  Part  A  eligible  in- 
dividuals generally  follows  the  House  bill,  except  that  no  special 
proration  rule  is  provided  for  residents  of  U.S.  commonwealths  and 
territories.  Residents  of  U.S.  commonwealths  and  territories  who 
do  not  have  U.S.  income  tax  liability  are  not  subject  to  the  supple- 
mental premium.  An  individual  is  liable  for  the  supplemental  pre- 
mium if  such  individual  is  medicare  Part  A  eligible  for  more  than 
6  full  months  during  the  taxable  year  and  has  $150  or  more  of  ad- 
justed U.S.  source  income  tax  liability. 

Unlike  the  House  bill,  individuals  who  attain  the  age  of  65 
during  the  taxable  year  are  not  presumed  to  be  medicare  eligible 
for  the  purposes  of  paying  the  supplemental  premium.  The  confer- 
ees intend  that  the  Internal  Revenue  Service  will  inform  taxpayers 
that  they  are  liable  for  the  supplemental  premium  if  they  are  eligi- 
ble for  Part  A  of  Medicare  even  if  they  have  not  actually  enrolled. 

(c)  Premium  Amount. — For  taxable  years  beginning  before  1994, 
the  supplemental  premium  rate  is  the  sum  of  the  catastrophic  cov- 
erage and  prescription  drug  premium  rates  shown  below: 

SUPPLEMENTAL  PREMUIM  RATES,  1989-93 

[Per  $150  of  adjusted  Federal  income  tax  liability] 


covSfe  oTrn  urii  Prescription  drug  Total  supplemental 
coverage  premium        ^^^^^^  ^^^^  ^^^^^^  ^^^^ 


Year  in  which  taxable  year  begins: 


1989   $22.50  $0  $22.50 

1990   27.14  10.36  37.50 

1991   30.17  8.83  39.00 

1992   30.55  9.95  40.50 

1993   29.55  12,45  42.00 


The  supplemental  premium  is  to  be  determined  under  tables 
(similar  to  the  income  tax  tables)  prescribed  by  the  Secretary  of  the 
Treasury  which  may  provide  income  tax  liability  brackets  of  less 
than  $150. 

For  purposes  of  computing  the  supplemental  premium,  adjusted 
Federal  income  tax  liability  is  defined  as  under  the  Senate  amend- 
ment. 

The  conferees  have  determined  these  premium  rates  to  raise  suf- 
ficient revenue  with  reference  to  the  tax  rates  and  other  important 
features  of  the  tax  Code  that  determine  the  liability  of  the  medi- 
care Part  A  eligible  population.  The  conferees  intend  that  if  tax 
rates  or  these  features  are  changed  in  future  legislation,  the  premi- 
um rates  should  be  recalibrated. 
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(d)  Calculation  for  Government  Retirees. — The  Conference  agree- 
ment generally  follows  the  Senate  amendment  with  changes  de- 
signed to  conform  the  adjustment  for  government  retirees  with  the 
computation  of  the  credit  for  the  elderly  and  disabled.  For  govern- 
ment retirees,  tax  liability  is  adjusted  by  subtracting  15  percent  of 
the  excess  (if  any)  of  (1)  the  lesser  of  (i)  $6,000  ($9,000  in  the  case  of 
a  joint  return  where  both  spouses  are  medicare  eligible  for  more 
than  6  full  months,  and  $4,500  for  married  individuals  filing  sepa- 
rate returns),  or  (ii)  government  annuities  includible  in  gross 
income  during  the  taxable  year,  the  lower  quantity  then  reduced 
by  social  security  benefits  received  during  the  taxable  year;  over  (2) 
the  credit  for  the  elderly  and  disabled  allowable  for  the  taxable 
year.  After  1989,  the  $4,500,  $6,000  and  $9,000  amounts  are  in- 
creased by  social  security  cost-of-living  adjustments  ("COLAs")  de- 
termined for  calendar  years  after  1989,  and  rounded  to  the  nearest 
multiple  of  $50. 

In  the  case  of  a  joint  return  where  only  one  spouse  is  medicare 
eligible  for  more  than  6  full  months  during  the  taxable  year,  only 
government  annuities  attributable  to  such  spouse  are  taken  into 
account  for  purposes  of  the  adjustment  for  government  retirees.  In 
the  case  of  a  married  individual  filing  a  separate  return,  such  indi- 
vidual shall  be  treated  as  receiving  not  less  than  half  of  the  social 
security  benefits  received  by  both  spouses. 

(e)  Premium  Indexing. — (1)  In  general.  The  method  of  indexing 
the  supplemental  catastrophic  coverage  and  prescription  drug  pre- 
miums was  selected  by  the  conferees  (1)  to  assure  that  premium  re- 
ceipts will  be  sufficient  to  pay  for  all  catastrophic  coverage  and 
prescription  drug  benefits  (i.e.,  budget  neutrality),  and  (2)  to  mini- 
mize the  Treasury  Secretary's  discretion  over  the  adjustment  of 
supplemental  premium  rates. 

The  indexing  formula  minimizes  discretion  by  using  information 
on  prior  year  program  costs  and  receipts,  rather  than  subjective 
projections,  and  by  limiting  the  amount  by  which  the  supplemental 
premium  can  be  increased  in  any  year. 

The  indexing  machanism  seeks  to  assure  budget  neutrality  by 
several  means:  (1)  prescription  drug  outlays  may  only  be  made 
from  a  new  Federal  Catastrophic  Drug  Insurance  Trust  Fund 
which  is  entirely  financed  by  monthly  and  supplemental  prescrip- 
tion drug  premiums  (and  interest  on  fund  balances);  (2)  monthly 
and  supplemental  catastrophic  coverage  premiums  are  increased  to 
recoup  with  interest  shortfalls  in  prior  years  (monthly  premiums 
are  increased  to  make  up  for  any  limitation  on  the  increase  in  the 
supplemental  premium);  and  (3)  a  contingency  margin  of  at  lest  20 
percent  is  built  into  catastrophic  coverage  and  prescription  drug 
premiums. 

For  taxable  years  beginning  after  1993,  the  supplemental  premi- 
um rate  is  the  sum  of  the  adjusted  catastrophic  coverage  premium 
rate  and  the  adjusted  prescription  drug  premium  rate,  subject  to 
two  limitations.  The  supplemental  premium  rate  may  not  (1)  be 
less  than  the  rate  in  effect  for  the  preceding  year;  and  (2)  be  more 
than  $1.50  per  $150  of  tax  liability  higher  than  the  rate  in  effect 
for  the  preceding  year.  If  either  of  these  two  limitations  are  appli- 
cable, the  supplemental  premium  rate  is  allocated  between  the  cat- 
astrophic coverage  and  prescription  drug  premium  rates  in  propor- 
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tion  to  the  respective  amounts  of  these  premium  rates  without 
regard  to  the  limitations. 

(2)  Catastrophic  coverage  premium. — The  adjusted  catastrophic 
coverage  premium  rate  for  any  calendar  year  after  1993  is  equal  to 
the  rate  for  the  preceding  calendar  year,  without  regard  to  the  two 
limitations  on  the  supplemental  premium  described  above  in  any 
prior  year,  adjusted  by  a  percentage  equal  to  the  sum  of  the  outlay- 
premium  and  reserve  account  percentages. 

The  outlay-premium  percentage  is  designed  to  index  the  supple- 
mental catastrophic  coverage  premium  rate  by  the  difference  be- 
tween the  projected  growth  rates  of  catastrophic  coverage  outlays 
and  premiums.  For  years  after  1993,  the  growth  in  outlays  and  pre- 
miums is  projected  by  a  formula  which  uses  data  available  for  the 
second  and  third  preceding  years,  plus  more  recent  information  on 
trends  in  the  consumer  price  index. 

The  outlay-premium  percentage  for  any  calendar  year  is  (1)  the 
percentage  change  in  per  capita  catastrophic  outlays  from  the  third 
to  the  second  preceding  calendar  year;  minus  (2)  the  percentage 
change  in  per  capita  catastrophic  coverage  premium  liability  from 
the  third  to  the  second  preceding  calendar  year  (determined  as  if 
the  supplemental  premium  rate  had  not  changed  from  the  third  to 
the  second  preceding  year). 

The  per  capita  catastrophic  outlay  for  any  calendar  year,  as  de- 
termined by  the  Secretary  of  HHS,  is  equal  to  outlays  debited  from 
the  Medicare  Catastrophic  Coverage  Account  (the  "Account,"  see 
section  17,  below)  for  such  year,  divided  by  the  average  number  of 
individuals  entitled  to  receive  Part  A  benefits  during  such  year. 

The  per  capita  catastrophic  coverage  premium  liability  for  any 
calendar  year,  as  determined  by  the  Secretary  of  the  Treasury,  is 
equal  to  supplemental  premium  liability  attributable  to  the  cata- 
strophic coverage  premium  for  taxable  years  beginning  in  such 
year,  divided  by  the  number  of  individuals  who  had  premium  li- 
ability for  taxable  years  beginning  in  such  year. 

The  outlay-premium  percentage,  described  above,  is  adjusted  up 
(or  down)  by  50  percent  of  the  amount  by  which  the  consumer  price 
index  ("CPI")  inflation  rate  in  the  second  preceding  year  exceeds 
(or  is  less  than)  one  percentage  point. 

The  CPI  inflation  rate  for  any  year  is  defined  as  the  percentage 
by  which  the  CPI  for  May  of  such  year  exceeds  such  index  for  May 
of  the  preceding  year.  The  CPI  means  the  last  CPI  for  all-urban 
consumers  published  by  the  Department  of  Labor,  which  is  most 
consistent  with  the  CPI  for  calendar  year  1986. 

The  reserve  account  percentage  is  designed  to  adjust  the  supple- 
mental catastrophic  coverage  premium  rate  to  recoup  63  percent  of 
any  cumulative  shortfall  or  deficit  in  the  catastrophic  coverage  pro- 
gram (the  other  37  percent  is  recouped  by  a  corresponding  adjust- 
ment in  the  flat  premium).  For  years  after  1993,  the  shortfall  or 
surplus  in  the  catastrophic  coverage  program  is  determined  from 
data  available  for  the  second  proceding  year. 

The  reserve  account  percentage  for  any  calendar  year  is  the  ratio 
of  (1)  the  change  in  the  catastrophic  coverage  premium  rate  for  the 
second  preceding  year  which  the  Secretary  determines  would  have 
increased  (or  decreased)  supplemental  premium  liability  for  such 
year  by  an  amount  equal  to  63  percent  of  the  shortfall  (or  surplus) 
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in  the  Account  in  such  year,  over  (2)  the  catastrophic  coverage  pre- 
mium rate  for  the  preceding  calendar  year,  without  regard  to  the 
two  limitations  on  the  supplemental  premium  described  above. 

The  shortfall  (or  surplus)  in  the  Account  for  any  calendar  year  is 
determined  as  (1)  20  percent  of  catastrophic  outlays  debited  against 
the  Account;  minus  (2)  the  Account  balance  at  the  end  of  such  year 
(including  flat  and  supplemental  premium  increase  amounts  attrib- 
utable to  reserve  account  percentages  in  prior  years  that  have  not 
yet  been  credited  to  the  account. 

(3)  Prescription  Drug  Premium. — The  adjusted  prescription  drug 
premium  rate  for  any  calendar  year  after  1993  is  equal  to  the  rate 
for  the  preceding  calendar  year,  without  regard  to  the  two  limita- 
tions, described  above,  which  may  have  applied  to  the  supplemen- 
tal premium  for  any  prior  year,  adjusted  by  a  percentage  deter- 
mined in  a  manner  similar  to  the  catastrophic  coverage  premium, 
with  the  following  changes:  (1)  in  determining  the  premium-outlay 
percentage,  prescription  drug  outlays  rather  than  catastrophic  out- 
lays are  used;  (2)  in  determining  the  reserve  account  percentage, 
the  Federal  Catastrophic  Drug  Insurance  Trust  Fund  balance  (see 
section  16,  below)  is  used  rather  than  the  Account  balance;  (3)  the 
reserve  account  percentage  is  75  percent  for  1994,  50  percent  for 
1995,  and  25  percent  for  1996  and  1997,  instead  of  20  percent;  and 
(4)  the  outlay-premium  percentage  is  deemed  to  be  zero  for  calen- 
dar years  before  1998. 

For  calendar  years  after  1992  the  following  procedure  is  to  be  fol- 
lowed for  announcing  supplemental  premium  rate  changes.  The 
Secretary  of  the  Treasury  shall:  (1)  not  later  than  July  1,  announce 
the  preliminary  increase  in  the  supplemental  premium  for  the  fol- 
lowing year;  and  (2)  not  later  than  October  1,  announce  the*  actual 
supplemental  premium  rates  for  the  following  year.  (For  additional 
detail  see  sections  16  and  17,  below). 

(f)  Maximum  Supplemental  Premium. — For  taxable  years  begin- 
ning before  1994,  the  maximum  supplemental  premium  for  an  indi- 
vidual filing  a  single  return  is  $800  in  1989,  $850  in  1990,  $900  in 
1991,  $950  in  1992,  and  $1050  in  1993. 

For  calendar  years  after  1993,  the  maximum  supplemental  pre- 
mium is  equal  to  such  maximum  in  the  preceding  year  (before 
rounding)  increased  by  the  percentage  (if  any)  by  which  the  medi- 
care-part B  value  for  the  second  preceding  year  exceeds  such  value 
for  the  third  preceding  year.  The  maximum  supplemental  premium 
is  rounded  to  the  nearest  multiple  of  $50.  The  conferees  designed 
the  formula  to  maintain  the  miximum  supplemental  premium  as  a 
constant  fraction  of  the  value  of  Part  B  benefits  not  paid  for  by 
monthly  premiums. 

The  midicare-part  B  value  for  any  calendar  year  is  defined  as  the 
excess  of  per  capita  Part  B  outlays  the  year  over  12  times  the  gen- 
erally applicable  monthly  Part  B  premium  for  months  in  such  cal- 
endar year.  Per  capita  Part  B  outlays  are  outlays  from  Part  B  of 
title  XVin  of  the  Social  Security  Act  divided  by  the  average 
number  of  individuals  covered  under  such  part  during  the  year.  In 
computing  the  maximum  supplemental  premium  for  years  before 
1988,  the  medicare-Part  B  value  is  computed  by  excluding  outlays 
and  monthly  premiums  for  covered  outpatient  drugs. 
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(g)  Joint  and  Separate  Returns. — (1)  Joint  returns. — In  the  case  of 
a  joint  return  where  both  spouses  are  medicare  Part  A  eligible  for 
more  than  6  full  months  during  the  taxable  year,  such  spouses  are 
treated  as  a  single  individual,  except  that  the  maximum  supple- 
mental premium  is  twice  the  amount  that  applies  for  single  re- 
turns. 

In  the  case  of  a  joint  return  where  only  one  spouse  is  medicare 
eligible  for  more  than  6  full  months  during  the  taxable  year, 
income  tax  liability  for  the  medicare-eligible  spouse  is  determined 
as  one-half  of  the  tax  liability  of  the  joint  return. 

(2)  Separate  Returns. — In  the  case  of  a  married  individual  filing  a 
separate  return  who  did  not  live  apart  from  his  or  her  spouse  at  all 
times  during  the  taxable  year,  such  individual  is  treated  as  medi- 
care Part  A  eligible  for  6  full  months  during  the  taxable  year  if  the 
individual  or  the  individual's  spouse  was  so  eligible.  In  addition, 
the  maximum  supplemental  premium  is  twice  the  amount  that  ap- 
plies for  single  returns  if,  without  regard  to  this  provision,  both 
spouses  are  Medicare  Part  A  eligible  for  6  full  months  during  the 
taxable  year. 

These  rules  are  intended  to  prevent  the  supplemental  premium 
from  creating  an  incentive  for  separate  filing. 

(h)  Coordination  with  Tax  Code  Provisions. — (1)  Medical  expense 
deduction.— As  under  the  House  bill,  the  supplemental  premium  is 
not  deductible  as  an  itemized  medical  expense. 

(2)  Not  treated  as  a  tax  for  certain  purposes. — As  under  the  House 
bill  and  the  Senate  amendment,  the  supplemental  premium  is  not 
treated  as  an  income  tax  for  purposes  of  determining  the  amount 
of  any  tax  credit  or  the  amount  of  the  alternative  minimum  tax. 
Revenues  from  the  supplemental  premium  are  not  covered  over  to 
any  possession  of  the  United  States,  and  the  supplemental  premi- 
um is  not  automatically  reflected  in  the  tax  laws  of  territories  that 
"mirror"  the  U.S.  tax  Code.  In  the  case  of  a  taxable  years  of  less 
than  12  months,  the  supplemental  premium  shall  be  applied  under 
regulations  prescribed  by  the  Secretary. 

(3)  Treated  as  a  Tax  for  Subtitle  F.— The  supplemental  premium 
generally  is  treated  as  if  it  were  an  income  tax  for  administrative 
purposes,  such  as  estimated  payment  and  collection.  The  confer- 
ence agreement  provides  that  estimated  tax  penalties  do  not  apply 
with  respect  to  supplemental  premium  liability  for  taxable  years 
beginning  in  1989.  The  conferees  intend  that  the  Internal  Revenue 
Service  will  where  appropriate  exercise  its  discretion  to  provide 
relief  from  estimated  tax  penalties  in  the  first  year  in  which  an  in- 
dividual becomes  liable  for  the  supplemental  premium  (similar 
relief  already  is  provided  for  newly  retired  or  disabled  individuals 
in  sec.  6654(e)(3)(B)). 

(4)  Section  15  not  to  Apply. — The  supplemental  premium  is  not 
treated  as  a  change  in  income  tax  rate. 

(i)  Reporting  Requirements.— The  Secretary  of  HHS  shall  include 
in  the  existing  return  to  the  Secretary  of  the  Treasury  relating  to 
social  security  benefits,  a  determination  of  whether  any  individual 
was  medicare  Part  A  eligible  for  more  than  6  full  months  during 
the  year.  The  Secretary  of  HHS  is  to  include  the  same  information 
on  the  statements  sent  to  social  security  and  railroad  retirement 
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beneficiaries,  as  well  as  the  name  of  the  agency  which  determines 
medicare  eligibility. 

The  Secretary  of  HHS  may  provide  such  additional  information 
to  the  Secretary  of  the  Treasury  as  is  required  to  assure  compli- 
ance with  the  supplemental  premium. 

(j)  Transfer  to  Trust  Funds. — Receipts  attributable  to  the  supple- 
mental prescription  drug  premium  rate  are  appropriated  to  the 
GDI  trust  fund.  The  Secretary  of  the  Treasury  is  to  transfer  these 
appropriated  amounts  from  the  general  fund  to  the  GDI  trust  fund 
not  less  frequently  than  monthly,  and  at  the  close  of  the  calendar 
year,  determined  on  the  basis  of  estimates;  adjustments  are  made 
in  subsequent  transfers  to  take  account  of  estimating  errors.  For 
individuals  paying  the  maxmium  supplemental  premium,  receipts 
are  allocated  between  the  supplemental  prescription  drug  and  cata- 
strophic coverage  premiums  pro  rata  on  the  basis  of  the  respective 
premium  rates. 

Receipts  attributable  to  the  supplemental  catastrophic  coverage 
premium  rate,  which  are  not  otherwise  appropriated  to  the  Federal 
Hospital  Insurance  Gatastrophic  Goverage  Reserve  Fund  (the  "Re- 
serve Fund")  are  appropriated  to  the  SMI  trust  fund.  The  Secre- 
tary of  the  Treasury  is  to  transfer  these  appropriated  amounts 
from  the  general  fund  to  the  SMI  trust  fund  not  less  frequently 
than  monthly,  and  at  the  close  of  the  calendar  year,  determined  on 
the  basis  of  estimates;  adjustments  are  made  in  subsequent  trans- 
fers to  take  account  of  estimating  errors.  For  individuals  paying 
the  maximum  supplemental  premium,  receipts  are  allocated  be- 
tween the  supplemental  prescription  drug  and  catastrophic  cover- 
age premiums  pro  rata  on  the  basis  of  the  respective  premium 
rates. 

Effective  date.^The  suppl6mefital  premium  is  effective  for  tax- 
able years  beginning  after  December  31,  1988. 

8.  Delay  in  Organ  Procurement  Requirements  (Section  26  of 
Senate  amendment) 

Present  law 

The  Omnibus  Budget  Reconciliation  Act  of  1986  provided  that 
Medicare  payments  for  organ  procurement  would  not  be  made 
unless:  (a)  the  organ  procurement  agency  involved  met  specified  re- 
quirements and  was  designated  by  the  Secretary  as  the  sole  pro- 
curement agency  in  its  service  area,  and  (b)  hospitals  establish  pro- 
tocols for  making  a  routine  inquiry  for  organ  donation  by  potential 
donors,  and  are  members  of  the  National* Organ  Procurement  and 
Transplantation  Network. 

Under  the  Omnibus  Budget  Reconciliation  Act  of  1986,  these  pro- 
visions were  to  be  effective  as  of  October  1,  1987.  The  Balanced 
Budget  and  Emergency  Deficit  Gontrol  Reaffirmation  Act  of  1987 
changed  this  effective  date  to  November  21,  1987.  The  Omnibus 
Budget  Reconciliation  Act  of  1987  extends  the  effective  date  for 
item  (a)  to  March  31,  1988. 

House  bill 
No  provision. 


167 


Senate  amendment 

Extends  to  December  31,  1988,  the  date  by  which  the  Secretary 
must  complete  the  organ  procurement  agency  designation  process, 
the  effective  date  of  the  requirements  for  hospital  protocols  for 
organ  procurement,  and  the  effective  date  for  requiring  hospitals  to 
be  members  of  the  National  Organ  Procurement  Network. 

Effective  date. — Enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  provision. 
The  conferees  note  that  a  related  provision  was  included  in  the 
Omnibus  Budget  Reconciliation  Act  of  1987. 

9.  Limitation  on  Medicare  Out-of-Pocket  Expenses  (Section  201  of 
House  bill;  Sections  4  and  29  of  Senate  amendment) 

Present  law 

Under  current  law,  beneficiaries  are  liable  for  specified  cost-shar- 
ing charges,  in  form  of  deductibles  and  coinsurance  amounts,  in 
connection  with  their  use  of  inpatient  hospital,  skilled  nursing  fa- 
cility, and  hospice  services,  and  blood  under  Part  A. 

Beneficiaries  enrolling  in  Part  B  are  required  to  pay  a  monthly 
premium.  The  program  generally  pays  80  percent  of  the  reasonable 
charge  for  physicians  and  other  covered  medical  services  (including 
immunosuppressive  drugs  furnished  within  one  year  of  a  covered 
organ  transplant)  after  the  beneficiary  has  met  the  $75  deductible. 
The  beneficiary  is  liable  for  the  remaining  20  percent  of  the  rea- 
sonable charge  (coinsurance).  In  addition,  where  a  physician  does 
not  accept  assignment  (i.e.,  does  not  agree  to  accept  Medicare's  de- 
termination of  reasonable  charge  amount  as  payment  in  full  for 
covered  services),  the  beneficiary  is  liable  for  the  difference  be- 
tween Medicare's  reasonable  charge  and  the  physician's  actual 
charge  (the  "balance  billed  amount").  The  beneficiary  is  also  liable 
for  a  separate  Part  B  deductible. 

There  is  no  upper  limit  on  the  amount  of  cost-sharing  charges 
beneficiaries  are  required  to  pay  in  connection  with  covered  Medi- 
care services. 

House  hill 

(a)  In  Genera/.— Establishes  an  annual  limit  on  beneficiary  out- 
of-pocket  expenses  (not  including  balance  billed  amounts)  for  cov- 
ered part  B  services. 

(h)  Payment  When  Limit  Has  Been  Reached.— Provides  that  if  an 
individual  has  incurred  out-of-pocket  Part  B  expenses  in  a  calendar 
year  (beginning  in  1980)  equal  to  the  Part  B  catastrophic  limit  for 
that  year  the  program  will  pay  100  percent  of  Part  B  reasonable 
charges  ■  ^-  costs)  for  covered  Part  B  services  (including  physicians' 
services,  i  r 'buiaiory  surgical  center  services,  and  dialysis  services). 
In  addition,  after  the  beneficiary  has  reached  the  limit,  no  further 
blood  deductible  is  required. 

(c)  Expenses  Counting  Toward  the  Catastrophic  Limit. — Specifies 
that  the  following  beneficiary  expenses  count  toward  the  cata- 
strophic limit: 
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(1)  the  Part  B  deductible,  and  blood  deductible; 

(2)  Part  B  coinsurance  charges;  and 

(3)  a  maximum  of  $250  in  covered  outpatient  mental  health 
expenses. 

(d)  Catastrophic  Ltmif.— Specifies  that  the  Part  B  catastrophic 
limit  for  1989  is  $1,043.  The  limit  for  any  succeeding  year  is  the 
limit  for  the  preceding  year  increased  by  the  Social  Security  cost- 
of-living  adjustment  (COLA),  rounded  to  the  nearest  dollar.  The 
Secretary  is  required  to  promulgate  the  Part  B  catastrophic  limit 
by  November  15  of  each  year  (beginning  with  1988)  that  will  be  in 
effect  for  the  following  year. 

(e)  Payments  to  Prepaid  Health  Plans  Paid  on  a  Reasonable  Cost 
Basis. — Requires  the  Secretary  to  provide  for  an  appropriate  ad- 
justment to  payment  rates  for  prepaid  health  plans  paid  on  a  rea- 
sonable cost  basis  to  reflect  the  new  catastrophic  protection.  The 
adjustment  is  to  reflect:  (1)  the  aggregate  increase  in  payments 
which  would  otherwise  be  made  for  enrollees  if  they  were  not  en- 
rolled in  the  organization;  or  (2)  the  amount  that  would  be  paid  to 
the  organization  or  a  facility  if  payments  were  made  on  an  individ- 
ual by  individual  basis.  The  organization  is  required  to  provide  as- 
surances, satisfactory  to  the  Secretary,  that  it  will  not  undertake  to 
charge  an  individual  during  a  year  for  covered  services  after  the 
individual  has  reached  the  catastrophic  limit  (whether  through  the 
organization  facility,  or  otherwise).  [See  Item  19(b)] 

(f)  Limitation  on  Charges  When  Catastrophic  Limit  Reached. — 
Specifies  that  providers  (i.e.,  hospitals,  skilled  nursing  facilities, 
comprehensive  outpatient  rehabilitation  facilities,  home  health 
agencies,  or  hospice  programs)  with  agreements  with  the  Medicare 
program  may  not  charge  beneficiaries  for  services  for  which  cata- 
strophic benefit  payments  are  made  to  the  provider. 

(g)  Notice  for  Beneficiaries  Reaching  Catastrophic  Limit. — Re- 
quires Medicare  carriers  to  provide  individuals,  who  have  incurred 
sufficient  out-of-pocket  expenses,  to  qualify  for  catastrophic  bene- 
fits, with  a  notice  in  a  form  appropriate  for  presentation  to  a  physi- 
cian. The  notice  is  to:  (1)  state  that  the  individual  has  reached  the 
Part  B  catastrophic  limit  for  the  year;  and  (2)  encourage  the  physi- 
cian not  to  charge  the  individual  amounts  in  excess  of  Medicare's 
reasonable  charge  and  to  accept  payment  on  an  assignment  related 
basis  for  the  remainder  of  the  year. 

(h)  No  provision. 

Effective  date. — Enactment  (applies  to  items  and  services  fur- 
nished after  December  31,  1988). 

Senate  amendment 

(a)  In  Genera/.— Establishes  an  annual  limit  on  beneficiary  out- 
of-pocket  expenses  (not  including  balance  billed  amounts)  for  cov- 
ered Part  A  and  B  services  and  entitles  a  Part  B  beneficiary  to 
have  payment  made  to  him  or  on  his  behalf  for  specific  catastroph- 
ic medical  expenses. 

(h)  Payment  When  Limit  Has  Been  Reached.— Provides  for  pay- 
ment of  100  percent  of  catastrophic  medical  expenses.  "Catastroph- 
ic medical  expenses"  are  defined  with  respect  to  an  individual  for  a 
calendar  year  (beginning  with  1988)  as  any  beneficiary  cost  sharing 
amounts  incurred  by  an  individual  after  the  individual  has  in- 
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curred  specific  out-of-pocket  medical  expenses  equal  to  the  cata- 
strophic limit.  The  program  will  pay  beneficiary  cost  sharing 
amounts  for:  (1)  the  hospital  deductible,  SNF  coinsurance  charges, 
hospice  coinsurance  charges,  and  the  Part  A  blood  deductible;  (2) 
the  Part  B  deductible  and  Part  B  blood  deductible;  and  (3)  Part  B 
coinsurance  charges. 

(c)  Expenses  Counting  Toward  the  Catastrophic  Limit. — Specifies 
that  the  following  beneficiary  expenses  count  toward  the  cata- 
strophic limit: 

(1)  the  Part  A  hospital  deductible,  SNF  coinsurance  charges, 
hospice  coinsurance  charges,  and  blood  deductible; 

(2)  the  Part  B  deductible  and  blood  deductible; 

(3)  Part  B  coinsurance  charges; 

(4)  amounts  expended  for  qualified  services  for  the  preven- 
tion of  illness  or  injury.  A  service  meets  this  definition  if 

(A)  The  service  is  one  of  the  following:  glaucoma  screen- 
ing by  tonometry,  cholesterol  screening,  a  'Tap"  test  for 
detecting  breast  cancer,  an  immunization  or  booster  for 
tetanus,  influenza,  or  bacterial  pneumonia,  an  occult  blood 
stool  test,  or  tuberculosis  sensitivity  testing; 

(B)  The  service  has  not  been  provided  to  the  beneficiary 
in  the  preceding  12  months;  and 

(C)  The  service  is  provided  incident  to  a  comprehensive 
physical  which  is  performed  by  a  physician,  which  includes 
a  full  history  and  other  specified  components,  and  which 
meets  such  other  requirements  as  the  Secretary  may  pre- 
scribe, including  requirements  to  ensure  a  comprehensive 
approach  for  preventive  health  services. 

Requires  the  Secretary  to  establish  guidelines  for  the  described 
preventive  services  no  later  than  January  1,  1989. 

(d)  Catastrophic  Limit — Specifies  that  the  Medicare  catastrophic 
limit  is  $1,850  for  1988  and  $2,030  for  1989.  The  limit  for  any  suc- 
ceeding year  is  the  limit  for  the  preceding  year  increased  by  the 
percentage,  as  determined  by  the  Secretary,  which  will  ensure  that 
the  percentage  of  Part  B  eligibles  (other  than  those  enrolled  in 
HMOs  or  CMPs)  whose  out-of-pocket  costs  are  projected  to  exceed 
the  limit  during  that  year  will  be  the  same  as  the  percentage 
whose  costs  exceeded  the  limit  in  1989.  The  Secretary  is  required  to 
promulgate  the  limit  by  November  15  of  each  year  (beginning  with 
1987)  that  will  be  in  effect  for  the  following  year. 

(e)  Payments  to  Prepaid  Health  Plans  Paid  on  a  Reasonable  Cost 
Basis. — Similar  provision.  Adjustments  in  payment  rates  are  also 
applicable  for  renal  dialysis  facilities.  Assurances  to  the  Secretary 
specify  that  the  organization  or  facility  will  not  charge  the  individ- 
ual during  a  year  for  any  catastrophic  medical  expense  incurred 
during  that  year. 

(f)  Limitation  on  Charges  When  Catastrophic  Limit  is  Reached.— 
Similar  provision. 

(gj  Notice  for  Beneficiaries  Reaching  Catastrophic  Limit.— No  pro- 
vision. 

(hj  Beneficiary  Costs  of  Catastrophic  Insurance. — 

(1)  Findings. — States  that  the  Senate  finds  that:  (A)  Medicare 
catastrophic  insurance  will  provide  beneficiaries  with  impor- 
tant and  far-reaching  protection,  greatly  reducing  out-of-pocket 
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liability  for  those  who  incur  high  medical  expenses;  (B)  the 
new  benefits  will  be  financed  through  premiums  collected  from 
all  beneficiaries;  (C)  the  Department  has  announced  that  the 
Part  B  premium  will  increase  by  38.5  percent  in  January, 
1988;  (D)  Medicare  beneficiaries  already  are  liable  for  Medicare 
premiums  equal  to  2.9  percent  of  their  median  income;  and  (E) 
it  is  the  responsibility  of  Congress  to  ensure  that  the  additional 
premiums  for  catastrophic  coverage  do  not  reach  such  levels  as 
to  unreasonably  increase  the  out-of-pocket  liability  of  Medicare 
beneficiaries. 

(2)  Sense  of  the  Senate. — Expresses  that  it  is  the  sense  of  the 
Senate  that  conferees  take  all  necessary  steps  to  ensure  that 
cost  controls  on  new  benefits,  particularly  coverage  of  prescrip- 
tion drugs,  are  sufficient  to  protect  program  integrity,  prevent 
escalation  of  costs,  and  reduce  amounts  required  for  premium 
financing.  In  addition,  it  is  the  sense  of  the  Senate  that  Senate 
conferees  be  instructed  to  take  all  feasible  steps  to  minimize 
beneficiary  costs  by  keeping  premiums  at  the  lowest  possible 
level,  ensuring  that  year-to-year  premium  increases  are  gradu- 
al and  predictable,  ensuring  that  the  income  related  premiums 
do  not  unduly  burden  middle-income  older  Americans,  and  en- 
suring that  the  combined  basic  and  supplemental  premiums  do 
not  exceed  the  value  of  the  program  to  beneficiaries. 
Effective  date. — (a)-(g)  Applies  to  items  and  services  furnished 
after  December  31,  1987.  In  determining  whether  an  individual  has 
incurred  out-of-pocket  medical  expenses  in  1988  equal  to  the  cata- 
strophic limit,  only  expenses  incurred  on  or  after  July  1,  1988,  are 
taken  into  account,  (h)  Effective  on  enactment. 

Conference  agreement 

(a)  In  General— Th^  conference  agreement  includes  the  House 
provision  with  an  amendment. 

(b)  Payment  When  Limit  Has  Been  Reached.— The  conference 
agreement  includes  the  House  provision. 

(c)  Expenses  Counting  Toward  the  Catastrophic  Limit. — The  con- 
ference agreement  includes  the  Senate  amendment  with  a  modifi- 
cation. The  agreement  does  not  include  expenses  for  Part  A  cost- 
sharing,  or  for  preventive  services  in  the  calculation  of  expenses 
counting  toward  the  catastrophic  limit. 

The  conference  agreement,  in  section  204,  provides  coverage  of 
screening  mammography  (including  associated  professional  and 
technical  services)  effective  January  1,  1990,  subject  to  frequency 
limitations,  quality  standards,  and  special  payment  rules. 

The  agreement  provides  coverage  for  a  biennial  screening  mam- 
mography for  women  aged  65  and  over.  For  disabled  women  under 
age  65,  a  baseline  screening  would  be  available  between  age  35  and 
40.  Between  ages  40  and  49,  screenings  would  be  available  every 
other  year,  except  that  screenings  could  be  provided  each  year  for 
high  risk  women.  Between  ages  50  and  64  screenings  could  be  pro- 
vided on  an  annual  basis. 

The  agreement  requires  the  Secretary,  in  consultation  with  the 
Director  of  the  National  Cancer  Institute,  to  review  periodically  the 
appropriate  frequency  for  performing  screening  mammographies, 
based  on  age  or  other  factors.  The  Secretary,  on  the  basis  of  this 
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review,  may  revise  the  frequency  for  covered  screenings  performed 
on  or  after  January  1,  1992. 

The  agreement  requires  the  Secretary  to  establish  standards  to 
assure  the  safety  and  accuracy  of  screening  mammographies.  The 
standards  must  include  the  following  requirements:  (i)  the  equip- 
ment used  must  be  specifically  designed  for  mammography  and 
must  meet  radiologic  standards  established  by  the  Secretary;  (ii) 
the  screening  must  be  performed  by  an  individual  who  is  either  li- 
censed by  the  State  to  perform  radiologic  procedures  or  is  certified 
as  qualified  to  perform  such  procedures  by  an  appropriate  organi- 
zation recognized  by  the  Secretary;  (iii)  the  results  of  the  mammog- 
raphy must  be  interpreted  by  a  physician  who  either  is  certified  by 
the  American  Board  of  Radiology  or  is  otherwise  certified  by  a  pro- 
gram recognized  by  the  Secretary  by  regulation  as  assuring  that 
the  physician  is  qualified  to  interpret  the  results  of  screening  mam- 
mography; and  (iv)  there  must  be  assurances  that  the  results  of  the 
first  screening  paid  for  by  Medicare  will  be  placed  in  permanent 
medical  records  maintained  for  the  woman. 

The  conferees  understand  that  a  bilateral  four-view  procedure  is 
currently  considered  to  be  the  standard  of  care  in  the  United 
States  for  screening  mammography.  The  conferees  therefore  antici- 
pate that  this  would  be  initially  included  in  the  quality  standards 
to  be  developed  by  the  Secretary  as  a  requirement  for  coverage, 
subject  to  change  with  new  technology  and  additional  medical  in- 
formation. The  conferees  also  note  that  the  reimbursement  level 
provided  for  under  this  provision  is  premised  on  the  understanding 
that  a  four-view  procedure  would  be  provided. 

State  survey  and  certification  agencies  and  private  accreditation 
programs  (if  approved)  could  be  used  to  verify  compliance  with  re- 
quired quality  standards. 

Payment  would  be  80%  of  the  least  of:  (i)  the  actual  charge,  (ii) 
the  fee  schedule  allownce  (with  respect  to  both  the  professional  and 
technical  components  of  screening  mammography)  established 
under  Section  1834(b)  of  the  Social  Security  Act,  or  (iii)  a  reasona- 
ble charge  limit.  The  limit  would  be  $50  in  1990  and  would  be  in- 
dexed thereafter  by  the  percent  increase  in  the  Medicare  Economic 
Index  (MED. 

Beginning  January  1,  1992,  the  Secretary  may  reduce  the  reason- 
able charge  limit,  as  it  applies  nationally  or  in  an  area,  if  the  Sec- 
retary finds  such  action  both  appropriate  and  consistent  with 
maintaining  convenient  access  for  beneficiaries  to  screening  serv- 
ices. 

The  agreement  provides  for  an  appropriate  allocation  of  the  rea- 
sonable charge  limit  between  professional  and  technical  compo- 
nents in  the  case  of  hospital  outpatient  screening  mammographies 
(and  comparable  situations)  where  there  is  a  claim  for  professional 
services  separate  from  the  claim  for  associated  technical  services. 
In  these  cases,  payment  for  the  technical  component  would  be 
based  on  the  allocated  reasonable  charge  limit. 

The  agreement  sets  maximum  allowable  actual  charge  (MAAC) 
limits  for  screening  mammographies  performed  by  nonparticipat- 
ing  physicians.  These  MAAC  limits  are  based  on  the  fee  schedule 
established  for  radiologists  under  Section  1834(b)  of  the  Act. 
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The  MAAC  limits  are  125%  of  the  reasonable  charge  limit  in 
1990,  120%  of  the  reasonable  charge  limit  in  1991,  and  115%  of  the 
reasonable  charge  limit  in  1991  and  subsequent  years.  The  Secre- 
tary is  empowered  to  impose  sanctions  against  physicians  or  suppli- 
ers who  knowingly  and  willfully  impose  charges  in  excess  of  the 
limits. 

The  MAAC  limits  would  be  in  effect  until  such  time  as  the  Secre- 
tary implements  a  fee  schedule  for  physicians'  services  based  on 
the  relative  value  scale  mandated  under  Section  1845(e)  of  the 
Social  Security  Act. 

The  conferees  are  aware  of  concern  that  the  $50  reasonable 
charge  limit  might  limit  the  availability  of  mammography  in  physi- 
cians' offices  even  though  the  procedure  may  be  available  at  clin- 
ics, hospital  outpatient  departments,  and  outpatient  radiology  fa- 
cilities. Accordingly,  the  conference  agreement  requires  the  Physi- 
cian Payment  Review  (Commission  to  study  the  cost  of  providing 
screening  mammography  in  a  variety  of  settings  and  at  different 
volume  levels.  The  report  would  be  submitted  to  Congress  by  July 
1,  1990. 

Finally,  the  conference  agreement  requires  GAO  to  conduct  a 
study  of  the  quality  of  screening  mammography  provided  in  clinics, 
hospital  outpatient  departments,  and  outpatient  radiology  facilities 
as  compared  with  physician  offices.  This  report  would  also  be  due 
by  July  1,  1990. 

(d)  Catastrophic  Limit. — The  conference  agreement  includes  the 
Senate  amendment  with  a  modification.  The  aigreement  sets  the 
Part  B  catastrophic  limit  for  1990  at  $1370.  The  agreement  re- 
quires the  Secretary  to  set  the  limit  for  future  years  at  an  amount 
necessary  to  ensure  that  the  percentage  of  Part  B  enrollees  (not  in- 
cluding enrollees  in  health  maintenance  organizations)  whose  ex- 
penses are  expected  to  exceed  the  cap  during  that  year  is  7  percent. 

The  conference  agreement  requires  the  Secretary  to  promulgate, 
not  later  than  September  1  of  each  year  (beginning  in  1990),  the 
catastrophic  limit  which  will  be  in  effect  for  the  following  calendar 
year. 

(e)  Payments  to  Prepaid  Health  Plans  Paid  on  a  Reasonable  Cost 
Basis. — The  conference  agreement  includes  the  House  provision, 
with  amendments.  The  provisions  relating  to  charges  for  covered 
services  after  an  individual  has  reached  the  catastrophic  limit 
apply  to  organizations  with  a  risksharing  contract,  as  well  as  to 
those  paid  on  a  reasonable  cost  basis.  Different  rules  apply  depend- 
ing on  whether  the  organization  does  or  does  not  "buy  out"  Part  B 
deductible  and  coinsurance  charges  for  enrolled  beneficiaries.  A 
plan  is  deemed  to  be  a  buy-out  plan  if  the  actuarial  value  of  the 
coinsurance  and  deductible  charges  it  imposes  on  enrollees  for  Part 
B  services  (other  than  for  outpatient  drugs)  is  less  than  50  percent 
of  the  national  average  actuarial  value  of  the  Part  B  coinsurance 
and  deductible  for  all  Medicare  beneficiaries. 

In  the  case  of  a  buy-out  plan,  actual  cost-sharing  amounts  for 
Part  B  services  incurred  by  a  beneficiary  while  enrolled  in  the  plan 
are  not  counted  towards  the  catastrophic  limit.  However,  the  en- 
rollee  is  deemed  to  have  incurred  Part  B  cost-sharing  expenses  for 
each  month  of  enrollment  equal  to  the  monthly  national  average 
actuarial  value  of  Part  B  deductible  and  coinsurance  amounts. 
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In  the  case  of  a  plan  than  is  not  a  buy-out  plan,  cost-sharing 
amounts  for  Part  B  services  incurred  by  a  beneficiary  while  en- 
rolled in  the  plan  are  counted  towards  the  catastrophic  limit.  The 
plan  may  not  enter  into  a  Medicare  contract  or  receive  Medicare 
payment  unless  it  provides  assurance  satisfactory  to  the  Secretary 
that:  (i)  it  will  maintain,  in  coordination  with  the  appropriate  Part 
B  carriers,  accounts  of  Part  B  cost-sharing  expenses  incurred  by  en- 
rollees  during  each  year,  including  out-of-plan  services;  (ii)  it  will 
make  the  accounts  available  to  an  enrollee  and  to  the  carrier  if  an 
enrollee  disenrolls  during  the  year  (or  at  any  time,  in  the  case  of 
an  organization  paid  under  section  1833);  and  (iii)  it  will  not  under- 
take to  charge  any  enrollee  for  Part  B  services  (other  than  outpa- 
tient drugs)  after  the  enrollee  has  incurred  cost-sharing  expenses, 
whether  through  the  organization  or  otherwise,  equal  to  the  cata- 
strophic limit  for  the  year. 

The  conferees  expect  that  the  Secretary,  in  establishing  contracts 
with  Part  B  carriers  under  section  1842,  will  require  the  carriers  to 
provide  information  on  expenses  for  out-of-plan  services  to  the 
plans  without  charge. 

If  a  beneficiary  is  enrolled  in  a  plan  which  has  its  contract  termi- 
nated by  the  Secretary  during  a  year,  no  inpatient  hospital  deducti- 
ble will  be  imposed  on  an  individual  who  can  demonstrate  to  the 
satisfaction  of  the  Secretary  that  he  or  she  was  admitted  to  a  hos- 
pital during  the  calendar  year. 

(f)  Limitation  on  Charges  When  Catastrophic  Limit  Reached. — 
The  conference  agreement  includes  the  Senate  amendment. 

(g)  Notice  for  Beneficiaries  Reaching  Catastrophic  Limit. — The 
conference  agreement  includes  the  House  provision  with  a  modifi- 
cation. The  required  notice  is  to  state  that  the  individual  has 
reached  the  Part  B  catastrophic  limit  for  the  year. 

(h)  Beneficiary  Costs  of  Catastrophic  Insurance. — The  conference 
agreement  does  not  include  the  Senate  amendment.  The  amend- 
ment expressed  the  sense  of  the  Senate,  and  wais  duly  passed  by 
the  Senate. 

Effective  date. — The  conference  agreement  applies  to  items  and 
services  furnished  on  and  after  January  1,  1990. 

10.  Coverage  of  Catastrophic  Expenses  for  Prescription  Drugs 
(Section  202  of  House  bill;  Sections  11  and  28  of  Senate  amend- 
ment) 

Present  law 

Medicare  generally  does  not  cover  outpatient  prescription  drugs 
which  can  be  self-administered  by  the  patient.  The  program  covers 
under  Part  B  immunosuppressive  drugs  which  are  furnished  within 
one  year  of  an  organ  transplant  covered  by  Medicare. 

House  hill 

(a)  In  General. — Adds  "covered  outpatient  drugs''  to  services  in- 
cluded within  the  definition  of  "medical  and  other  health  services". 
Defines  a  "covered  outpatient  drug"  as  one  that  is:  (1)  approved  for 
safety  and  effectiveness  under  the  Federal  Food,  Drug,  and  Cosmet- 
ic Act,  or,  in  the  case  of  a  drug  which  is  a  biological  product,  is 
licensed  under  the  Public  Health  Service  Act;  and  (2)  insulin  certi- 
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fied  under  the  Federal  Food,  Drug,  and  Cosmetic  Act.  The  term 
does  not  include  any  drug  or  insulin  provided  to  an  inpatient  as 
part  of  inpatient  hospital  services,  extended  care  services,  or  inci- 
dent to  physicians'  services.  The  term  does  not  include  immunosup- 
pressive drugs  which  are  furnished  within  1  year  of  a  covered 
organ  transplant. 
(h)  Phase-In  Coverage. — No  provision. 

(c)  Deductible. — 

(1)  Provides  that  expenses  for  covered  outpatient  drugs  do 
not  count  toward  the  Part  B  deductible  and  that  the  Part  B 
deductible  is  not  applicable  for  covered  outpatient  drugs. 

(2)  Requires  the  individual,  before  the  program  makes  pay- 
ments for  covered  outpatient  drugs,  to  establish  that  he  has  in- 
curred (or  has  had  paid  in  his  behalf)  expenses  for  covered  out- 
patient drugs  during  the  year  equal  to  the  drug  deductible. 
The  Secretary  is  required,  upon  application  by  the  individual, 
to  promptly  notify  the  individual  (and,  if  submitted  by  or 
through  a  participating  pharmacy,  the  pharmacy)  as  to  wheth- 
er he  has  met  the  deductible. 

(3)  Sets  the  deductible  at  $500  in  1989.  The  increase  in  1990 
and  1991  is  equal  to  the  increase  in  the  medical  care  compo- 
nent of  the  consumer  price  index  (for  the  1-year  period  ending 
the  previous  August).  In  future  years,  it  is  increased  by  the 
percentage  increase  in  the  outpatient  prescription  drug  index 
established  by  the  Secretary.  The  base  point  of  the  index  is  the 
prices  of  covered  outpatient  drugs  as  of  August  1990.  In  Sep- 
tember of  each  year  (beginning  in  1991),  the  Secretary  is  to  de- 
termine the  percentage  change  for  the  preceding  12  months 
(rounded  to  the  nearest  dollar).  The  Secretary  is  required  to 
publish  the  deductible  each  year  beginning  in  1989. 

(d)  Adjustment  in  Deductible. — Provides  for  an  adjustment  if  the 
Secretary's  estimate  of  the  additional  Part  B  premium  needed  to 
finance  the  drug  benefit  indicates  an  increase  of  more  than  20  per- 
cent over  the  previous  year.  In  this  case,  the  Secretary  would  in- 
crease the  deductible  by  an  amount  sufficient  to  reduce  the  costs  of 
the  program  to  the  level  that  would  be  financed  by  a  20  percent 
premium  increase.  (The  premium  is  to  cover  75  percent  of  total 
costs  of  the  drug  benefit;  see  Item  15.) 

(e)  Authority  to  Reduce  Deductible — No  provision. 

(f)  Payment  Amount. — 

(1)  Specifies  that,  subject  to  the  deductible,  the  amount  paid 
with  respect  to  a  covered  outpatient  drug  is  equal  to  lesser  of 
the  actual  charge  or  the  applicable  pajanent  limit  minus  20 
percent  of  the  actual  charge.  The  pajonent  amounts  are  also 
applicable  for  payments  for  immunosuppressive  drugs  during 
the  first  year  following  a  covered  organ  transplant. 

(2)  Specifies  that  the  payment  calculation  periods  are  the  6- 
month  periods  beginning  with  January  and  July  of  each  year. 

(3)  Requires  the  Secretary,  (before  each  6-month  payment 
calculation  period  beginning  on  or  after  January  1,  1989),  to 
provide  information  on  payment  limits  to  participating  phar- 
macies and  groups  representing  or  assisting  beneficiaries. 

(4)  Requires  the  Secretary  to  provide  for  an  appropriate  ad- 
justment to  payment  rates  for  prepaid  health  plans  paid  on  a 
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reasonable  cost  basis  to  reflect  the  new  catastrophic  drug  bene- 
fit. The  adjustment  is  to  reflect:  (A)  the  aggregate  increase  in 
payments  which  would  otherwise  be  made  for  enrollees  if  they 
were  not  enrolled  in  the  organization;  or  (B)  the  amount  that 
would  be  paid  to  the  organization  or  a  facility  if  payments 
were  made  on  an  individual  by  individual  basis.  The  organiza- 
tion is  required  to  provide  assurances,  satisfactory  to  the  Secre- 
tary, that  it  will  not  undertake  to  charge  an  individual  more 
than  20  percent  of  the  reasonable  cost  plus  any  amount  needed 
to  satisfy  the  deductible. 

(g)  Payment  Limits  for  Non-Multiple  Source  Drugs  and  Drugs 
With  Restrictive  Prescriptions. — 

(1)  Provides  that  the  payment  limit  for  a  drug  which  is 
either  not  a  multiple  source  drug  or  a  multiple  source  drug 
with  a  restrictive  prescription  is  the  sum  of:  (A)  the  product  of 
the  number  of  dosage  units  or  tablet  units  and  the  average  per 
tablet  or  unit  wholesale  price;  plus  (B)  an  administrative  allow- 
ance. 

(2)  Requires  the  Secretary  to  determine  (with  respect  to  dis- 
pensing a  covered  outpatient  drug  in  a  payment  calculation 
period  beginning  on  or  after  January  1,  1989)  the  average  per 
tablet  or  unit  wholesale  price  based  on  the  average  wholesale 
price  for  purchases  in  reasonable  quantities.  The  determina- 
tion is  to  be  based  on  wholesale  prices  for  the  first  day  of  the 
third  month  before  the  beginning  of  the  payment  calculation 
period.  The  determination  and  calculation  of  the  payment 
limits  are  to  be  made  on  a  national  basis,  except  that  the  de- 
termination and  calculation  may  be  done  on  a  regional  basis  to 
take  into  account  limitations  in  availability  or  variations  in  av- 
erage wholesale  prices  for  a  drug  product. 

(3)  Specifies  that  a  drug  has  a  restrictive  prescription  only  if 
the  prescription  indicates,  in  the  handwriting  of  the  physician 
(or  other  person  prescribing  the  drug),  and  with  an  appropriate 
phrase  recognized  by  the  Secretary,  that  the  particular  drug 
must  be  dispensed.  An  appropriate  phrase  may  be  ''brand 
medically  necessary)." 

(h)  Payment  Limit  for  Multiple  Source  Drugs  Without  Restrictive 
Prescriptions. — 

(1)  Provides  that  the  payment  limit  for  a  multiple  source 
drug  without  a  restrictive  prescription  is  the  sum  of:  (A)  the 
product  of  the  number  of  tablets  or  dosage  units  and  the  unit 
limit,  plus  (B)  the  administrative  allowance.  Specifies  that  the 
unit  limit  is  50  percent  of  the  brand  name  reference  price  for 
the  reference  drug  product  for  the  period. 

(2)  Requires  the  Secretary  to  establish  a  brand  name  refer- 
ence price  for  each  reference  drug  product  for  each  payment 
calculation  period.  For  the  6-month  period  beginning  January 
1,  1987,  the  brand  name  reference  price  for  a  drug  product  is 
the  average  per  tablet  or  unit  wholesale  price  (based  on  pur- 
chases of  reasonable  quantities)  as  of  January  1,  1987. 

Specifies  that  for  each  subsequent  6-month  payment  calcula- 
tion period,  the  reference  price  is  increased  by  the  increase  in 
the  consumer  price  index  (for  the  6-month  period  ending  in  the 
third  month  of  the  previous  calculation  period). 
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Specifies  that  for  a  reference  drug  product  which  was  not 
available  on  January  1,  1987,  the  base  period  is  the  first  month 
of  the  first  payment  calculation  period  in  which  it  is  available. 

Specifies  that  brand  name  reference  prices  are  to  be  estab- 
lished on  a  national  basis,  except  that  the  prices  may  be  estab- 
lished on  a  regional  basis  to  take  into  account  limitations  in 
availability  or  variations  in  the  average  wholesale  price  for  a 
drug  product. 

(3)  Defines  a  multiple  source  drug  as  a  covered  outpatient 
drug  for  which  (during  the  payment  calculation  period)  there 
are  2  or  more  drug  products  which:  (A)  are  rated  thereapeuti- 
cally  equivalent  under  the  Food  and  Drug  Administration's 
most  recent  publication  of  "Approved  Drug  Products  With 
Therapeutic  Equivalence  Evaluations"  which  is  available  on 
the  first  day  of  the  third  month  before  the  beginning  of  the 
period;  and  (B)  are  sold  or  marketed  during  the  period. 

Specifies  that  a  drug  is  considered  as  sold  or  marketed  if  it 
listed  in  the  FDA  publication  unless  the  Secretary  determines 
that  the  sale  or  marketing  is  not  actually  taking  place. 

(4)  Defines  a  "reference  drug  period"  as  a  multiple  source 
drug  in  reference  to  which  other  drug  products  are  rated  as 
therapeutically  equivalent  in  the  FDA  publication. 

(i)  Administrative  Allowance. — Specifies  that  the  administrative 
allowance  is  $4.50  for  drugs  dispensed  in  a  payment  calculation 
period  beginning  in  1989.  For  each  subsequent  payment  calculation 
period,  the  administrative  allowance  is  increased  by  the  percentage 
increase  (if  any)  in  the  implicit  price  deflator  for  gross  national 
product. 

(j)  Assuring  Appropriate  Utilization.— 

(1)  Provides  that  the  Secretary  may  provide  that  payment 
for  covered  outpatient  drugs  may  not  be  made  if  they  are  pre- 
scribed or  dispensed  with  excessive  frequency  or  in  excessive 
quantities.  The  Secretary  is  required  to  establish  a  utilization 
review  program  for  covered  outpatient  drugs  to  identify  in- 
stances of  unnecessary  or  inappropriate  prescribing  or  dispens- 
ing practices  and  to  identify  quality  of  care  problems. 

(2)  No  provision. 

(k)  Treatment  of  Certain  Prepaid  Organizations. — Establishes 
rules  with  respect  to  prepaid  organizations  which  do  not  impose 
charges  on  covered  outpatient  drugs.  For  purposes  of  the  drug  pro- 
vision, the  actual  charges  of  the  organization  are  the  organization's 
standard  charges  to  members  and  other  persons  not  entitled  to 
drug  benefits.  The  standard  charges  are  to  be  used  for  purposes  of 
the  drug  deductible. 

(V  Physician  Guide. — Requires  the  Secretary  to  develop,  and 
update  annually  an  information  guide  for  physicians  on  the  com- 
parative average  wholesale  prices  of  at  least  500  of  the  most  com- 
monly prescribed  covered  outpatient  prescription  drugs.  To  the 
extent  practicable,  the  guide  is  to  group  drugs  in  a  manner  useful 
to  physicians  by  therapeutic  category  or  conditions  for  which  they 
are  prescribed.  The  guide  is  to  specify  the  wholesale  prices  on  the 
basis  of  the  amount  required  for  a  typical  daily  therapeutic  regi- 
men. The  Secretary  is  required  to  mail  the  guide  by  March  1  of 
each  year  (beginning  in  1989)  to  each  hospital  with  a  provider 
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agreement  with  Medicare  and  each  physician  who  routinely  pro- 
vides Medicare  services. 

(m)  Special  Cost-control  Measures. — No  provision.  See  Item  10(d) 
on  adjustment  in  deductible  for  requirement  that  Secretary  in- 
crease drug  benefit  deductible  to  prevent  excessive  increase  in  pre- 
miums. 

(n)  High  Volume  Pharmacies. — No  provision. 

(o)  Report  on  Payment  Limits. — Requires  the  Secretary  to  review 
the  payment  limits  established  for  covered  outpatient  drugs  and 
report  to  Congress  by  April  1,  1989,  on  the  appropriateness  of  the 
limits,  together  with  any  recommendations  for  change. 

(p)  Report  on  Covered  Outpatient  Drug  /ndeo;.— Requires  the  Sec- 
retary to  report  to  Congress  by  January  1,  1991,  on  the  covered  out- 
patient drug  index. 

(q)  Participating  Pharmacies. — 

(1)  Defines  a  participating  pharmacy  as  one  which  is  author- 
ized under  State  law  to  dispense  covered  outpatient  drugs  and 
which  has  entered  into  an  agreement  with  the  Secretary. 
Under  the  agreement,  the  entity  gigrees: 

(A)  Not  to  refuse  to  dispense  covered  outpatient  drug 
items,  stocked  by  the  entity,  to  Medicare  Part  B  benefici- 
aries and  not  to  charge  them  more  for  such  drugs  than 
charged  to  the  general  public; 

(B)  To  keep  patient  records  (including  records  on  ex- 
penses incurred  by  beneficiaries)  for  all  covered  outpatient 
drugs  dispensed  to  beneficiaries; 

(C)  To  assist  beneficiaries  in  determining  whether  they 
have  met  the  drug  deductible  including  providing  the  nec- 
essary documentation; 

(D)  To  provide,  upon  request  of  a  beneficiary,  a  copy  of 
his  records  to  another  participating  pharmacy  or  Medicare 
carrier; 

(E)  To  offer  to  counsel  or  offer  to  provide  information  to 
each  beneficiary  on  the  appropriate  use  of  a  dispensed 
drug  and  whether  there  are  potential  interactions  between 
this  drug  and  others  dispensed  to  the  beneficiary; 

(F)  To  advise  the  beneficiary  on  the  availability  (consist- 
ent with  State  drug  substitution  laws)  of  therapeutically 
equivalent  covered  outpatient  prescription  drugs;  and 

(G)  To  submit,  effective  January  1,  1992,  all  claims  re- 
quests electronically,  except  this  requirement  may  be 
waived  by  the  Secretary  in  cases  of  undue  hardship. 

Pharmacies  operated  by  prepaid  organizations  for  the  exclusive 
benefit  of  its  members  are  not  required  to  dispense  covered 
outpatient  drugs  to  nonmembers. 

(2)  Requires  the  Secretary  to  provide  each  participating 
pharmacy  with  a  distinctive  emblem  and,  before  each  payment 
calculation  period,  information  on  payment  limits  established 
under  the  drug  benefit. 

(3)  Requires  the  Secretary  to  provide  for  periodic  audits  of 
participating  pharmacies  to  insure  that  they  do  not  impose 
charges  on  beneficiaries  in  excess  of  those  charged  to  the  gener- 
al public. 
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(4)  Payments  for  covered  outpatient  drugs  may  only  be  made 
on  an  assignment  basis  in  the  case  of  participating  pharmacies. 
(r)  Civil  Monetary  Penalty. — No  provision. 

(s)  Limitation  to  60  Day  Prescription. — Prohibits  Part  B  payments 
for  covered  outpatient  drugs  if  dispensed  in  excess  of  a  60Kiay 
supply. 

(t)  Additional  Premium  for  Prescription  Drug  Benefit. — Refers  to 
section  106(a)  of  the  bill.  (See  Item  15.) 
(u)  Use  of  Carriers  in  Administration. — 

(1)  Requires  carriers  making  determinations  or  pajnnents 
with  respect  to  covered  outpatient  drugs  to:  (A)  offer  to  receive 
pajonent  requests  electronically;  and  (B)  respond  to  requests  by 
participating  pharmacies  as  to  whether  an  individual  has  met 
the  deductible.  The  Secretary  may  enter  into  agreements  for 
processing  of  drug  claims  on  a  regional  basis. 

(2)  No  provision. 

(v)  Modification  of  HMO/CMP  Provisions. — 

(1)  Requires  HMOs  and  CMPs  with  Medicare  risk  sharing 
contracts  to  take  into  account  drug  expenses  incurred  in  a  year 
by  individuals  who  enroll  after  January  1  of  a  year. 

(2)  No  provision. 

(3)  No  provision. 

(w)  Medicaid  Requirements. — See  Item  33. 

(x)  Beneficiary  Drug  Cost  Survey  and  CBO  Report— 

(1)  Requires  the  Secretary  to  conduct  a  statistically  valid 
survey,  and  report  to  Congress  by  March  1,  1989,  on  expenses 
incurred  by  beneficiaries  for  covered  outpatient  drugs.  The  Sec- 
retary is  required  to  consult  with  the  General  Accounting 
Office  (GAO)  and  the  Congressional  Budget  Office  (CBO)  con- 
cerning survey  design.  The  survey  is  to  provide  information  on 
the  distribution  of  expenses  for  covered  outpatient  drugs  for 
Medicare  beneficiaries  generally  and  the  distribution  of  ex- 
penses by  age,  sex,  income,  and  institutional  status. 

(2)  Requires  the  CBO  (within  2  months  of  submission  of  the 
report)  to  estimate  Medicare  expenditures  for  fiscal  year  1990- 
93  for  covered  outpatient  drugs. 

(3)  No  provision. 

(y)  Prescription  Drug  Payment  Review  Commission. — Requires  the 
Director  of  the  Office  of  Technology  Assessment  (OTA)  to  provide 
for  the  appointment  of  a  Prescription  Drug  Payment  Review  Com- 
mission to  be  composed  of  individuals  with  expertise  in  the  provi- 
sion and  financing  of  covered  outpatient  prescription  drugs.  The 
Director  of  OTA  shall  appoint  the  11  Commission  members  by  Oc- 
tober 1,  1988,  for  staggered  3-year  terms.  The  membership  must  in- 
clude recognized  experts  in  health  care  economics,  medicine,  phar- 
macolog>%  pharmacy,  and  prescription  drug  reimbursement,  as  well 
as  one  Medicare  beneficary.  The  Commission  is  required  to  make 
annual  recommendations  to  the  Secretary. 

(z)  Additional  Studies. — 

(1)  Requires  the  Secretary  to  conduct  studies  on: 

(A)  Extent  of  private  or  other  third-party  drug  coverage 
for  beneficiaries; 

(B)  Comparison  of  published  average  wholesale  price  and 
actual  pharmacy  acquisition  costs  by  type  of  pharmacy 
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(C)  Overhead  costs  of  retail  pharmacies; 

(D)  Potential  application  of  new  claims  processing  and 
billing  technologies; 

(E)  Methods  for  utilization  review; 

(F)  Alternative  payment  methodologies  that  promote 
greater  program  efficiencies;  and 

(G)  Potential  for  induced  demand  resulting  from  the 
drug  benefit. 

(2)  Requires  the  Secretary,  as  part  of  the  studies,  to  conduct 
a  longitudinal  study  on  the  use  of  covered  outpatient  drugs  by 
beneficiaries  with  respect  to  medical  necessity,  potential  for  ad- 
verse drug  interactions,  and  patient  stockpiling  or  wastage. 
The  Secretary  is  required  to  report  to  Congress  on  the  results 
of  the  studies  by  January  1,  1991. 

(3)  No  provision. 

(aa)  Study  of  Treatment  of  Prescription  Drugs. — No  provision. 

(hh)  Simplification  of  Recordkeeping. — No  provision. 

Effective  date. — Applies  to  drugs  dispensed  on  or  after  January  1, 
1989.  (u)  and  (y)  effective  on  enactment,  (v)  applies  to  new  enroll- 
ments effected  on  or  after  January  1,  1989. 

Senate  amendment 

(a)  In  General. — Adds  ''covered  outpatient  drugs"  to  services  in- 
cluded within  the  definition  of  "medical  and  other  health  services". 
Defines  a  covered  outpatient  drug  as  one  which  is:  (1)  approved  for 
safety  and  effectiveness  under  the  Federal  Food,  Drug,  and  Cosmet- 
ic Act,  or  is  recognized  in  the  "United  States  Pharmacopoeia"  (and 
is  available  only  under  a  prescription);  or  (2)  in  the  case  of  a  pre- 
scription drug  which  is  a  biological  product,  is  licensed  under  the 
Public  Health  Service  Act.  The  term  does  not  include  any  drug  or 
biological  which  would  have  been  paid  for  under  Medicare  prior  to 
enactment  of  this  law.  The  term  does  not  include  immunosuppres- 
sive drugs  which  are  furnished  during  the  first  year  following  a 
covered  transplant. 

G))  Phase-In  Coverage. — 

(1)  Specifies  that  in  1990,  the  term  covered  outpatient  drug 
includes  a  drug  which  is  an  intraveneously  administered  anti- 
infective  agent,  a  cancer  chemotherapeutic  agent  (including  a 
drug  used  to  enhance  the  safety  and  efficacy  or  counteract  the 
toxicity  of  anticancer  drugs)  or  immunosuppressive  drugs  after 
the  first  year  following  a  covered  organ  transplant. 

(2)  Specifies  that  in  1991  and  1992,  the  term  covered  outpa- 
tient drug  includes  drugs  specified  under  item  (1)  and  any  car- 
diovascular or  diuretic  drug. 

(c)  Deductible. — 

(1)  Similar  provision. 

(2)  Identical  provision. 

(3)  Sets  the  deductible  at  $600  in  1990.  In  subsequent  years, 
it  is  increased  by  the  percentage  by  which  the  Part  B  benefici- 
ary drug  expenditure  amount  for  the  12-month  period  ending 
the  previous  August  exceeds  such  amount  for  the  preceding  12 
months  (rounded  to  the  nearest  dollar).  [See  Item  15  below  for 
definition  of  beneficiary  drug  expenditure  amount.]  The  Secre- 
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tary  is  required  to  publish  each  September  (beginning  in  1990) 
the  deductible  for  the  following  year. 

(d)  Adjustment  in  Deductible. — No  provision. 

(e)  Authority  to  Reduce  Deductible. — Provides  that  if  the  Secre- 
tary determines  there  is  sufficient  revenue  to  pay  all  of  the  bene- 
fits and  administrative  costs,  and  to  provide  an  adequate  contin- 
gency margin  (as  determined  by  the  Secretary),  the  Secretary  may 
reduce  the  deductible  amount  to  $500  in  1991,  $400  in  1992,  and 
$300  in  1993. 

(f)  Payment  Amount. — 

(1)  Similar  provision,  except  specifies  that  the  applicable  pay- 
ment limit  is  subject  to  reductions  applied  to  high  yolume 
pharmacies. 

(2)  Specifies  that  the  payment  calculation  period  is  the  12- 
month  period  beginning  every  January  (after  1989). 

(3)  Similar  provision  except:  (A)  applies  to  payment  calcula- 
tion periods  beginning  on  or  after  January  1,  1990;  and  (B)  also 
requires  provision  of  information  on  any  reductions  applied  for 
high  volume  pharmacies. 

(4)  Permits  a  prepaid  health  plan  paid  on  a  reasonable  cost 
basis  to  elect  to  be  paid  80  percent  of  the  reasonable  cost  of  im- 
munosuppressive and  covered  outpatient  drugs.  Such  organiza- 
tion may  not  charge  individuals  more  than  20  percent  of  the 
reasonable  cost  plus  any  amount  needed  to  satisfy  the  deducti- 
ble. 

(g)  Payment  Limits  for  Non-Multiple  Source  Drugs  and  Drugs 
With  Restrictive  Prescriptions. — 

(1)  Similar  provision. 

(2)  Similar  provision  except:  (A)  applies  to  determinations  for 
payment  calculation  periods  beginning  on  or  after  January  1, 
1990;  (B)  specifies  that  the  average  per  tablet  or  unit  wholesale 
price  is  the  most  recently  published  figure;  and  (C)  requires  the 
calculation  to  be  made  on  a  national  basis  if  the  drug  is  avail- 
able on  a  national  basis. 

(3)  Similar  provision,  except  applies  to  written  prescriptions. 
Specifies  that  for  telephone  prescriptions,  the  physician  or 
other  person  (through  the  use  of  an  appropriate  phrase)  states 
that  the  particular  drug  must  be  dispensed. 

(h)  Payment  Limit  for  Multiple  Source  Drugs  Without  Restrictive 
Prescriptions. — 

(1)  Provides  that  the  payment  limit  for  a  multiple  source 
drug  without  a  restrictive  prescription  is  the  sum  of  (A)  the 
product  of  the  number  of  tablets  (or  other  dosage  units)  and 
150  percent  of  the  lowest  average  per  tablet  or  unit  wholesale 
price  for  the  drug;  and  (B)  the  administrative  allowance. 

(2)  Requires  the  Secretary  to  determine  with  respect  to  cov- 
ered outpatient  drugs  for  the  payment  calculation  period  (be- 
ginning on  or  after  January  1,  1990)  the  average  per  tablet  or 
per  unit  wholesale  price  for  the  drug  for  purchases  in  reasona- 
ble quantities.  Specifies  that  for  the  period  beginning  January 
1,  1987,  the  average  is  the  average  per  tablet  or  per  unit  whole- 
sale price  for  the  drug  as  of  January  1,  1987. 

Specifies  that  for  subsequent  pajonent  calculation  periods, 
the  amount  is  the  lesser  of:  (A)  the  most  recently  published  av- 
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erage  per  tablet  or  per  unit  wholesale  price;  or  (B)  the  average 
per  tablet  or  unit  price  established  for  the  previous  payment 
calculation  period  increased  by  the  percentage  change  in  the 
Consumer  Price  Index  for  the  12-month  period  ending  the  pre- 
ceding August. 

Requires  the  Secretary  to  establish  the  average  per  tablet  or 
per  unit  wholesale  price,  in  the  case  of  a  covered  outpatient 
drug  which  is  not  available  as  of  January  1,  1987,  for  the  first 
month  of  the  first  payment  calculation  period  in  which  it  is 
available. 

Requires  the  Secretary  to  make  determinations  on  a  national 
basis  if  the  drug  is  available  on  a  national  basis.  If  not,  the 
Secretary  may  make  determinations  and  calculate  payment 
limits  on  a  regional  basis  to  take  into  account  the  availability 
of  drug  products  and  variations  in  averaige  wholesale  prices. 

(3)  Defines  a  multiple  source  drug  as  a  covered  outpatient 
drug  for  which  (during  the  paynient  calculation  period),  there 
are  2  or  more  drug  products  (or  in  the  case  of  a  covered  outpa- 
tient drug  subject  to  a  patent,  3  or  more  drug  products)  gener- 
ally available  to  beneficiaries  through  retail  pharmacies  which 
the  Secretary  determines  are:  (A)  pharmaceutically  equivalent, 
bioequivalent,  adequately  labeled,  and  manufactured  in  compli- 
ance with  the  Current  Good  Manufacturing  Practice  regula- 
tions; and  (B)  sold  or  marketed  during  the  period. 

Specifies  that  drug  products  are  pharmaceutically  equivalent 
if  the  products  contain  identical  amounts  of  the  same  active 
drug  ingredient  in  the  same  dosage  form  and  meet  compendial 
or  other  applicable  standards  of  strength,  quality,  purity,  and 
identity.  Drugs  are  bioequivalent  if  they  do  not  present  a 
known  or  potential  bioequivalence  problem,  or  if  they  do 
present  such  a  problem,  are  shown  to  meet  an  appropriate 
bioequivalence  standard. 

Specifies  that  a  drug  is  considered  to  be  sold  or  marketed 
during  a  period  if  it  is  listed  in  the  Food  and  Drug  AL...iinistra- 
tion's  most  recent  publication  of  ''Approved  Drug  Products 
With  Therapeutic  Equivalance  Evaluations"  for  the  third 
month  before  the  beginning  of  the  period,  unless  the  Secretary 
determines  that  such  sale  or  marketing  is  not  actually  taking 
place. 

(4)  No  provision. 

(i)  Administrative  Allowance. — Similar  provision,  except:  (A)  ad- 
ministrative allowance  is  $3.50  for  nonparticipating  pharmacies  for 
the  payment  calculation  period  beginning  January  1,  1990;  and  (B) 
the  amounts  are  increased  annually  rather  than  biannually. 
(j)  Assuring  Appropriate  Utilization, — 

(1)  Provides  that  the  Secretary  may  provide  that  payment 
for  covered  outpatient  drugs  may  not  be  made  in  specific  in- 
stances if  they  are  prescribed  or  dispensed  with  excessive  fre- 
quency or  in  excessive  quantities.  The  Secretary  is  required  to 
establish  a  utilization  review  program  for  covered  outpatient 
drugs  to  identify  patterns  of  unnecessary  or  inappropriate  pre- 
scribing or  dispensing  practices,  including  excessive  charging 
in  the  dispensing  of  drugs  and  to  identify  patterns  of  substand- 
ard care. 
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(2)  Requires  the  Secretary  in  carrying  out  the  utilization 
review  program,  to  use  diagnosis  and  indication  codes  and  es- 
tablish standards  for  the  prescribing,  dispensing,  and  utiliza- 
tion for  each  covered  outpatient  drug.  In  establishing  the 
standards,  the  Secretary  (after  providing  notice  in  the  Federal 
Register  and  not  less  than  a  60-day  comment  period)  may  in- 
corporate standards  from  current  authoritative  medical  refer- 
ences as  he  may  select. 
(k)  Treatment  of  Certain  Prepaid  Organizations. — Identical  provi- 
sion. 

G,)  Physician  Guide. — Similar  provision,  except  guide  must  be 
mailed  by  January  1  of  each  year  (beginning  in  1990). 

(m)  Special  Cost-Control  Measures. — Requires  the  Secretary  to  in- 
stitute necessary  cost  control  measures  if  he  determines  that  the 
monthly  catastrophic  drug  benefit  premium  will  exceed  the  limits 
established  under  this  bill.  (See  Item  15.)  In  carrying  out  this  provi- 
sion, the  Secretary  may  not  exclude  from  coverage  or  limit  pay- 
ment for  any  specific  covered  outpatient  drug  or  specific  class  of 
covered  outpatient  drugs  or  change  the  methodology  for  calculating 
whether  the  individual  has  met  the  deductible.  However,  the  Secre- 
tary may  exclude  from  coverage  all  drugs  listed  in  a  major  classifi- 
cation of  the  most  recently  issued  version  of  Veterans'  Administra- 
tion Medication  Classification  System. 

(n)  High  Volume  Pharmacies. — Authorizes  the  Secretary,  after 
1990,  to  reduce  by  regulation  the  payment  limits  established  (both 
for  nonmultiple  source  and  multiple  source  drugs)  dispensed  by  a 
high  volume  pharmacy  (as  defined  by  the  Secretary).  The  reduc- 
tions are  to  be  based  on  differences  between  high  volume  pharma- 
cies and  other  pharmacies  with  respect  to  operating  costs,  quantity 
discounts,  and  other  economies.  The  Secretary  is  required  to  con- 
sult with  high  volume  pharmacists,  elderly  groups  and  private  in- 
surers in  making  such  adjustments.  A  minimum  90-day  public  com- 
ment period  is  required  for  proposed  regulations. 

(o)  Report  on  Payment  Limits. — Requires  the  OTA  and  the  Secre- 
tary to  submit  to  the  Congress  before  beginning  of  the  calendar 
year  (for  years  after  1990)  recommendations  for  adjustments  to  the 
payment  limits.  The  Secretary  is  required  to  request  the  National 
Academy  of  Sciences,  acting  through  the  Institute  of  Medicine,  to 
en  er  into  a  contract  to  make  such  recommendations.  Each  is  re- 
quired to  consult  with  pharmacists,  pharmaceutical  manufacturers, 
elderly  groups,  and  private  insurers  in  making  such  recommenda- 
tions. 

(p)  Report  on  Covered  Outpatient  Drug  Index. — No  provision. 
(q)  Participating  Pharmacies. — 
(1)  Similar  provision  except: 

(A)  Does  not  apply  in  the  case  of  any  entity  which  dis- 
penses covered  outpatient  drugs  exclusively  to  beneficiaries 
enrolled  in  HMOs  and  CMPs; 

(B)  Identical  provision; 

(C)  To  assist  beneficiaries  in  determining  whether  or  not 
their  expenses  for  covered  outpatient  drugs  exceed  the  de- 
ductible and  to  certify  to  the  Secretary,  with  respect  to 
such  beneficiaries  that  their  expenses  exceed  the  deducti- 
ble and  make  available  supporting  documentation.  Noth- 
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ing  is  to  be  construed  as  authorizing  the  Secretary  to  re- 
quire submission  of  the  documentation  with  respect  to  pre- 
scriptions other  than  pursuant  to  an  audit,  upon  certifica- 
tion under  this  provision,  or  for  monitoring  purposes  from 
a  sample  of  up  to  7.5  percent  of  participating  pharmacies; 

(D)  Identical  provision; 

(E)  Specifies  that  the  provision  of  information  to  benefi- 
ciaries is  to  be  consistent  with  State  law  respecting  the 
provision  of  such  information; 

(F)  Identical  provision; 

(G)  Changes  the  effective  date  to  January  1,  1991. 

(2)  Identical  provision. 

(3)  Identical  provision. 

(4)  Identical  provision. 

(r)  Civil  Monetary  Penalty. — Provides  that  civil  monetary  penal- 
ties may  be  imposed  in  the  case  of  participating  or  nonparticipat- 
ing  pharmacy  which  presents,  or  causes  to  be  presented,  a  request 
for  payment  for  covered  outpatient  drugs  at  a  charge  greater  than 
that  charged  the  general  public. 

(s)  Limitation  to  60  Day  Prescription. — Similar  provision  except 
permits  up  to  a  90  day  supply  in  the  case  of  an  individual  receiving 
chronic  maintenance  drug  therapy  as  defined  by  the  Secretary. 

(t)  Additional  Premium  for  Prescription  Drug  Benefit. — No  specif- 
ic cross  reference  (See  Item  15). 

(u)  Use  of  Carriers  in  Administration. — 

(1)  Similar  provision,  except  includes  fiscal  intermediaries  in 
title. 

(2)  Specifies  that  95  percent  of  clean  claims  for  covered  out- 
patient drugs  are  to  be  paid  within  45  days  of  receipt. 

Specifies  that  contracts  with  carriers  shall  provide  that  no 
payment  shall  be  issued,  mailed,  or  otherwise  transmitted  for 
covered  outpatient  drugs  within  30  days  after  the  claim  is  re- 
ceived. 

(3)  Authorizes  the  Secretary  to  enter  into  contracts  with  in- 
termediaries and  carriers  for  performance  of  functions  relating 
to  home  intravenous  drug  therapy  on  a  regional  basis. 

(v)  Modification  of  HMO/CMP  Provisions. — 

(1)  Identical  provision. 

(2)  Specifies  that  the  calculation  of  the  premium  rate  and 
the  actuarial  value  of  the  deductible  and  coinsurance  for  indi- 
viduals enrolled  only  in  Part  A  or  Part  B  is  to  be  made  sepa- 
rately for  the  drug  benefit. 

(3)  Specifies  that  additional  benefits  required  to  be  provided 
by  an  HMO/CMP  may  include  reduction  of  premium  rate  or 
other  charges  made  with  respect  to  drugs. 

(w)  Medicaid  Requirements. — See  Item  33. 

(x)  Beneficiary  Drug  Cost  Survey  and  CBO  Report. — 

(1)  Similar  provision,  except  requires  the  Secretary  also  to 
consult  with  consumer  groups  and  representatives  of  the  phar- 
maceutical and  pharmacist  industries.  Report  on  survey  due  by 
January  19,  1989. 

(2)  Identical  provision. 

(3)  Requires  the  GAO  (within  2  months  of  submission  of  the 
report)  to  report  on  the  validity  of  the  survey  and  the  extent  to 
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which  pharmacies  accept  assignment  and  barriers,  if  any,  to 
such  acceptance. 
(y)  Prescription  Drug  Payment  Review  Commission. — No  provi- 
sion. 

(z)  Additional  Studies. — 

(1)  Similar  provision,  except  does  not  include  Item  B.  Adds 
study  requirement  on  the  possibility  of  including  drugs  which 
have  not  yet  been  approved  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  but  which  are  commonly  used  in  the  treatment 
of  cancer  or  immunosuppressive  therapy  as  covered  outpatient 
drugs.  The  study  shall  be  conducted  in  consultation  with  an  ad- 
visory board  of  consumers,  experts  in  the  field  of  cancer  ther- 
apy and  immunosuppressive  therapy,  representatives  of  phar- 
maceutical manufacturers,  and  such  other  individuals  as  the 
Secretary  may  select. 

(2)  Similar  provision  except  requires  an  interim  report  by 
not  later  than  January  1989. 

(3)  Requires  the  Secretary  and  the  GAO  to  each  conduct  and 
periodically  update  a  study  on  comparison  of  published  aver- 
age wholesale  prices  and  actual  pharmacy  acquisition  costs  by 
type  of  pharmacy.  A  report  is  to  be  sumitted  to  Congress  on 
the  results  of  each  study  and  update  with  the  first  report  due 
no  later  than  January  1,  1989. 

(aa)  Study  of  Treatment  of  Prescription  Drugs. — 

(1)  Requires  the  OTA  to  conduct  a  study  to  identify  addition- 
al or  alternative  covered  outpatient  drugs  that  can  be  included 
under  the  Medicare  definition  for  1991  and  1992. 

(2)  Requires  the  Secretary  to  request  the  National  Academy 
of  Sciences,  through  the  Institute  of  Medicine,  to  enter  into  a 
contract  under  which  the  Institute,  in  consultation  with  repre- 
sentatives of  appropriate  research  and  health  care  organiza- 
tions, will  also  conduct  the  study  described  in  (1).  The  Secre- 
tary is  to  be  responsible  for  related  expenses  incurred  by  the 
Academy. 

Specifies  that  in  conducting  the  study,  the  Office  and  the  In- 
stitute are  to  give  particular  attention  to  those  drugs  that  meet 
any  or  all  of  the  following  criteria: 

(A)  The  drug  is  used  by  a  large  number  of  beneficiaries; 

(B)  The  drug  can  be  covered  without  significant  adminis- 
trative difficulties; 

(C)  Coverage  will  provide  useful  information  with  re- 
spect to  utilization  and  cost  of  covered  outpatient  drugs 
under  Medicare; 

(D)  Coverage  will  not  cause  an  unreasonble  increase  in 
premiums  under  Medicare; 

(E)  The  drug  is  expensive  when  used  as  part  of  a  chronic 
drug  regimen. 

Requires  the  OTA  and  the  Institute  to  submit  to  the  Secre- 
tary and  appropriate  congressional  committees  an  interim 
report  within  6  months  of  enactment,  and  a  final  report  con- 
taining specific  findings  and  recommendations  within  12 
months. 

(bbj  Simplification  of  Recordkeeping.— Requires  the  Secretary,  by 
October  1,  1988,  to  enter  into  an  agreement  with  two  or  more  pri- 
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vate  entities  to  conduct  demonstration  projects  to  test  the  use  of 
magnetic  cards,  electronic  billing,  and  other  technological  devices 
in  the  administration  of  the  drug  benefit. 

Specifies  that  the  Secretary  shall  select  among  applications  sub- 
mitted by  entities  in  the  form  prescribed  by  the  Secretary.  The  Sec- 
retary shall  determine  the  time  necessary  to  carry  out  the  project 
and  submit  a  report  within  6  months  of  completion. 

Specifies  that  the  projects  are  to  be  conducted  at  statistically  rel- 
evant locations  and  be  used  for  providing  quick  data  for  projecting 
total  cost  of  the  drug  benefit. 

Requires  the  Secretary  to  develop,  in  consultation  with  repre- 
sentatives of  participating  pharmacies,  consumers,  and  other  inter- 
ested individuals,  a  standard  receipt  to  be  used  by  Medicare  benefi- 
ciaries in  making  purchases  from  participating  pharmacies.  The  re- 
ceipt is  to  be  distributed  by  January  1,  1990.  The  Secretary  is  to 
take  appropriate  steps  to  insure  that  such  pharmacies  used  the  re- 
ceipt. 

Effective  date. — Enactment. 
Conference  agreement 

(a)  In  General — The  conference  agreement  includes  the  House 
provision  with  an  amendment.  The  agreement  includes  coverage 
for  two  additional  categories  of  prescription  drugs.  The  first  catego- 
ry includes  those  drugs  (i)  which  were  commercially  used  or  sold 
prior  to  the  Drug  Amendments  of  1962  and  (ii)  which  are  identical, 
similar  or  related  to  those  described  in  clause  (i)  provided  that  the 
Secretary  has  not  made  a  final  determination  that  the  drugs  de- 
scribed in  clause  (i)  or  (ii)  are  ''new  drugs."  These  drugs  are  the  so- 
called  *'pre-1938"  drugs  and  are  not  subject  to  current  require- 
ments regarding  pre-market  approval  by  the  Food  and  Drug  Ad- 
ministration (FDA)  for  safety  and  efficacy. 

The  conference  agreement  also  includes  coverage  for  certain  so- 
called  DESI  drugs.  Under  the  provisions  of  the  1962  amendments 
to  the  Federal  Food,  Drug,  and  Cosmetic  Act,  all  new  drugs  must 
be  shown  to  be  effective  and  safe  rather  than  just  safe  as  had  been 
required  previously.  This  legislation  also  applied  retroactively  to 
all  drugs  approved  as  safe  from  1938  to  1962.  The  program  estab- 
lished to  review  the  effectiveness  of  these  drugs  was  named  the 
Drug  Efficacy  Study  Implementation  (DESI)  program.  Under  the 
program,  drugs  were  labelled  effective,  probably  effective,  possibly 
effective,  or  ineffective.  The  FDA  reviewed  any  additional  evidence 
submitted  by  the  manufacturer  for  those  drugs  determined  to  be 
less  than  effective.  If  the  FDA  decides  that  a  drug  product  lacks 
substantial  evidence  of  effectiveness  for  the  conditions  it  is  intend- 
ed to  treat,  it  publishes  a  notice  of  opportunity  for  hearing  in  the 
Federal  Register  on  a  proposal  to  withdraw  approval  for  market- 
ing. This  affords  the  manufacturer  an  opportunity  for  a  hearing 
before  a  final  determination  is  made.  The  conference  agreement  in- 
cludes coverage  for  DESI  drugs  for  which  the  Secretary  has  not 
issued  a  notice  for  an  opportunity  for  a  hearing  and  for  which  the 
Secretary  has  determined  there  is  compelling  justification  for  its 
medical  need.  Also  included  are  identical,  similar  or  related  drugs. 
It  is  the  understanding  of  the  conferees  that  the  only  DESI  drup: 
which  would  be  covered  by  this  provision,  because  a  notice  for  an 
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opportunity  for  a  hearing  has  not  been  issued,  is  nitroglycerin 
patches. 

The  agreement  further  clarifies  that  the  term  "covered  outpa- 
tient drugs"  does  not  include  drugs  which  are  already  being  reim- 
bursed under  current  law  because  they  are  provided  as  part  of,  or 
incident,  to  other  covered  services. 

(b)  Phase-in  Coverage. — The  conference  agreement  includes  the 
Senate  amendment  with  modifications.  The  agreement  provides 
coverage  for  two  categories  of  drugs  in  1990 — drugs  used  in  im- 
munosuppressive therapy  and  covered  home  intravenous  (IV) 
drugs. 

Drugs  used  in  immunosuppressive  therapy  are  currently  covered 
for  only  one  year  after  a  transplant  that  is  covered  by  Medicare. 
The  conference  agreement  would  retain  this  coverage,  which  would 
remain  subject  to  current  rules  on  coinsurance.  The  conference 
agreement  would  add  subsequent  coverage  as  well,  irrespective  of 
whether  the  transplant  was  covered  by  Medicare.  This  subsequent 
coverage  would  be  subject  to  the  same  rules  regarding  deductible 
and  coinsurance  as  apply  to  other  newly  covered  prescription 
drugs. 

The  agreement  provides  for  coverage  of  all  "covered  outpatient 
prescription  drugs '  effective  January  1,  1991.  The  agreement  pro- 
vides for  a  phase-in  of  the  benefit  by  reducing  the  requisite  benefi- 
ciary coinsurance  over  a  three-year  period. 

Coinsurance  is  set  at  50%  in  FY  1990  and  FY  1991,  40%  in  FY 
1992,  and  20%  in  FY  1993  and  each  year  thereafter.  The  agree- 
ment limits  coinsurance  to  20%,  starting  in  1990  with  no  phase-in, 
for  home  IV  drugs  and  immunosuppressive  drugs  used  during  the 
first  year  after  a  Medicare  covered  transplant.  (For  subsequent  use 
of  immunosuppressive  drugs,  coinsurance  would  be  determined  by 
the  general  rule.) 

The  agreement  defines  a  covered  home  IV  drug  as  one  that  is  in- 
travenously administered  in  a  home  setting.  The  term  includes  an- 
tibiotic drugs,  unless  the  Secretary  has  determined,  for  a  specific 
drug  or  for  the  indication  for  which  it  is  applied,  that*  it  cannot 
generally  be  safely  or  effectively  administered  in  a  home  setting. 
The  term  includes  additional  IV  drugs  (other  than  antibiotics)  only 
if  the  Secretary  determines  that  for  the  specific  drug  and  the  indi- 
cation for  which  it  is  being  applied,  that  it  can  generally  be  admin- 
istered safely  and  effectively  in  a  home  setting.  The  Secretary 
could  establish  guidelines  or  precautions  necessary  to  assure  the 
safety  and  effectiveness  of  specific  IV  drugs  in  a  home  setting. 

The  agreement  does  not  require  the  Secretary  to  consult  with  an 
advisory  panel  in  making  these  determinations.  The  conferees  note 
that  the  Secretary  could  refer  review  of  safety  and  effectiveness 
issues  to  the  Public  Health  Service's  Office  of  Health  Technology 
Assessment. 

The  conferees  expect  that  the  Secretary  will  complete  a  review  of 
the  safety  and  effectiveness  of  home  IV  cancer  chemotherapy  drugs 
as  soon  as  possible. 

A  drug,  which  would  otherwise  be  covered  as  an  outpatient  drug, 
is  excluded  from  coverage  if  the  drug  is  intravenously  administered 
in  a  home  setting  and  does  not  satisfy  the  definition  of  a  covered 
home  IV  drug. 
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(c)  Deductible. — 

(1)  The  conference  agreement  includes  the  Senate  amend- 
ment. 

(2)  The  conference  agreement  includes  the  House  provision. 
In  determining  whether  a  beneficiary  has  met  the  deductible, 
the  Secretary  would  count  all  expenses  paid  on  behalf  of  the 
beneficiary,  such  as  those  paid  pursuant  to  an  insurance 
policy.  In  calculating  the  deductible,  the  Secretary  must  in- 
clude amounts  actually  paid  by  the  beneficiary  (or  on  the  bene- 
ficiary's behalf)  and  may  not  reduce  such  amounts  by  applying 
Medicare  payment  screens  below  the  deductible. 

(3)  The  conference  agreement  includes  the  Senate  amend- 
ment with  a  modification.  The  agreement  sets  the  deductible 
at  $550  in  1990,  $600  in  1991,  and  $652  in  1992.  In  future  years 
the  deductible  will  be  indexed  so  as  to  ensure  that  the  percent- 
age of  Part  B  enrollees  (not  including  enroUees  in  health  main- 
tenance organizations)  whose  expenses  for  covered  outpatient 
drugs  are  expected  to  exceed  the  deductible  during  that  year  is 
16.8%.  This  is  the  same  percentage  as  the  percentage  of  enroll- 
ees whose  costs  are  expected  to  exceed  the  deductible  in  1991. 
The  conference  agreement  specifies  a  deductible  for  1992  in  the 
law  rather  than  relying  on  indexing  by  the  Secretary,  because 
actual  program  data  necessary  for  reliable  indexation  would 
not  be  available  in  time  for  setting  the  1992  deductible. 

The  agreement  requires  the  Secretary  to  publish  by  May  1  of 
each  year  (beginning  in  1992)  a  proposed  regulation  establish- 
ing the  deductible  for  the  next  year.  The  Secretary  would  be 
required  to  publish  a  final  regulation  during  the  last  3  days  of 
September.  The  final  deductible  established  in  September  may 
not  exceed  deductible  proposed  in  May. 

The  conference  gtgreement  provides  that  the  drug  deductible 
will  not  apply  for  home  IV  drugs  dispensed  as  part  of  a  contin- 
uous course  of  therapy  initiated  while  the  beneficiary  was  a 
hospital  inpatient.  Further,  the  drug  deductible  does  not  apply 
with  respect  to  immunosuppressive  drugs  furnished  within  one 
year  following  a  covered  organ  transplant. 

(d)  Adjustment  in  Deductible.— The  conference  agreement  does 
not  include  the  House  provision. 

(e)  Authority  To  Reduce  Deductible.— The  conference  agreement 
does  not  include  the  Senate  amendment.  Because  the  deductible 
after  1992  will  be  indexed  to  ensure  that  16.8%  of  beneficiaries 
reach  the  deductible,  the  Secretary  would  be  authorized  to  lower  or 
raise  the  deductible. 

(f)  Payment  Amount. — 

(1)  The  conference  agreement  includes  the  Senate  amend- 
ment with  a  modification.  The  agreement  specifies  that  the 
amount  paid  for  a  covered  outpatient  drug  is  equal  to  the  "pay- 
ment percent"  multiplied  by  the  lesser  of  the  actual  charge  or 
the  applicable  payment  limit.  The  payment  percent  is  100% 
minus  the  required  coinsurance.  Thus,  in  1990  (and  thereafter), 
the  payment  percent  is  80%  for  home  IV  drugs  and  for  im- 
munosuppressive drugs  used  during  the  first  year  post  trans- 
plant. The  payment  percent  for  other  covered  outpatient  drugs 
is  50%  in  1990  and  1991,  60%  in  1992,  and  80%  thereafter. 
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The  agreement  deletes  the  reference  to  high  volume  pharmacies. 

(2)  The  conference  agreement  includes  the  House  provision 
with  an  amendment  specifying  that  the  first  payment  calcula- 
tion period  begins  January  1,  1990. 

(3)  The  conference  agreement  deletes  the  Senate  amendment 
requiring  that  the  information  on  payment  limits  be  provided 
on  a  list  sent  to  pharmacies.  The  conferees  note,  however,  that 
this  information  will  be  available  through  the  electronic 
system.  The  reference  to  high  volume  pharmacies  also  is  delet- 
ed. 

(4)  The  conference  agreement  includes  the  Senate  amend- 
ment, with  modifications.  The  provisions  relating  to  charges 
for  covered  services  after  an  individual  has  met  the  catastroph- 
ic deductible  for  outpatient  drugs  apply  to  organizations  with  a 
risk-sharing  contract  and  those  paid  on  a  reasonable  cost  basis 
as  well  as  to  those  health  care  prepayment  plans  that  have 
elected  to  provide  the  catastrophic  drug  benefit.  Different  rules 
apply  depending  on  whether  the  organization  does  or  does  not 
''buy  out"  drug  charges  below  the  catastrophic  deductible 
amount  for  enrolled  beneficiaries.  A  plan  is  deemed  to  be  a 
buy-out  plan  if  the  deductible  charge  it  imposes  on  enrolles  for 
covered  outpatient  drugs  is  less  than  50  percent  of  the  Medi- 
care catastrophic  deductible  for  outpatient  drugs. 

In  the  case  of  a  buy-out  plan,  actual  expenses  for  outpatient 
drugs  incurred  by  a  beneficiary  while  enrolled  in  the  plan  are  not 
counted  towards  the  catastrophic  limit.  However,  if  an  enrollee  dis- 
enrolls  during  a  year,  he  or  she  is  deemed  to  have  incurred  ex- 
penses for  covered  drugs  during  each  month  of  enrollment  during 
the  year  equal  to  the  monthly  national  average  drug  expenses 
during  that  year  for  all  Medicare  beneficiaries.  The  Secretary  is  re- 
quired, in  December  of  each  year,  to  estimate  the  national  average 
expense  for  covered  drugs  for  the  following  year. 

In  the  case  of  a  plan  that  is  not  a  buy-out  plan,  expenses  for  cov- 
ered outpatient  drugs  incurred  by  a  beneficiary  while  enrolled  in 
the  plan  are  counted  towards  the  catastrophic  limit.  The  plan  may 
not  enter  into  a  Medicare  contract  or  receive  Medicare  payment 
unless  it  provides  assurances  satisfactory  to  the  Secretary  that:  (i) 
it  will  maintain,  in  coordination  with  the  Part  B  carriers,  accounts 
of  expenses  for  covered  drugs  incurred  by  or  on  behalf  of  enrollees 
during  each  year,  and  will  make  the  accounts  available  to  an  en- 
rollee and  to  the  carrier  if  an  enrollee  disenrolls  during  the  year; 
and  (ii)  in  determining  whether  an  enrollee  has  met  any  deductible 
under  its  own  plan,  the  organization  will  take  into  account  all 
those  expenses  for  covered  drugs  that  are  to  be  counted  towards 
the  catastrophic  drug  deductible. 

The  conferees  expected  that  the  Secretary,  in  establishing  con- 
tracts with  Part  B  carriers  under  section  1842,  will  require  the  car- 
riers to  provide  information  on  expenses  for  out-of-plan  services  to 
the  plans  without  charge. 

(g)  Payment  Limits  for  Non-Multiple  Source  Drugs  and  Multiple 
Source  Drugs  With  Restrictive  Prescriptions. — 

(1)  The  conference  agreement  includes  the  House  provision 
with  a  modification.  The  Medicare  payment  limit  for  a  single 
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source  drug  or  a  multiple  source  drugs  with  a  restrictive  pre- 
scription is  the  lessor  of: 

(A)  the  90th  percentile  of  actual  charges  for  the  drug  ad- 
justed (as  appropriate  by  the  Secretary)  to  reflect  the 
number  of  dosage  units  or  tablet  units  dispensed;  or 

(B)  the  administrative  allowance  plus  the  number  of  tab- 
lets or  dosage  units  dispensed  times  the  per  tablet  or  per 
unit  average  wholesale  price.  The  agreement  specifies  that 
the  90th  percentile  limit  would  be  computed  on  a  state- 
wide, carrier-wide  or  other  appropriate  geographic  area 
basis  (as  determined  by  the  Secretary)  using  charge  data 
from  the  second  previous  payment  calculation  period.  The 
90th  percentile  limit  would  not  be  used  before  January  1, 
1992  because  the  necessary  data  would  not  be  available. 

(2)  The  conference  agreement  includes  the  House  provision 
with  an  amendment.  The  agreement  requires  the  Secretary  to 
conduct  a  biannual  survey  of  a  representative  sample  of  direct 
sellers,  wholesalers,  or  pharmacists  (as  appropriate)  to  deter- 
mine the  applicable  average  wholesale  price  or  comparable 
direct  price  for  each  single  source  drug  as  of  the  first  day  of 
the  first  month  of  the  previous  payment  calculation  period. 
The  Secretary  would  be  prohibited  from  taking  into  account 
any  discounts  that  might  be  provided  by  wholesalers  or  direct 
sellers  to  pharmacies  in  determining  the  applicable  average 
wholesale  or  direct  prices. 
Because  the  survey  is  a  necessary  part  of  the  drug  benefit  and  is 
vital  to  ensuring  the  integrity  of  reimbursement  limits,  the  confer- 
ence agreement  permits  the  Secretary  to  impose  civil  money  penal- 
ties of  up  to  $10,000  if  a  wholesaler  or  direct  seller  refuses,  after  a 
request  by  the  Secretary,  to  provide  information  required  for  the 
survey  or  provides  information  that  is  false.  The  conference  agree- 
ment also  requires  pharmacies  to  cooperate  with  the  survey  and 
provides  penalties  for  non-compliance.  (See  subparagraph  (g), 
below.)  Information  gathered  pursuant  to  the  survey  would  be  con- 
fidential and  could  not  be  disclosed  by  the  Secretary,  except  as  the 
Secretary  determines  to  be  necessary  to  administer  the  drug  bene- 
fit. 

The  Secretary  would  not  be  required  to  conduct  a  survey  with  re- 
spect to  a  specific  drug  if  the  Secretary  determines  that  such  a 
survey  would  not  be  appropriate  because  of  low  volume  of  sales  or 
other  appropriate  reason.  The  survey  requirement  could  also  be 
waived  for  covered  outpatient  drugs  dispensed  during  1990.  In 
these  circumstances,  the  Secretary  would  rely  on  published  average 
wholesale  prices  from  reliable  sources  and  would  have  the  author- 
ity to  set  the  average  wholesale  price  on  the  basis  of  the  lowest  re- 
liable published  price. 

The  agreement  specifies  that  the  Secretary  shall  make  the  deter- 
mination of  the  average  wholesale  price  based  on  the  price  or 
prices  of  purchases  in  reasonable  quantities.  The  Secretary  is  fur- 
ther required  to  make  the  determinations  and  calculate  the  pay- 
ment limit  on  a  national  basis.  However,  the  Secretary  could  make 
such  determinations  on  a  regional  basis  to  take  into  account  limita- 
tions on  the  availability  of  drug  products  and  variations  in  average 
wholesale  prices  among  regions. 
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(3)  The  conference  agreement  includes  the  Senate  amend- 
ment with  an  amendment.  In  the  case  of  telephone  prescrip- 
tions, a  drug  would  only  be  subject  to  a  restrictive  prescription 
if  the  physician  (or  other  person)  through  use  of  an  appropriate 
phrase  (as  required  for  written  prescriptions)  states  that  a  par- 
ticular brand  must  be  dispensed  and  submits  a  written  confir- 
mation to  the  pharmacy  involved  within  thirty  days  after  the 
date  of  the  telephone  prescription.  If  such  confirmation  is  not 
submitted,  payment  would  be  based  on  limits  for  the  corre- 
sponding multiple  source  drug. 

(h)  Payment  Limit  For  Multiple  Source  Drugs  Without  Restrictive 
Prescriptions.  — 

(1)  The  conference  agreement  includes  the  Senate  amend- 
ment with  an  amendment.  The  payment  limit  for  a  multiple 
source  drug  without  a  restrictive  prescription  is  the  sum  of:  (A) 
the  product  of  the  number  of  dosage  units  or  tablet  units  dis- 
pensed and  the  unweighted  median  of  the  per  unit  average 
wholesale  prices  of  the  available  drug  products  plus  (B)  an  ad- 
ministrative allowance. 

To  determine  the  median,  the  Secretary  would  array  the  average 
wholesale  prices  (by  appropriate  dosage  or  tablet  unit)  for  all  FDA 
approved  drug  products  that  are  rated  by  the  FDA  as  therapeuti- 
cally equivalent,  including  the  corresponding  brand  name  drug. 
(See  subparagraph  (3),  below. 

(2)  The  conference  agreement  includes  the  Senate  amend- 
ment with  a  modification.  In  calculating  the  unweighted 
median,  the  Secretary  is  generally  expected  to  use  the  average 
wholesale  price  for  multiple  source  drugs  based  on  reliable 
published  sources.  However,  where  appropriate,  the  Secretary 
may  conduct  a  biannual  survey  of  average  wholesale  prices  of 
specific  multiple  source  drugs.  Such  a  survey  is  comparable  to 
(and  could  be  conducted  in  conjunction  with)  the  annual 
survey  of  such  prices  for  single  source  drugs.  The  conferees 
intend  that  the  Secretary  may  exclude  a  drug  from  the  calcula- 
tion of  the  median  if  it  is  not  being  actively  marketed. 

(3)  The  conference  agreement  includes  the  House  provision 
with  an  amendment.  The  agreement  provides  that  in  order  for 
drugs  to  be  multiple  source  drugs,  the  FDA  must  determine 
that  they  are  pharmaceutically  equivalent  and  bioequivalent 
as  defined  by  the  Medicare  statute.  This  definition  is  the  same 
as  that  currently  used  by  the  FDA.  The  agreement  assumes 
that  such  FDA  determination  would  be  made  at  the  time  FDA 
approves  the  drug;  it  does  not  require  a  new  or  subsequent  de- 
termination. 

If  the  FDA  changes  the  definition  of  therapeutic  equivalence 
through  a  formal  rule-making  procedure  (including  a  90  day  com- 
ment period),  the  requirement  of  pharmaceutical  equivalence  and 
bioequivalence  as  contained  in  the  Medicare  statute  would  not 
apply  and  the  drug  would  only  be  required  to  meet  the  revised 
FDA  definition  of  therapeutic  equivalence. 

(4)  The  conference  agreement  does  not  include  the  House 
provision. 

(i)  Administrative  Allowance. — The  conference  agreement  in- 
cludes the  Senate  amendment  with  an  amendment  setting  the  ad- 
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ministrative  allowance  for  participating  pharmacies  at  $4.50  in 
1990  and  1991  and  for  nonparticipating  pharmacies  at  $2.50  in  1990 
and  1991.  Thereafter,  the  allowances  are  indexed  by  the  GNP  price 
deflator. 

(J)  Assuring  Appropriate  Utilization. — 

(1)  The  conference  agreement  includes  the  Senate  amend- 
ment with  modifications.  The  agreement  does  not  include  the 
provision  authorizing  the  Secretary  to  deny  payment  for  drugs 
prescribed  or  dispensed  with  excessive  frequency  or  in  exces- 
sive quantities.  The  conferees  note  that  such  new  authority  is 
unnecessary.  The  Secretary  already  has  authority  under  Sec- 
tion 1862(a)(1)  of  the  Social  Security  Act  to  deny  payment  for 
items  and  services  that  are  not  reasonable  and  necessary  for 
the  diagnosis  or  treatment  of  illness  or  injury.  Pursuant  to  this 
authority,  the  Secretary  could  deny  payment  for  drugs  pre- 
scribed or  dispensed  with  excessive  frequency  or  in  excessive 
quantities. 

The  conference  agreement  requires  the  Secretary  to  establish  a 
program  to  identify:  (i)  instances  and  patterns  of  unnecessary  or  in- 
appropriate prescribing  or  dispensing  practices;  (ii)  instances  or 
patterns  of  substandard  care;  and  (iii)  potential  adverse  drug  reac- 
tions. 

The  conferees  expect  that  participating  pharmacists  will  review 
the  medication  profile  of  beneficiaries  for  potential  adverse  reac- 
tions before  filling  prescriptions.  The  conferees  further  intend  that 
carriers  will  review  claims  retrospectively  to  identify  practitioners 
exhibiting  a  pattern  of  inappropriate  drug  prescribing  or  dispens- 
ing. 

The  conference  agreement  also  requires  the  Secretary  to  estab- 
lish an  educational  program  to  educate  physicians  and  pharmacists 
about  inappropriate  prescribing  and  dispensing  practices.  This  pro- 
gram is  expected  to  include  a  range  of  educational  interventions, 
ranging  from  written  to  face-to-face  communications. 

(2)  The  conference  agreement  includes  the  Senate  amend- 
ment with  modifications. 

The  conference  agreement  does  not  include  the  Senate  provision 
which  would  have  required  the  use  of  diagnosis  codes  on  all  pre- 
scriptions. The  conferees  believe  this  requirement  would  have  been 
unduly  burdensome  for  physicians.  Instead,  the  conference  agree- 
ment requires  physicians  to  report  the  appropriate  diagnosis  code 
(or  codes)  on  all  claims  for  services  they  provide.  This  information 
would  be  available  for  immediate  use  for  utilization  review  of  phy- 
sician services  (and  could  be  used  for  prepajmient  screens)  and 
could  be  used  in  the  future  to  facilitate  drug  utilization  review  by 
merging  Part  B  with  drug  claims  data. 

To  enforce  the  requirement  of  submission  of  diagnosis  codes,  the 
Secretary  would  be  authorized  to  deny  payment  on  assigned  claims 
if  the  required  diagnostic  information  is  not  provided.  In  the  case 
of  non-assigned  claims,  if  a  physician  knowingly  and  willfully  fails 
to  respond  to  a  request  by  a  carrier  to  provide  required  information 
not  initially  included,  the  physician  could  be  subject  to  civil  money 
penalties  of  up  to  $2,000.  Moreover,  if  a  physician  knowingly  and 
willfully  continues  not  to  provide  the  required  diagnostic  informa- 
tion on  the  initial  claims  after  being  notified  of  the  specific  obliga- 
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tion  to  provide  such  information,  the  physician  could  be  subject  to 
civil  monetary  penalties  and  or  exclusion  from  Medicare  under  Sec- 
tion 1842(j)(2)(A)  of  the  Social  Security  Act. 

The  conferees  intend  that  the  Secretary  will  take  appropriate 
measures  to  insure  the  confidentiality  of  patient-specific  informa- 
tion which  has  been  obtained. 

The  conference  agreement  includes  the  Senate  provision  on  drug 
utilization  review  standards  with  modifications.  The  Secretary 
would  be  required  to  establish  standards  for  the  use  of  each  cov- 
ered outpatient  drug  based  on  accepted  medical  practice.  In  estab- 
lishing these  standards,  the  Secretary  would  be  required  to  incorpo- 
rate standards  from  one  (or  more)  current  authoritative  compendia 
as  the  Secretary  may  select. 

The  conferees  expect  that  included  among  the  compendia  the 
Secretary  will  consider  for  use  are  the  United  States  Pharmacopoe- 
ia Dispensing  Information,  volume  1  (Drug  Information  for  the 
Health  Care  Professional),  the  American  Medical  Association's 
Drug  Evaluations,  and  American  Hospital  Formulary  Service  Drug 
Information.  The  conferees  expect  that  the  Secretary  will  use  only 
those  compendia  which  base  such  standards  on  a  review  of  pub- 
lished scientific  and  medical  information,  which  provide  for  a 
public  comment  and  review  process,  and  which  provide  adequate 
assurances  that  the  panelists  who  establish  standards  are  free  of 
financial  (or  other)  conflicts  of  interest. 

The  Secretary,  through  rule-making,  may  modify  these  stand- 
ards, for  use  in  the  Medicare  program,  on  the  basis  of  published 
scientific  and  medical  information  indicating  that  such  standards 
are  not  consistent  with  the  safe  and  effective  use  of  such  drug. 

The  conference  agreement  also  specifies  that  nothing  in  Title 
XVIII  of  the  Social  Security  Act  should  be  construed  as  authorizing 
the  Secretary  to  establish  a  formulary  by  excluding  from  coverage: 
(i)  any  specific  covered  outpatient  drug  or  class  of  drugs  or  (ii)  the 
specific  use  of  any  covered  outpatient  drug  with  respect  to  a  specif- 
ic indication,  unless  the  exclusion  is  pursuant  to  Section  1862(a)(1) 
and  is  based  on  a  finding  by  the  Secretary  that  such  use  is  not  safe 
or  effective.  The  Secretary  could,  however,  exclude  certain  drugs 
pursuant  to  Section  1862(c),  relating  to  exclusions  for  drugs  subject 
to  a  proposed  order  by  the  FDA  to  withdraw  marketing  approval, 
or  1861(t)(4)(A),  relating  to  the  definition  of  covered  home  IV  ther- 
apy drugs  {See  subparagraph  (b),  above). 

(k)  Treatment  of  Certain  Prepaid  Organizations. — The  conference 
agreement  does  not  include  the  House  provision  or  the  Senate 
amendment.  {See  subparagraph  (q),  below.) 

(1)  Physician  Guide.— The  conference  agreement  includes  the 
Senate  amendment  with  a  clarification.  The  Secretary  is  required 
to  mail  the  guide  by  January  1  of  each  year,  beginning  in  1991,  to 
participating  hospitals,  to  each  physician  who  routinely  provides 
Part  B  services,  to  Social  Security  offices,  to  senior  citizen  centers, 
and  to  other  appropriate  places. 

(m)  Special  Cost  Control  Measures. — The  conference  agreement 
includes  the  Senate  amendment  with  a  modification.  The  agree- 
ment requires  the  Secretary,  immediately  upon  enactment,  to 
begin  compiling  information  on  prices  charged  by  manufacturers 
and  by  retail  pharmacies  for  covered  outpatient  drugs.  The  Secre- 


193 


tary  shall  compare  increases  in  drug  prices  for  each  six  month 
period  beginning  January  1,  1987,  with  the  average  semi-annual  in- 
crease in  such  prices  during  the  January  1,  1981  to  January  1,  1987 
period.  The  agreement  also  requires  the  Secretary  to  review  all 
available  information  on  the  use  of  prescription  drugs  by  Medicare 
beneficiaries.  The  conference  agreement  requires  the  Secretary  to 
file  a  report  with  the  House  Committees  on  Ways  and  Means  and 
Energy  and  Commerce  and  the  Senate  Committee  on  Finance  in 
May  and  November  of  1989  and  1990  and  in  May  of  each  succeed- 
ing year  containing  this  information. 

Each  report  submitted  after  1991  will  also  include  an  explana- 
tion of  the  extent  to  which  increases  in  expenditures  for  covered 
outpatient  drugs  are  the  result  of  price  increases  by  manufacturers 
and  pharmacists  and  increased  drug  use  by  beneficiaries  and  will 
include  information:  (i)  on  the  projected  budgetary  status  of  the 
prescription  drug  trust  fund  for  the  succeeding  year;  (ii)  projected 
increases  in  manufacturer's  and  pharmacists'  prices;  (iii)  the  pro- 
jected level  of  utilization  of  covered  outpatient  drugs  by  benefici- 
aries; and  (iv)  projected  administrative  costs. 

The  conference  agreement  requires  the  Secretary  to  submit 
monthly  reports  to  the  Congress,  from  October  1991  through  April 
1993,  showing  monthly  outlays  and  receipts  of  the  Federal  Cata- 
strophic Drug  Insurance  Trust  Fund. 

The  agreement  further  specifies  that  the  Secretary's  May  1,  1992 
and  1993  reports  will  determine  whether  the  anticipated  outlays 
and  receipts  of  the  new  trust  fund  are  sufficient  to  achieve  the  es- 
tablished contingency  reserve  margin  for  1993  and  1994.  If  not,  the 
report  will  recommend  necessary  changes  (which  will  also  be  pub- 
lished in  the  Federal  Register  by  May  1  as  a  proposed  regulation). 
Any  such  recommended  changes  should  appropriately  address  each 
of  the  causes  of  increased  or  unanticipated  costs  for  the  program. 

If  the  Secretary  hais  published  a  proposed  regulation  by  May  1  of 
1992  or  1993,  the  Secretary  may  publish  a  final  regulation  during 
the  last  3  days  of  September  of  such  year  to  implement  the  changes 
proposed.  Such  changes  will  become  effective  as  of  January  1  of  the 
next  year  and  will  apply  only  during  such  year  and  will  take  effect 
notwithstanding  any  other  provisions  of  this  part. 

Several  limitations,  however,  would  apply  to  the  Secretary's  cost 
control  authority.  First,  the  final  regulation  may  not  provide  for  a 
net  reduction  in  outlays  in  excess  of  the  net  reduction  provided  in 
the  proposed  regulation.  Second,  the  Secretary  may  not  provide  for 
a  formulary  in  violation  of  the  prohibition  contained  in  subpara- 
graph (j).  Third,  the  Secretary  may  not  change  the  methodology  for 
calculating  whether  the  drug  deductible  has  been  met  (but  could 
change  the  level  of  the  deductible).  Finally,  the  Secretary  could  not 
increase  the  coinsurance  above  the  level  in  effect  during  the  previ- 
ous year. 

The  conferees  intend  that,  in  designing  any  cost  control  recom- 
mendations, the  Secretary  will  attempt  to  insure  that  beneficiary 
access  will  not  be  adversely  affected. 

The  conferees  expect  and  encourage  the  Secretary  to  make  other 
recommendations  concerning  legislative  changes  that  would  im- 
prove the  administration  of  the  new  outpatient  prescription  drug 
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benefit.  Such  recommendations  would  be  subject  to  approval  by  the 
Congress  as  part  of  the  normal  legislative  process. 

The  conferees  understand  that  the  proposed  and  final  regulations 
will  not  be  reflected  in  the  Congressional  Budget  Office's  August 
baseline  for  FY  1993  and  FY  1994. 

(n)  High  Volume  Pharmacies. — The  conference  agreement  in- 
cludes the  Senate  amendment  with  a  modification  limiting  the 
Secretary's  authority  to  reducing  the  administrative  allowance  for 
mail  service  pharmacies.  Such  reductions  (if  any)  must  be  based  on 
differences  between  mail  service  pharmacies  and  other  pharmacies 
with  respect  to  operating  costs  and  other  economies. 

(o)  Report  on  Payment  Limits. — The  conference  agreement  de- 
letes this  provision.  The  conferees  intend  to  request,  by  letter,  the 
Office  of  Technology  Assessment  to  prepare  a  study  on  possible  al- 
ternative payment  methodologies. 

(p)  Report  on  Covered  Outpatient  Drug  Index. — The  conference 
agreement  does  not  include  the  House  provision, 
(q)  Participating  Pharmacies.— 

(1)(A). — The  conference  agreement  includes  the  Senate 
amendment.  The  conferees  note  that  some  prepaid  health 
plans  operate  pharmacies  which  charge  members  of  the  plan 
less  than  the  pharmacy  charges  members  of  the  general  public. 
In  this  case,  the  conferees  intend  that  the  test  of  compliance 
with  this  provision  be  based  on  the  pharmacy's  charges  to 
members  of  the  general  public  who  are  not  members  of  the 
prepaid  health  plan. 

dXB). — The  conference  agreement  includes  the  House  provi- 
sion. 

dXC). — The  conference  agreement  includes  the  House  provi- 
sion with  a  modification.  The  Secretary  would  be  required  by 
January  1,  1991  to  establish  an  electronic  point-of-sale  claims 
processing  system  for  use  by  carriers  and  participating  phar- 
macies. Participating  pharmacies  would  be  required  to  trans- 
mit information  regarding  all  covered  outpatient  drugs  dis- 
pensed to  Medicare  beneficiaries  by  such  pharmacies  regard- 
less of  deductible  status. 
The  conferees  consider  the  electronic  billing  system  integral  to 
the  smooth  administration  of  the  prescription  drug  benefit.  The 
conferees  expect  that  the  Secretary  will  devote  the  necessary  re- 
sources to  make  the  electronic  system  fully  and  successfully  oper- 
ational by  January  1,  1991.  Moreover,  the  conferees  expect  that  the 
system  will  be  thoroughly  tested  prior  to  that  date. 

(IXD). — The  conference  agreement  does  not  include  the 
House  or  Senate  provision. 

(IXE). — The  conference  agreement  includes  the  Senate 
amendment. 

(IXF). — The  conference  agreement  includes  the  Senate 
amendment. 

(IXG). — The  conference  agreement  includes  the  Senate 
amendment  with  an  amendment  deleting  the  exemption  for 
undue  hardship.  As  noted  above,  the  agreement  requires  the 
Secretary  to  implement  an  electronic  point-of-sale  system  by 
January  1,  1991.  The  agreement  further  requires  the  Secretary 
to  provide,  upon  request,  such  electronic  equipment  and  techni- 


195 


cal  assistance  (other  than  costs  associated  with  obtaining, 
maintaining,  or  expanding  telephone  service)  as  the  Secretary 
determines  may  be  necessary  for  a  pharmacy  to  submit  claims 
through  the  electronic  system.  Because  the  equipment  would 
be  provided  where  necessary  an  exemption  for  hardship  cases 
is  not  needed. 

The  conference  agreement  requires  participating  pharmacies  to 
provide  information  requested  by  the  Secretary  in  conjunction  with 
biannual  surveys  conducted  by  the  Secretary  to  determine  average 
wholesale  prices,  (see  Item  lOg). 

All  of  the  preceding  requirements  for  participating  pharmacies 
would  be  first  effective  for  covered  outpatient  drugs  dispensed  on 
or  after  January  1,  1991.  Claims  for  drugs  dispensed  during  1990 
would  be  handled  by  existing  Medicare  carriers  and  the  benefi- 
ciary's deductible  status  would  be  determined  by  these  carriers  as 
under  current  law. 

The  Secretary  would  have  authority  to  specify  claims  processing 
and  payment  procedures  in  the  event  of  temporary  failure  of  the 
electronic  claims  processing  system, 

(2)  . — The  conference  agreement  includes  the  Senate  amend- 
ment with  an  amendment  deleting  the  requirement  that  the 
Secretary  submit  lists  of  payment  limit  to  pharmacies  in  ad- 
vance of  the  payment  calculation  period. 

(3)  . — The  conference  agreement  includes  the  Senate  amend- 
ment with  a  modification.  The  agreement  provides  that  the 
audits  would  assure  compliance  with  requirements  for  partici- 
pation and  would  assure  the  accuracy  of  information  submitted 
by  pharmacies. 

(4)  . — The  conference  agreement  includes  the  Senate  amend- 
ment with  an  amendment  clarifying  that  the  requirement  to 
accept  assignment  begins  at  the  point  where  the  Secretary, 
through  the  electronic  point-of-sale  system  or  otherwise,  noti- 
fies the  pharmacy  that  the  beneficiary  has  met  the  deductible. 

(r)  Civil  Monetary  Penalty. — The  conference  agreement  includes 
the  Senate  amendment  authorizing  civil  monetary  penalties  for 
pharmacies  that  charge  Medicare  beneficiaries  more  than  they 
charge  the  general  public.  For  purposes  of  this  provision,  the  price 
charged  to  the  general  public  is  the  pharmacy's  price  to  a  customer 
who  is  not  a  member  of  any  group  which  has  obtained  a  discounted 
price  from  that  pharmacy,  such  as  an  HMO. 

The  conference  agreement  also  authorizes  civil  monetary  penal- 
ties for  pharmacies  that  fail  to  provide  information  requested  by 
the  Secretary  as  part  of  the  biannual  survey  of  wholesale  prices 
(see  Item  lOg). 

(s)  Limitation  to  60  Day  Prescription. — The  conference  agreement 
includes  the  Senate  amendment  with  an  amendment.  No  payment 
may  be  made  for  any  expense  incurred  for  a  covered  outpatient 
drug  if  it  is  dispensed  in  a  quantity  exceeding  a  30  day  supply, 
except  that  the  Secretary  may  authorize  a  longer  supply  (not  ex- 
ceeding 90  days,  except  in  exceptional  circumstances).  Such  ex- 
tended supply  policies  may  apply  to  specific  drugs  or  classes  of 
drugs  and  may  be  subject  to  appropriate  conditions  as  the  Secre- 
tary may  establish. 
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(t)  Additional  Premium  for  Prescription  Drug  Benefit — See  Item 
No.  15. 

(u)  Use  of  Carriers  in  Administration. — 

(1)  The  conference  agreement  includes  the  Senate  amend- 
ment with  modifications. 

Current  law  requires  that  a  Medicare  carrier  be  an  insurer  of 
health  care  services.  The  conference  agreement  waives  this  require- 
ment and  authorizes  the  Secretary  to  contract  with  other  entities 
for  implementation  and  operation  of  the  electronic  point-of-sale 
claims  processing  system  and  for  related  functions.  Such  entities 
include  voluntary  associations,  corporations,  partnerships,  or  other 
nongovernmental  organizations.  Such  contracts  may  be  on  a  re- 
gional basis. 

If  the  Secretary  requires  a  carrier  to  subcontract  with  such  an 
entity  for  this  purpose,  the  conferees  expect  the  Secretary  to  take 
this  arrangement  into  account  in  evaluating  the  carrier's  perform- 
ance. The  failure  of  such  entity  to  properly  carry  out  its  responsi- 
bilities should  not  adversely  affect  the  carrier's  performance 
rating. 

The  conferees  further  intend  that  the  term  "related  functions" 
would  apply  to  functions  closely  related  to  the  implementation  and 
operation  of  the  electronic  system,  such  as  initial  claims  denials 
made  through  the  system.  Other  functions,  such  as  the  handling  of 
beneficiary  inquiries  and  carrier  fair  hearings,  would  remain  with 
the  traditional  Medicare  carriers. 

The  agreement  permits  the  Secretary  to  use  fixed-price  contracts 
for  electronic  claims  processing  (and  related  functions)  but  requires 
the  Secretary  to:  (i)  publish  in  the  Federal  Register  general  criteria 
and  standards  used  for  evaluating  contractors  and  provide  opportu- 
nity for  public  comment;  (ii)  publish  in  the  Federal  Register  any 
new  policy  or  procedure  that  substantially  affects  the  performance 
of  contracts  30  days  before  such  policy  or  procedure  is  to  take 
effect;  and  (iii)  negotiate  necessary  contractual  modifications  with 
contractors  before  requiring  them  to  perform  any  additional  func- 
tions. 

The  conferees  expect  that  the  Secretary  would  initially  contract 
with  more  than  one  entity  to  establish  more  than  one  electronic 
system. 

The  agreement  specifies  that  current  law  requirements  regarding 
coordination  of  benefits  pajonents  with  Medicare  supplemental  in- 
surers will  not  apply  to  covered  outpatient  drugs  until  January  1, 
1993. 

(2)  The  conference  agreement  includes  the  Senate  amend- 
ment with  a  modification.  The  agreement  requires  contractors 
processing  claims  for  prescription  drugs  to  provide  for  a 
monthly  payment  cycle.  All  claims  received  and  approved  for 
each  participating  pharmacy  or  individual  submitting  claims 
in  the  period  since  the  previous  payment  date  would  be  paid  at 
the  end  of  the  payment  cycle. 

The  conferees  understand  that  under  this  system,  claims  would 
be  paid,  on  average,  15  days  after  receipt.  If  payment  is  delayed 
more  than  5  days  after  the  requisite  payment  date,  interest  shall 
accrue  until  payment  is  made. 
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(3)  The  conference  agreement  includes  the  Senate  amend- 
ment. 

(v)  Modification  of  HMO/CMP  Provisions. — 

(1)  The  conference  agreement  does  not  include  the  House 
provision  or  the  Senate  amendment. 

(2)  The  conference  agreement  includes  the  Senate  amend- 
ment. 

(3)  The  conference  agreement  includes  the  Senate  amend- 
ment. 

(w)  Medicaid  Requirements. — See  Item  No.  33. 

(x)  Beneficiary  Drug  Cost  Survey  and  CBO  Report. — 

(1)  The  conference  agreement  includes  the  Senate  amend- 
ment with  a  modification.  Data  obtained  from  the  1987  Nation- 
al medical  Expenditure  Survey  (NMES)  would  be  used  in  lieu 
of  conducting  a  new  survey.  Based  on  this  data,  the  Secretary 
would  submit  a  report  on  expenses  incurred  by  Medicare  bene- 
ficiaries for  outpatient  drugs  to  Congress  by  April  1,  1989.  Also 
by  this  date,  the  Secretary  would  provide  the  Director  of  the 
Congressional  Budget  Office  any  data  from  the  survey  that  the 
Director  may  request  to  make  the  estimates  required  under 
subparagraph  (2)  below. 

(2)  The  conference  agreement  includes  the  Senate  amend- 
ment with  an  amendment  specifying  the  CBO  report  is  due  by 
June  1,  1989,  or  60  days  after  the  date  the  Secretary  provides 
the  requested  data  under  subparagraph  (1).  The  report  is  to  in- 
clude estimated  outlays  and  revenues  (with  projected  trust 
fund  balances)  for  the  period  from  FY  1990  through  FY  1993. 

(3)  The  conference  agreement  does  not  include  the  Senate 
amendment. 

(y)  Prescription  Drug  Payment  Review  Commission. — The  confer- 
ence agreement  includes  the  House  provision  with  an  amendment. 
The  Commission  is  to  be  established  by  January  1,  1989.  The  con- 
ferees expect  that  one  of  the  eleven  commissioners  would  be  associ- 
ated with  a  brand  name  drug  manufacturer  while  another  would 
be  associated  with  a  generic  drug  manufacturer. 

The  Commission  is  directed  to  submit  an  annual  report  to  Con- 
gress by  May  1  of  each  year,  beginning  May  1,  1990.  The  report 
would  concern  methods  of  determining  payment  for  the  outpatient 
prescription  drug  benefit  authorized  under  this  legislation.  Begin- 
ning in  1992,  the  annual  report  must  include  comments  on  both 
the  budgetary  status  of  the  Federal  Catastrophic  Drug  Insurance 
Trust  Fund  and  recommendations  for  any  changes  necessary  to 
reduce  outlays  in  order  to  achieve  the  established  contingency 
margin  for  the  following  year.  These  recommendations  are  to  take 
into  account  the  causes  of  increased  or  unanticipated  outlays  for 
covered  drugs  in  the  year. 

Beginning  in  1992,  the  annual  report  would  also  include  informa- 
tion on  increases  in  manufacturers'  prices  for  prescription  drugs, 
increases  in  pharmacies'  charges  for  such  drugs,  utilization  of  the 
outpatient  prescription  drug  benefit  by  beneficiaries,  and  adminis- 
trative costs  associated  with  the  benefit. 

(z)  Additional  Studies. — The  conference  agreement  includes  the 
Senate  amendment  with  modifications.  The  requirement  for  a 
report  on  third  party  coverage  is  not  included.  The  conferees  note 
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that  under  subparagraph  (x)  the  Secretary  is  required  to  conduct  a 
study  of  drug  expenditures  by  the  elderly.  It  is  expected  that  the 
issue  of  third  party  coverage  will  be  addressed  in  that  study. 

The  conference  agreement  provides  for  a  one-time  study  by  the 
GAO  which  would  include:  (i)  a  comparison  of  average  wholesale 
drug  prices  and  actual  acquisition  costs  by  type  of  pharmacy;  (ii)  an 
analysis  of  the  discounts  offered  by  pharmacies  to  other  third-party 
insurers;  and  (iii)  an  analysis  of  overhead  costs  of  retail  pharma- 
cies. The  study  would  be  due  to  Congress  by  May  1,  1991. 

Pharmacies  participating  in  Medicare  or  Medicaid  would  be  re- 
quired to  provide  the  GAO  with  reasonable  access  to  records 
needed  to  conduct  the  study;  non-compliance  would  be  subject  to 
exclusion  from  Medicare  or  Medicaid  under  Section  1128(a)  of  the 
Social  Security  Act.  The  conferees  expect  that  the  GAO  would  not 
release  any  data  from  the  study  in  a  manner  which  could  be  identi- 
fied with  individual  pharmacies. 

The  conference  agreement  does  not  include  a  requirement  for  a 
study  on  the  potential  application  of  new  claims  processing  and 
billing  technologies.  The  conferees  note  that  the  agreement  re- 
quires the  Secretary  to  implement  an  electronic  point-of-sale  claims 
processing  system. 

The  conference  sigreement  requires  a  study  of  methods  to  im- 
prove utilization  review  of  covered  outpatient  drugs.  The  study  is 
due  to  the  Congress  by  January  1,  1993. 

The  conference  agreement  does  not  include  the  requirement  that 
the  Secretary  study  alternative  pajonent  methodologies  for  covered 
outpatient  drugs.  The  conferees  note  that  under  subparagraph  (o) 
above,  the  conferees  intend  to  request  the  Office  of  Technology  As- 
sessment to  conduct  a  similar  study. 

The  conference  agreement  also  does  not  include  the  study  on  in- 
duced demand.  The  conferees  expect  that  this  issue  will  be  ad- 
dressed in  the  study  required  under  subpareigraph  (x). 

The  conference  agreement  specifies  that  the  longitudinal  study  of 
the  use  of  covered  outpatient  drugs  by  Medicare  beneficiaries  is  to 
be  conducted  as  a  follow-up  to  the  19s7  NMES  study.  The  report  is 
due  January  1,  1993. 

The  conference  agreement  expands  the  scope  of  the  requisite 
study  on  experimental  cancer  drugs  to  include  other  experimental 
drugs  and  biologicals.  This  report  is  due  January  1,  1990. 

The  conference  agreement  also  requires  the  Secretary  to  study 
the  potential  of  mail  service  pharmacies  to  reduce,  the  cost  of  cov- 
ered outpatient  drugs  for  beneficiaries  and  for  the  Medicare  pro- 
gram and  to  report  to  Congress  by  January  1,  1990. 

(aa)  Study  of  the  Treatment  of  Prescription  Drugs, — The  confer- 
ence agreement  does  not  include  the  Senate  amemdment. 

(bb)  Simplification  of  Recordkeeping. — The  conference  agreement 
includes  the  Senate  amendment  with  modifications.  The  agreement 
requires  the  Secretary  to  develop  a  standard  claims  form  and  a 
standard  format  for  electronically  submitted  claims  to  be  used  by 
Medicare  and  other  third  parties  for  covered  outpatient  drugs.  The 
Secretary  would  consult  with  representatives  of  pharmacies  and 
other  interested  individuals  in  developing  these  standards.  The  Sec- 
retary would  be  required  to  distribute  official  sample  copies  by  Oc- 
tober 1,  1989. 
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The  conference  agreement  does  not  include  the  requirement  for 
demonstration  projects  testing  various  electronic  billing  systems. 
The  conferees  note  that  the  Secretary  is  required  to  implement  a 
point-of-sale  electronic  claims  processing  system. 

Effective  Date. — Applies  to  items  dispensed  on  or  after  January 
1,  1990,  except  for  the  following. 

Prompt  payment  requirements  for  carriers  take  effect  on  Janu- 
ary 1,  1991,  but  are  not  to  be  construed  as  requiring  payment 
before  February  1,  1991,  thereby  permitting  implementation  of 
staggered  billing  cycles. 

Provisions  relating  to  modification  of  HMO/CMP  contracts  apply 
to  new  enrollments  effective  on  or  after  January  1,  1990. 

Diagnostic  coding  requirements  apply  to  services  furnished  on  or 
after  April  1,  1989. 

11.  Coverage  of  Home  Intravenous  Drug  Therapy  (Section  7 A  of 
Senate  amendment) 

Present  Law 

(a)  General — Drugs  and  biologicals,  which  cannot  be  self-admin- 
istered  and  which  are  furnished  as  an  incident  to  a  physician's  pro- 
fessional service,  are  included  within  the  definition  of  ''medical  and 
other  health  services,"  and  are  covered  under  Part  B.  Such  cover- 
age also  includes  antigens  prepared  by  a  physician  and  adminis- 
tered by  or  under  the  supervision  of  a  physician. 

(h)  Payment. — No  provision. 

(c)  Certification. — Except  for  certain  inpatient  or  outpatient  serv- 
ices provided  by  hospitals,  payments  for  services  to  providers  under 
Part  B  may  only  be  made  if  a  physician  certifies  (and  recertifies 
where  such  services  are  furnished  over  an  extended  period)  that 
the  services  are  necessary. 

(d)  Certification  of  Providers. — The  Secretary,  in  carrying  out  his 
functions  related  to  determination  of  conditions  of  participation  of 
providers  of  services,  shall  consult  with  appropriate  national  listing 
and  accreditation  bodies,  and  may  consult  with  appropriate  local 
agencies.  If  a  State  imposes  higher  requirements  on  institutions  as 
a  condition  of  payment  under  titles  I,  XVI,  or  XIX  (Medicaid)  of 
the  Social  Security  Act,  the  Secretary  shall  impose  like  require- 
ments under  Medicare. 

(e)  Intermediate  Sanctions  for  Home  Intravenous  Drug  Therapy 
Providers. — No  provision. 

(f)  Publication  Requirement. — No  provision. 

House  bill 

No  provision. 

Senate  armament 

(a)  Gencot. — Provides  for  Medicare  coverage  of  intravenous  di  ag 
therapies  provided  in  the  home.  Honie  intravenous  therapy  is  de- 
fined as  items  and  services  that:  (1'  are  provided  to  an  individual 
who  is  under  the  care  of  a  physician:  f2)  are  provided  in  the  resi- 
dence used  as  the  individual's  home;  (3)  are  provided  by  a  qualified 
home  intravenous  drug  therapy  provider  or  by  others  under  ar- 
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rangement  with  such  provider;  and  (4)  are  provided  under  a  plan 
established  and  periodically  reviewed  by  a  physician. 

Coverage  for  home  intravenous  drug  therapy  includes  nursing, 
pharmacy  and  related  services  as  are  necessary  to  safely  and  effec- 
tively conduct  an  intravenously  administered  anti-infective  or 
cancer  chemotherapeutic  drug  regimen  through  the  use  of  a  cov- 
ered outpatient  drug  or  use  of  any  other  intravenously  adminis- 
tered drug  which  the  Secretary  (in  consultation  with  providers,  cli- 
nicians and  consumers)  determines  may  be  safely  provided  in  the 
home. 

A  qualified  home  intravenous  drug  therapy  provider  is  defined  as 
a  home  health  agency  certified  by  the  Secretary  as  meeting  certain 
conditions  of  particpation,  or  other  entity  certified  by  the  Secretary 
as  meeting  certain  conditions  of  participation.  The  conditions  of 
participation  require  that  the  home  health  agency  or  other  entity: 
(1)  is  capable  of  providing  or  arranging  for  the  provision  of  home 
intravenous  drug  therapy;  (2)  maintains  clinical  records;  (3)  has 
written  policies  to  govern  the  provision  of  services;  (4)  makes  serv- 
ices available  24  hours  per  day,  seven  days  a  week  as  necessary;  (5) 
coordinates  all  services  with  the  patient's  physician;  (6)  conducts  a 
quality  assessment  and  assurance  program,  including  drug  regimen 
review  and  coordination  of  patient  care;  (7)  assures  that  only 
trained  personnel  provide  chemotherapy  or  any  other  service 
where  training  is  required  to  safely  provide  the  service;  (8)  assumes 
responsibility  for  the  quality  of  services  provided  by  others  under 
arrangements;  and  (9)  meets  such  other  conditions  as  the  Secretary 
determines  are  necessary  for  the  safe  and  effective  provision  of 
services  and  as-  necessary  for  the  efficient  administration  of  the 
benefit. 

(b)  Paym^/i/.— Requires  the  Secretary  to  establish  a  fee  schedule 
for  home  intravenous  drug  therapy  prior  to  the  beginning  of  each 
calendar  year,  beginning  prior  to  calendar  year  1990.  The  fee 
schedule  is  to  be  established  on  a  per  diem  basis.  The  fee  schedule 
is  to  be  based  on  a  study  of  current  reimbursement  for  similar 
items  and  services  provided  under  Medicare,  on  the  customary 
charges  for  such  therapy,  and  on  such  other  information  as  the 
Secretary  deems  appropriate. 

Reimbursement  for  home  intravenous  drug  therapy  is  100  per- 
cent of  the  lesser  of  the  actual  charge  and  the  fee  schedule  amount. 
Payments  for  these  items  and  services  is  not  subject  to  the  annual 
Part  B  deductible  amount. 

(c)  Certification.— Provides  that  coverage  for  home  intravenous 
drug  therapy  is  limited  to  cases  in  which  a  physician  certifies  that 
(1)  such  therapy  is  required  by  the  individual,  (2)  a  plan  for  fur- 
nishing the  therapy  has  been  established  and  is  periodically  re- 
viewed by  a  physician,  (3)  the  therapy  is  furnished  while  the  indi- 
vidual is  under  the  care  of  a  physician,  and  (4)  the  therapy  is  pro- 
vided in  a  place  of  residence  used  as  the  individual's  home. 

(d)  Certification  of  Providers. --Adds  home  intravenous  drug  ther- 
apy providers  to  the  list  of  providers  for  which  the  Secretary  shall 
consult  with  appropriate  State  agencies  and  recognized  national 
listing  or  accrediting  bodies,  and  appropriate  local  agencies  in  de- 
termining the  conditions  of  participation. 
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(e)  Intermediate  Sanctions  for  Home  Intravenous  Drug  Therapy 
Providers.— Frowides  that  the  Secretary  shall  develop  and  imple- 
ment "intermediate  sanctions,"  in  lieu  of  canceling  the  certifica- 
tion of  the  provider,  that  may  be  imposed  for  a  period  of  up  to  one 
year  against  home  intravenous  drug  therapy  providers  that  are  de- 
termined by  the  Secretary  to  no  longer  meet  the  conditions  of  par- 
ticipation. The  Secretary  shall  provide  appropriate  appeals  proce- 
dures relating  to  the  imposition  of  such  intermediate  sanctions. 
The  intermediate  sanctions  shall  include  civil  money  penalties  and 
suspension  of  all  or  part  of  reimbursement  amounts  that  would 
otherwise  be  made  under  Medicare.  Such  sanctions  are  in  addition 
to  sanctions  otherwise  available  under  State  or  Federal  law. 

The  Secretary  shall  develop  and  implement  specific  procedures 
with  respect  to  when  and  how  each  of  the  intermediate  sanctions 
may  be  imposed,  the  amount  of  any  fines  and  the  severity  of  each 
penalty.  The  procedures  are  to  be  designed  to  minimize  the  time 
between  the  identification  of  violations  and  imposition  of  the  sanc- 
tion, and  shall  provide  for  the  imposition  of  increasingly  severe 
fines  for  repeated  or  uncorrected  deficiencies. 

(fj  Publication  Requirement. — Provides  that  the  Secretary  shall 
publish  a  list  of  categories  of  drugs  that  are  considered  covered  out- 
patient drugs  with  respect  to  home  intravenous  drug  therapy  not 
later  than  January  1,  1990. 

Effective  date. — Applies  to  items  and  services  furnished  on  or 
after  January  1,  1990 

Conference  agreement 

(a)  General— The  conference  agreement  includes  the  Senate 
amendment  with  amendments. 

Covered  home  IV  drug  therapy  services  include  nursing,  pharma- 
cy, and  related  items  and  services  (such  as  medical  supplies,  IV 
fluids,  delivery,  and  equipment)  as  are  necessary  for  the  safe  and 
effective  administration  of  covered  home  IV  drugs.  Drug  therapy 
services  would  not  be  subject  to  the  Part  B  deductible  or  to  coinsur- 
ance. 

Drugs  used  for  home  IV  drug  therapy  are  not  included  in  the 
definition  of  covered  home  IV  drug  therapy  services,  and  are  not 
included  in  the  reimbursement  for  these  services.  Instead,  these 
drugs  are  covered  and  reimbursed  under  the  catastrophic  prescrip- 
tion drug  benefit.  (See  Item  10  concerning  coverage  of  IV  drugs). 

A  qualified  home  IV  drug  therapy  provider  must  comply  with  re- 
quirements contained  in  the  Senate  provision.  The  conference 
agreement  adds  the  requirement  that  the  provider  must  adhere  to 
written  protocols  with  respect  to  provision  of  services  and  expands 
the  requirement  pertaining  to  use  of  trained  personnel  to  cover 
provision  of  all  home  IV  drugs.  Further,  the  entity  must  be  li- 
censed, or  approved  as  meeting  the  requirements  for  licensure,  if 
State  or  local  law  provides  for  licensure  of  home  IV  drug  providers. 

A  home  health  agency  may  qualify  as  a  home  IV  drug  therapy 
provider  if  it  meets  these  requirements.  In  this  case,  the  home 
health  agency  would  not  have  to  be  recertified  with  respect  to  any 
conditions  that  it  had  previously  met  to  be  certified  as  a  home 
health  agency. 
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(b)  Payment — The  conference  agreement  includes  the  Senate 
amendment  with  amendments=  Under  the  agreement,  Medicare 
payment  would  be  the  lower  of  the  provider's  actual  charge  or  the 
fee  schedule  amount. 

The  fee  schedule  would  be  established  by  the  Secretary  by  regu- 
lation before  January  1,  1990  and  would  provide  payment  on  a  per 
diem  basis.  In  establishing  the  fee  schedule,  the  Secretary  could 
consider  cost  information,  charge  information,  and  payment  rates 
for  similar  items  and  services  covered  under  Medicare.  The  Secre- 
tary could  not,  however,  require  routine  cost  reporting. 

The  conference  agreement  provides  the  Secretary  with  broad 
flexibility  in  establishing  the  fee  schedule.  The  conferees  expect 
that  the  Secretary  will  use  this  flexibility  to  establish  a  fee  sched- 
ule which  assures  adequate  access  to  services  while  preventing  ex- 
cessive payments.  The  conferees  note  that  exclusive  reliance  on 
customary  charges  has  previously  resulted  in  excessive  reimburse- 
ment levels  for  similar  services. 

The  conferees  expect  that  the  availability  of  home  IV  therapy 
will  facilitate  shorter  hospital  lengths  of  stay  for  a  variety  of  ill- 
nesses. The  conference  agreement  therefore  requires  the  Prospec- 
tive Payment  Assessment  Commission  to  study  and  report  to  the 
Congress  and  the  Secretary  by  March  1,  1991  concerning  adjust- 
ments to  DRG  payments  which  may  be  appropriate  in  view  of  the 
expected  savings  to  hospitals. 

Finally,  the  conference  agreement  prohibits  a  home  IV  therapy 
provider  from  providing  services  to  a  Medicare  beneficiary  based 
on  a  referral  from  a  physician  who  has  an  ownership  interest  in,  or 
receives  compensation  from,  the  provider.  The  prohibition  would 
also  apply  to  ownership  or  compensation  arrangements  involving 
an  immediate  family  member  of  the  referring  physician.  The  refer- 
ring physician  is  the  physician  who  prescribes  the  home  IV  drug 
therapy  or  establishes  the  plan  of  care  for  such  therapy. 

Several  exceptions  to  this  prohibition  are  provided:  (i)  ownership 
of  publicly  traded  stock  purchased  on  terms  available  to  the  gener- 
al public;  (ii)  sole  community  rural  home  IV  therapy  providers  as 
defined  by  the  Secretary;  (iii)  compensation  reasonably  related  to 
items  or  services  actually  provided  by  the  physician  which  does  not 
vary  in  proportion  to  the  number  of  referrals  made;  (iv)  physicians 
whose  only  relationship  with  the  provider  is  as  an  uncompensated 
officer  or  director  of  the  provider;  and  (v)  other  exceptions  estab- 
lished by  the  Secretary  by  regulation,  for  ownership  or  compensa- 
tion arrangements  which  the  Secretary  determines  do  not  pose  a 
substantial  risk  of  program  abuse.  The  exception  under  clause  (iii) 
would  not  apply  for  compensation  paid  by  the  home  IV  provider  to 
the  referring  physician  for  direct  patient  care  services.  It  is  expect- 
ed that  the  physician  would  bill  Medicare  (or  the  beneficiary)  for 
such  services. 

Payiiient  would  be  denied  for  services  provided  pursuant  to  a 
prohibited  referral.  The  home  IV  provider  would  also  be  prohibited 
from  billing  for  such  services  on  an  unassigned  basis.  Moreover,  a 
physician  who  knowingly  and  willfully  makes  a  prohibited  referral 
or  a  provider  who  knowingly  and  willfully  accepts  such  a  referral 
would  subject  to  civil  monetary  penalties  of  up  to  $15,000  for  each 
such  referral  and/or  exclusion  from  the  Medicare  program. 
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The  conferees  intend  that  this  prohibition  not  be  construed  in 
any  way  as  altering  (or  reflecting  on)  the  scope  and  application  of 
the  anti-kickback  provisions  contained  in  Section  1128B  of  the 
Social  Security  Act. 

The  conferees  are  aware  of  the  growing  prevalence  of  physician 
ownership  and  compensation  arrangements  which  are  developed 
and  marketed  by  providers  of  medical  services.  These  arrange- 
ments are  often  initiated  with  the  intent  of  binding  together  the 
financial  interests  of  referring  physicians  with  those  of  the  provid- 
ers. 

Because  of  the  resulting  economic  alliance,  physicians  are  less 
likely  to  exercise  independent  judgment  in  making  referral  recom- 
mendations. Moreover,  such  alliances  pose  a  risk  of  inducing  over 
utilization  even  if  the  physician's  income  does  not  vary  in  propor- 
tion to  the  number  of  referrals  made. 

Some  of  these  arrangements  may  involve  indirect  referral  fees. 
Investment  opportunities  may  be  restricted  to  physicians  who  are 
able  refer  substantial  business  to  the  provider,  and  such  invest- 
ments often  have  returns  which  are  substantially  higher  than  what 
would  be  expected  for  comparable  investments. 

For  these  reasons,  the  conference  agreement  includes  a  require- 
ment that  the  HHS  Inspector  General  conduct  a  study  of  physician 
owneship  of,  and  compensation  by,  other  suppliers  of  Medicare  cov- 
ered services  to  which  they  make  referrals.  The  report  would  (i)  in- 
clude a  description  of  the  full  range  of  such  arrangements  and  the 
means  by  which  they  are  marketed  to  physicians;  (ii)  evaluate  the 
potential  of  such  arrangements  to  influence  physician  decisionmak- 
ing and  to  result  in  inappropriate  utilization;  (iii)  assess  the  practi- 
cal difficulties  involved  in  enforcement  actions  under  current  anti- 
kickback  provisions;  and  (iv)  make  recommendations  regarding  pos- 
sible changes  in  the  law  to  strengthen  protections  against  program 
abuse.  The  report  would  be  due  to  Congress  by  May  1,  1989. 

(c)  Certification. — The  conference  agreement  includes  the  Senate 
amendment  with  an  amendment. 

The  conference  agreement  requires  that  all  home  IV  therapy 
services  be  reviewed  and  approved  for  medical  necessity  and  qual- 
ity by  a  Peer  Review  Organization  (PROs)  during  a  three-year 
period  (1990-1992). 

Prior  approval  by  a  PRO  is  required  for  home  IV  therapy  initiat- 
ed immediately  upon  hospital  discharge.  Except  in  exceptional  cir- 
cumstances (specified  by  the  Secretary),  home  IV  therapy  services 
initiated  on  an  outpatient  basis  (without  a  preceding  hospital  stay) 
must  be  approved  by  the  PRO  within  one  working  day  after  the 
initiation  of  therapy.  PROs  would  be  required  to  complete  reviews 
within  one  working  day  of  receipt  of  a  request  for  review. 

To  assure  the  validity  and  uniformity  of  PRO  reviews,  the  confer- 
ence agreement  requires  the  Secretary  to  establish  criteria  that 
would  be  used  by  PROs  in  conducting  reviews  with  respect  to  the 
appropriateness  of  home  IV  therapy  services.  Such  criteria  should 
assure  that  beneficiaries  are  discharged  from  hospitals  to  home  IV 
therapy  only  if  this  is  appropriate  from  a  medical  standpoint  and 
the  patient  (or  a  family  member)  is  able  to  carry  out  the  home  care 
regimen  properly. 
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The  conferees  expect  that  after  1982,  the  Secretary  could  require 
PROs  to  conduct  some  focusod  reviews  and  could  require  prior  ap- 
proval in  appropriate  circumstances. 

(d)  Certification  of  Providers. — The  conference  agreement  in- 
cludes the  Senate  simendment  with  a  clarifying  amendment  speci- 
fying that  a  home  IV  drug  therapy  provider  is  a  "provider"  of  serv- 
ices as  defined  under  Medicare. 

The  conference  agreement  further  requires  the  Secretary,  in  con- 
sultation with  State  agencies  and  other  organizations  to  develop 
conditions  of  participation  for  home  IV  drug  theraphy  providers. 

(e)  Intermediate  Sanctions  for  Home  Intravenous  Drug  Therapy 
Providers. — The  conference  agreement  includes  the  Senate  amend- 
ment. 

(f)  Publication  Requirement. — The  conference  agreement  includes 
the  Senate  amendment. 

Effective  date. — Applies  to  services  furnished  on  or  after  January 
1,  1990. 

12.  In-Home  Care  for  Certain  Chronically  Dependent  Individuals 
(Section  203  of  House  bill) 

Present  law 

No  provision. 
House  bill 

(a)  Services  Covered. — Adds  a  new  benefit  to  Part  B  of  Medicare: 
in-home  care  for  a  chronically  dependent  individual  for  up  to  80 
hours  in  any  calendar  year.  [Such  care  provided  on  any  day  for  3 
hours  or  less  is  counted  as  3  hours.] 

Defines  "in-home  care"  as  including  (1)  services  of  a  homemaker/ 
home  health  aide  (who  has  successfully  completed  a  training  pro- 
gram approved  by  the  Secretary);  (2)  personal  care  services;  and  (3) 
nursing  care  provided  by  a  licensed  professional  nurse.  Requires 
that  these  services  be  furnished,  under  the  supervision  of  a  regis- 
tered professional  nurse,  by  a  home  health  agency  or  others  under 
arrangements  with  the  agency.  Also  requires  that  the  services  be 
furnished  in  a  place  of  residence  used  as  the  chronically  dependent 
individual's  home. 

(b)  Persons  Eligible. — Provides  that  the  above  services  be  avail- 
able to  chronically  dependent  individuals  who  are  Medicare  benefi- 
ciaries. Defines  "chronically  dependent  individual"  as  a  person  who 
(1)  is  dependent  on  a  daily  basis  on  a  primary  caregiver  who  is 
living  with  the  individual  and  is  assisting  the  individual  without 
monetary  compensation  in  the  performance  of  at  least  2  specified 
activities  of  daily  living  (ADLs);  and  (2)  without  this  assistance 
could  not  perform  these  ADLs.  Specifies  that  the  individual  be  de- 
pendent in  at  least  2  of  the  following  ADLs:  eating,  bathing,  dress- 
ing, toileting,  or  transferring  in  and  out  of  a  bed  or  in  and  out  of  a 
chair. 

(c)  Payment. — Provides  that  payment  for  in-home  services  be 
made  on  the  basis  of  hourly  rates  based  on  reasonable  costs  of  fur- 
nishing care. 

Requires  the  Secretary  to  provide  for  an  appropriate  adjustment 
to  payment  rates  for  prepaid  health  plans  paid  on  a  reasonable  cost 
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basis  to  reflect  the  new  catastrophic  protection.  The  adjustment  is 
to  reflect:  (1)  the  aggregate  increase  in  payments  which  would  oth- 
erwise be  made  for  enrollees  if  they  were  not  enrolled  in  the  orga- 
nization; or  (2)  the  amount  that  would  be  paid  to  the  organization 
or  facility  if  payments  were  made  on  an  individual  by  individual 
basis.  The  organization  is  required  to  provide  assurances,  satisfac- 
tory to  the  Secretary,  that  it  will  not  undertake  to  charge  an  indi- 
vidual more  than  20  percent  of  reasonable  costs  plus  any  deducti- 
ble amounts, 

(d)  Certification.— Requires  a  physician  to  certify,  in  the  case  of 
in-home  services  provided  to  a  chronically  dependent  individual 
during  a  12-month  period,  that  the  individual  was  chronically  de- 
pendent during  the  immediately  preceding  3  mon^h  p#  l  iod. 

(e)  Standards  for  Utilization. — Specifies  that  payment  may  not  be 
made  for  in-home  care  for  chronically  dependent  individuals  unless 
such  care  is  reasonable  and  necessary  to  assure  the  health  and  con- 
dition of  the  individual  is  maintained  in  the  individual's  non-insti- 
tutional residence.  The  Secretary  is  required  to  take  appropriate  ef- 
forts to  assure  the  quality  and  provide  for  the  appropriate  utiliza- 
tion of  in-home  care  for  chronically  dependent  individuals. 

(f)  Study  of  Alternative  Out-of-Home  Services. —-Requires  the  Sec- 
retary to  study  and  report  to  Congress,  within  18  months  of  enact- 
ment, on  the  advisability  of  providing  to  chrcnically  dependent  in- 
dividuals (eligible  for  services  under  this  provision)  with  out-of- 
home  services  (such  as  adult  day  health  services  or  nursing  facility 
services)  as  an  alternative  to  in-home  care. 

(g)  Study  of  In-Home  Cam— Requires  the  Secretary  to  study  and 
report  to  Congress  by  June  1,  1991,  on  the  extent  of  use,  cost,  and 
effectiveness  of  in-home  care  provided  chronically  dependent  indi- 
viduals under  this  provision.  [See  also  item  25] 

Effective  date.— {ad  through  (e)  apply  to  items  and  services  fur- 
nished on  or  after  January  1,  1989,  and  before  January  1,  1992. 
Study  provisions  (f)  and  (g)  effective  on  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Services  Covered. — The  conference  agreement  includes  the 
House  provision,  with  the  amendment  noted  below  regarding  the 
12  month  period  of  eligibility  for  the  services. 

(b)  Persons  Eligible.— The  conference  agreement  includes  the 
House  provision,  with  an  amendment.  It  retains  the  definition  of 
chronically  dependent  individual.  However,  such  an  individual 
qualifies  for  these  services  only  if  the  individual  has  been  deter- 
mined either:  (i)  to  have  incurred  expenses  for  Part  B  coinsurance 
and  deductible  payments  in  an  amount  equal  to  the  catastrophic 
limit  on  Part  B  cost-sharing  for  the  year;  or  (ii)  to  have  incurred 
expenses  for  covered  outpatient  drugs  equal  to  the  outpatient  drug 
deductible  for  the  year.  In-home  services  would  then  be  available  to 
such  a  beneficiary  for  12  months  from  the  date  the  beneficiary  was 
determined  by  the  Medicare  carrier  to  have  incurred  such  ex- 
penses. 


206 

If  a  beneficiary  met  a  second  limit  within  twelve  months  after 
meeting  a  prior  limit,  this  would  initiate  a  new  twelve  month 
period  of  eligibility.  In  this  situation,  the  beneficiary  would  be  enti- 
tled to  receive  up  to  80  hours  of  care  during  the  new  eligibility 
period,  but  could  not  carry  over  any  hours  not  used  during  the  prior 
eligibility  period.  Moreover,  in  no  event  could  a  beneficiary  receive 
more  than  80  hours  of  care  during  a  calendar  year. 

An  individual  receiving  these  services  would  be  responsible  for 
20  percent  coinsurance,  notwithstanding  that  he  or  she  had  already 
met  the  Part  B  catastrophic  limit  in  the  current  year.  However, 
these  coinsurance  payments  could  be  counted  towards  the  cata- 
strophic limit,  during  the  calendar  year  in  which  they  were  in- 
curred. 

The  Secretary  would  be  required  to  take  appropriate  measures  to 
assure  that  HMO  members  who  would  otherwise  qusdify  for  this 
benefit  are  properly  identified. 

(c)  Payment — The  conference  agreement  includes  the  House  pro- 
vision. 

(d)  Certification. — The  conference  agreement  includes  the  House 
provision. 

(e)  Standards  for  Utilization. — The  conference  agreement  in- 
cludes the  House  provision. 

(f)  Study  of  Alternative  Out-of-Home  Services. — The  conference 
agreement  includes  the  House  provision. 

(g)  Study  of  In-Home  Care. — The  conference  agreement  does  not 
include  the  House  provision. 

Effective  Date. — The  conference  agreement  applies  to  services 
furnished  on  or  after  January  1,  1990. 

13.  Extending  Home  Health  Services  (Section  204  of  House  bill; 
Sections  7  and  8  of  Senate  amendment) 

Present  law 

(a)  Intermittent/Daily  Home  Health  Care. — Home  health  services 
are  covered  under  Medicare  if  the  services  are  required  because  the 
individual  is  homebound  and  requires  skilled  nursing  care  on  an 
intermittent  basis  or  physical  or  speech  thereapy.  Current  program 
guidelines  specify  that  to  meet  the  requirement  for  intermittent 
skilled  nursing  care,  an  individual  must  have  medically  predicable 
recurring  need  for  skilled  nursing  services.  The  guidelines  define 
"intermittent"  as  permitting  daily  skilled  nursing  visits  for  up  to 
eight  hours  a  day  for  up  to  two  or  three  weeks  if  medically  reason- 
able and  necessary.  Daily  is  defined  as  five,  six,  or  seven  days  per 
week. 

(h)  Homebound. — Comparable  provision  included  in  the  Omnibus 
Budget  Reconciliation  Act  of  1987,  section  4024  of  Public  Law  100- 
203. 

House  bill 

(a)  Intermittent/Daily  Home  Health  Care. — Specifies  that  nursing 
care  and  home  health  aide  services  are  considered  intermittent  if 
they  are  furnished  less  than  7  days  a  week.  These  services  may  be 
provided  7  days  a  week  for  an  initial  period  up  to  35  consecutive 
days.  More  than  35  consecutive  days  may  be  covered  if  the  physi- 
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cian  certifies  that  exceptional  circumstances  require  additional 
care  on  a  daily  basis. 

Effective  date. — (a)  Applies  to  services  furnished  on  or  after  Jan- 
uary 1,  1989. 

Senate  amen.dment 

(a)  Intermittent /Daily  Home  Health  Care, — Provides  that  nursing 
care  and  home  health  aide  services  may  be  provided  7  days  a  week 
(with  one  or  more  visits  per  day)  for  up  to  21  days  with  a  physi- 
cian's certification  of  the  need  for  such  care.  For  a  beneficiary  en- 
rolled in  Part  B,  up  to  45  days  of  consecutive  care  would  be  allowed 
if  he  was  discharged  from  a  hospital  or  skilled  nursing  home 
within  30  days  prior  to  beginning  home  health  care. 

Effective  date. — (a)  Applies  to  items  and  services  furnished  after 
December  31,  1987. 

Conference  agreement 

(a)  Intermittent/Daily  Home  Health  Care.— The  conference  agree- 
ment includes  the  Senate  amendment  with  a  modification.  The 
agreement  provides  that  nursing  care  and  home  health  aide  serv- 
ices may  be  provided  7  days  a  week  (with  one  or  more  visits  per 
day)  for  up  to  38  consecutive  days.  The  conferees  intend  that  cur- 
rent coverage  policies  which  allow  for  additional  days  of  care  under 
unusual  circumstances  would  continue  to  be  covered  under  Medi- 
care. 

The  conference  agreement  further  extends  the  favorable  pre- 
sumption under  the  waiver  of  liability  provisions  for  skilled  nurs- 
ing facilities  and  home  health  agencies.  The  Secretary  is  prohibited 
from  modifying  the  presumption  criteria  for  these  waivers  through 
October  1990. 

The  conference  agreement  requires  the  Administrator  of  the 
Health  Care  Financing  Administration  to  appoint  an  11  member 
Advisory  Committee  on  Home  Health  Claims.  At  least  five  mem- 
bers shall  be  representatives  of  home  health  agencies  or  visiting 
nurse  associations.  The  remaining  members  are  to  be  representa- 
tive of  physicians'  groups,  senior  citizens'  groups  and  fiscal  inter- 
mediaries, with  no  more  than  3  members  representative  of  fiscal 
intermediaries.  The  advisory  committee  is  to  study  the  reasons  for 
the  increase  in  the  denial  rate  for  home  health  claims  during  1986 
and  1987,  the  ramifications  of  such  increase,  and  the  need  to 
reform  the  process  involved  in  such  denials.  A  report  on  the  com- 
mittee's findings  is  due  to  the  Health  Care  Financing  Administra- 
tion and  to  the  Congress  within  one  year  of  enactment. 

(b)  Homebound. — The  conference  agreement  does  not  include  the 
Senate  provision.  The  conferees  note  that  a  comparable  provision 
was  included  in  the  Omnibus  Budget  Reconciliation  Act  of  1987. 

Effective  date. — The  conference  agreement  applies  to  home 
health  services  furnished  on  or  after  January  1. 1990. 
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14.  Increase  in  Maximum  Payment  Allowed  for  Outpatient  Mental 
Health  Services  (Section  205  of  House  bill) 

Present  law 

A  special  limit  is  applicable  with  respect  to  expenses  incurred  in 
a  calendar  year  in  connection  with  the  treatment  of  a  mental,  psy- 
choneurotic or  personality  disorder  of  a  beneficiary  who  is  not  an 
inpatient  of  a  hospital  at  the  time  services  are  rendered.  Medicare 
recognizes  62.5  percent  of  reasonable  charges  for  such  services.  It 
pays  80  percent  of  the  recognized  amount  up  to  a  maximum  of 
$250.  The  Omnibus  Budget  Reconciliation  Act  of  1987  increases  the 
maximum  pa5anent  amount  to  $450  in  1988  and  $1,100  in  1989. 

House  hill 

Increases  the  medicare  outpatient  mental  health  payment  limit 
to  $1,000. 

A  maximum  of  $250  in  out-of-pocket  expenses  may  be  counted 
toward  the  catastrophic  limit.  The  effective  beneficiary  coinsurance 
rate  remains  the  same. 

Effective  date. — Applies  to  expenses  incurred  for  services  fur- 
nished on  or  after  January  1,  1989. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 
The  conferees  note  that  a  provision  was  included  in  Section  4070  of 
the  Omnibus  Budget  Reconciliation  Act  of  1987  which  increased 
the  maximum  payment  amount  for  mental  health  services  beyond 
that  provided  in  this  legislation. 

15.  Adjustments  in  Medicare  Part  B  Premium  (Section  206  of 
House  bill;  Sections  5  and  27  of  Senate  amendment) 

Present  law 

(a)  Part  B  Premiums. — Under  current  law,  premiums  for  Medi- 
care Part  B  are  charged  to  Part  B  enrollees  on  a  monthly  basis  ac- 
cording to  an  amount  established  in  advance  for  each  calendar 
year.  The  monthly  Part  B  premium  for  1988  is  $24.80. 

During  September  of  each  year,  the  Secretary  determines  the 
monthly  actuarial  rate  for  the  succeeding  calendar  year  for  Part  B 
enrollees  age  65  and  over  equal  to  one-half  of  the  benefits  and  ad- 
ministrative costs  for  aged  Part  B  enrollees,  including  a  contingen- 
cy margin. 

The  Secretary  also  determines  during  September  of  each  year 
the  monthly  actuarial  rate  for  disabled  enrollees  under  age  65  for 
the  succeeding  calendar  year  equal  to  one-half  of  the  benefits  and 
administrative  costs  estimated  to  be  payable  from  the  Part  B  trust 
fund  for  services  and  related  administrative  costs  for  disabled  en- 
rollees under  age  65,  including  a  contingency  margin. 

The  current  method  of  determining  the  monthly  premium  (tem- 
porarily in  effect  for  1984-89)  is  to  use  a  formula  that  sets  the  pre- 
mium rate  at  50  percent  of  the  monthly  actuarial  rate  for  enrollees 
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age  65  and  over  (i.e.,  25  percent  of  the  amount  needed  to  cover  pro- 
gram costs  for  aged  beneficiaries).  Disabled  enrollees  pay  the  same 
premium. 

If  there  is  no  Social  Security  cost-of-living  increase  (COLA)  in  a 
year,  the  Part  B  premium  is  not  increased  that  year.  For  1986-89, 
a  beneficiary  who  has  his  Part  B  premium  deducted  from  his  Social 
Security  check  and  experiences  a  premium  increase  that  is  greater 
than  the  COLA  adjustment,  the  premium  increase  is  reduced  to 
avoid  a  reduction  in  the  individual  s  Social  Security  check. 

Beginning  January  1,  1990,  the  premium  will  be  calculated  ac- 
cording to  prior  law,  which  provided  that  the  premium  would  be 
the  lower  of:  (1)  an  amount  sufficient  to  cover  one-half  of  the  costs 
of  the  program  for  the  aged,  or  (2)  the  current  premium  amount 
increased  by  the  Social  Security  COLA. 

(b)  Catastrophic  Coverage  Premium. — No  provision. 

(cj  Premium  for  Prescription  Drug  Benefit — No  provision. 
(dj  Benefit  Premium  for  In-Home  Care  Benefit. — No  provision. 

(e)  Monthly  Premiums  for  Residents  of  U.S.  Commonwealths  and 
Territories. — All  Medicare  beneficiaries  voluntarily  enrolled  in  Part 
B  are  subject  to  the  same  Part  B  premium  pajonent  rules  and  re- 
ceive the  same  Medicare  benefits,  including  those  residing  in  the 
U.S.  commonwealths  and  territories.  An  individual  need  not  be  en- 
titled to  Part  A  benefits  to  voluntarily  enroll  in  Part  B. 

(f)  Monthly  Premiums  for  Individuals  Enrolled  Under  Part  B  But 
Not  Entitled  to  Benefits  Under  Part  A. — All  Medicare  beneficiaries 
voluntarily  enrolled  in  Part  B  are  subject  to  the  same  Part  B  pre- 
mium payment  rules  and  receive  the  same  Medicare  benefits,  in- 
cluding those  not  entitled  to  benefits  under  Part  A. 

(g)  Transfers  to  Catastrophic  Health  Insurance  Trust  Fund. — No 
provision. 

House  bill 

(a)  In  Ge^iera/.— Provides  for  increases  to  the  monthly  Part  B 
premium  to  finance  the  catastrophic  coverage  benefit  (through  the 
transitional  adjustment  in  1991  and  1992),  the  prescription  drug 
benefit  (beginning  in  1989),  and  the  in-home  care  benefit  (in  1989, 
1990,  and  1991.) 

(h)  Catastrophic  Coverage  Premium. — 

(1)  Premium  Amount—Provides  for  a  transitional  adjust- 
ment increase  to  the  monthly  Part  B  premium  otherwise  deter- 
mined of  $1.00  in  1991  and  $1.30  in  1992. 

(2)  Indexing.— 'Provides  that  the  transitional  increase  in  1991 
will  not  be  taken  into  account  when  determining  Part  B  in- 
creases in  subsequent  years  under  section  1839(a)(3),  but  the 
transitional  increase  in  1992  will  be  taken  into  account  when 
determining  Part  B  increases  in  1993  and  each  subsequent 
year. 

(c)  Premium  for  Prescription  Drug  Benefit —Amends  section  1839 
(amount  of  the  Part  B  premium)  to  provide  for  an  additional 
monthly  premium  for  the  prescription  drug  benefit. 

(V  Premium  Amount— Provides  that  the  basic  monthly  drug 
premium  increase  for  a  year  is,  subject  to  certain  limits,  the 
monthly  actuarial  rate.  The  monthly  actuarial  rate  for  the  pre- 
scription drug  benefit  for  1989  is  $2.30. 


210 


Provides  that  for  subsequent  years,  the  Secretary  will  deter- 
mine in  September  of  each  year,  beginning  with  1989,  (a)  the 
total  benefits  and  administrative  costs  estimated  to  be  paid 
from  the  Part  B  trust  fund  for  each  succeeding  year  for  cov- 
ered outpatient  drugs  and  related  administrative  costs,  and  (b) 
a  monthly  actuarial  rate  for  covered  outpatient  drugs  applica- 
ble for  the  succeeding  calendar  year  estimated  so  that  the  ag- 
gregate amount  of  the  increase  in  drug  premiums  collected  or 
received  for  such  year  will  equal  75  percent  of  the  total  esti- 
mated cost  of  drug  benefits  and  administrative  costs. 

Requires  the  Secretary  to  determine  in  September  of  each 
year,  beginning  in  1990,  the  aggregate  amount  of  the  increase 
in  drug  premiums  collected  or  received  during  the  previous 
year,  the  total  benefits  and  administrative  costs  paid  from  the 
Part  B  trust  fund  during  the  previous  year  for  covered  outpa- 
tient drugs  and  related  administrative  costs,  and  whether  the 
premiums  were  greater  or  less  than  75  percent  of  the  total 
paid  from  the  Part  B  trust  fund  for  drugs.  Provides  that  if  the 
Secretary  determines  that  there  was  a  surplus  or  deficit  in  the 
previous  year,  the  monthly  actuarial  rate  for  covered  outpa- 
tient drugs  for  the  succeeding  calendar  year  must  be  adjusted 
by  the  amount  of  the  surplus  or  deficit. 

If  the  drug  premium  increase  is  not  a  multiple  of  10  cents,  it 
will  be  rounded  to  the  nearest  multiple  of  10  cents. 

Requires  the  Secretary  in  September  of  each  year  beginning 
with  1989  to  determine,  for  purposes  of  calculating  the  pre- 
scription drug  factor  used  to  adjust  the  supplemental  premium 
yearly,  the  total  monthly  drug  premium  increases  estimated  to 
be  collected  or  received  in  the  succeeding  year.  The  calculation 
is  to  be  made  as  if  the  monthly  actuarial  rate  (without  regard 
to  any  adjustment  for  surplus  or  deficit  in  the  previous  year) 
were  substituted  for  the  basic  monthly  drug  premium  increase. 

(2)  Limit  on  Drug  Benefit  Premium  Amount— Prowides  a 
limit  on  the  basic  monthly  drug  premium  amount  as  follows: 
not  to  exceed  $3.40  in  1990,  and  in  1991  and  subsequent  years, 
not  to  exceed  120  percent  of  the  basic  monthly  drug  premium 
increase  for  months  in  the  preceding  year. 

(3)  Definitions. — No  provision. 

(Jf)  Report  on  Projected  Excess  Premium  Increases. — Requires 
the  Secretary  to  report  to  Congress  in  May  of  each  year  begin- 
ning with  1990  concerning  whether  the  Secretary  anticipates 
that  the  monthly  actuarial  rate  for  the  drug  benefit  for  the 
succeeding  year  will  exceed  the  limit  on  the  basic  monthly 
drug  premium  increase  for  that  year.  If  so,  the  Secretary  is  re- 
quired to  include  in  the  report  recommendations  for  changes  in 
policies  under  Part  B  sufficient  to  reduce  Part  B  expenditures 
for  covered  outpatient  drugs  for  the  succeeding  year  so  that 
the  monthly  actuarial  rate  (as  reduced  by  such  expenditure  re- 
ductions) will  not  exceed  the  limit  on  the  basic  monthly  drug 
premium  amount  for  the  year. 
(d)  Premium  for  In-Home  Care  Benefit. — 

(V  Premium  Amount. — Requires  the  Secretary,  during  Sep- 
tember of  1988,  1989,  and  1990,  to  determine  (1)  the  total  bene- 
fits and  related  administrative  costs  estimated  to  be  paid  from 
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the  Part  B  trust  fund  in  the  succeeding  calendar  year  for  in- 
home  care,  and  (2)  a  monthly  actuarial  rate  for  in-home  care 
applicable  in  the  succeeding  calendar  year.  The  monthly  actu- 
arial rate,  subject  to  the  adjustment  described  below,  is  an 
amount  the  Secretary  estimates  would  be  necessary  so  that  the 
aggregate  amount  of  the  increase  in  premiums  collected  or 
paid  for  the  year  will  equal  100  percent  of  the  total  benefits 
and  administrative  costs  paid  from  the  Part  B  trust  fund. 

Requires  the  Secretary  in  September  of  1990,  to  determine 
the  aggregate  amount  of  the  monthly  premium  increases  col- 
lected or  received  for  the  in-home  care  benefit  during  the  pre- 
vious year,  the  total  benefits  and  administrative  costs  which 
were  paid  in  the  previous  year  from  the  Part  B  trust  fund  for 
in-home  care,  and  whether  the  amount  of  the  premiums  is 
greater  or  less  than  100  percent  of  the  total  costs. 

Provides  that  if  the  Secretary  determines  that  there  was  a 
surplus  or  deficit  in  1989,  the  Secretary  must  adjust  the 
monthly  actuarial  rate  otherwise  determined  for  in-home  care 
for  1991  to  reduce  or  increase  the  aggregate  amount  of  the 
monthly  premium  increase  accordingly. 

Provides  that  the  monthly  Part  B  premium  of  each  individ- 
ual enrolled  in  Part  B  for  each  month  in  a  year  after  Decem- 
ber 1988  and  before  January  1992  will  be  increased  by  the 
monthly  actuarial  rate  for  that  year  for  the  in-home  care  bene- 
fit, except  that  if  the  increase  is  not  a  multiple  of  10  cents,  it 
will  be  rounded  to  the  nearest  multiple  of  10  cents. 

(2)  Limit  on  In-Home  Care  Benefit  Premium  Amount — Pro- 
vides that  the  increase  in  the  monthly  premium  for  the  in- 
home  benefit  may  not  exceed  in  1989,  $0.30;  in  1990,  $0.50;  and 
in  1991,  120  percent  of  the  monthly  premium  increase  in  1990. 
If  the  monthly  actuarial  rate  for  1991  exceeds  120  percent  of 
the  monthly  premium  increase  in  1990,  the  Secretary  is  re- 
quired to  decrease  the  maximum  number  of  hours  of  in-home 
care  in  1991  by  such  an  amount  that  will  assure  that  the  ag- 
gregate amount  of  the  monthly  premium  increase  collected  or 
paid  for  1991  for  all  enrollees  is  equal  to  the  total  benefits  and 
administrative  costs  estimated  to  be  paid  from  the  Part  B  trust 
fund  in  1991  for  in-home  care. 

Provides  for  certain  conforming  amendments. 
(e)  Monthly  Premiums  for  Residents  of  U.S.  Commonwealths  and 
Territories. — 

(IJ  Part  B  Premium.— Provides  a  separate  Part  B  premium 
calculation  for  Medicare  beneficiaries  who  are  residents  of  a 
commonwealth  or  territory,  defined  as  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  or  the  Northern  Mariana  Is- 
lands. 

For  such  residents  during  a  month  in  1988  or  1989,  their 
monthly  Part  B  premium  otherwise  determined  is  increased  by 
one-twelfth  of  the  product  of:  the  average  per  capita  additional 
benefits  and  related  administrative  costs  due  to  the  amend- 
ments in  this  bill,  excluding  benefits  under  section  202  (pre- 
scription drugs  and  insulin)  and  section  203  (in-home  care),  as 
determined  by  the  Secretary  during  September  of  the  previous 
year,  times  the  following  ratio.  The  ratio  (determined  by  the 
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Secretary  for  that  commonwealth  or  territory  during  Septem- 
ber 1987)  is  (1)  the  per  capita  actuarial  value  of  Medicare  bene- 
fits for  residents  of  the  commonwealth  or  territory  who  are  en- 
titled to  both  Part  A  and  Part  B  benefits,  divided  by  (2)  the  per 
capita  actuarial  value  of  the  Medicare  benefits  for  residents  of 
the  United  States  who  are  entitled  to  both  Part  A  and  Part  B 
benefits. 

Provides  that  for  1990,  the  monthly  Part  B  premium  for 
such  residents  would  be  the  monthly  Part  B  premium  other- 
wise determined  for  months  in  1989,  plus  the  increase  for  1989 
described  above,  increased  by  the  Social  Security  COLA  per- 
centage increase  for  1990. 

For  succeeding  years,  the  Part  B  premium  is  the  previous 
year's  monthly  amount,  increased  by  the  Social  Security  COLA 
for  that  year. 

Provides  that  if  any  premium  amount  is  not  a  multiple  of  10 
cents,  it  is  rounded  to  the  nearest  multiple  of  10  cents. 

(2)  Drug  Premium  for  Residents  of  Commonwealth  or  Territo- 
ries.— Provides  that  for  residents  of  a  commonwealth  or  terri- 
tory, the  monthly  Part  B  premium  is  increased  by  the  product 
of  133  Vs  percent  of  the  basic  monthly  drug  premium  for  that 
year,  times  the  ratio  determined  by  the  Secretary  for  that  com- 
monwealth or  territory.  The  ratio  is  the  per  capita  actuarial 
value  of  Medicare  benefits  for  residents  of  the  commonwealth 
or  territory  entitled  to  Medicare  Part  A  and  Part  B,  divided  by 
the  per  capita  actuarial  value  of  Medicare  benefits  for  resi- 
dents of  the  United  States  entitled  to  Medicare  Part  A  and 
Part  B. 

(f)  Monthly  Premiums  for  Individuals  Enrolled  Under  Part  B  But 
Not  Entitled  to  Benefits  Under  Part  A. — 

(V  Part  B  Premium. — Provides  a  separate  Part  B  premium 
calculation  for  Part  B  only  individuals.  Defines  such  persons  as 
those  who:  (1)  are  not  residents  of  a  commonwealth  or  territory 
as  defined  in  the  bill;  (2)  are  entitled  to  Part  B  benefits;  and  (3) 
are  not  entitled  to,  or  on  application  without  payment  of  an 
additional  premium  would  not  be  entitled  to,  benefits  under 
Part  A. 

Provides  that  in  1989,  the  monthly  Part  B  premium  is  the 
monthly  Part  B  premium  otherwise  determined  under  current 
law,  increased  by  one-twelfth  of  the  per  capita  additional  bene- 
fits and  related  administrative  costs  that  the.  Secretary  esti- 
mates will  be  paid  under  Part  B  during  1989  because  of  the 
amendments  made  by  this  bill,  excluding  benefits  under  sec- 
tion 202  (prescription  drugs  and  insulin)  and  section  203  (in- 
home  care). 

Provides  that  in  1990,  the  monthly  Part  B  premium  is  the 
1989  monthly  premium  otherwise  determined  under  section 
1839(a)(3),  plus  the  increase  for  1989  determined  above,  in- 
creased by  the  percentage  increase  in  the  Social  Security 
COLA  for  1990.  For  succeeding  years,  provides  that  the  month- 
ly Part  B  premium  is  the  amount  for  months  in  the  previous 
year  increased  by  the  percentage  increase  in  the  Social  Securi- 
ty COLA  for  that  year.  If  any  amount  is  not  a  multiple  of  10 
cents,  it  will  be  rounded  to  the  nearest  multiple  of  10  cents. 
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(2)  Drug  Premium  for  Part  B  Only  Individuals. — Provides 
that  for  individuals  enrolled  under  Part  B  but  not  entitled  to 
benefits  under  Part  A,  the  monthly  Part  B  premium  will  be  in- 
creased by  133  Va  percent  of  the  basic  monthly  drug  premium 
increase  for  that  year. 
(g)  Transfers  to  Catastrophic  Health  Insurance  Trust  Fund. — No 
provision. 

Effective  date. — Provides  that  the  transitional  adjustment  de- 
scribed in  (b),  above,  applies  to  monthly  premiums  for  months  be- 
ginning with  January  1991;  (c)  (related  to  premiums  for  the  pre- 
scription drug  benefit)  applies  to  monthly  premiums  for  months  be- 
ginning with  January  1989;  (d)  (related  to  premiums  for  in-home 
care)  applies  to  monthly  premiums  for  months  beginning  with  Jan- 
uary 1989  and  ending  with  December  1991;  (e)  (related  to  premiums 
for  residents  of  commonwealths  and  territories)  applies  to  monthly 
premiums  for  months  beginning  with  January  1988;  and  (f)  (related 
to  premiums  for  Part  B  only  individuals,  and  for  the  conforming 
amendments)  applies  to  monthly  premiums  for  months  beginning 
with  January  1989. 

Senate  amendment 

(a)  In  General.— Provides  for  increases  to  the  monthly  Part  B 
premium  to  finance  the  catastrophic  coverage  benefit  (beginning  in 
1988)  and  the  prescription  drug  benefit  (beginning  in  1990). 

Provides  that  the  Part  B  premium  would  be  calculated  as  under 
current  law,  except  that  the  monthly  actuarial  rate  for  aged  enroll- 
ees  and  for  disabled  enrollees  would  be  referred  to  as  the  monthly 
actuarial  basic  rate  for  each  group,  respectively,  and  that  such  rate 
would  exclude  the  costs  of  comprehensive  catastrophic  coverage 
benefits  (defined  as  those  payable  by  Medicare  as  a  result  of  the 
enactment  of  sections  2(a),  3(a),  7(b),  7 A,  and  11  of  this  bill)  and  re- 
lated administrative  costs. 

Suspends  hold  harmless  provision  for  1988  and  reimpooes  hold 
harmless  for  1989  and  thereafter. 

(b)  Catastrophic  Coverage  Premium. — 

(1)  Premium  Amount. — Provides  that  the  monthly  cata- 
strophic coverage  premium  amount  for  1988  for  individuals 
covered  by  Part  A  and  Part  B  of  Medicare  is  $4. 

(2)  Indexing. — Provides  that  the  monthly  coverage  pi  ..uum 
amount  for  succeeding  calendar  years  is  the  previous  year's 
amount,  increased  by  the  following  percentage.  The  percentage 
equals: 

(a)  the  percentage  (if  any)  necessary  to  increase  the  esti- 
mated total  revenues  collectible  from  the  monthly  cata- 
strophic coverage  premiums  and  the  supplemental  premi- 
ums (determined  without  regard  to  the  drug  premium  rate 
adjustment  amount)  for  the  succeeding  year  by  the 
amount  by  which  the  estimated  total  catastrophic  coverage 
benefits  and  related  administrative  costs  (including  admin- 
istrative costs  for  outpatient  drug  coverage)  for  such  suc- 
ceeding year  exceed  such  revenues,  plus 

(b)  a  percentage  related  to  establishing  and  maintaining 
a  contingency  or  a  reserve  fund. 
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Provides  that  the  percentage  increase  for  a  contingency  or  a 
reserve  fund  for  a  calendar  year  before  1993  is  the  percentage 
the  Secretary  determines  to  be  necessary  to  ensure  that  before 
1993  there  is  established  a  contingency  fund  equal  to  20  per- 
cent or  (if  greater)  a  reserve  fund  equal  to  5  percent.  For  calen- 
dar years  after  1992,  the  percentage  is  the  percentage  neces- 
sary to  maintain  either  of  such  funds  at  such  percentages. 

Defines  "contingency  fund"  for  any  calendar  year  as  the  per- 
centage determined  by  dividing  (1)  the  smiount  of  unexpended 
catastrophic  coverage  premiums  and  supplemental  premiums 
(without  regard  to  the  drug  premium  rate  adjustment  amount) 
as  determined  at  the  end  of  such  year,  by  (2)  the  actuarial  com- 
prehensive catastrophic  benefit  amount  for  the  succeeding  cal- 
endar year. 

Defines  "reserve  fund"  for  any  calendar  year  as  the  percent- 
age determined  by  dividing  (1)  the  amount  of  unexpended  and 
unobligated  catastrophic  coverage  premiums  and  supplemental 
premiums  (without  regard  to  the  drug  premium  rate  adjust- 
ment amount)  as  determined  at  the  end  of  such  year,  by  (2)  the 
actuarial  comprehensive  catastrophic  benefit  amount  for  the 
succeeding  calendar  year. 

Provides  that  if  any  monthly  premium  amount  is  not  a  mul- 
tiple of  10  cents,  it  will  be  rounded  to  the  nearest  multiple  of 
10  cents. 

Defines  "catastrophic  coverage  benefits"  as  the  benefits  pay- 
able by  Medicare  because  of  the  enactment  of  the  catastrophic 
coverage  provisions  in  section  2(a),  3(a),  4  and  7(b)  of  this  bill. 

Defines  "actuarial  comprehensive  catastrophic  benefit 
amount"  for  any  calendar  year  as  the  amount  that  the  Secre- 
tary estimates  will  equal  the  total  of  the  catastrophic  coverage 
benefits  (and  related  administrative  costs)  that  will  be  payable 
from  the  Federal  Catastrophic  Health  Insurance  Trust  Fund  in 
that  calendar  year  for  Part  B  enrollees. 

Provides  that  for  calendar  years  after  1988,  for  enrollees  who 
were  entitled  to  Social  Security  benefits  for  November  and  De- 
cember of  the  preceding  year  and  who  have  the  Part  B  premi- 
um deducted  from  their  Social  Security  checks  for  December 
and  January,  their  monthly  Part  B  premium  cannot  be  in- 
creased due  to  the  catastrophic  benefits  if  such  increase  would 
reduce  their  Social  Security  Benefits  payable  for  that  January 
below  the  benefits  payable  for  that  December  (after  the  deduc- 
tion of  the  Part  B  premium). 
(c)  Premium  for  Prescription  Drug  Benefit — Amends  Section  1839 
(amount  of  the  Part  B  premium)  to  provide  that  the  Part  B  premi- 
um be  increased  by  the  monthly  catastrophic  drug  benefit  premi- 
um amount  for  the  prescription  drug  benefit: 

(V  Premium  Amount. — Provides  that  the  monthly  cata- 
strophic drug  benefit  premium  amount  for  any  calendar  year 
after  1989  for  individuals  who  are  covered  by  Part  B  will  be  an 
amount  equal  to  50  percent  (40  percent  for  calendar  year  1990 
and  45  percent  for  calendar  year  1991,  as  provided  in  section 
27  of  the  bill)  of  the  per  enrollee  actuarial  catastrophic  drug 
benefit  amount  for  such  year,  plus  (a)  in  calendar  year  1990, 
an  amount  necessary  to  cover  7.5  percent  of  the  per  enrollee 
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actuarial  catastrophic  drug  benefit  amount  for  1991  (for  a  con- 
tingency fund),  and  (b)  for  calendar  years  after  1990,  an 
amount  (when  added  to  any  unexpended  amount  in  the  contin- 
gency fund  for  the  previous  year)  necessary  to  cover  7.5  per- 
cent of  the  per  enrollee  actuarial  catastrophic  drug  benefit 
amount  for  such  calendar  year. 

Provides  in  section  27  of  the  bill  that  for  calendar  years  after 
1990,  if  the  Secretary  determines  that  (a)  it  is  appropriate  to 
increase  the  contingency  fund  to  assure  a  smooth  transition 
from  cash  outlays  accounting  to  costs  incurred  accounting  over 
a  multiyear  period,  and  (b)  the  monthly  catastrophic  drug  ben- 
efit Fjreniium  amount  for  that  year  is  less  than  the  drug  premi- 
um limit,  the  Secretary  is  authorized  to  increase  the  drug  pre- 
mium by  no  greater  than  15  percent,  not  to  exceed  the  drug 
premium  limits  in  the  bill.  Once  the  transition  has  been  com- 
pleted, requires  the  Secretary  to  maintain  the  drug  benefit 
contingency  fund  on  the  basis  of  such  cost  incurred  accounting 
method. 

Provides  that  if  the  monthly  drug  benefit  premium  amount 
is  not  a  multiple  of  10  cents,  if  will  be  rounded  to  the  nearest 
multiple  of  10  cents. 

(2)  Limit  on  Drug  Benefit  Premium  Amount — Provides  that 
in  calendar  years  after  1991,  the  monthly  catastrophic  drug 
benefit  premium  amount  cannot  exceed  $0.90  for  1990  (as  pro- 
vided in  section  27  of  the  bill),  $2.00  for  1991,  $3.50  for  1992, 
$4.05  for  1993  (as  provided  in  section  27  of  the  bill),  and  for  any 
succeeding  year,  the  amount  for  the  preceding  year  increased 
by  the  percentage  by  which  the  Part  B  beneficiary  drug  ex- 
penditure amount  for  the  12-month  period  ending  in  August  in 
that  preceding  year  exceeds  the  Part  B  beneficiary  drug  ex- 
penditure amount  for  the  12-month  period  ending  in  August  in 
the  second  preceding  year. 

(3)  Definitions. — Defines  "catastrophic  drug  coverage  bene- 
fits" to  mean  benefits  payable  under  Part  B  of  Medicare  be- 
cause of  the  enactment  of  section  7A  (coverage  of  home  intra- 
venous drug  therapy)  and  section  11  (coverage  of  catastrophic 
expenses  for  prescription  drugs)  of  this  bill. 

Defines  "per  enrollee  actuarial  catastrophic  drug  benefit 
amount"  to  mean,  with  respect  to  a  year,  an  amount  equal  to 
the  actuarial  catastrophic  drug  benefit  amount  for  the  year  di- 
vided by  the  total  number  of  individuals  that  the  Secretary  es- 
timates will  be  enrolled  under  Part  B  for  the  year. 

Defines  "actuarial  catastrophic  drug  benefit  amount"  to 
mean,  with  respect  to  a  calendar  year,  the  amount  that  the 
Secretary  estimates  will  equal  the  total  of  the  catastrophic 
drug  coverage  benefits  (and  related  administrative  costs)  that 
will  be  paid  in  cash  outlays  from  the  Federal  Catastrophic 
Drug  Insurance  Trust  Fund  in  such  calendar  year  for  Part  B 
enrollees. 

Defines  "Part  B  beneficiary  drug  expenditure  amount"  to 
mean,  with  respect  to  a  12-month  period,  the  average  per 
capita  amount  expended  for  a  period  on  outpatient  prescrip- 
tion drugs  by  Part  B  enrollees  (other  than  such  enrolless  en- 
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rolled  in  a  health  maintenance  organization,  a  competitive 
medical  plan,  or  a  health  care  prepayment  plan). 

(h)  Report  on  Projected  Excess  Premium  Increases. — No  provi- 
sion. (See  section  11  of  the  Senate  amendment  relating  to  Sec- 
retarial authority  to  institute  cost  control  measures  to  assure 
that  the  drug  premiums  do  not  exceed  the  premium  limits.) 

(d)  Premium  for  In'Hom£  Care  Benefit. — No  provision. 

(e)  Monthly  Premiums  for  Residents  of  U.S.  Commonwealths,  and 
Territories.— No  provision. 

(f)  Monthly  Premiums  for  Individuals  Enrolled  Under  Part  B  But 
Not  Entitled  to  Benefits  Under  Part  A. — 

(V  Part  B  Premium. — Provides  that  the  monthly  castastro- 
phic  coverage  premium  amount  (which  is  added  to  the  monthly 
Part  B  premium  otherwise  determined)  for  individuals  who  are 
covered  by  Part  B  but  not  by  Part  A  is  an  amount  that  bears 
the  same  ratio  to  the  monthly  catastrophic  coverage  premium 
amount  for  individuals  covered  by  both  Part  A  and  Part  B  of 
Medicare,  as  the  actuarial  Part  B  catastrophic  benefit  amount 
for  that  year  bears  to  the  actuarial  comprehensive  catastrophic 
benefit  amount  for  that  year. 

Defines  the  actuarial  Part  B  catastrophic  benefit  amount  for 
a  calendar  year  as  the  amount  the  Secretary  estimates  will 
equal  the  catastrophic  coverage  benefits  and  related  adminis- 
trative costs  payable  from  the  Federal  Catastrophic  Health  In- 
surance Trust  Fund  for  that  year  with  respect  to  such  enroU- 
ees  (excluding  any  amounts  attributable  to  changes  under  Sec- 
tions 2(a),  3(a),  and  7(b)  of  this  bill  in  services  performed  and 
related  administrative  costs  incurred  in  that  year  for  individ- 
uals covered  under  Part  A). 

Provides  that  if  the  monthly  premium  amount  is  not  a  mul- 
tiple of  10  cents,  it  will  be  rounded  to  the  nearest  multiple  of 
10  cents. 

(W  Drug  Premium  for  Part  B  Only  Individuals.— No  provi- 
sion. (The  drug  premium  for  Part  B  only  individuals  is  calcu- 
lated in  the  same  manner  as  for  Medicare  beneficiaries  covered 
by  both  Fart  A  and  Part  B). 

(g)  IVansfers  to  C-atasirophic  Health  Insurance  Trust  Fund. — Pro- 
vides tbat  there  Ynll  be  transferred  from  time  to  time  from  the 
Part  B  trust  fund  to  the  Federal  Catastrophic  Health  Insurance 
Trust  Fund  amounts  from  Part  B  premiums  that  are  attributable 
to  the  catastrophic  coverage  changes  in  services  performed  and  re- 
lated administrative  costs  incurred  in  a  calendar  year  (under  sec- 
tions 2(a),  3(a),  and  7(b)  of  this  bill). 

Provides  that  there  will  be  transferred  from  time  to  time  from 
the  Part  B  trust  fund  to  the  Federal  Catastrophic  Drug  Insurance 
Trust  Fund  amounts  from  the  catastrophic  drug  benefit  premiums. 

Effective  date. —Applies  to  premiums  for  months  beginning  after 
December  31,  1987. 

Conference  agreement 

(a)  In  General— The  conference  agreement  provides  for  increases 
to  the  monthly  Part  B  premium  otherwise  determined  to  finance 
the  catastrophic  coverage  benefit  and  the  prescription  drug  benefit. 
For  1993,  revenues  from  the  additional  flat  Part  B  premium  are  es- 
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timated  to  provide  approximately  37  percent  of  the  financing  for 
the  catastrophic  coverage  and  prescription  drug  benefits,  with  the 
supplemental  premium  (see  section  7,  above)  providing  an  estimat- 
ed 63  percent  of  revenues.  After  1993,  the  conferees  intend  that  the 
proportion  contributed  by  the  flat  premium  will  be  37  percent; 
however,  the  proportion  could  vary  as  a  result  of  limits  on  the  al- 
lowable change  in  the  supplemental  premium. 

The  conference  agreement  requires  the  Secretary  of  Health  and 
Human  Services  and  the  Secretary  of  the  Treasury  jointly  to  (1) 
publish  in  the  Federal  Register,  by  not  later  than  July  1  of  each 
year  beginning  with  1993,  a  notice  of  the  proposed  preliminary  cat- 
astrophic coverage  and  prescription  drug  monthly  premiums  for 
the  following  year;  (2)  report  to  Congress  by  no  later  than  Septem- 
ber 1  of  each  year  the  final  premiums  for  the  following  year;  and 
(3)  publish  in  the  Federal  Register  during  the  last  three  days  in 
September  of  each  year  the  final  premiums  for  the  following  year. 

The  flat  premium  is  adjusted  to  account  for  any  changes  in  the 
supplemental  premium  resulting  from  limits  specified  in  this  Act 
(see  section  7  for  a  description  of  these  limits).  The  adjustment  to 
the  flat  rate  premium  is  calculated  in  three  steps.  First,  the  cur- 
rent year  actual  supplemental  premium  rate  is  subtracted  from 
what  the  supplemental  premium  rate  would  have  been  if  it  had  not 
been  adjusted  by  the  limits.  This  difference  is  known  as  either  the 
excess  or  the  shortfall  rate.  Then,  the  total  supplemental  premiums 
imposed  in  the  second  preceding  year  are  compared  to  the  total 
supplemental  premiums  as  adjusted  by  the  excess  or  shortfall  rate. 
Finally,  this  difference  is  adjusted  by  the  percentage  by  which  the 
per  capita  catastrophic  coverage  premium  liability  (see  section  7) 
for  the  second  preceding  year  exceeds  or  is  less  than  such  liability 
for  the  fourth  preceding  year.  The  resulting  amount  is  then  used  to 
establish  the  new  per  person  monthly  flat  premium. 
The  conference  agreement  provides  that  the  sum  of  the  addition- 


drug  coverage  for  months  after  1993  cannot  be  less  than  the  sum  of 
these  additional  premiums  for  months  in  the  preceding  year.  If  this 
combined  monthly  premium  is  affected  by  the  application  of  this 
provision,  the  premium  increase  is  allocated  between  the  cata- 
strophic coverage  premiums  and  the  prescription  drug  premiums  in 
the  same  proportion  as  if  this  provision  had  not  applied. 

If  any  flat  premium  increase  for  a  month  is  not  a  multiple  of  10 
cents,  it  will  be  rounded  to  the  nearest  multiple  of  10  cents.  If  so 
rounded,  premiums  will  be  allocated  between  the  catastrophic  cov- 
erage monthly  premium  and  the  prescription  drug  monthly  premi- 
um on  the  basis  of  their  respective  amounts  determined  without 
regard  to  any  rounding. 

The  conference  agreement  includes  the  Senate  amendment  re- 
garding the  "hold  harmless"  provision  with  a  modification  that  the 
provision  applies  to  both  social  security  benefits  and  Railroad  Re- 
tirement benefits  and  that  such  benefits  may  not  decrease  due  to 
an  increase  in  the  Part  B  premium  in  any  year. 

(b)  Catastrophic  Coverage  Premium. — (1)  Premium  Amount. — The 
conference  agreement  provides  that  the  monthly  catastrophic  cov- 
erage premium  will  be  as  follows  for  months  occurring  in  1989 
through  1993: 


al  monthly  premiums 


prescription 
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1989 
1990 
1991 
1992 
1993 


$4.00 
4.90 
5.46 
6.75 
7.18 


(2)  Indexing. — The  conference  agreement  provides  that  for 
months  in  a  year  after  1993,  the  catastrophic  coverage  monthly 
premium  will  be  the  preceding  year's  premium  (without  regard  to 
any  increase  in  the  premium  because  it  was  less  than  the  previous 
years*  premium  or  because  of  any  adjustment  due  to  limits  on  the 
supplemental  premium),  adjusted  by  a  percentage  representing  the 
sum  of:  (i)  the  outlay  premium  percentage,  and  (ii)  the  reserve  ac- 
count percentage. 

The  outlay-premium  percentage  is  the  percent  by  which  the  per 
capita  catastrophic  outlays  in  the  second  preceding  year  exceed  (or 
are  less  than)  such  outlays  in  the  third  preceding  year.  An  adjust- 
ment is  provided  for  changes  in  the  Consumer  Price  Index  (CPI)  as 
follows: 

If  the  CPFs  inflation  rate  increased  from  the  third  to  the  second 
preceding  year,  the  outlay-premium  percentage  is  adjusted  by 
adding  50  percent  of  the  excess  (if  any)  of  (i)  the  excess  of  the  CPI 
inflation  rate  in  the  second  over  the  third  preceding  year,  over  (ii) 
one  percentage  point.  If  the  CPI  inflation  rate  decreased  from  the 
third  to  the  second  preceding  year,  the  outlay-premium  percentage 
is  adjusted  by  subtracting  50  percent  of  the  excess  (if  any)  of  (i)  the 
excess  of  the  CPI  inflation  rate  in  the  third  over  the  second  preced- 
ing year,  over  (ii)  one  percentage  point.  For  this  purpose,  the  CPI 
inflation  rate  for  any  year  is  defined  as  the  percentage  by  which 
the  CPI  for  May  of  such  year  exceeds  such  index  for  May  of  the 
preceding  year. 

The  reserve  account  percentage  for  any  calendar  year  is  the  per- 
centage change  in  the  catastrophic  coverage  monthly  premium  for 
the  second  preceding  year  which  the  Secretary  determines  would 
have  increased  (or  decreased)  the  flat  premiums  for  such  year  by 
an  amount  equal  to  37  percent  of  the  shortfall  (or  surplus)  in  the 
Medicare  Catastrophic  Coverage  Account  (the  ''Account")  in  such 
year.  The  shortfall  (or  surplus)  in  the  Account  for  any  calendar 
year  is  determined  as  the  amount  by  which  20  percent  of  the  cata- 
strophic outlays  from  the  Account  in  the  second  preceding  year 
exceed  (or  are  less  than)  the  Account  balance  at  the  end  of  such 
year  (taking  into  account  fait  and  supplemental  premium  increases 
attributable  to  reserve  percentages  in  prior  years  that  have  not  yet 
been  credited  to  the  Account). 

(c)  Premium  for  Prescription  Drug  Bene  fit. --The  conference 
agreement  provides  that  the  monthly  prescription  drug  premium 
will  be  as  follows  for  months  occurring  in  1991  through  1993: 

1991   $1.94 

1992   2.45 

1993   3.02 

For  months  in  a  year  after  1993,  the  prescription  drug  premium 
will  be  the  preceding  year's  premium,  (without  regard  to  any  in- 
crease because  the  premium  was  less  than  the  previous  year's  pre- 
mium or  because  of  any  adjustment  due  to  the  limits  on  the  supple- 
mental premium),  adjusted  by  a  percentage  determined  in  a 
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manner  similar  to  that  for  the  monthly  catastrophic  coverage  pre- 
mium, with  the  following  changes:  (1)  in  determining  the  outlay 
percentage,  prescription  drug  outlays  rather  than  catastrophic  cov- 
erage outlays  are  used;  (2)  in  determining  the  reserve  percentage, 
the  Federal  Catastrophic  Drug  Insurance  Trust  Fund  balance  (see 
section  16,  below)  is  used  rather  than  the  Account  balance;  (3)  the 
reserve  percentage  is  75  percent  for  1994,  50  percent  for  1995,  and 
25  percent  for  1996  and  1997,  instead  of  20  percent;  and  (4)  the 
outlay  percentage  is  deemed  to  be  zero  for  calendar  years  before 
1998. 

(d)  Premium  for  In-Hom£  Care  Benefit. — The  conference  agree- 
ment does  not  mclude  the  House  provision.  Revenues  to  fund  the 
in-home  (respite  care)  benefit  are  included  in  the  monthly  and  sup- 
plemental catastrophic  coverage  premiums. 

(e)  Monthly  Premiums  for  Residents  of  U.S.  Commonwealths  and 
Territories. — The  conference  agreement  includes  the  House  provi- 
sion, with  the  following  amendments.  For  individuals  who  are  resi- 
dents of  Puerto  Rico  or  of  another  U.S.  commonwealth  or  territory 
(including  the  U.S.  Virgin  Islands,  Gueun,  American  Samoa,  or  the 
Northern  Mariana  Islsuids),  the  monthly  Part  B  premium  other- 
wise determined  would  be  increased  by  a  catastrophic  coverage 
monthly  premium  and  a  prescription  drug  monthly  premium. 

For  months  in  1989,  the  catastrophic  coverage  monthly  premium 
is  $1.30  for  a  resident  of  Puerto  Rico  and  $2.10  for  a  resident  of  an- 
other U.S.  commonwealth  or  territory.  For  months  in  1990,  the  cat- 
astrophic coverage  monthly  premium  is  $3.56  for  a  resident  of 
Puerto  Rico  and  $5.78  for  a  resident  of  another  U.S.  commonwealth 
or  territory. 

For  months  in  a  subsequent  year,  the  catastrophic  coverage 
monthly  premiimi  is  the  resident's  preceding  year's  premium  in- 
creased bv  the  Secretary's  estimate  (in  September  of  that  preceding 
year)  of  the  percentage  increase  in  the  per  capita  catastrophic  out- 
lays from  the  Catastrophic  Account  for  the  year  over  such  outlays 
for  the  preceding  year. 

For  months  in  1990,  the  prescription  drug  monthly  premium  is 
$0.14  for  a  resident  of  Puerto  Rico  and  $0.22  for  a  resident  of  an- 
other U.S.  commonwealth  or  territory.  For  months  in  1991,  the  pre- 
scription drug  monthly  premium  is  $1,21  for  a  resident  of  Puerto 
Rico  and  $1.93  for  a  resident  of  another  U.S.  commonwealth  or  ter- 
ritory. 

For  months  in  a  subsequent  year,  the  prescription  drug  monthly 
premium  is  the  resident's  preceding  year's  premium  increased  by 
the  Secretary's  estimate  (in  September  of  that  preceding  year)  of 
the  percentage  increase  in  the  per  capita  prescription  drug  outlays 
from  the  Federal  Catastrophic  Drug  Insurance  Trust  Fund  for  the 
year  over  such  outlays  for  the  preceding  year. 

The  Secretary  is  required  to  report  to  Congress,  in  1993,  on  the 
appropriateness  of  the  level  of  the  Part  M  premium  increases  for 
residents  of  Puerto  Rico  and  of  other  U.S.  commonwealths  and  ter- 
ritories. 

(f)  Monthly  Premiums  for  Individuals  Enrolled  Under  Part  B  But 
Not  Entitled  to  Benefits  Under  Part  A. — The  conference  agreement 
includes  the  House  provision,  with  amendments.  The  agreement 
provides  that  for  individuals  who  are  entitled  to  Part  B  of  Medi- 
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care  but  are  not  entitled  to  Part  A,  or  would  not  be  entitled  to  Part 
A  but  for  payment  of  the  Part  A  premiums,  and  who  are  not  resi- 
dents of  a  commonwealth  or  territory,  the  monthly  Part  B  premi- 
ums will  be  determined  as  follows.  The  monthly  Part  B  premium 
otherwise  determined  will  be  increased  by  a  catastrophic  coverage 
monthly  premium  and  a  prescription  drug  monthly  premium. 

For  months  in  1990,  the  catastrophic  coverage  monthly  premium 
is  $8.57,  and  for  months  in  a  subsequent  year  the  premium  is  one- 
twelfth  of  the  average  actuarial  expenses  that  the  Secretary  esti- 
mates (during  the  previous  September)  will  be  incurred  for  benefits 
and  administration  costs  attributable  to  Part  B  for  which  outlays 
may  be  made  from  the  Medicare  Catastrophic  Coverage  Account 
during  the  year. 

The  prescription  drug  monthly  premium  is  $0.53  for  months  in 
1990,  $4.61  for  months  in  1991,  and  for  months  in  a  subsequent 
year  the  premium  is  one-twelfth  of  the  average  actuarial  expenses 
that  the  Secretary  estimates  (during  the  previous  September)  will 
be  incurred  for  benefits  and  administration  costs  attributable  to 
Part  B  for  which  outlays  may  be  made  from  the  Federal  Cata- 
strophic Drug  Insurance  Trust  Fund  during  the  year. 

(g)  Transfers  to  Catastrophic  Health  Insurance  Trust  Fund. — The 
conference  agreement  does  not  include  the  Senate  amendment.  The 
catastrophic  coverage  monthly  premium  is  credited  to  the  Medicare 
Catastrophic  Coverage  Accoimt  and  trarisferred  to  the  SMI  Trust 
Fund. 

(h)  Conforming  Amendments. — The  conference  agreement  pro- 
vides for  certain  conforming  amendments,  including  (1)  those  to 
disregard  the  receipts  and  outlays  attributable  to  changes  made  by 
this  Act  when  determining  (i)  the  monthly  actuarial  rate  used  to 
establish  the  Part  B  premium  for  aged  and  disabled  beneficiaries, 
and  (ii)  the  appropriate  contingency  margin  for  the  PART  B  trust 
fund;  (2)  a  provision  to  disregard  the  flat  and  supplemental  cata- 
strophic coverage  and  prescription  drug  premiums  when  computing 
appropriations  to  the  Part  B  trust  fund  from  the  Treasury;  and  (3) 
those  authorizing  payments  from  the  Federal  Catastrophic  Drug 
Insurance  Trust  Fund  to  organizations  with  risk-sharing  contracts 
and  establishing  a  method  for  allocating  payment  to  such  organiza- 
tions from  the  Part  A,  Part  B,  and  the  Federal  Catastrophic  Drug 
Insurance  Trust  Funds. 

Effective  Date:— The  conference  agreement  applies  (except  as 
otherwise  specified  in  such  amendments)  to  monthly  premiums  for 
months  beginning  with  January  1989. 

16.  Establishment  of  Federal  Catastrophic  Drug  Insurance  Trust 
Fund  (Section  6A  or  Senate  Amendment) 

Present  law 

A  separate  tnist  fund  exists  in  the  Treasury  of  the  United  States 
for  each  part  of  the  Medicare  program:  the  Federal  Hospital  Insur- 
ance Trust  Fund  (Part  A)  and  the  Federal  Supplementary  Medical 
Insurance  Trust  Fund  (Part  B). 

The  Part  A  trust  fund  includes  annual  deposits  of  the  hospital 
insurance  taxes  collected  from  employers,  employees,  and  the  self- 
employed,  and  the  monthly  Part  A  premiums  from  individuals  not 
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otherwise  eligible  for  Part  A.  The  Part  B  trust  fund  includes  depos- 
its of  the  monthly  Part  B  premiums  paid  bv  or  on  behalf  of  Part  B 
enroUees,  and  contributions  by  the  Federal  Government  from  gen- 
eral revenues. 

Section  1841  of  the  Social  Security  Act  applies  to  the  Federal 
Supplementary  Medical  Insurance  Trust  Fund  as  follows:  Section 
1841(b)  creates  and  specifies  the  duties  of  a  board  of  trustees  for 
the  trust  fund;  section  1841(c)  provides  for  the  investment  of  cer- 
tain trust  fund  funds;  section  1841(d)  authorizes  the  selling  of  cer- 
tain obligations  acquired  by  the  trust  fund;  section  1841(e)  provides 
for  the  crediting  of  interest  on  or  proceeds  jfrom  the  sale  or  redemp- 
tion of  any  obligations  held  by  the  trust  fund;  section  1841(f)  pro- 
vides for  periodic  transfers  to  the  trust  fund  from  the  Federal  Old- 
Age  and  Survivors  Insurance  Trust  Fund,  the  Federal  Disability  In- 
surance Trust  Fund,  and  the  Railroad  Retirement  Account;  section 
1841(g)  provides  for  pa3rments  from  the  trust  fund  for  Part  B  bene- 
fit payments  and  related  administrative  costs;  section  1841(h)  pro- 
vides for  pa3rment  from  the  trust  fund  for  costs  incurred  by  the 
Office  of  Personnel  Management  in  deducting  Part  B  premiums 
from  Federal  annuities;  and  section  1841(i)  provides  for  payment 
from  the  trust  fund  for  certain  costs  incurred  by  the  Railroad  Re- 
tirement Board. 

House  hill 

No  provisions. 

Senate  amendment 

Creates  on  the  books  of  the  Treasury  of  the  United  States  a  trust 
fund  known  as  the  Federal  Catastrophic  Drug  Insurance  Trust 
Fund. 

Provides  that  such  trust  fund  consists  of  (1)  any  gifts  and  be- 
quests made  to  the  trust  fund  or  to  the  Department  of  Health  and 
Human  Services  for  the  benefit  of  the  trust  fund  or  any  activity 
financed  by  the  trust  fund,  and  (2)  the  following  amounts  trans- 
ferred to  such  trust  fund:  (a)  drug  benefit  premiums  transferred 
from  the  Part  B  trust  fund,  and  (b)  the  drug  premium  rate  adjust- 
ment component  of  the  Medicare  supplemental  premium  trans- 
ferred from  the  general  fund  of  the  Treasury. 

Provides  that  subsections  (b)  through  (i)  of  section  1841  of  the 
Social  Security  Act  apply  to  such  trust  fund  in  the  same  manner  as 
they  apply  to  the  Part  B  trust  fund. 

Requires  that  all  Medicare  pajonents  for  the  home  intravenous 
drug  therapy  benefit  and  the  prescription  drug  benefit  be  made 
from  this  trust  fund. 

Effective  da^e.— Applies  to  items  and  services  furnished  after, 
and  premiums  for  months  beginning  after,  December  31,  1987. 

Conference  agreement 

The  Conference  agreement  generally  follows  the  Senate  amend- 
ment. All  payments  for  benefits  and  administrative  costs  relating 
to  covered  outpatient  drugs  are  to  be  made  from  the  CDI  Trust 
Fund.  The  CDI  Trust  Fund  has  no  borrowing  authority. 

Receipts  attributable  to  the  supplemental  prescription  drug  pre- 
mium rate  are  appropriated  to  the  CDI  trust  fund.  The  Secretary 
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of  the  Treasury  is  to  transfer  these  appropriated  amounts  from  the 
general  fund  to  the  GDI  trust  fund  not  less  frequently  than  month- 
ly, and  at  the  close  of  the  calendar  year,  determined  on  the  basis  of 
estimates;  adjustments  are  made  in  subsequent  transfers  to  take 
account  of  estimating  errors.  For  individuals  pajdng  the  maximum 
supplemental  premium,  receipts  are  allocated  between  the  supple- 
mental prescription  drug  and  catastrophic  coverage  premiums  pro 
rata  on  the  basis  of  the  respective  premium  rates. 

The  Secretary  of  HHS  shall  transfer  premiums  attributable  to 
the  prescription  drug  monthly  premium  directly  to  the  GDI  trust 
fund  rather  than  through  the  SMI  Trust  Fund. 

The  Secretaries  of  HHS  and  Treasury  jointly  shall:  (1)  not  later 
than  July  1  of  1993  and  each  year  thereafter,  announce  the  prelim- 
inary monthly  and  supplemental  prescription  drug  premiums  for 
the  following  year;  (2)  not  later  than  July  1  of  1992  and  each  year 
thereafter,  publish  in  the  Federsd  Register  the  outlays  from,  and 
the  year-end  balance  in  the  GDI  trust  fund  for  the  preceding  year; 
(3)  during  the  last  3  days  of  September  of  1993  and  each  year  there- 
after, publish  in  the  Federal  Register  the  monthly  prescription 
drug  premiums  for  the  following  year;  and  (4)  not  later  than  Octo- 
ber of  1993  and  end  each  year  thereafter,  announce  the  supplemen- 
tal prescription  drug  premium  rate  for  the  following  year.  The 
Gomptroller  General  shall  report  to  Gongress,  not  later  than  Sep- 
tember 1  of  1992  and  each  year  thereafter,  on  the  completeness  and 
accuracy  of  the  July  1  Federal  Register  publication,  and  after  1992, 
on  the  July  1  premium  announcement. 

With  respect  to  the  GDI  trust  fund,  "outlays"  and  "receipts"  are 
defined  as  gross  outlays  and  receipts  within  the  meaning  of  the 
"Monthly  Treasury  Statement  of  Receipts  and  Outlays  of  the 
United  States  Government,"  as  published  by  the  Treasury  Depart- 
ment. 

Effective  date.— The  GDI  trust  fund  provisions  are  effective  after 
December  31,  1988. 

17.  Establishment  of  Federal  Gatastrophic  Health  Insurance  Trust 
Fund  (Section  6B  of  Senate  Amendment) 

Present  law 

A  separate  trust  fund  exists  in  the  Treasury  of  the  United  States 
for  each  part  of  the  Medicare  program:  the  Federal  Hospital  Insur- 
ance Trust  Fund  (Part  A)  and  the  Federal  Supplementary  Medical 
Insurance  Trust  Fund  (Part  B). 

The  Part  A  trust  fund  includes  annual  deposits  of  the  hospital 
insurance  taxes  collected  from  employers,  employees,  and  the  self- 
employed,  and  the  monthly  Part  A  premiums  from  individuals  not 
otherwise  eligible  for  Part  A.  The  Part  B  trust  fund  includes  depos- 
its of  the  monthly  Part  B  premiums  paid  by  or  on  behalf  of  Part  B 
enrollees,  and  contributions  by  the  Federal  Government  from  gen- 
eral revenues. 

Section  1841  of  the  Social  Security  Act  applies  to  the  Federal 
Supplementary  Medical  Insurance  Trust  Fund  as  follows:  Section 
1841(b)  creates  and  specifies  the  duties  of  a  Board  of  Trustees  for 
the  trust  fund;  section  1841(c)  provides  for  the  investment  of  cer- 
tain trust  fund  funds;  section  1841(d)  authorizes  the  selling  of  cer- 
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tain  obligations  acquired  by  the  trust  fund;  section  1841(e)  provides 
for  the  crediting  of  interest  on  or  proceeds  from  the  sale  or  redemp- 
tion of  any  obligations  held  by  the  trust  fund;  section  1841(f)  pro- 
vides for  periodic  transfers  to  the  trust  fund  from  the  Federal  Old- 
Age  and  Survivors  Insurance  trust  fund,  the  Federal  Disability  In- 
surance trust  fund,  and  the  Railroad  Retirement  Account;  section 
1841(g)  provides  for  payments  from  the  trust  fund  for  Part  B  bene- 
fit pa3rments  and  related  administrative  costs;  section  1841(h)  pro- 
vides for  payment  from  the  trust  fund  for  costs  incurred  by  the 
Office  of  Personnel  Management  in  deducting  Part  B  premiums 
from  Federal  annuities;  and  section  1841(i)  provides  for  pajonent 
from  the  trust  fund  for  certain  costs  incurred  by  the  Railroad  Re- 
tirement Board. 

House  bill 

No  provision. 

Senate  amendment 

Creates  the  books  of  the  Treasury  of  the  United  States  as  a  trust 
fund  known  as  the  Federal  Catastrophic  Health  Insurance  Trust 
Fund. 

Provides  that  such  trust  fund  consists  of  (1)  any  gifts  and  be- 
quests made  to  the  trust  fund  or  to  the  Department  of  Health  and 
Human  Services  for  the  benefit  of  the  trust  fund  or  any  activity 
financed  by  the  trust  fund,  and  (2)  the  following  amounts  trans- 
ferred to  such  trust  fund:  (a)  amounts  from  the  Part  B  premiums 
attributable  to  the  catastrophic  benefit  changes  (excluding  the  drug 
benefit)  in  this  bill,  transferred  from  the  Part  B  trust  fund,  and  (b) 
the  aggregate  monthly  supplemental  premiums  (excluding  the  drug 
premium  rate  adjustment)  plus  the  amount  the  Secretary  of  the 
Treasury  estimates  Federal  outlays  are  reduced  under  Medicaid  be- 
cause of  the  catastrophic  provisions  of  this  bill  (after  taking  into 
account  the  provisions  of  section  14  of  the  bill  related  to  Medicaid 
savings  and  State  requirements),  transferred  from  the  general  fund 
of  the  Treasury. 

Provides  that  subsections  (b)  through  (i)  of  section  1841  of  the 
Social  Security  Act  apply  to  such  trust  fund  in  the  same  manner  as 
they  apply  to  the  Part  B  trust  fund. 

Requires  that  all  Medicare  pa3mients  for  the  catastrophic  bene- 
fits in  sections  2(a),  3(a),  4,  and  7(b)  of  this  bill  be  made  from  this 
trust  fund. 

Effective  rfate.— Applies  to  items  and  services  furnished  after, 
and  premiums  for  months  beginning  after,  December  31,  1987. 

Conference  agreement 

(a)  Medicare  Catastrophic  Coverage  Account. — The  conference 
agreement  does  not  include  the  Senate  amendment.  A  separate 
Medicare  Catastrophic  Coverage  Account  (the  '^Account")  is  estab- 
lished on  the  books  of  the  Treasury  of  the  United  States,  to  be 
maintained  by  the  Secretary  of  the  Treasury. 

No  funds  are  transferred  into  or  out  of  the  account.  The  princi- 
pal purpose  of  the  Account  is  to  index  the  monthly  and  supplemen- 
tal catastrophic  coverage  premium  rates  and  to  assure  that  over 
time  revenue  from  these  premiums  are  at  least  as  large  as  the  out- 
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lays  from  the  Parts  A  and  B  trust  funds  attributable  to  the  Medi- 
care Catastrophic  Coverage  Act  of  1988.  (See  discussion  of  premium 
indexing  under  section  7  above.) 

Under  rules  prescribed  by  the  Secretary  of  HHS,  the  Account  is 
to  be  debited  for  catastrophic  outlays.  Catastrophic  outlays  are  de- 
fined as  outlays  from  the  HI  and  SMI  trust  funds  estimated  to  be 
attributable  to  the  Catastrophic  Coverage  Act  of  1988;  HI  and  SMI 
outlays  are  to  be  separately  debited  from  the  Account.  The  Account 
is  to  be  credited  for  monthly  catastrophic  coverage  premiums  re- 
ceived in  the  SMI  trust  fund  and  supplemental  catastrophic  cover- 
age premiums  received  in  the  SMI  trust  fund  and  the  Reserve 
Fund.  Such  credits  and  debits  shall  be  made  as  of  the  last  date  of 
each  month  based  upon  receipts  and  outlays  occurring  during  such 
month,  as  estimated  by  the  Secretaries  of  HHS  and  Treasury.  In- 
terest (at  the  rate  used  for  purposes  of  the  SMI  trust  fund)  is  cred- 
ited on  any  positive  average  Account  balance  in  a  calendar  quarter 
and  debited  on  any  negative  average  Account  balance  in  a  calendar 
quarter.  Thus,  if  the  Account  balance  is  negative,  the  Account  is 
debited  for  principal  and  interest  deemed  to  be  owed  to  the  SMI 
trust  fund. 

The  Secretaries  of  HHS  and  Treasury  jointly  shall:  (1)  not  later 
than  July  1  of  1993  and  each  year  thereafter,  announce  the  prelim- 
inary monthly  and  supplemental  catastrophic  coverage  premiums 
for  the  following  year;  (2)  not  later  than  July  1  of  1990  and  each 
year  thereafter,  publish  in  the  Federal  Register  the  outlays  debited 
from,  and  the  year-end  balance  in  the  Account  for  the^  preceding 
year;  (3)  during  the  last  3  days  of  October  of  1993  and  each  year 
thereafter,  publish  in  the  Federal  Register  the  monthly  and  cata- 
strophic coverage  premiums  for  the  following  year;  and  (4)  not  later 
than  October  1  of  1993  and  each  subsequent  year,  announce  the 
supplemental  catastrophic  coverage  premium  rate  for  the  following 
year.  The  Comptroller  General  shall  report  to  Congress,  not  later 
than  September  1  of  1990  and  each  year  thereafter,  on  the  com- 
pleteness and  accuracy  of  the  July  1  Federal  Register  publication 
and,  after  1992,  and  July  1  premium  announcement. 

Catastrophic  health  insurance  benefits,  other  than  prescription 
drug  and  home  intravenous  therapy  benefits,  are  paid  out  of  the 
existing  medicare  Parts  A  and  B  trust  funds. 

Receipts  attributable  to  the  supplemental  catastrophic  coverage 
premium  rate,  which  are  not  otherwise  appropriated  to  the  Federal 
Hospital  Insurance  Catastrophic  Coverage  Reserve  Fund  (the  "Re- 
serve Fund"),  are  appropriated  to  the  SMI  trust  fund.  The  Secre- 
tary of  the  Treasury  is  to  transfer  these  appropriated  amounts 
from  the  general  fund  to  the  SMI  trust  fund  not  less  frequently 
than  monthly,  and  at  the  close  of  the  calendar  year,  determined  on 
the  basis  of  estimates;  adjustments  are  made  in  subsequent  trans- 
fers to  take  account  of  estimating  errors.  For  individuals  paying 
the  maximum  supplemental  premium,  receipts  are  allocated  be- 
tween the  supplemental  prescription  drug  and  catastrophic  coyer- 
age  premiums  pro  rata  on  the  basis  of  the  respective  premium 
rates. 

The  Secretary  of  HHS  shall  transfer  receipts  from  the  monthly 
catastrophic  coverage  premium  to  the  SMI  trust  fund  in  the  same 
manner  as  the  existing  Part  B  monthly  premium. 
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These  supplemental  and  monthly  catastrophic  coverage  premi- 
ums are  intended  to  increase  Federal  government  receipts  by  the 
cost  of  catastrophic  coverage  benefits  (plus  a  contingency  margin). 

No  additional  revenues  are  transferred  to  the  Part  A  trust  fund. 

Effective  date.— The  Account  is  effective  after  December  31,  1988. 

(b)  Federal  Hospital  Insurance  Catastrophic  Coverage  Reserve 
Fund.— To  prevent  an  adverse  effect  on  the  HI  trust  fund  balance, 
a  new  trust  fund,  to  be  known  as  the  "Federal  Hospital  Insurance 
Catastrophic  Coverage  Reserve  Fund,"  (the  "Reserve  Fund")  is  es- 
tablished on  the  books  of  the  Treasury  of  the  United  States.  The 
Conferees  anticipate  that  C/ongress  may  at  some  future  time  trans- 
fer funds  from  the  Reserve  Fund  to  the  HI  trust  fund  to  bolster  the 
solvency  of  the  trust  fund.  No  expenditures  from  the  Reserve  Fund 
are  permitted. 

The  rules  for  managing  the  Reserve  Fund  generally  are  similar 
to  the  rules  that  apply  to  the  SMI  trust  fund. 

Beginning  in  1989,  supplemental  catastrophic  coverage  premiums 
are  appropriated  to  the  Reserve  Fund,  but  not  exceeding  the 
amount  of  outlays  from  the  HI  trust  fund  that  are  debited  against 
the  Account.  The  Secretary  of  the  Treasury  is  to  transfer  these  ap- 
propriated amounts  from  the  general  fuad  to  the  Reserve  Fund  not 
less  frequently  than  monthly,  and  at  the  close  of  the  calendar  year, 
determined  on  the  basis  of  estimates;  adjustments  are  made  in  sub- 
sequent transfers  to  take  account  of  estimating  errors.  For  individ- 
uals paying  the  maximum  supplemental  premium,  receipts  are  al- 
located between  the  supplemental  prescription  drug  and  cata- 
strophic coverage  premiums  pro  rata  on  the  basis  of  the  respective 
premium  rates. 

The  Secretary  shall  in  July  1990  transfer  an  amount  of  supple- 
mental catastrophic  coverage  premiums  to  the  Reserve  Fund  equal 
to  interest  deemed  to  accrue  (at  the  rate  used  for  purposes  of  the 
SMI  trust  fund)  from  the  time  HI  outlays  are  debited  from  the  Ac- 
count in  1989,  until  the  time  an  equal  amount  of  supplemenal  cata- 
strophic coverage  premiums  are  transferred  to  the  Reserve  Fund. 

Receipts  attributable  to  the  supplemental  catastrophic  coverage 
premium  are  first  transferred  to  the  Reserve  Fund  and  then,  to  the 
extent  available,  transferred  to  the  SMI  trust  fund,  as  described  in 
section  17,  above.  (Such  premium  receipts  are  credited  to  the  Ac- 
count, whether  transferred  to  the  Reserve  Fund  or  the  SMI  trust 
fund.) 

With  respect  to  the  Reserve  Fund,  "outlays"  and  "receipts"  are 
defined  as  gross  outlays  and  receipts  within  the  meaning  of  the 
"Monthly  Treasury  Statement  of  Receipts  and  Outlays  of  the 
United  States  Government,"  as  published  by  the  Treasury  Depart- 
ment. 

Effective  date.— The  Federal  Health  Insurance  Reserve  Fund  pro- 
visions are  effective  after  December  31,  1988. 
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18.  Trustee  Comments  on  Actuarial  Soundness  of  Basic  and  Sup- 
plemental Catastrophic  Benefit  Premiums  (Section  18  of  Senate 
amendment) 

Present  law 

The  Social  Security  Act  currently  requires  that  the  Trustees  of 
the  Hospital  Insurance  (HI)  and  Supplementary  Medical  Insurance 
(SI)  trust  funds  report  to  the  Congress  not  later  than  April  1  of 
each  year  on  the  operation  and  status  of  the  trust  funds  durijng  the 
preceding  fiscal  year  and  on  their  expected  operation  and  status 
during  the  current  fiscal  year  and  the  next  2  fiscal  years. 

House  bill 

No  provision. 

Senate  amendment 

Amends  section  1817(b)  relating  to  the  HI  trust  fund  and  1841(b) 
relating  to  the  SMI  trust  fund  by  inserting  a  requirement  that  the 
Trustees  comment  in  their  annual  reports  with  respect  to  the 
extent  to  which  the  monthly  catastrophic  coverage  premium  and 
the  supplemental  premium  cover  the  cost  of  the  catastrophic  bene- 
fits (as  defined  in  section  1839(gX2XC)(i)  added  by  this  Act)  and  re- 
lated administrative  expenses  payable  from  the  trust  funds. 

Effective  date. — Effective  for  trustees'  annual  reports  beginning 
with  those  issued  for  fiscal  year  1988. 

Conference  agreement 

Under  the  Conference  agreement,  the  Trustees  annual  reports  on 
the  HI  and  SMI  trust  funds  are  to  identify  those  receipts  and  out- 
lays in  each  trust  fund  which  are  deemed  to  be  receipts  and  out- 
lays in  the  Medicare  Catastrophic  Coverage  Account  (see  section 
17,  above).  In  addition,  the  HI  report  is  to  include  information  per- 
taining to  the  Federal  Hospital  Insurance  Catastrophic  Coverage 
Reserve  Fund. 

The  trustees  of  the  CDI  trust  fund  and  the  Account  are  to  report 
to  the  Congress,  not  later  than  April  1  of  each  year,  on  the  oper- 
ation and  status  of  the  CDI  trust  fund  and  Account  during  the  pre- 
ceding fiscal  year  and  on  their  expected  operation  and  status 
during  the  current  fiscal  year  and  the  next  two  fiscal  years. 

Effective  date.— Effective  for  Trustees'  annual  reports  beginning 
with  those  issued  for  fiscal  year  1989. 

19.  Treatment  of  Prepaid  Health  Plans  (Section  207  of  House  bill; 

Section  10  of  Senate  amendment). 

Present  law 

Section  1876  of  the  Social  Security  Act,  as  amended  by  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of  1982,  provides  for  Medicare 
payinents  to  Health  Maintenance  Organizations  (HMOs)  and  (Com- 
petitive Medical  Plans  (CMPs)  on  either  a  risk  or  a  cost  contracting 
basis.  In  general,  risk  contracting  plans  are  financially  responsible 
for  the  cost  of  all  benefits  their  enrollees  would  otherwise  be  eligi- 
ble for  under  Medicare.  Reimbursement  of  HMOs  and  CMPs  is  de- 
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termined  based  on  estimates  of  the  average  adjusted  per  capita  cost 
(AAPCC)  and  the  adjusted  community  rate  (ACR). 

House  hill 

(a)  Adjustment  ofAAPCC's  and  Contracts  for  Risk-Based  Eligible 
Organizations. — Requires  the  Secretary  to:  (1)  take  into  account 
amendments  made  by  this  act  in  estimating  the  AAPCC  under  sec- 
tion 1876(a)  for  eligible  organizations  with  risk  sharing  contracts 
under  section  1876(a)  for  portions  of  contract  years  occurring  after 
December  31,  1987;  (2)  modify  such  contracts,  for  such  portions  of 
contract  years,  to  reflect  any  adjustments  made  to  the  AAPCCs  (as 
required  above);  and  (3)  require  such  organizations  to  make  appro- 
priate adjustments  (including  adjustments  in  premiums  and  bene- 
fits) in  terms  of  their  agreements  with  Medicare  beneficiaries  to 
take  into  account  the  changes  in  law  required  by  this  act. 

(bj  Provisions  Applicable  to  Organizations  Receiving  Reasonable 
Cost  Reimbursement — Specifics  that  the  following  new  provisions 
of  this  act  apply  to  organizations  reimbursed  on  the  basis  of  reason- 
able costs:  Section  201(aXl)  relating  to  pajnnent  for  catastrophic 
benefits;  section  202(bXlXC)  relating  to  payment  for  covered  out-pa- 
tient drugs;  section  203(cX3)  relating  to  payment  for  in-home  care. 

Requires  the  Secretary  to  provide  for  an  appropriate  adjustment 
in  Medicare  pa5niient  amounts  to  cost-based  HMOs  for  added  bene- 
fits. 

Requires  such  organizations  to  assure  the  Secretary  that  they 
will  not  charge  individuals  eligible  for: 

Medicare  catastrophic  coverage  for  covered  services  after  the 
individual  has  incurred  out-of-pocket  expenses  equal  to  the  cat- 
astrophic limit;  or 

More  than  20  percent  of  reasonable  cost  of  covered  drugs 
plus  amounts  payable  due  to  deductibile;  or 

More  than  20  percent  of  reasonable  costs  of  respite  services 
plus  an  amount  payable  due  to  the  deductible. 
Effective  date. — Enactment. 

Senate  amendment 

(a)  Adjustment  of  AAPCCs  and  Contracts  for  Risk-Based  Eligible 
Organizations. — Similar  provision  except  requires  the  Secretay  to: 
(1)  modify  any  AAPCC  under  section  1876(a)  for  an  eligible  organi- 
zation with  a  risk-sharing  contract  to  take  into  account  the  amend- 
ments made  by  section  2(a)  of  this  bill  relating  to  benefits  for  hospi- 
tal inpatient  services,  section  3(a)  relating  to  deductibles  and  coin- 
surance for  individuals  under  parts  A  and  B,  section  4  relating  to 
limitations  on  out-of-pocket  expenses,  section  7(b)  relating  to  pay- 
ment for  in-home  care,  section  7A  relating  to  home  intravenous 
drug  therapy,  and  section  11  relating  to  prescription  drugs;  (2) 
modify  each  such  contract  for  portions  of  contract  years  occurring 
after  December  31,  1987  to  reflect  the  modifications  made  (as  re- 
quired above);  and  (3)  require  such  organizations  to  make  appropri- 
ate adjustments  in  terms  of  its  agreements  with  Medicare  benefici- 
aries to  take  into  account  such  amendments. 
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(b)  Provisions  Applicable  to  Organizations  Receiving  Reasonable 
Cost  Reimbursement. — No  provision.  See  section  4  of  the  Senate 
amendment  (Item  9e)  relating  to  limitations  on  cost  sharing. 

Effective  date. — Enactment. 

Conference  agreement 

(a)  Adjustment  of  AAPCCs  and  Contracts  for  Risk-Based  eligible 
Organizations.— The  conference  agreement  requires  the  Secretary 
to  modify  contracts  under  sections  1833  and  1976  for  portions  of 
contract  years  occurring  after  December  31,  1988.  Prepaid  plans 
are  required  to  adjust  their  benefit  packages  to  take  the  new  bene- 
fits into  account.  The  AAPCC  will  be  adjusted  to  take  the  new 
beenfits  into  account  under  current  authority.  For  provisions  de- 
scribing the  treatment  of  copayments  and  deductibles  when  a  bene- 
ficiary is  enrolled  in  a  pre-paid  plan  reimbursed  on  a  risk  basis,  see 
item  9(e). 

In  assessing  the  value  of  benefits  under  prepaid  plans  paid  on  a 
risk  basis  the  Secretary  is  required  to  make  a  separate  actuarial 
determination  for  drug  benefits  and  for  all  other  covered  benefits. 

(b)  Provisions  Applicable  to  Organizations  Receiving  Reasonable 
Cost  Reimbursement. — The  conference  agreement  does  not  include 
the  House  provision.  For  provisions  applicable  to  organizations  re- 
imbursed on  a  reasonable  cost  basis,  see  items  9(e),  10(f),  and  12(c). 

Effective  date.— The  conference  a^eement  is  effective  on  enact- 
ment. 

20.  Mailing  of  Notice  of  Medicare  Benefits  and  Participating  Phy- 
sician Directories  (Section  208  of  the  House  bill;  Section  9  of 
Senate  amendment) 

Present  law 

Under  existing  law,  there  is  no  requirement  for  an  annual  notice 
to  Medicare  beneficiaries  about  the  scope  of  benefits  available  to 
them  under  the  Medicare  program.  Information  on  Medicare  cover- 
age is  generally  available  through  the  Social  Security  Administra- 
tion district  offices.  As  part  of  the  participating  physician  program 
created  by  Public  Law  98-369,  the  Deficit  Reduction  Act  (DEFRA), 
HHS  prepares  directories  of  participating  physicians,  by  area  and 
specialty.  These  directories  are  made  avaUable  in  local  Social  Secu- 
rity offices,  through  hospitals,  and  through  aging  and  consumer 
groups.  Also,  enrollees  are  informed  by  a  notice  in  their  Social  Se- 
curity check  envelopes  that  they  can  obtain  a  copy  free  from  their 
Medicare  carrier.  A!s  of  October  1,  1986,  all  "Explanation  of  Medi- 
care Benefits"  notices  sent  to  beneficiaries  on  unassigned  claims 
have  to  include  a  reminder  of  the  participating  physician  and  sup- 
plier program. 

House  bill 

(a)  Distribution  of  Notice  of  Medicare  Benefits. — Amends  the 
Medicare  statute  by  adding  new  section  1804.  Section  1804(a)  re- 
quires the  Secretary  to  distribute  annually  a  notice  contcdning:  (1) 
a  clear,  simple  explanation  of  the  benefits  available  under  Medi- 
care and  health  care  services  for  which  benefits  are  not  available 
under  Medicare;  and  (2)  a  description  of  the  limited  benefits  for 
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long-term  care  services  available  under  this  title  and  generally 
available  under  State  plans  approved  under  Medicaid.  Requires  the 
notice  to  be  mailed  annually  to  individuals  entitled  to  Medicare 
Part  A  or  Part  B  benefits. 

(b)  Authorization  of  Funds. — Amends  the  Medicare  statute  by 
adding  a  new  provision  (1804(b))  which  authorizes,  to  be  appropri- 
ated in  equal  portions  from  the  HI  and  SMI  trust  funds,  such  sums 
as  may  be  required  to  provide  for  the  suinual  publication  and  distri- 
bution of  the  notice  described  in  (a). 

(c)  Distribution  of  Participating  Physician  Directories, — Amends 
section  1842(hX6)  of  the  Medicare  law  relating  to  participating  phy- 
sician directories  to  require  that  an  area  directory  of  participating 
physicians  be  sent  to  each  individual  enrolled  under  Part  B  and  re- 
siding in  that  area. 

(d)  Timing. — Requires  the  Secretary  to  provide  notice  annually. 

(e)  Consultation  Required. — No  provision. 

Effective  date. — First  applies  to  annual  rates  and  directories  for 
1988.  The  annual  notice  would  be  sent  by  January  31,  1988,  or  3 
months  after  the  date  of  enactment  of  this  legislation. 

Senate  amendment 

(a)  Distribution  of  Notice  of  Medicare  Benefits. — Requires  the 
Secretary  to  notify  each  individual  who  is  entitled  to  benefits 
under  Medicare  of:  (1)  the  benefits  that  are  available  under  the  in- 
surance programs  established  under  Medicare  (and  the  major  cate- 
gories of  health  care  that  are  not  covered  under  those  programs); 
(2)  the  limitations  on  payment  (including  deductibles  and  coinsur- 
ance amounts)  that  are  imposed  under  such  programs;  and  (3)  the 
ways  in  which  such  limitations  differ  for  individuals  who  are  cov- 
ered under  the  program  established  under  Part  B  and  individuals 
who  are  not  covered  under  Part  B. 

(b)  Authorization  of  Funds. — No  provision. 

(c)  Distribution  of  Participating  Physician  Directories. — No  provi- 
sion. 

(dj  Timing.— Requires  the  Secretary  to  provide  the  notice  de- 
scribed in  (a)  when  an  individual  applies  for  benefits  under  Part  A 
or  enrolls  under  Part  B,  and  annually  thereafter. 

(e)  Consultation  Required. — Requires  the  notices  to  be  prepared 
in  consultation  with  groups  representing  the  elderly  and  with 
health  insurers. 

Effective  date.— The  requirement  for  notices  for  new  benefici- 
aries is  effective  January  1,  1988.  The  notice  to  all  beneficiaries  ap- 
plies to  annual  notices  beginning  for  1988. 

Conference  agreement 

(a)  Distribution  of  Notice  of  Medicare  Benefits. — The  conference 
agreement  includes  the  House  provision  with  modifications.  The 
notice  must  include,  in  addition,  information  on  Medicare's  limita- 
tions on  pajrment  (including  deductible  and  coinsurance  amounts). 

(b)  Authorization  of  Funds.— The  conference  agreement  does  not 
include  the  House  provision.  General  authority  already  exists  in 
Section  201(gXlXA)  of  the  Social  Security  Act  to  use  Part  A  and 
Part  B  Trust  Fund  amounts  for  administrative  expenses  of  the 
Medicare  program. 
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(c)  Notice  Concerning  Participating  Physicians. — The  conference 
agreement  does  not  include  the  House  provision  requiring  distribu- 
tion of  participating  physicians  directories,  but  instead  modifies 
current  law  requirements  for  notice  to  beneficiaries  regarding  the 
participation  program. 

The  agreement  revised  the  reminder  of  the  participation  pro- 
gram currently  required  on  the  explanation  of  medical  benefit 
(EOMB)  notices  for  unassigned  clsdms.  The  revised  reminder  would 
include:  (i)  a  clear  statement  of  the  extra  amounts  (if  any)  charged 
by  the  physician  above  the  Medicare  approved  charge;  (ii)  a  brief 
statement  of  the  advantages  of  receiving  services  from  a  participat- 
ing physician;  and  (iii)  the  carrier's  toll-free  number  with  am  offer 
of  assistance  in  obtaining  names  of  participating  physicians  of  ap- 
propriate specialty  and  an  offer  of  a  free  copy  of  the  appropriate 
participating  physician  directory. 

The  conferees  expect  that  the  Secretary  will  consult  closely  with 
groups  representing  beneficiaries  and  physicians  in  developing  the 
notice  to  assure  that  it  can  be  easily  understood  by  the  elderly  and 
conveys  an  accurate  understanding  of  program  policies. 

The  conferees  expect  that  the  revised  reminder  would  be  printed 
in  a  prominent  tjrpe  face  (where  possible)  near  the  beginning  of  the 
explanation  of  medical  benefits. 

The  conference  agreement  also  modifies  current  requirements  for 
an  annual  notice  to  beneficiaries  concerning  the  participating  phy- 
sician program.  The  revised  notice  (which  would  be  in  the  form  of  a 
brochure)  would  be  mailed  to  each  beneficiary  each  year  and  would 
contain:  (i)  a  description  of  the  participation  program;  and  explana- 
tion of  the  advEuitages  of  obtaining  services  from  a  participating 
physician  or  supplier;  (ii)  an  explanation  of  the  assistance  offered 
by  carriers  in  obtaining  the  names  of  participating  physicians  and 
suppliers;  and  (iii)  the  local  carrier's  toll  free  number  for  inquiries 
concerning  the  program  and  for  requests  for  free  copies  of  appro- 
priate directories. 

The  conferees  note  that  the  provisions  are  based  on  options  de- 
veloped by  the  Physician  Payment  Review  Commission  in  its 
March  1988  report  to  Congress  and  are  similar  to  measures  used  by 
private  insurers  to  publicize  and  facilitate  the  use  of  their  partici- 
pating physician  networks. 

(d)  T^min^.— The  conference  agreement  includes  the  House  provi- 
sion regarding  distribution  of  the  annual  notice  required  under 
subparagraph  (a)  with  an  amendment  that  such  notices  must  also 
be  mailed  annually  when  an  individual  applies  for  benefits  under 
Part  A  or  enrolls  under  Part  B. 

(e)  Consultation  Required.— The  conference  agreement  specifies 
that  the  Secretary  must  first  distribute  the  notice  required  under 
subparagraph  (a)  to  beneficiaries  not  later  than  January  31,  1989. 
The  revised  EOMB  notice  applies  to  services  furnished  on  or  after 
January  1,  1989.  The  revised  annual  notice  regarding  the  participa- 
tion program  would  apply  to  annual  notices  beginning  with  1989. 
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21.  Benefits  Counseling  and  Assistance  for  Certain  Medicare  and 
Medicaid  Beneficiaries  (Section  9A  of  Senate  amendment) 

Present  law 

No  provision. 
House  bill 

No  provision. 
Senate  amendment 

(a)  Training  and  Technical  Assistance. — Authorizes  the  Secretary 
to  enter  into  agreements  with  private  or  public  nonprofit  agencies 
or  organizations  for  the  purpose  of  training  volunteers.  These  vol- 
unteers are  to  provide  counseling  to  elderly  individuals,  ages  60 
and  above,  receiving  benefits  under  Medicare  or  Medicaid  with  re- 
spect to  eligibility  for  such  benefits  and  are  to  provide  assistance  in 
preparing  documentation  that  may  be  required  to  receive  such  ben- 
efits. In  addition  to  other  specified  forms  of  technical  assistance, 
the  Secretary  may  provide  material  to  be  used  in  making  elderly 
persons  aware  of  the  availability  of  assistance  under  volunteer  as- 
sistance programs.  The  Secretary  may  also  provide  technical  publi- 
cations and  materials  to  be  used  by  the  volunteers. 

(h)  Powers  of  the  Secretary. — Authorizes  the  Secretary:  (1)  to  pro- 
vide assistance  to  organizations  which  demonstrate  that  their  vol- 
unteers are  adequately  trained  and  competent  to  render  effective 
benefits  counseling  and  assistance  to  the  elderly;  (2)  to  provide  for 
and  assist  in  the  training  of  such  volunteers;  (3)  to  provide  reim- 
bursement to  volunteers  for  transportation,  meals,  and  other  ex- 
penses incurred  by  them  during  training  or  in  providing  counseling 
and  assistance,  and  to  provide  such  other  support  as  the  Secretary 
deems  appropriate;  (4)  to  provide  for  the  use  of  services,  personnel 
and  facilities  of  the  Federal  executive  agencies  and  of  State  and 
local  public  agencies  with  their  consent,  with  or  without  reimburse- 
ment; and  (5)  to  prescribe  such  rules  and  regulations  as  the  Secre- 
tary deems  necessary. 

(c)  Employment  of  Volunteers. — Provides  that  service  as  a  volun- 
teer under  this  section  shall  not  be  considered  Federal  employ- 
ment. Volunteers  are  not  subject  to  provisions  of  law  relating  to 
Federal  employment,  except  that  the  volunteers  are  subject  to  the 
prohibition  against  the  unauthorized  disclosure  of  confidential  in- 
formation as  if  they  were  Federal  employees.  Reimbursement  for 
expenses  received  by  the  volunteers  are  exempt  from  taxation. 

(d)  Authorization  of  Appropriations. — Authorizes  to  be  appropri- 
ated $2.5  million  for  fiscal  years  after  1987. 

Effective  date. — Enactment. 

Conference  agreement 

(a)  Training  and  Technical  Assistance. — The  conference  agree- 
ment includes  the  Senate  amendment,  with  an  amendment  requir- 
ing the  Secretary  to  establish  a  3-year  demonstration  project  with  a 
private  or  public  nonprofit  agency  or  organization  for  the  purpose 
of  training  volunteers. 

(b)  Powers  of  the  Secretary. — The  conference  agreement  includes 
the  Senate  amendment,  with  a  modification  that  deletes  the  au- 
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thority  of  the  Secretary  to  prescribe  rules  and  regulations  deemed 
necessary  to  carry  out  the  provisions  of  this  section. 

(c)  Employment  of  Volunteers. — The  conference  agreement  in- 
cludes the  Senate  amendment. 

(d)  Authorization  of  Appropiations. — The  conference  agreement 
includes  the  Senate  amendment,  with  an  amendment  authorizing 
appropriations,  in  appropriate  parts  from  the  HI  and  the  SMI  trust 
funds  for  fiscal  years  1989,  1990,  and  1991,  such  sums  as  may  be 
necessary  to  conduct  the  demonstration  project. 

Effective  date. — The  conference  agreement  is  effective  for  calen- 
dar years  1989,  1990  and  1991. 

22.  Case  Management  Demonstration  Projects  (Section  16  of 
Senate  amendment) 

Present  law 

"Case  management"  is  a  system  under  which  a  designated 
person  or  organization  has  responsibility  for  overseeing  health  care 
services  for  individuals  assigned  to  the  person  or  organization. 
Where  case  management  is  used,  an  insurer  usually  will  not  pay 
(or  will  pay  less)  for  those  services  that  are  provided  without  per- 
mission of  the  case  manager.  Under  current  law,  there  are  no  re- 
quirements for  Medicare  beneficiaries  to  receive  case  management 
services,  and  case  management  is  not  a  covered  servdce  under  Med- 
icare. Utilization  and  quality  control  peer  review  organizations 
(PROs)  are  responsible  for  reviewing  the  necessity  and  quality  of 
services  for  Medicare  beneficiaries. 

House  bill 

No  provision. 

Senate  amendment 

(a)  Description  of  Projecte.— Requires  HHS  to  establish  not  less 
than  six  demonstration  projects  under  which  a  PRO  agrees  to  pro- 
vide case  management  services  to  Medicare  beneficiaries  with  se- 
lected catastrophic  illnesses. 

(h)  Purpose  of  Projects. — Specifies  that  the  purpose  of  the  demon- 
strations is  to  provide  the  Secretary  and  CJongress  with  the  infor- 
mation necessary  (1)  to  evaluate  the  appropriateness  of  providing 
case  management  services  under  Medicare  for  individuals  with  cat- 
astrophic illnesses,  and  (2)  to  determine  the  most  effective  ap- 
proach to  implementing  a  case  management  system  under  the  pro- 
gram for  such  individuals. 

(c)  Agreement-— Reqmres  the  agreement  with  the  PRO  to  specify 
(1)  the  catastrophic  illnesses  for  which  case  management  services 
will  be  provided,  (2)  the  payments  to  be  made  to  the  PRO  for  carry- 
ing out  the  project,  and  (3)  such  other  terms  and  conditions  as  the 
Secretary  and  the  PRO  may  agree  to. 

(d)  Waii;ers.— Requires  the  Secretary  to  waive  any  provisions  of 
Part  B  of  title  XI  (relating  to  general  provisions  and  Peer  Review) 
and  title  XVIII  of  the  Social  Security  Act  (relating  to  Medicare) 
that  the  Secretary  determines  would  prevent  the  establishment  of 
a  demonstration  project  under  this  provision. 
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(ej  Duration. — Provides  that  the  demonstration  projects  shall  be 
conducted  for  a  1-year  period.  The  Secretary  may  terminate  the 
project  before  the  end  of  the  year  if  he  determines  that  the  State 
conducting  the  project  is  not  in  substantial  compliance  with  the 
terms  of  the  agreement  with  the  PRO. 

(ft  Information  and  Reports. — (A)  Requires  a  PRO  with  an  agree- 
ment under  section  (a)  to  provide  the  Secretary  with  such  informa- 
tion as  the  Secretary  determines  to  be  needed  to  evaluate  the  re- 
sults of  the  project  conducted  by  the  PRO.  (B)  Requires  the  Secre- 
tary to  submit  an  interim  report  based  on  information  derived 
from  the  first  6  months  of  project  operations,  containing  the  find- 
ings, recommendations  and  conclusions  of  the  evaluation  of  the 
project  as  described  above. 

(g)  Authorization  to  Use  Certain  Funds. — Requires  the  Secretary 
to  transfer  from  the  HI  and  SMI  trust  funds  amounts  not  to  exceed 
$2  million  to  carry  out  the  demonstration  projects.  Provides  that 
amounts  are  to  be  transferred  without  regard  to  amounts  appropri- 
ated in  advance  in  appropriation  acts.  Requires  payments  from  the 
trust  funds  to  be  made  in  such  amounts  as  the  Secretary  deter- 
mines to  be  fair  and  equitable. 

Effective  date. — Requires  the  Secretary  to  have  the  demonstra- 
tions in  place  12  months  after  enactment.  The  interim  reports  are 
due  6  months  from  the  date  on  which  the  demonstrations  are  initi- 
ated. 

Conference  agreement 

(a)  Description  of  Projects. — The  conference  agreement  includes 
the  Senate  amendment,  with  an  amendment  requiring  the  Secre- 
tary to  establish  4  demonstration  projects  under  which  an  appro- 
priate entity  agrees  to  provide  case  management  services  to  Medi- 
care beneficiaries  with  selected  catastrophic  illnesses,  particularly 
those  with  high  costs  of  health  care  services.  A  further  amendment 
requires  that  at  least  one  of  the  demonstration  projects  be  conduct- 
ed by  a  peer  review  organization  (PRO). 

(b)  Purpose  of  Projects. — The  conference  agreement  includes  the 
Senate  amendment,  with  an  amendment  that  the  demonstration 
projects  are  to  evaluate  the  appropriateness  of,  and  determine  the 
most  effective  approach  of,  providing  case  management  services  for 
Medicare  beneficiaries  with  high  costs  of  medical  care. 

(c)  Agreement. — The  conference  agreement  includes  the  Senate 
amendment,  with  an  amendment  that  the  demonstration  project 
agreements  must  specify  the  high  cost  cases  to  which  case  manage- 
ment services  will  be  provided. 

(d)  Waivers. — The  conference  agreeement  includes  the  Senate 
amendment,  with  an  amendment  requiring  the  Secretary  to  waive 
(in  addition  to  provisions  of  Part  B  of  Title  XI  of  the  Social  Securi- 
ty Act)  any  of  Medicare's  limitations  or  restrictions  on  benefits  nec- 
essary to  conduct  the  demonstration  projects. 

(e)  Duration. — The  conference  agreement  includes  the  Senate 
amendment,  with  an  amendment  that  the  data  collection  phase  of 
the  demonstration  projects  will  be  conducted  for  a  2-year  period, 
with  an  additional  period  of  time  to  write  the  report  and  submit  it 
to  CJongress. 
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(f)  Information  and  Reports. — The  conference  agreement  includes 
the  Senate  amendment,  with  an  amendment  that  the  interim 
report  will  be  based  on  information  derived  from  the  first  year  of 
project  operations,  and  the  final  report  will  be  based  on  data  de- 
rived from  the  projects. 

(g)  Authorization  to  Use  Certain  Funds. —The  conference  agree- 
ment includes  the  Senate  amendment,  with  an  amendment  requir- 
ing the  Secretary  to  transfer,  from  the  HI  and  the  SMI  trust  funds 
in  proportions  the  Secretary  determines  are  appropriate,  an 
amount  not  to  exceed  $2,000,000  in  each  of  2  years  for  administra- 
tive costs  to  carry  out  the  demonstration  projects. 

Effective  date. — The  conference  agreement  requires  the  Secretary 
of  HHS  to  establish  the  demonstration  projects  within  12  months 
after  the  date  of  enactment. 

23.  Changes  in  Certincation  of  Medicare  Supplemental  Health  In- 
surance Policies  (Section  209  of  House  bill;  Section  13  of  Senate 
amendment) 

Present  law 

(a)  Establishment  of  New  Medigap  Standards. — Under  section 
1882  of  the  Social  Security  Act,  insurers  who  market  private  insur- 
ance policies  to  fill  the  gaps  in  Medicare's  coverage  may  have  the 
policies  certified  as  Medicare  supplemental  health  insurance  poli- 
cies by  the  Secretary  if  the  policies  meet  minimum  standards. 
These  standards  were  developed  and  approved  by  the  National  As- 
sociation of  Insurance  Commissioners  (NAJC)  on  June  6,  1979,  and 
are  incorporated  by  reference  in  section  1882  of  the  Social  Security 
Act.  Policies  that  are  certified  by  the  Secretary  may  be  marketed 
as  Medicare  supplemental  policies.  However,  if  a  State  has  adopted 
laws  and/or  regulations  at  least  as  stringent  as  those  of  the  NAJC, 
policies  regulated  by  the  State  are  deemed  to  meet  Federal  require- 
ments. 

(bj  Required  Mailing  of  Notice. — Section  1882  (e)  requires  the  Sec- 
retary to  provide  to  individual  Medicare  beneficiaries  information 
that  will  permit  them  to  assess  the  value  of  the  Medicare  supple- 
ment policies  to  them  and  the  relationship  of  any  such  policies  to 
benefits  under  the  Medicare  program. 

(c)  Required  Submission  of  Advertising. — There  is  currently  no 
Federal  requirement  that  insurance  companies  submit  their  Medi- 
gap advertisements  for  review  to  the  State  Commissioners  of  Insur- 
ance. 

(d)  Transition  for  Current  Policies. — There  is  no  present  law  re- 
lating to  transition  periods  for  current  Medigap  policies. 

(ej  Free  Look  Period— Under  the  existing  NAIC  standards,  Medi- 
gap policies  are  required  to  provide  a  "free  look"  period  of  10  days 
for  policies  sold  by  mail,  during  which  a  policyholder  may  return 
the  policy  and  get  a  full  refund  of  any  premium  paid. 

(P  Reporting  of  Information  Relating  to  Loss  Ratios. — Section 
1882(bXl)  provides  for  loss  ratio  targets  for  Medicare  supplemental 
policies  that  set  a  goal  for  the  percentage  of  insurance  premiums 
that  must  be  returned  to  policyholders  in  the  form  of  benefits.  Med- 
igap policies  must  be  expected  to  pay  benefits  at  least  equal  to  60 
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percent  of  the  earned  premiums  for  individual  policies  and  75  per- 
cent for  group  policies. 

House  Bill 

(a)  Establishment  of  New  Medigap  Standards. — 

(1)  Requires  the  Secretary  to  report  to  Congress  not  later 
than  150  days  after  the  date  of  enactment  of  this  act,  on 
changes  that  should  be  made  in  the  requirements  of  section 
1882(c)  of  the  Social  Security  Act  for  certification  of  Medicare 
supplemental  policies  to  take  into  account  the  changes  made 
by  this  act,  and  by  any  other  pertinent  acts  enacted  by  the 
first  session  of  the  100th  Ck)ngress,  and  by  any  recommenda- 
tions developed  by  the  NAIC; 

(2)  Expresses  the  sense  of  Congress  that:  (A)  Congress  will 
promptly  act  on  such  recommendations  and  provide  for  appro- 
priate changes  in  the  requirements  of  1882(c),  and  (B)  States 
will  be  expected  to  adjust  their  laws  in  a  timely  manner  to 
comply  with  changes  in  such  requirements. 

(b)  Required  Mailing  of  Notice. — Adds  a  new  provision  to  section 
1882  requiring  that  in  order  to  meet  the  requirements  for  certifica- 
tion as  a  Medicare  supplementary  insurance  policy,  a  policy  offered 
in  a  State  and  in  effect  on  January  1,  1988  must  send  a  letter  by 
January  31,  1988  to  its  policyholders  who  are  entitled  to  Medicare, 
explaining:  (a)  the  improved  benefits  resulting  from  this  and  other 
legislation  enacted  by  the  first  session  of  the  100th  Congress  and  (b) 
how  these  improvements  affect  the  benefits  contained  in  these  poli- 
cies and  the  premiums  for  these  policies.  Applies  to  Medicare  sup- 
plemental policies  as  of  February  1,  1988. 

(c)  Required  Submission  of  Advertising. — Amends  section  1882(b) 
to  require  that  entities  issuing  Medigap  policies  submit  their  adver- 
tisements (whether  through  written,  radio  or  television  medium) 
used  (or,  at  the  option  of  the  State,  to  be  used)  for  the  policy  in  the 
State,  to  the  State  Commissioner  of  Insurance  for  his  or  her  review 
in  accordance  with  State  law. 

(d)  Transition  for  Current  Policies:— 

(1)  Suspends  (with  the  exception  of  Medigap  policies  sold  in 
States  described  in  (2)  below)  from  January  1,  1988  through  De- 
cember 31,  1988,  current  Federal  penalties  under  section  1882 
for  selling  policies  to  Medicare  beneficiaries  which  (a)  were 
sold  before  the  date  of  the  enactment  of  this  act,  and  (b)  would 
not  substantially  duplicate  health  benefits  to  which  they  are 
otherwise  entitled  under  Medicare  but  for  the  changes  made 
by  this  act. 

(2)  Gives  additional  time  to  certain  States  (to  be  identified  by 
the  Secretary)  in  which  penalties  will  be  suspended.  These  are 
States  which  require  legislation  (other  than  legislation  appro- 
priating funds)  in  order  for  Medicare  supplemental  policies  to 
be  changed  to  avoid  a  penalty  under  section  1882,  but  the  legis- 
lature of  the  State  is  not  scheduled  to  meet  in  the  1988  legisla- 
tive session  in  which  such  legislation  may  be  considered.  The 
exception  in  these  States  extends  to  the  first  day  of  the  first 
calendar  quarter  beginning  after  the  close  of  the  first  legisla- 
tive session  of  the  State  legislature  that  begins  on  or  after  Jan- 
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uary  1,  1989,  for  which  legislation  described  above  may  be  con- 
sidered. 

(e)  Free  Look  Period. — No  provision. 

(f)  Reporting  of  Information  Relating  to  Loss  Ratios. — No  provi- 
sion. 

Effective  dates. — Enactment,  except  that  (b)  regarding  notices  to 
beneficiaries  applies  to  Medicare  supplemental  policies  as  of  Febru- 
ary 1,  1988,  and  (c)  applies  to  such  policies  with  respect  to  advertis- 
ing used  on  or  after  January  1,  1988. 

Senate  amendment 

(a)  Establishment  of  New  Medigap  Standards. — Amends  section 
1882  by  making  conforming  chsuiges  and  adding  a  new  provision 
relating  to  NAIC  amendments  of  its  model  regulation  of  Medicare 
supplemental  (Medigap)  policies  to  reflect  the  changes  in  law  made 
by  this  Act: 

(1)  Provides  that  if  the  NAIC  revises  the  existing  model 
standards  for  Medigap  policies  within  90  days  after  enactment, 
then  those  standards  will  apply  as  the  standard  for  certifica- 
tion, beginning  1  year  later. 

(2)  Specifies  that  if  the  NAIC  does  not  amend  the  standards 
within  90  days,  the  Secretary  is  required  to  issue  Federal 
model  standards  for  Medigap  policies  reflecting  the  changes  in 
law  made  by  this  act,  within  90  days,  to  become  effective  1 
year  later. 

(3)  Specifies  that  no  Medigap  policy  may  be  certified  by  the 
Secretary,  no  certification  shall  remain  in  effect  and  no  State 
regulatory  program  will  be  found  in  compliance  with  Section 
1882,  unless  such  policy  meets  (or  such  program  provides  for 
the  application  of  standards  equsd  to  or  more  stringent  than) 
the  standards  set  forth  in  the  amended  NAIC  Model  Regula- 
tion or  the  Federal  model  standards  (as  the  case  may  be). 

(h)  Required  Mailing  of  Notice.— Amends  Section  1882(e)  to  re- 
quire the  Secretary  to:  (a)  inform  Medicare  beneficiaries  (and,  to 
the  extent  feasible,  individuals  about  to  become  entitled  to  Medi- 
care) about  current  laws  that  prohibit  certain  marketing  and  sales 
abuses  and  the  manner  in  which  they  may  report  any  such  action 
or  practice  to  an  appropriate  official  of  HHS  and  (b)  establish  a 
toll-free  telephone  number  for  individuals  to  report  suspected  viola- 
tions of  the  laws  relating  to  Medigap  standards.  Also  requires  the 
Secretary  to  provide  Medicare  beneficiaries  with  a  listing  of  the  ad- 
dresses and  telephone  numbers  of  State  and  Federal  agencies  and 
offices  where  information  and  sissistance  relating  to  Medicare  sup- 
plemental policies  may  be  obtained. 

(c)  Required  Submission  of  Advertising. — No  provision. 

(d)  Transition  for  Current  Policies. — No  provision. 

(e)  Free  Look  Period. Section  1882(bXl)  is  amended  to  require  a 
uniform  30-day  free  look  period  for  all  Medicare  supplemental  poli- 
cies, without  regard  to  the  manner  in  which  the  purchase  of  the 
policy  was  solicited. 

(p  Reporting  of  Information  Relating  to  Loss  Ratios. — Amends 
section  1882(bXl)  to  provide  that  information  with  respect  to  the 
actual  ratio  of  benefits  provided  to  premiums  collected  under  Medi- 
gap policies  will  be  reported  to  the  State  on  forms  conforming  to 
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those  developed  by  the  NAIC  for  such  purpose,  or  such  ratios  will 
be  monitored  under  the  program  in  an  alternative  manner  ap- 
proved by  the  Secretary. 

Effective  dates. — (a)  is  effective  as  provided  in  the  amendment; 
(b)  enactment;  changes  made  by  (e)  and  (f)  are  effective  on  the  date 
on  which  the  amended  NAIC  Model  Standards  (or  Federal  Model 
Standards)  become  effective  under  section  1882. 

Conference  agreement 

(a)  Establishment  of  New  Medigap  Standards. — The  conference 
agreement  includes  the  Senate  amendment  with  amendments.  The 
agreement  provides  for  a  procedure  whereby  the  current  National 
Association  of  Insurance  Commissioner's  (NAIC)  model  regulation 
would  be  amended  or  replaced  as  a  standard  for  certification  of 
Medicare  Supplemental  Insurance  Policies.  If  the  NAIC  amends 
the  model  regulations  within  90  days  of  enactment  of  this  bill,  in 
accordance  with  requirements  in  this  section  then  the  amended 
standards  would  apply  as  a  standard  for  certification. 

The  NAIC  has  made  available  to  the  conferees  both  a  model 
transition  regulation,  adopted  in  September  1987  in  anticipation  of 
the  passage  of  this  bill,  and  a  draft  of  a  new  model  minimum 
standards  regulation.  The  conferees  believe  the  transition  regula- 
tion deals  appropriately  with  the  matter  of  adapting  existing,  certi- 
fied policies  to  the  amendments  in  Medicare  made  under  this  Act. 
The  conferees  also  believe  the  draft  model  minimum  standards  reg- 
ulation includes  many  appropriate  provisions.  The  conferees  intend 
and  understand  that  the  revised  standards  will  continue  to  incorpo- 
rate such  provisions,  including  rules  governing  matters  covered  in 
the  existing  and  draft  model  standards,  such  as  minimum  benefit 
standards,  loss  ratios,  disclosure  requirements  and  replacement  re- 
quirements. 

The  conferees  note  that  the  NAIC  model  transition  regulation 
contains  an  explicit  prohibition  on  the  inclusion  of  provisions  in 
Medicare  supplemental  policies  which  duplicate  the  benefits  cov- 
ered under  Medicare.  The  conferees  believe  such  an  explicit  prohi- 
bition clarifies  the  meaning  of  the  current  requirements  of  Section 
1882  that  supplemental  policies  may  not  duplicate  Medicare  cover- 
age. This  amendment  requires  that  the  model  standards  include 
provisions  otherwise  necessary  to  reflect  changes  in  law  made  by 
this  Act.  In  enacting  this  provision,  the  conferees  intend  and  un- 
derstand that  NAIC  will  include  a  similar  provision  precluding  in- 
surers from  selling  or  maintaining  Medicare  supplemental  policies 
which  provide  benefits  covered  by  this  Act  in  its  final  version  of 
the  model  minimum  standards  regulation. 

The  conferees  note  in  particular  that  Section  5B  of  the  NAIC 
Transition  Regulations  provides  for  (1)  a  notice  to  the  beneficiary, 
(2)  the  filing  by  the  insurer  of  riders  to  the  policy  to  eliminate  du- 
plication, and  (3)  the  making  of  an  appropriate  refund  or  appropri- 
ate premium  adjustment  for  duplicative  coverage.  The  conferees 
intend  and  understand  that  such  provisions  will  be  included  in  the 
final  model  regulations.  The  conferees  intend  and  understand  that 
such  appropriate  refund  or  premium  adjustments  are  to  be  made 
retroactive  to  the  effective  date  of  the  new  Medicare  benefits  en- 
acted in  this  bill. 
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The  conferees  are  particularly  concerned  about  beneficiaries  not 
pa3dng  for  benefits  under  Medicare  supplemental  insurance  policies 
that  duplicate  benefits  covered  under  this  Act.  The  conferees 
intend  not  merely  to  prevent  such  duplicative  coverage  from  occur- 
ring, but  also  that  beneficiaries  receive  appropriate  premium  ad- 
justments where  this  has  occurred. 

If  NAIC  does  not  amend  the  regulations  within  90  days,  then  the 
Secretary  is  directed  to  promulgate  Federal  model  standards  for 
certification  of  Medicare  supplemental  policies  to  reflect  the 
changes  in  law  made  by  this  Act.  Such  Federal  standards  would 
then  be  the  standards  for  certification.  The  conferees  intend  that 
such  standards  would  incorporate  all  matters  provided  for  in  the 
bill  and  discussed  above  in  this  report  with  respect  to  the  NAIC 
model  standards. 

The  NAIC  model  standards  (or  the  Federal  model  standards,  as 
the  case  may  be)  would  apply  in  a  State  effective  on  the  earlier  of 

(1)  the  date  the  State  adopts  standards  equal  to  or  more  stringent 
than  the  amended  NAIC  standards  (or  the  Federal  standards),  or 

(2)  one  year  after  the  NAIC  (or  the  Secretary,  in  the  case  of  Feder- 
al standards)  first  adopts  the  standards. 

The  conference  agreement  also  provides  that  the  Secretary, 
rather  than  the  President,  will  appoint  the  four  State  Commission- 
ers or  superintendents  of  insurance  who,  together  with  the  Secre- 
tary, form  the  Supplemental  Health  Insurance  Panel. 

The  conferees  note  that  under  this  legislation.  Medicare  coverage 
of  outpatient  prescription  drugs  will  begin  in  January  1991.  The 
conferees  do  not  intend  for  the  enactment  of  this  drug  benefit  to  be 
construed  as  requiring  current  Medicare  supplemental  policies, 
which  do  not  otherwise  provide  coveraige  for  drugs  to  begin  doing 
so  upon  enactment.  Under  the  conference  agreement,  the  NAIC  (or 
the  Secretary,  as  the  case  may  be)  will  determine  whether  coverage 
of  the  drug  deductible  should  be  required  for  certification  as  a  Med- 
icare-certified policy. 

(b)  Required  Mailing  of  Notice. — The  conference  agreement  in- 
cludes both  the  House  provision  and  the  Senate  amendment,  with 
modifications.  In  States  which  have  enacted  the  NAIC  Transition 
Regulations,  beneficiaries  will  receive  notices  from  insurers  pursu- 
ant to  the  requirements  of  those  regulations.  In  States  which  have 
enacted  the  final  model  standards,  but  not  the  transition  regula- 
tions, insurers  must  send  notices  to  bejieficiaries  in  accordance 
with  the  requirements  of  this  provision  in  order  to  remain  certi- 
fied. In  States  which  have  enacted  neither  the  final  model  nor  the 
transition  regulations,  insureers  must  follow  the  requirements  de- 
scribed in  (d)  below.  The  House  provision  is  modified  to  change 
each  1988  date  to  1989.  The  Senate  amendment  is  modified  to  re- 
quire the  Secretary  (1)  to  inform  Medicare  beneficiaries  of  how 
they  may  report  any  marketing  or  sales  abuses  to  HHS  or  to  an 
appropriate  State  official,  and  (2)  to  publish  the  toll-free  HHS  tele- 
phone number  for  individuals  to  report  suspected  violations. 

(c)  Required  Submission  of  Advertising.— The  conference  agree- 
ment includes  the  House  provision,  with  a  modification  clarifying 
that  the  submission  of  advertisements  to  the  State  Commissioner  of 
Insurance  (or  comparable  officer  identified  by  the  Secretary)  should 
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be  in  accordance  with  review  or  approval  as  required  under  State 
law. 

(d)  Transition  for  Current  Policies. — The  conference  agreement 
includes  the  House  provision  with  amendments.  The  agreement 
does  not  include  the  provision  which  waives  Federal  penalties  for 
knowingly  selling  policies  with  duplicative  coverage.  The  agree- 
ment provides  for  the  opportunity  to  sell  or  maintain  certified 
Medicare  supplemental  health  insurance  policies  during  the  period 
after  enactment  of  the  bill  in  those  States  which  have  not  adopted 
standards  by  January  1,  1989  to  refiect  the  changes  in  law  made  by 
this  Act.  The  agreement  provides  that  for  policies  sold  prior  to  en- 
actment (but  in  effect  after  enactment),  a  policy  is  deemed  non-du- 
plicative  and  may  be  deemed  certified  in  the  insurer  selling  the 
policy  complies  with  the  NAIC  Model  Transition  Regulation  by 
January  1,  1989,  as  discussed  below.  For  policies  sold  after  the  date 
of  enactment,  such  compliance  would  be  required  before  the  date  of 
sale  of  the  policy. 

The  conferees  specifically  intend  that  as  a  matter  of  Federal  law, 
effective  January  1,  1989  (for  existing  policies)  or  prior  to  sale  (for 
policies  later  sold),  Medicare  supplemental  insurance  policies  no 
longer  include  benefits  that  are  provided  for  under  this  Act.  Fur- 
ther, the  conferees  intend,  that  as  a  matter  of  Federal  law,  effective 
January  1,  1989,  insurers  whose  policies  would  contein  duplicate 
coverage  but  for  such  provision,  notify  the  insured  of  such  change 
in  coverage,  of  any  resulting  premium  refunds  or  adjustments,  and 
when  such  refunds  or  adjustments  will  be  made.  The  notice  shall 
include  the  matters  contained  in  Section  5(BXlXa),  (b),  and  (c)  of 
the  NAIC  model  transition  regulations  and  shall  be  mailed  on  the 
later  of  January  1,  1989  or  the  date  the  policy  is  sold.  For  this  pur- 
pose, the  insurer  would  not  have  to  comply  with  the  requirement 
of  Section  5(B)  that  the  notices  be  in  a  form  approved  by  the  State 
Insurance  Commissioner. 

Further,  the  conferees  intend  that  insurers  are  required  to  teke 
all  necessary  steps  to  effectuate  such  refunds  or  premium  adjust- 
ments in  the  most  expeditious  possible  manner,  including  immedi- 
ately filing  any  appropriate  riders  to  insurance  policies.  The  confer- 
ees specifically  intend  and  understand  that  all  such  appropriate  re- 
funds or  premium  adjustments  will  be  made  retroactive  to  January 
1,  1989  or  the  date  on  which  the  policy  is  sold,  whichever  is  earlier. 

The  conferees  understand  that  insurers  offering  policies  which 
are  guaranteed  renewable  will  conform  their  policies  to  prevent  du- 
plication of  coverage  in  accordance  with  the  provisions  in  this  Act. 

The  conference  agreement  also  requires  the  Secretory  to  report 
to  Congress  in  March  1989  and  in  July  1990  on  actions  Stotes  have 
token  in  adopting  standards  equal  to  or  more  stringent  than  the 
NAIC  Model  Transition  Regulation  or  the  amended  NAIC  model 
regulation  (or  Federal  model  standards). 

(e)  Free  Look  Period. — The  conference  agreement  includes  the 
Senate  amendment. 

(f)  Reporting  of  Information  Relating  to  Loss  Ratios. — The  confer- 
ence agreement  includes  the  Senate  amendment. 

(g)  Prohibiting  Misuse  of  Social  Security  or  Medicare  Refer- 
ences.— The  Conference  agreement  prohibits  the  use  of  the  word 
"Social  Security",  "Social  Security  Account",  "Social  Security 
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System",  "Social  Security  Administration",  "Medicare",  "Health 
Care  Financing  Administration",  or  any  acronym,  combination,  or 
variation  of  such  words,  and  any  symbols  or  emblems  of  such  agen- 
cies, in  a  manner  which  a  person  or  an  organization  knew  or 
should  have  known  would  convey  the  false  impression  that  any  ad- 
vertisement or  other  item  is  authorized  by  the  Social  Security  Ad- 
ministration, the  Health  Care  Financing  Administration  or  the  De- 
partment of  Health  and  Human  Services. 

The  conference  agreement  authorizes  the  Secretary  to  impose 
civil  money  penalties  of  not  more  than  $5,000,  or  $25,000  in  the 
case  of  a  broadcast  or  telecast,  for  violations  of  this  prohibition. 
The  total  gmiount  of  penalties  imposed  for  multiple  violations  con- 
sisting of  substantiadly  identical  communications  or  productions 
could  not  exceed  $100,000  a  year.  Those  who  are  assessed  penalties 
would  be  permitted  to  request  a  hearing  before  an  Administrative 
Law  Judge  and  to  appeal  thereafter  to  the  U.S.  District  Court  of 
Appeals.  In  assessing  fines  and  pursuing  violators,  the  Secretary 
would  be  required  to  coordinate  his  actions  with  the  Justice  De- 
partment. 

The  conferees  intent  that,  to  the  extent  feasible,  the  Secretary 
would  use  informal  methods  to  deal  with  potential  violations  prior 
to  initiating  action  under  this  provision.  Such  methods  might  in- 
clude a  letter  which  identifies  a  violation  or  which  points  out  that 
the  addition  of  a  conspicuously-placed  disclaimer  of  affiliation  with 
the  Social  Security  Administration  could  avoid  the  need  for  action 
under  this  provision. 

The  conferees  also  intend  that  the  authorities  established  by  this 
provision  should  supplement,  not  substitute  for,  existing  authority 
of  the  U.S.  Postal  Service  to  take  action  against  misleading  and 
fraudulent  references  to  the  Social  Security  Administration  in  ma- 
terials which  re  mailed. 

(h)  Civil  Money  Penalties  for  Medigap  Violations.— The  confer- 
ence agreement  authorizes  civil  montary  penalties,  in  every  case 
where  only  criminal  penalties  currently  apply,  for  deceptive  selling 
practices  relating  to  Medicare  supplemental  health  insurance  (me- 
digap) policies.  Violations  would  be  subject  to  a  civil  monetary  pen- 
alty of  up  to  $5,000  per  violation. 

Effective  date, — The  conference  agreement  provides  that  (a)  ap- 
plies as  provided  in  the  section  and  the  Secretary  is  required  to 
provide  for  the  reappointment  of  members  of  the  Supplemental 
Health  Insurance  Panel  by  not  later  than  90  days  after  the  date  of 
enactment.  The  provisions  of  (b)  requiring  the  Secretary  to  provide 
consumer  information  apply  on  enactment;  and  the  provision  of  (b) 
requiring  health  insurers  to  send  informational  letters  to  their 
policy  holders  apply  to  Medicare  supplemental  policies  as  of  Janu- 
ary 31,  1989.  (c)  applies  to  Medicare  supplemental  insurance  poli- 
cies as  of  Janaury  1,  1989,  with  resi>ect  to  advertising  used  on  or 
after  such  date,  (d)  applies  as  provided  in  the  section,  (e)  and  (f) 
apply  on  the  date  the  amended  NAIC  Model  Standards  (or  Federal 
model  standards)  become  effective  under  Section  1882  of  the  Social 
Security  Act.  (g)  and  (h)  are  effective  on  enactment  and  apply  only 
with  respect  to  violations  occurring  after  enactment. 
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24.  Research  on  Long-Term  Care  Services  for  Medicare  Benefici- 
aries (Section  211  of  House  bill;  Section  15  of  Senate  amend- 
ment) 

Present  law 

(aMb)  Long-Term  Care  Services. — Medicare  does  not  cover  serv- 
ices required  for  individuals  whose  chronic  conditions  require  long- 
term  nursing  home  or  home  and  community-based  services.  There 
is  no  current  requirement  that  the  Secretary  provide  for  research 
relating  to  long-term  care  services  nor  is  there  any  specific  authori- 
zation for  appropriations  for  such  research. 

(c)  Institute  of  Medicine  Study. — There  is  no  current  requirement 
that  the  lOM  conduct  a  study  on  the  financing  of  long-term  care. 

(d)  Treasury  Department  Study  of  Tax  Incentives  for  Long-Term 
Care. — There  is  no  current  requirement  that  the  Secretary  of 
Treasury  conduct  a  study  on  the  financing  of  long-term  care.  The 
President  has  asked  the  Department  of  Treasury  to  review  tax 
policy  as  it  affects  the  provision  of  catastrophic  and  long-term  care 
health  insurance. 

House  bill 

(a)  Health  and  Human  Services  Study. — Requires  the  Secretary 
to  provide  for  research  relating  to  the  delivery  and  financing  of 
long-term  care  services  for  Medicare  beneficiaries.  It  shall  include 
at  least  the  following:  (1)  the  financial  characteristics  of  Medicare 
beneficiaries  who  receive  or  need  long-term  care  services,  including 
whether  beneficiaries  are  eligible  for  Medicaid  benefits  for  such 
services;  (2)  how  financial  and  other  characteristics  of  Medicare 
beneficiaries  affect  their  utilization  of  institutional  and  noninstitu- 
tional  services;  (3)  how  relatives  and  Medicare  beneficiaries  are  af- 
fected financially  and  in  other  ways  because  the  beneficiaries  re- 
quire or  receive  long-term  care  services;  (4)  the  quality  of  long-term 
care  services  (in  community-based  and  custodial  settings)  and  how 
the  provision  of  such  services  may  reduce  expenditures  for  acute 
health  care  services;  (5)  the  effectiveness  of,  and  need  for.  State  and 
Federal  consumer  protections  which  assure  adequate  access  to  and 
protect  the  rights  of  beneficiaries  provided  long-term  care  (other 
than  in  a  nursing  facility). 

Defines  long-term  care  services  to  include  nursing  home  care, 
home  care,  community-based  services,  and  custodial  care. 

(b)  Authorization  of  Appropriations. — Authorizes  to  be  appropri- 
ated, in  equal  parts  from  the  HI  and  SMI  trust  funds,  $5  million 
for  each  of  fiscal  years  1988,  1989,  1990,  1991,  and  1992,  to  carry 
out  the  research  described  in  (a). 

(c)  Institute  of  Medicine  Study. — No  provision. 

(d)  Treasury  Department  Study  of  Tax  Incentives  for  Long-Term 
Care. — No  provision. 

Effective  ciate.— Enactment. 

Senate  amendment 

(a)  Health  and  Human  Services  Study. — No  provision. 

(b)  Authorization  of  Appropriations. — No  provision. 

(c)  Institute  of  Medicine  Study. — 
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(1)  Requires  the  Secretary  to  request  the  National  Academy 
of  Sciences,  through  the  Institute  of  Medicine  (lOM),  to  con- 
tract for  an  lOM  study  to  (a)  explore  options  for  private  fund- 
ing of  a  portion  of  long-term  care  (including  methods  by  which 
changes  in  Federal  laws,  including  tax  laws,  could  facilitate 
such  funding)  and  determine  whether  such  options  would  be  ef- 
fective as  compared  to  public  financing  alternatives  and  would 
be  beneficial  to  the  broad  spectrum  of  populations  (including 
children  and  adults  who  have  attained  and  have  not  attained 
retirement  age)  requiring  protection;  (b)  analyze  the  effect  that 
provision  of  types  of  private  funding  of  long-term  care  would 
have  on  public  funding  of  such  care;  (c)  review  options  for 
public  sector  coverage,  both  means-tested  and  universal,  with 
respect  to  their  effects  on  current  and  future  Federal  spending 
for  health  care;  (d)  review  the  effectiveness,  quality  of  life  pro- 
vided, effect  on  family  caregivers,  and  cost-implications  of  com- 
munity-based long-term  care,  including  types  of  limits  neces- 
sary to  assist  beneficiaries  and  providers  in  preventing  overuti- 
lization;  (e)  analyze,  for  each  approach  to  provision  of  care,  rel- 
ative payments  derived  from  users,  non-utilizing  elderly  and 
employed  persons  (including  both  pre-funding  and  pay-as-you- 
go);  and  (f)  review  sources  of  financing  and  coverage  of  long- 
term  care  services  in  other  developed  nations  and  the  implica- 
tions of  these  findings  on  the  development  of  similar  policies  in 
the  United  States. 

(2)  Requires  the  lOM  study  to  take  into  account  (a)  the  effect 
that  impending  demographic  changes  (near  and  long-term)  will 
have  on  various  approaches  to  service  utilization  and  funding; 

(b)  the  impact  of  the  various  approaches  to  funding,  both 
public  and  private,  on  access  to  long-term  care  services  by  indi- 
viduals of  all  age  groups  (including  children  and  adults  who 
have  attained  and  not  attained  retirement  age),  individuals  of 
different  socioeconomic  and  minority  groups,  and  women;  and 

(c)  the  effect  that  membership  in  these  different  groups  has  on 
the  need,  the  ability  to  pay,  and  access  to  quality  long-term 
care. 

(3)  Requires  the  Secretary  to  enter  into  appropriate  arrange- 
ments with  the  Academy  under  which  the  Secretary  will  be  re- 
sponsible for  expenses  incurred  for  the  study.  Requires  the  Sec- 
retary to  transfer  from  the  HI  and  SMI  trust  funds  amounts 
necessary  to  fund  the  study. 

(4)  Requires  lOM  to  submit,  by  October  1,  1989  to  the  Secre- 
tary, the  Senate  Finance  CJommittee  and  the  House  Energy 
and  Commerce  and  Ways  and  Means  Committees,  a  report 
that  describes  the  study,  includes  a  statement  of  the  data  ob- 
tained, and  specifies  administrative  actions  and  changes  in  law 
that  lOM  considers  to  be  appropriate  to  implement  the  study 
findings. 

(d)  Treasury  Department  Study  of  Tax  Incentives  for  Long-Term 
Care. — Requires  the  Secretary  of  Treasury  to  conduct  a  study  of 
Federal  tax  policies  to  promote  the  financing  of  long-term  care. 
The  study  shall  identify  alternative  methods  of  creating  tax  incen- 
tives to  encourage  individuals  to  purchase  insurance  for  long-term 
care.  Requires  the  study  to  consider  also  the  cost  to  the  U.S.  Treas- 
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ury  and  the  potential  benefits  to  consumers,  including  whether  the 
incentives  would  benefit  all  or  most  of  the  population  requiring 
protection.  Requires  Secretary  to  consult  with  representatives  of 
the  insurance  industry,  providers  of  long-term  care,  and  consumers. 
Requires  the  Secretary  to  report  the  results  of  the  study  and  make 
recommendations  to  the  Congress  prior  to  April  1,  1988  of  ' any 
changes  in  Federal  law  that  the  Secretary  determines  to  be  appro- 
pria^  to  promote  financing  of  long-term  care.  Defines  long-term 
care  to  include  care  and  services  provided  by  nursing  homes,  home 
health  agencies  and  other  mechanisms  for  long-term  care  delivery. 
Effective  date. — Enactment. 

Conference  agreement 

(a)  Health  and  Human  Services  Study. — The  conference  agree- 
ment includes  the  House  provision  with  amendments.  To  the 
extent  possible,  the  Secretary  is  to  rely  on  research  that  has  al- 
ready been  conducted  or  is  underway  by  the  Health  Care  Financ- 
ing Administration  or  the  National  Center  for  Health  Services  Re- 
search and  Health  Care  Technology  (in  their  National  Medical  Ex- 
penditures Survey).  The  Secretary  is  required  to  submit  interim  re- 
ports by  December  1990  and  December  1992,  and  a  final  report  by 
June  1994  to  the  House  Committees  on  Energy  and  Commerce  and 
Ways  and  Means,  and  the  Senate  Finance  Committee  describing 
the  findings  of  the  long-term  care  research  required  by  this  provi- 
sion. 

(b)  Authorization  of  Appropriations. — The  conference  agreement 
includes  the  House  provision. 

(c)  Institute  of  Medicine  Study. — The  conference  agreement  does 
not  include  the  Senate  amendment.  The  conferees  note  that  the 
Secretary  may  contract  with  the  Institute  of  Medicine  to  conduct 
the  research  required  by  Section  211(a)  of  the  House  provision. 

(d)  Treasury  Department  Study  of  Tax  Incentives  for  Long-Term 
Care. — The  conference  agreement  includes  the  Senate  amendment, 
with  an  amendment  that  reporting  date  be  changed  to  November 
31,  1988. 

Effective  date. — The  conference  agreement  is  effective  on  enact- 
ment. 

25.  Study  of  Adult  Day  Care  Services  (Sectioih  212  of  House  bill; 
Section  24  of  Senate  amendment) 

Present  law 

Medicare  does  not  provide  coverage  for  adult  day  care  services. 
House  bill 

(a)  Survey  of  Current  Adult  Day  Care  Seri;ices. —Requires  the  Sec- 
retary to  survey  adult  day  care  services  to  collect  information  on 
(1)  the  scope  of  such  services  and  the  extent  of  their  availability;  (2) 
the  characteristics  of  entities  providing  such  services;  (3)  licensure, 
certification  and  other  quality  standards  that  are  applied  to  those 
providing  such  services;  (4)  the  cost  and  financing  of  such  services; 
and  (5)  the  characteristics  of  the  people  who  use  such  services. 
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Defines  adult  day  care  services  as  medical  or  special  services  pro- 
vided in  an  organized  nonresidential  setting  to  chronically  im- 
paired persons  who  are  not  inpatients  in  a  medical  institution. 

(bj  Report— Requires  the  Secretary  to  report  to  Congress,  within 
one  year  sifter  enactment,  on  the  information  collected  in  the 
survey.  Requires  the  report  to  include  recommendations  concerning 
appropriate  standards  for  adult  day  care  services  under  Medicare, 
including  definitions  of  chronically  dependent  individuals  and  serv- 
ices in  adult  day  care,  establishing  qualifications  of  providers  of 
adult  day  care  services,  and  establishing  a  reimbursement  mecha- 
nism. 

Effective  date. — Enactment. 
Senate  amendment 

(a)  Survey  of  Current  Adult  Day  Care  Services. — Identical  provi- 
sion. 

(h)  Report. — Identical  provision. 
Effective  date. — Enactment. 

Conference  agreement 

(a)  Survey  of  Current  Adult  Day  Care  Services. — Identical  provi- 
sion. 

(b)  Report. — Identical  provision. 

Effective  date. — The  conference  agreement  is  effective  on  enact- 
ment. 

26.  U.S.  Bipartisan  Commission  on  Comprehensive  Health  Care 
(Sections  401-408  of  House  bill;  Section  30  of  Senate  amendment) 

Present  law 

No  provision. 

House  bill 

(a)  Establishment/Duties. — Establishes  a  commission  to  be 
known  as  the  U.S.  Bipartisan  Commission  on  Comprehensive 
Health  Care.  Requires  that  the  Commission:  (1)  examine  short-com- 
ings in  the  current  health  care  delivery  and  financing  mechanisms 
that  limit  or  prevent  access  of  all  individuals  to  comprehensive 
health  care;  and  (2)  make  specific  recommendations  to  Congress  on 
Federal  programs,  policies,  and  financing  needed  to  assure  the 
availability  of  comprehensive  long-term  care  services  for  the  elder- 
ly and  disabled,  comprehensive  health  care  services  for  the  elderly 
and  disabled,  and  comprehensive  health  care  services  for  all  indi- 
viduals in  the  United  States.  Requires  the  Commission  to  consider 
as  it  makes  its  recommendations:  (1)  the  amount  and  sources  (con- 
sistent with  principles  of  social  insurance)  of  Federal  funds  to  fi- 
nance the  needed  services,  including  reallocations  of  existing  Fed- 
eral program  funds;  and  (2)  the  most  efficient  and  effective  manner 
of  administering  these  programs. 

Defines  * 'comprehensive  health  care  services"  as  including:  (1)  in- 
patient hospital  services  (including  mental  health  services);  (2) 
skilled  nursing  facility  services,  intermediate  care  facility  services, 
home  health  services,  and  other  long-term  care  services;  (3)  physi- 
cian services  and  other  outpatient  health  care  services  (including 
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mental  health  services);  (4)  periodic  general  physical  examinations; 
eye,  hearing,  dental,  and  foot  examinations;  and  other  preventive 
health  care  services;  and  (5)  prescription  drugs,  eye-glasses,  hearing 
aids,  orthopedic  equipment,  and  dentures  (both  complete  and  par- 
tial). 

Defines  "comprehensive  long-term  care  services"  as  including 
custodial  and  noncustodial  services  in  facilities,  as  well  as  home 
and  community-based  services. 

(h)  Membership. — Requires  that  the  Commission  be  composed  of 
15  members  appointed  as  follows:  (1)  the  President  will  appoint  3 
members;  (2)  the  President  Pro  Tempore  of  the  Senate  will  appoint, 
after  consultation  with  the  minority  leader  of  the  Senate,  6  Mem- 
bers of  the  Senate,  of  whom  not  more  than  4  may  be  of  the  same 
political  party;  and  (3)  the  Speaker  of  the  House  will  appoint,  after 
consultation  with  the  minority  leader  of  the  House,  6  Members  of 
the  House,  of  whom  not  more  than  4  may  be  of  the  same  political 
party.  The  Ck)mmission  will  elect  a  chairman  and  vice  chairman 
from  among  its  members.  Any  vacancy  in  the  membership  of  the 
Commission  will  be  filled  in  the  manner  in  which  the  original  ap- 
pointment was  made  and  will  not  affect  the  power  of  the  remain- 
ing members  to  execute  the  duties  of  the  Commission. 

(c)  Meetings. — Specifies  that  the  Commission  will  meet  at  the  call 
of  its  chairman  or  a  majority  of  its  members;  a  quorum  will  consist 
of  8  members,  except  that  4  members  may  conduct  a  hearing. 
Members  of  the  Commission  may  not  receive  compensation  but 
may  be  reimbursed  for  travel,  subsistence,  and  other  necessary  ex- 
penses incurred  in  carrying  out  the  duties  of  the  Commission. 

(d)  Staff. — Provides  tnat  the  Commission  may  appoint  and  deter- 
mine the  compensation  of  steiff,  and  may  procure  the  temporary 
and  intermittent  services  of  consultants  necessary  to  carry  out  the 
duties  of  the  Commission. 

(e)  Powers. — Provides  that  the  Commission  may  hold  hearings 
and  undertake  such  other  activities  as  the  Commission  determines 
to  be  necessary  to  carry  out  its  duties.  The  provision  requires,  upon 
request  of  the  Commission:  (1)  the  Comptroller  Greneral  to  conduct 
studies  or  investigations;  (2)  the  Director  of  the  Congressional 
Budget  Office  to  provide  cost  estimates;  (3)  the  head  of  a  Federal 
agency  to  provide  technical  assistance;  and  (4)  the  Administrator  of 
General  Services  to  provide  on  a  reimbursable  basis  administrative 
support  services,  which  the  Commission  determines  to  be  necessary 
to  carry  out  its  duties.  The  head  of  any  Federal  agency  may  detail 
to  the  Commission,  without  reimbursement,  any  personnel  to  assist 
the  Commission  in  carrying  out  its  duties.  The  Commission  is  au- 
thorized: (1)  to  use  the  U.S.  mails;  (2)  to  secure  directly  from  any 
Federal  agency  information  that  may  be  disclosed  to  enable  the 
commission  to  carry  out  its  duties;  and  (3)  to  accept,  use  and  dis- 
pose of  gifts  or  donations  of  services  or  property. 

(f)  Reports. — 

(1)  Requires  the  Commission  to  submit  not  later  than  6 
months  after  enactment  a  report  to  Congress  on  its  findings 
and  recommendations  regarding  comprehensive  long-term  care 
services  for  the  elderly  and  disabled.  The  report  is  to  include 
detailed  recommendations  for  appropriate  legislative  initia- 
tives. 
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(2)  Requires  the  Commission  to  submit  not  later  than  1  year 
after  enactment  a  report  to  Congress  on  its  findings  and  rec- 
ommendations regarding  comprehensive  health  care  services 
for  the  elderly  and  disabled  and  for  all  individuals  in  the 
United  States.  The  report  is  to  include  detailed  recommenda- 
tions for  appropriate  legislative  initiatives. 

(g)  Termination, — Specifies  that  the  Commission  shall  terminate 
30  days  after  the  date  it  submits  its  report  on  comprehensive 
health  care  services. 

(h)  Authorization. — Authorizes  $1.5  million  for  the  Commission. 
Effective  date. — Enactment. 

Senate  amendment 

(a)  Establishment/Duties. — Identical  provision. 

(b)  Membership. — Identical  provision. 

(c)  Meetings. — Identical  provision. 

(d)  Staff. — Identical  provision. 

(e)  Powers. — Identical  provision. 

(f)  Reports. — Identical  provision. 

(g)  Termination. — Identical  provision. 

(h)  Authorization. — Identicsd  provision. 
Effective  date. — Enactment. 

Conference  agreement 
Identical  provision. 

Effective  date. — The  conference  agreement  is  effective  on  enact- 
ment. 

27.  Extension  of  Social  HMO  Demonstration  Project  (Section  210 

of  House  bill) 

Present  Law 

Section  2355  of  DEFRA  of  1984  (P.L.  99-369)  required  the  Secre- 
tary to  approve  Medicare  and  Medicaid  waivers  needed  to  imple- 
ment a  demonstration  project  for  social  health  maintenance  organi- 
zations (SHMOS).  These  organizations  are  to  provide  an  integrated 
package  of  health,  long-term  care,  and  social  services  on  a  prepaid 
capitation  basis  for  persons  who  voluntarily  enroll  with  the  organi- 
zation. There  are  currently  four  demonstration  projects. 

There  is  a  comparable  provision  in  section  4079  of  Public  Law 
100-203. 

House  bill 

Requires  the  Secretary  to  extend,  without  interruption,  through 
September  30,  1992,  the  approval  of  waivers  granted  under  Section 
2355  of  DEFRA  of  1984  for  the  SHMO  demonstration  projects  de- 
scribed in  that  provision,  subject  to  the  same  terms  and  conditions 
(other  than  the  duration  of  the  project)  established  under  that  pro- 
vision. It  amends  section  2355(bX5)  of  DEFRA  relating  to  Medi- 
care's risk  contract  with  the  HMO  to  state  that  all  payors  will 
share  risk  for  no  more  than  2  years,  with  the  organization  being  at 
full  risk  in  the  3rd  year  and  in  succeeding  years.  It  requires  the 
Secretary  to  send  an  interim  report  to  CJongress  by  December  1988 


247 


(rather  than  a  final  report,  as  in  current  law),  and  it  requires  the 
Secretary  to  submit  a  final  report  not  later  than  March  31,  1993. 
Effective  ctote.-— Enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 
A  comparable  provision  was  enacted  in  Section  4079  of  P.L.  100- 
203. 

28.  Protection  of  Medicare  Benenciaries  Enrolled  in  an  Eligible 
Organization  With  a  Risk-Sharing  Contract  Against  Certain 
Practices  (Section  IDA  of  Senate  amendment) 

Present  law 

(a)  Notice  to  Medicare  Beneficiaries. — No  provision. 

(b)  Civil  Monetary  Penalties  and  Intermediate  Sanctions  Against 
HMOs/CMPs. — HMOs/CMPs  must  provide  assurances  to  the  Secre- 
tary that  they  will  not  expel  or  refuse  to  reenroU  any  individual  on 
the  basis  of  hecdth  status  or  need  for  health  services. 

For  each  instance  in  which  an  HMO/CMP  fails  substantially  to 
provide  medically  necessary  items  and  services  to  a  beneficiary,  the 
Secretary  may  impose  a  $10,000  civil  monetary  penalty.  No  other 
sanctions  short  of  contract  termination  are  available  for  most  other 
kinds  of  possible  HMO/CMP  contract  or  legal  violations. 

(Similar  provision  included  in  Omnibus  Budget  Reconciliation 
Act  of  1987,  except  does  not  provide  for  refund  to  enrollee  of  excess 
charge  and  does  not  include  extra  $15,000  penalty  for  each  individ- 
ual not  enrolled  as  a  result  of  improper  marketing  practices.) 

House  bill 

No  provison. 

Senate  amendment 

(a)  Notice  to  Medicare  Beneficiaries. — Requires  an  HMO  or  CMP 
with  a  Medicare  risk-sharing  contract  to  notify  enrolled  benefici- 
aries and  potential  enrollees  that  the  organization  may  legally  ter- 
minate or  refuse  to  renew  the  contract,  and  that  beneficiaries*  en- 
rollments may  be  terminated  if  this  should  occur.  The  notice  would 
be  included  in  £iny  promotional  materials  furnished  to  potential  en- 
rollees and  in  information  provided  to  all  enrollees  at  the  time  of 
enrollment  and  annually  thereafter.  (Identical  provision  included 
in  Omnibus  Budget  Reconciliation  Act  of  1987). 

(bj  Civil  Monetary  Penalties  and  Intermediate  Sanctions  Against 
HMOs/CMPs.—lncreases  the  civil  monetary  penalty  for  failure  to 
furnish  medically  necessary  services  to  $25,000  for  each  failure. 
Provides  for  additional  civil  monetary  penalties  as  follows: 

(a)  For  each  case  in  which  an  enrollee  is  charged  a  premium 
greater  than  permitted  by  law,  $2,000  plus  double  the  amount 
of  the  excess  charge.  The  excess  charge  would  be  deducted 
from  the  penalty  and  returned  to  the  enrollee. 
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(b)  For  each  case  in  which  the  HMO/ CMP  expels  or  refuses 
to  reenroll  a  beneficiary  on  the  basis  of  health  status,  $15,000. 

(c)  For  engaging  in  any  practice  which  could  reasonably  be 
expected  to  result  in  denying  or  discouraging  enrollment  on 
the  basis  of  health  status,  $100,000,  plus  $15,000  for  each  indi- 
vidual not  enrolled  as  a  result. 

(d)  For  each  case  in  which  the  HMO/CMP  falsifies  or  misrep- 
resents enrollment  information  furnished  to  the  Secretary,  any 
individual,  or  any  other  entity,  or  enrolls  an  individual  with- 
out consent,  or  gives  an  individual  a  material  inducement  to 
enroll,  $15,000.  The  penalty  for  each  instance  of  false  enroll- 
ment information  furnished  to  the  Secretary  would  be 
$100,000. 

Provides  that,  in  addition  to  or  instead  of  imposing  civil  penal- 
ties, the  Secretary  may  after  notice  to  the  organization  suspend 
new  enrollments  or  suspend  payments  to  the  HMO/CMP  on  behalf 
of  new  enrollees.  Incorporates  existing  provisions  on  administration 
of  civil  monetary  penalties. 

Effective  date. — (a)  Applies  to  contracts  entered  into  or  renewed 
on  or  after  the  date  of  enactment. 

(b)  Becomes  effective  at  the  end  of  the  14  day  period  beginning 
on  the  date  of  enactment  and  does  not  apply  to  administrative  pro- 
ceedings commenced  before  the  end  of  such  period. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment,  with 
modifications.  Only  provisions  not  already  enacted  in  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (P.L.  100-203)  are  included. 
Excess  premium  charges  collected  from  enrolleees  are  to  be  refund- 
ed, and  an  organization  may  be  subject  to  a  $15,000  civil  monetary 
penalty  for  each  case  in  which  it  expels  or  refuses  to  reenroll  a 
beneficiary  on  the  basis  of  health  status. 

29.  Repeal  of  Authority  to  Administer  Proficiency  Examinations 
(Section  17  of  Senate  amendment) 

Present  law 

Section  1123  of  the  Social  Security  Act  allows  the  use  of  a  testing 
program  to  determine  the  proficiency  of  individuals  who  desire  to 
become  skilled  medical  technicians.  In  the  conduct  of  such  tests,  no 
individual  who  otherwise  meets  the  proficiency  requirements  for 
the  health  care  specialty  can  be  denied  a  satisfactory  proficiency 
rating  solely  because  of  his  failure  to  meet  formal  educational  or 
professional  membership  requirements.  Currently,  persons  who  are 
judged  proficient  as  a  result  of  this  test  may  avoid  going  through 
an  accredited  education  program  designed  to  train  such  personnel. 

House  hill 

No  provision. 

Senate  amendment 

Repeals  section  1123,  effective  October  1,  1987.  Provides  that  the 
repeal  would  not  affect  the  authority  of  the  Secretary  to  conduct 
the  program  established  under  1123  prior  to  October  1,  1987  or  the 
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qualification  of  individuals  to  perform  their  duties  and  responsibil- 
ities who  were  certified  by  reason  of  previously  administered 
exams. 

Effective  rfate.— October  1,  1987. 
Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment.  The 
conferees  note  that  this  authority  had  already  expired  on  Septem- 
ber 30,  1987. 

Although  the  authority  would  have  allowed  the  Secretary  to  de- 
velop proficiency  examinations  for  a  variety  of  health  personnel, 
the  only  examinations  ever  administered  were  those  for  clinical 
laboratory  personnel.  The  conferees  have  been  advised  that  there 
may  develop  a  shortage  of  such  personnel  in  the  future.  If  this  oc- 
currs,  the  conferees  anticipate  that  consideration  could  be  given  to 
the  appropriateness  of  authorizing  a  new  examination  for  such  per- 
sonnel. 

Effective  datc—Thie  conference  agreement  is  effective  October  1, 
1987. 

30.  Study  and  Reports  by  the  Offlee  of  Personnel  Management  on 
Offering  Medicare  Supplemental  Plans  to  Federal  Medicare  Eli- 
gible Individuals,  and  Other  Program  Changes  (Section  23  of 
Senate  amendment) 

Present  law 

(a)  Study  and  Report. — Under  the  Federal  Employees  Health 
Benefits  (FEHB)  Program,  Federal  employees  and  annuitants  and 
their  dependents  are  offered  health  benefits  coverage  from  a  range 
of  participating  health  benefit  plans.  Since  the  FEHB  program 
offers  no  plans  that  only  supplement  Medicare's  coverage,  the  ben- 
efits available  under  the  plans  in  the  FEHB  program  duplicate  cer- 
tain benefits  under  the  Medicare  program. 

(b)  Feasibility  Study  and  Report—Under  Section  1882  of  the 
Social  Security  Act,  the  Secretary  is  required  to  establish  a  proce- 
dure by  which  Medicare  supplemental  policies  may  be  certified  by 
the  Secretary  as  meeting  minimum  standards  and  requirements  if 
they  meet  or  exceed  certain  model  standards  developed  and  adopt- 
ed by  the  National  Association  of  Insurance  Commissioners  and 
meet  certain  loss  ratio  requirements.  If  a  State  establishes  a  regu- 
latory program  that  provides  for  the  application  of  these  same  min- 
imum standards  and  requirements  to  Medicare  supplemental  poli- 
cies, then  such  policies  issued  in  that  State  are  deemed  to  have  met 
the  requirements  under  the  Secretary's  certification  program. 

Section  1882  defines  Medicare  supplemental  policies  as  health  in- 
surance policies  or  other  health  benefits  plans  offered  by  a  private 
entity  to  individuals  covered  by  Medicare  that  supplement  Medi- 
care's coverage;  policies  or  plans  of  one  or  more  employers  or  labor 
organizations  are  not  included  in  this  definition. 

House  bill 
No  provision. 
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Senate  amendment 

(a)  Study  and  Report.  ^Requires  the  Director  of  the  Office  of  Per- 
sonnel Management  (0PM),  no  later  than  April  1,  1989,  to  conduct 
a  study  and  submit  a  report  to  the  Senate  Committee  on  Govern- 
mental Affairs  and  the  House  Committee  on  Post  Office  and  Civil 
Service  regarding  changes  to  the  Federal  Employees  Health  Bene- 
fits Program  that  may  be  required  to  incorporate  plans  designed 
specifically  for  Medicare  eligible  individuals  and  to  improve  the  ef- 
ficiency and  effectiveness  of  the  progrsmi. 

Prohibits  any  Medicare  supplemental  plan  recommended  by  the 
Director  of  0PM  from  duplicating  benefits  for  which  payment  is 
made  under  Medicare.  However,  any  such  recommended  plan  (1) 
must  cover  expenses  that  are  not  payable  by  Medicare  because  of 
deductible  and  coinsurance  amounts,  and  (2)  may  offer  additionsd 
reimbursement  where  Medicare  benefits  are  limited  by  fee  sched- 
ule and  for  benefits  not  covered  by  Medicare  which  may  be  of  value 
to  Medicare  eligible  individuals. 

(b)  Feasibility  Study  and  Report.— Requires  the  Director  of  the 
Office  of  Personnel  Management,  no  later  than  April  1,  1989,  to 
report  to  the  appropriate  committees  of  Congress  whether  it  is  fea- 
sible to  adopt  such  standards  as  issued  by  the  National  Association 
of  Insurance  Commissioners  as  required  by  section  1882  of  the 
Social  Security  Act  for  Medicare  supplemental  policies,  when  pro- 
viding Medicare  supplemental  plans  as  a  type  of  health  benefits 
plan  available  under  the  Federal  Employees  Health  Benefits  Pro- 
gram. 

Effective  date.— The  reports  required  by  (a)  and  (b)  are  due  no 
later  than  April  1,  1989. 

Conference  agreement 

(a)  Study  and  Report. — The  conference  agreement  includes  the 
Senate  amendment. 

(b)  Feasibility  Study  and  Report. — The  conference  agreement  in- 
cludes the  Senate  amendment. 

Effective  date.— The  conference  agreement  is  effective  upon  en- 
actment. 

31.  Rate  Reduction  For  Medicare  Eligible  Federal  Employees 
(Section  22  of  Senate  amendment) 

Present  law 

Under  the  Federal  Employees  Health  Benefits  (FEHB)  Program, 
Federal  employees  and  annuitants  and  their  dependents  are  of- 
fered health  benefits  coverage  from  a  range  of  participating  health 
benefit  plans.  The  premiums  for  such  coverage  are  shared  by  the 
Federal  Government  and  by  the  enrollees.  Premium  payments  are 
deposited  in  the  Employees  Health  Benefits  Fund,  from  which  ben- 
efit and  administrative  costs  are  paid. 

Since  the  FEHB  Program  offers  no  plans  that  only  supplement 
Medicare's  coverage,  the  benefits  available  under  the  plans  in  the 
FEHB  Program  duplicate  certain  benefits  under  the  Medicare  pro- 
gram. 
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House  bill 

No  provision. 

Senate  amendment 

Requires  the  Office  of  Personnel  Management,  in  consultation 
with  carriers  offering  health  benefits  plans  under  the  Federal  Em- 
ployees Health  Benefits  Program,  to  reduce  the  rates  charged  to 
Medicare  eligible  individuals  participating  in  such  health  plans  by 
the  amount,  prorated  for  each  covered  Medicare  eligible  individual, 
of  the  estimated  cost  of  medical  services  and  supplies  which  would 
have  been  payable  by  such  plans  if  the  catastrophic  coverage  bene- 
fits (those  in  sections  2(a),  3(a),  4,  and  7(b)  of  this  bill)  had  not  been 
enacted. 

Defines  "Medicare  eligible  individual"  as  any  annuitant,  survivor 
of  an  annuitant,  or  former  spouse  of  an  annuitant  (1)  who  is  other- 
wise eligible  for  benefits  under  the  Federal  Employees  Health  Ben- 
efits Program,  eligible  for  benefits  under  Part  A  of  Medicare,  and 
covered  by  Part  B  of  Medicare,  and  (2)  for  whom  benefits  paid 
under  Medicare  are  the  primary  source  of  health  care  benefits. 

Provides  that  funds  in  the  Employees  Health  Benefits  Fund  for 
the  Federal  Employees  Health  Benefits  Program  are  available 
without  fiscal  year  limitation  for  costs  incurred  by  the  Office  of 
Personnel  Management  in  making  such  rate  reductions. 

Effective  date. — Provides  that  the  reduced  rates  apply  as  of  the 
effective  date  of  the  Medicare  catastrophic  coverage  (items  and 
services  furnished  after,  and  premiums  for  months  beginning  after, 
December  31,  1987). 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment,  with 
technical  amendments  to  insure  that  all  catastrophic  benefits 
would  be  included  in  determining  the  rate  reduction. 

Effective  date. — The  conference  agreement  is  for  health  benefit 
plans  beginning  January  1,  1989. 

32.  Maintenance  of  Effort  (Section  21  of  Senate  amendment) 

Present  law 

Msuiy  older,  disabled  £ind  retired  workers  participate  in  employ- 
er-sponsor group  health  insurance  plans.  There  are  no  current  Fed- 
eral requirements  that  employer-sponsored  health  plans  provide 
specific  benefits  to  plan  participants.  For  those  employer  group 
plans  who  are  also  covered  by  Medicare,  employer  plans  are  gener- 
ally coordinated  to  supplement  Medicare  benefits  or  provide  bene- 
fits that  Medicare  does  not  cover. 

The  proposed  Medicare  catastrophic  legislation  would  result  in 
duplicative  coverage  for  many  of  those  individuals  receiving  both 
Medicare  and  employer-sponsored  health  benefits. 

House  hill 
No  provision. 
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Senate  amendment 

(a)  In  General. — Provides  that  for  the  1-year  period  beginning  on 
the  date  of  enactment  of  this  act,  if  an  employer  provides  health 
benefits  to  an  employee  or  retired  former  employee  (including  a 
Federal  employee  or  retired  Federal  employee)  that  are  duplicative 
of  new  or  improved  health  care  benefits  provided  under  this  act  or 
the  amendments  made  by  this  act,  the  employer  shall:  (1)  provide 
additional  benefits  to  the  employee  or  retired  former  employee  that 
are  at  least  equal  in  value  to  the  duplicative  beneHts;  or  (2)  refund 
to  the  employee  or  retired  former  employee  an  amount  equal  to  the 
actuarial  present  value  of  the  duplicative  benefits. 

(bj  Regulations, — Requires  the  Secretary  of  Labor  to  issue  such 
regulations  as  are  necessary  to  carry  out  this  provision. 

Effective  date. — Effective  (1)  during  the  1-year  period  beginning 
on  the  date  of  enactment  of  this  act;  or  (2)  in  the  case  of  an  employ- 
er who  is  providing  duplicative  health  care  benefits  to  employees  or 
retired  former  employees  under  a  collective  bargaining  agreement 
that  is  in  effect  on  the  date  of  enactment,  until  the  expiration  of 
the  agreement. 

Conference  agreement 

(a)  In  General. — The  conference  agreement  includes  the  Senate 
gmniendment  with  the  following  amendments.  Employers  who,  on 
enactment,  provide  health  care  benefits  to  employees  or  retired 
former  employees  that  duplicate  Part  A  benefits  or  Part  B  benefits 
(excluding  covered  outpatient  drugs)  as  amended  by  this  Act  must 
provide  to  the  employees  or  retired  former  employees  an  amount  of 
additional  benefits  (which  could  include  pajnnent  of  the  part  B  pre- 
mium) or  refunds,  or  both,  that  total  at  least  the  actuarial  value  of 
the  duplicative  Part  A  benefits  or  Part  B  benefits  (excluding  cov- 
ered outpatient  drugs).  Duplicative  benefits  are  determined  net  of 
any  premiums  paid  employees  or  retired  former  employees  that  are 
attributable  to  the  duplicative  benefits. 

(b)  Employers  Covered.— Employers  (including  public  employers 
other  than  the  Federal  government)  affected  by  this  provision  in- 
clude those  who  provide  duplicative  Part  A  benefits  whose  actuar- 
ial value  is  at  least  50  percent  of  the  actuarial  value  (discounted  to 
the  value  as  of  the  date  of  enactment)  of  the  average  Part  A  bene- 
fits provided  under  this  bill. 

Also,  employers  (including  public  employers  other  than  the  Fed- 
eral government)  affected  by  this  provision  include  those  who  pro- 
vide duplicative  Part  B  benefits  whose  actuarial  value  is  at  least  50 
percent  of  the  actuarial  value  (discounted  to  the  value  as  of  the 
date  of  the  enactment)  of  the  avereige  Part  B  benefits  that  will  be 
provided  under  this  bill. 

The  conferees  intend  that  employers  contributing  to  a  multiem- 
ployer plan  would  be  required  to  continue  their  contributions 
under  their  collective  bargaining  agreements. 

Employers  may  elect  to  compute  the  actuarial  value  of  duplica- 
tive Part  A  or  Part  B  benefits  on  the  basis  of:  (1)  national  average 
actuarial  values,  or  (2)  the  actuarial  value  (net  of  employee  premi- 
ums) with  respect  to  that  employer.  The  Secretary  of  Health  and 
Human  Services  must  calculate  and  publish  for  four  years  begin- 
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ning  with  1989  for  duplicative  Part  A  benefits,  and  1990  for  dupli- 
cative Part  B  benefits,  the  national  average  actuarial  value  of  the 
duplicative  benefits  for  1988  and  the  year  involved,  and  the  em- 
ployer guidelines  for  computing  the  actuarial  value  of  duplicative 
benefits  for  such  years. 

(c)  Effective  Period. — The  conference  agreement  includes  the 
Senate  amendment,  with  a  modification  that  the  maintenance  of 
effort  requirements  with  respect  to  duplicative  Part  A  benefits  are 
effective  during  1989,  and  the  maintenance  of  effort  requirements 
with  respect  to  duplicative  Part  B  benefits  are  effective  during 
1990.  However,  where  there  is  a  collective  bargaining  agreement  in 
effect  of  the  date  of  enactment,  the  maintenance  of  effort  require- 
ments are  in  effect  until  the  later  of  1989  for  Part  A  benefits  and 
1990  for  Part  B  benefits  or  the  expiration  of  the  agreement,  deter- 
mined without  regard  to  any  extensions  after  enactment. 

(d)  Effective  date. — The  conference  agreement  is  effective  on  en- 
actment. 

33.  Medicaid  Buy-In  of  Premiums  and  Cost-Sharing  for  Indigent 
Medicare  Beneficiaries  (Section  301  of  House  bill;  Sections  14 
and  14B  of  Senate  amendment) 

Present  law 

Most  States  have  entered  into  a  '*buy-in"  agreement  under  which 
they  pay  the  Medicare  Part  B  premiums  on  behalf  of  their  Medic- 
aid beneficiaries  who  are  also  eligible  for  Medicare. 

The  Omnibus  Budget  Reconciliation  Act  of  1986  (OBRA  86)  per- 
mits States  to  cover  Medicare  premiums,  deductibles,  and  coinsur- 
ance for  aged  and  disabled  persons  with  incomes  up  to  a  State-es- 
tablished level,  which  may  be  up  to  100  percent  of  the  Federal  pov- 
erty line.  A  State  choosing  this  option  is  required  to  use  the  re- 
source standards  of  the  Supplemental  Security  Income  (SSI)  pro- 
gram; except  that  if  it  has  a  medically  needy  program  using  higher 
standards  it  may  use  those  standards.  States  electing  this  option 
are  required  to  offer  Medicaid  coverage  "to  some  or  all"  newly 
pregnant  women  and  children  below  the  Federal  poverty  line. 

House  hill 

(a)  In  General. — Makes  mandatory  the  current  option  for  States 
to  pay  Medicare  premiums,  deductibles  and  coinsurance  for  all  el- 
derly and  disabled  persons  with  incomes  at  or  .below  100  percent  of 
the  Federal  poverty  level,  except  that  resources  would  be  set  at  or 
below  twice  the  SSI  standard.  The  requirement  that  States  cover 
some  newly  eligible  pregnant  women  and  children  is  retained.  A 
State  which  is  providing  medical  assistance  under  a  section  1115(a) 
waiver  instead  of  under  Medicaid  is  required  to  meet  the  mandato- 
ry coverage  requirement.  The  coverage  requirement  is  optional 
with  the  commonwesdths  and  territories,  and  they  may  use  an 
income  level  below  100  percent  of  the  Federal  poverty  line. 

(b)  Drug  Provisions.---{See  Item  10,  "(Doverage  of  Catastrophic 
Prescription  Drugs  Under  Medicare"). 

(1)  Requires  State  Medicaid  programs  to  cover  incurred  drug 
charges  below  the  Medicare  deductible  for  Medicare  benefici- 
aries with  incomes  below  poverty.  Alternatively,  a  State  may 
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provide  the  same  drug  coverage  (up  to  the  deductible)  as  is  of- 
fered to  categorically  needy  Medicaid  beneficiaries  in  the 
State. 
(2)  No  provision. 

Effective  date. — (a)  Applies  to  calendar  quarters  beginning  on  or 
after  July  1,  1988  (without  regard  to  whether  or  not  final  regula- 
tions have  been  promulgated)  with  respect  to  medical  assistance  for 
monthly  Medicare  premiums  beginning  July  1,  1988,  and  items  and 
services  furnished  on  or  after  that  date.  Delay  is  permitted  where 
State  legislation  is  required. 

(b)  Applies  for  calendar  quarters  beginning  on  or  after  January 
1,  1989  (without  regard  to  whether  or  not  final  regulations  have 
been  promulgated)  with  respect  to  medical  assistance  for  monthly 
Part  B  premiums  beginning  January  1,  1989,  and  covered  outpa- 
tient drugs  dispensed  on  or  after  that  date;  delay  is  permitted 
where  State  legislation  required. 

Senate  amendment 

(a)  In  Genem/.— Requires  the  Secretary,  before  the  beginning  of 
each  fiscal  year,  to  estimate  the  amount  that  would  have  been  ex- 
pended from  State  funds  that  tiscal  year  for  Medicaid  in  the  ab- 
sence of  the  catastrophic  protection  offered  under  the  bill  and  to 
notify  each  State  of  the  amount.  Each  State  is  required  to  use  such 
estimated  savings  for  one  or  more  of  the  following: 

(1)  Paying  for  Medicare  cost-sharing  charges  (other  than 
those  for  covered  outpatient  drugs)  for  persons  below  the  pov- 
erty line,  pursuant  to  the  provisions  of  OBRA  86  (except  that 
requirements  pertaining  to  additional  coverage  of  pregnant 
women  and  children  would  not  apply); 

(2)  Increasing  the  monthly  maintenance  needs  allowance  for 
commimity  spouses  of  institutionalized  individuals;  or 

(3)  Increasing  opportunities  for  elderly  persons  to  participate 
in  adult  day  hesdth  eind  other  community-based  services,  if  the 
State  both:  (A)  has  elected  to  provide  coverage  for  Medicare 
cost-sharing  charges  for  persons  with  incomes  up  to  100  per- 
cent of  poverty,  and  (B)  provides  a  minimum  monthly  income 
allowance  for  community  spouses  up  to  $500  per  month. 

The  amounts  expended  by  the  State  under  this  provision  are  in 
addition  to  any  amounts  that  would  have  otherwise  been  expended 
for  such  purposes. 

(h)  Drug  Provisions. — (See  Item  10,  "Coverage  Catastrophic  Drugs 
Under  Medicare".) 

(1)  Similar  provision. 

(2)  Permits  States  to  cover  Medicare  prescription  drug  cost- 
sharing  charges  for  persons  whose  income  is  between  100  and 
200  percent  of  poverty.  For  persons  with  incomes  up  to  150  per- 
cent of  poverty,  the  deductible  can  be  up  to  $150  and  the  cost 
sharing  amount  up  to  10  percent  of  any  coinsurance  amounts 
otherwise  paid  by  the  State.  For  persons  with  incomes  above 
150  percent  of  poverty,  the  deductible  can  be  up  to  $300  and 
the  coinsurance  up  to  15  percent. 

Effective  date. — (a)  Applies  for  12  successive  calendar  quarters 
beginning  January  1,  1988,  except  delay  is  permitted  where  State 
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legislation  is  required.  In  case  of  delay,  the  provision  is  also  effec- 
tive for  12  successive  calendar  quarters. 

(b)  Applies  to  Medicaid  payments  for  calendar  quarters  begin- 
ning on  or  after  January  1,  1990  (without  regard  to  whether  final 
regulations  have  been  issued)  with  respect  to  monthly  Medicare 
premiums  and  items  and  services  furnished  on  and  after  January 
1,  1990. 

Conference  agreement 

(a)  In  General — The  conference  agreement  follows  the  House 
provision  with  modifications.  Except  with  respect  to  certain 
209(b)*'  States,  the  buy-in  requirement  would  be  phased  in  as  fol- 
lows: effective  January  1,  1989,  States  would  have  to  buy-in  the  el- 
derly and  disabled  with  incomes  at  or  below  85  percent  of  the  Fed- 
eral poverty  income  guidelines  ($5,770  per  year  in  1988  for  an  indi- 
vidual); effective  January  1,  1990,  at  or  below  90  percent;  effective 
January  1,  1991,  at  or  below  95  percent;  and  effective  January  1, 
1992,  at  or  below  100  percent.  With  respect  to  those  five  "209(b)" 
States  that,  as  of  January,  1987,  used  more  restrictive  income  eligi- 
bility standards  with  respect  to  the  elderly  than  those  applicable 
under  SSI,  the  buy-in  requirement  would  be  phased  in  as  follows: 
effective  January  1,  1989,  these  States  would  be  required  to  offer 
buy-in  coverage  to  individuals  with  income  at  or  below  80  percent 
of  the  Federal  poverty  income  guidelines;  effective  January  1,  1990, 
at  or  below  85  percent;  effective  January  1,  1991,  at  or  below  90 
percent;  effective  January  1,  1992,  at  or  below  95  percent;  and  ef- 
fective January  1,  1993,  at  or  below  100  percent.  The  conferees  un- 
derstand that  five  "209(b)"  States  qualify  for  this  extended  phase-in 
schedule:  Hawaii,  Illinois,  North  Carolina,  Ohio,  and  Utah,  (See 
CRS  Report  87-986  EPW,  Appendix  B-2). 

The  conferees  note  that  the  current  option  to  offer  buy-in  cover- 
age would  remain  in  effect  during  the  phase-in  period.  Thus,  States 
which  currently  offer  buy-in  coverage  to  the  elderly  or  disabled 
with  income  at  or  below  100  percent  of  the  Federal  poverty  guide- 
lines but  above  the  mandatory  phase-in  schedule  (i.e.,  Florida,  New 
Jersey,  Rhode  Island,  and  the  District  of  Columbia)  could  continue 
to  receive  Federal  matching  pa3niients  for  such  coverage.  Similarly, 
States  that,  over  the  next  three  years,  wish  to  offer  buy-in  coverage 
to  individuals  with  incomes  above  the  mandatory  phase-in  schedule 
(but  no  higher  than  100  percent  of  poverty)  may  do  so. 

The  conference  agreement  clarifies  the  standard  in  the  House 
bill  that  States  cover  "some  or  all"  pregnant  women  and  infants. 
Under  the  agreement,  States  are  required,  effective  July  1,  1989,  to 
extend  coverage  to  pregnant  women  and  infants  up  to  age  1  with 
incomes  at  or  below  75  percent  of  the  Federal  poverty  income 
guidelines  ($9,690  in  1988  for  a  family  of  3);  effective  July  1,  1990, 
the  requirement  applies  to  all  pregnant  women  and  infants  with 
incomes  at  or  below  100  percent  of  poverty.  In  the  case  of  pregnant 
women,  coverage  would  be  limited  to  pregnancy-related  services;  in 
the  case  of  infants,  coverage  would  extend  to  all  Medicaid  benefits 
offered  be  the  State  to  cash  assistance  recipients.  Those  States  that, 
as  of  enactment,  offered  overage  to  pregnant  women  and  infants 
with  incomes  at  or  below  100  percent  of  the  poverty  level  (or  some 
lower  income  threshold  higher  than  75  percent)  would  be  required 
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to  continue  this  coverage.  This  maintennance  of  effort  requirement 
would  also  apply  to  States  that,  as  of  enactment,  had  enacted  au- 
thorizing or  appropriations  legislation  to  establish  such  coverage 
but  had  not  yet  actually  implemented  the  coverage.  As  under  cur- 
rent law,  States  that  elected  to  offer  Medicaid  coverage  to  pregnant 
women  and  infants  above  the  mandatory  income  thresholds  up  to 
185  percent  of  the  Federal  poverty  level  would  not  be  permitted  to 
reduce  their  cash  assistance  payment  levels  to  families  with  de- 
pendent children  below  the  levels  in  effect  as  of  July  1,  1987.  Simi- 
larly, to  assure  that  the  resources  for  mandatory  coverage  of  preg- 
nant women  and  infants  up  to  100  percent  of  poverty  are  not  di- 
verted from  the  Aid  to  Families  with  Dependent  Children  (AFDC) 
program,  all  States  are  prohibited  from  reducing  their  cash  assist- 
ance payment  levels  to  families  with  dependent  children  below  the 
levels  in  effect  on  May  1,  1988. 

The  conference  agreement  also  provides  that  states  which  impose 
durational  limits  on  Medicaid  payments  for  inpatient  hospital  serv- 
ices (e.g.,  12  days  per  year,  14  days  per  admission,  30  days  per  spell 
of  illness,  35  days  for  a  particular  diagnosis  under  a  prospective 
pajmient  system)  must  establish  exceptions  to  any  such  limit  for 
medically  necessary  inpatient  services  received  by  an  infant  (up  to 
age  1)  in  a  hospital  designated  as  a  disproportionate  share  hospital 
under  the  State's  Medicaid  plan.  Thus,  so  long  as  the  infant  re- 
mains Medicaid-eligible  and  is  receiving  medically  necessary  inpa- 
tient services  in  a  disproportionate  share  hospital,  the  State  would 
be  obligated  to  reimburse  the  hospital  for  such  services  without 
regard  to  any  durational  limit  that  might  otherwise  apply.  The 
agreement  further  provides  that,  if  a  State  pays  for  inpatient  hos- 
pital services  on  a  prospective  basis  (per  diem,  per  case,  or  other- 
wise), the  State  must  provide  for  an  outlier  adjustment  for  dispro- 
portionate share  hospitals  for  medically  necessary  inpatient  serv- 
ices delivered  on  or  after  July  1,  1989,  involving  exceptionally  high 
cost  or  exceptionally  long  lengths  of  stay  for  infants  up  to  age  1. 
States  would  have  the  dScretion  to  define  length  of  stay  and  cost 
outliers,  and  to  determine  the  amount  of  adjustment  to  be  paid  for 
outlier  cases;  however,  reimbursement  to  disproportionate  share 
hospitals  for  these  exceptionally  high  costs  or  exceptionally  long 
length  of  stay  infants  would  have  to  be  reasonable  and  adequate. 
States  are  required  to  submit  a  plan  amendment  setting  forth  their 
outlier  policy  by  April  1,  1989;  the  Secretary  is  required  to  review 
and  approve  or  disapprove  such  amendment  within  90  days.  If  the 
Secretary  disapproves  the  amendment,  the  State  is  required  to 
submit  immediately  a  complying  amendment.  This  requirement  ap- 
plies to  all  States,  including  those  with  "prudent  buyer"  contract- 
ing waivers  under  section  1915(b)(4)  of  the  Social  Security  Act. 
(b)  Drug  Provisions. — 

(1)  The  conference  agreement  follows  the  House  provision 
with  a  modification  providing  for  a  phase-in  schedule  corre- 
sponding to  the  schedule  applicable  to  the  general  buy-in  re- 
quirement described  in  (a),  above.  Thus,  as  of  January  1,  1991, 
when  the  Medicare  prescription  drug  benefit  takes  effect,  most 
States  will  be  required  to  buy-in  the  elderly  and  disabled  with 
incomes  at  or  below  95  percent  of  the  Federal  poverty  level;  in 
the  five  "209(b)"  States  for  which  a  longer  phase-in  schedule  is 
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specified,  the  90  percent  threshold  will  apply.  The  managers 
note  that,  if  the  State  elects  the  option  of  providing  its  Medic- 
aid drug  benefits  in  order  to  satisfy  the  Medicare  prescription 
drug  deductible,  the  "charges  for  covered  outpatient  drugs"  are 
the  billed  charges  for  the  drugs  that  Medicaid  covers,  even 
though  the  beneficiary  has  not  actually  incurred  the  charge  or 
paid  the  difference  between  the  State's  payment  (plus  any  coin- 
surance requirement)  and  the  pharmacist's  charge. 

(2)  The  conference  agreement  does  not  include  the  Senate 
provision. 

Effective  date. — Applies  to  calendar  quarters  beginning  on  or 
after  January  1,  1989  (without  regard  to  whether  or  not  final  regu- 
lations have  been  promulgated)  with  respect  to  medical  assistance 
for  monthly  Medicare  premiums  beginning  on  that  date,  and  items 
and  services  furnished  on  or  after  that  date.  Delay  is  permitted 
where  specified  State  legislation  is  required.  The  disproportionate 
share  hospital  payment  provision  is  effective  on  enactment. 

34.  Determination  of  Medicaid  Drug  Savings;  State  Plan 
Requirement  (Section  14 A  of  Senate  amendment) 

Present  law 

No  provision. 
House  hill 

No  provision. 
Senate  amendment 

Requires  the  Secretary  before  the  beginning  of  each  fiscal  year 
(or  portion  thereof)  to  estimate  and  determine  the  amount  that 
would  have  been  spent  in  each  State  that  fiscal  year  under  Medic- 
aid in  the  absence  of  the  new  outpatient  drug  coverage  and  intra- 
venous drug  coverage  provisions,  and  to  notify  the  State  of  the 
amount. 

Requires  each  State  plan  to  use  any  such  savings  for  covering 
Medicare  drug  cost  sharing  charges  for  persons  below  the  poverty 
line. 

Effective  date. — Applies  with  respect  to  any  calendar  quarter  be- 
ginning on  or  after  January  1,  1990. 

Conference  agreement 
The  conference  agreement  does  not  include  the  Senate  provision. 

35.  Protection  of  Income  and  Resources  of  Couple  for  Mainte- 
nance of  Community  Spouse  (Section  302  of  House  bill;  Section 
14C  of  Senate  amendment) 

Present  law 

(a)  In  General. — Eligibility  of  the  aged  and  disabled  for  Medicaid 
is  linked  to  actual  or  potential  receipt  of  cash  assistance  under  SSI. 
The  SSI  program  employs  certain  criteria  for  the  treatment  of 
income  and  resources  which  are  also  used  in  States  which  cover  all 
SSI  recipients.  ("209(b)"  States  which  do  not  cover  all  SSI  recipi- 
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ents,  may  employ  more  restrictive  criteria,  provided  they  are  no 
more  restrictive  than  those  in  effect  in  January  1972). 

An  institutionalized  individual  with  a  spouse  in  the  community 
is  permitted  to  keep  an  amount  for  the  maintenance  needs  of  his 
spouse;  however  this  amount  is  set  at  welfEu-e  levels.  As  a  result  of 
Medicaid  rules,  both  for  determining  eligibility  and  in  the  treat- 
ment of  income  after  eligibility  has  been  established,  the  spouse  in 
the  community  may  be  left  with  income  below  the  poverty  level; 
this  circumstance  is  referred  to  as  spousal  impoverishment. 

(b)  Rules  for  Treatment  of  Income. — Under  SSI  rules,  if  both 
spouses  live  t(^ether,  their  incomes  and  resources  are  considered 
available  to  each  other  whether  or  not  they  actually  contributed  to 
each  other.  Spouses  are  no  longer  considered  to  be  living  together 
if  one  is  institutionalized  for  longer  than  one  month  in  a  facility 
certified  to  receive  Medicaid  payments.  Only  the  income  of  the  in- 
stitutionalized spouse  is  considered  for  purposes  of  determining  eli- 
gibility. In  most  states  the  '^name  on  the  instrument''  rule  applies 
in  attributing  income;  i.e.,  income  is  considered  to  belong  to  the 
spouse  whose  name  is  on  the  check  or  other  instrument  conveying 
the  funds.  (In  the  case  of  Social  Security  checks,  the  amount  attrib- 
utable to  each  spouse  is  the  individual's  share  of  the  couple's  bene- 
fit.) A  Federal  Appeals  Court  has  ruled  that  in  California  and 
Washington,  community  property  principles,  and  not  the  '*name  on 
the  instrument"  rule,  apply. 

(c)  Rules  for  Treatment  of  Resources.— -EeBOurcea  must  be  consid- 
ered mutually  available  for  6  months  following  institutionalization 
if  both  spouses  are  SSI  eligible  and  for  1  month  if  only  one  spouse 
is  SSI  eligible.  Countable  resources  above  specified  amounts  (in- 
cluding a  minimum  of  $1,900  in  liquid  resources  for  an  individual 
and  $2,850  for  a  couple)  must  be  applied  to  the  costs  of  care.  Ex- 
cluded from  the  calculation  is  the  couple's  home  and  $2,000  in 
equity  value  of  household  goods  or  personal  effects.  If  resources  are 
held  solely  by  the  institutionalized  spouse,  they  are  attributed  to 
him  for  eligibility  purposes.  If  they  are  held  jointly  by  the  institu- 
tionalized spouse  and  the  noninstitutionalized  spouse,  they  are  con- 
sidered to  belong  entirely  to  the  institutionalized  spouse.  If  they 
are  held  solely  by  the  spouse  remaining  in  the  community,  none  is 
considered  available  to  the  institutionalized  spouse. 

(dj  Protecting  Income  for  Community  Spouse. — After  an  institu- 
tionalized individual  has  established  eligibility,  his  income,  after 
deduction  of  specified  amounts  known  as  "disregards,"  is  applied  to 
the  cost  of  care.  The  disregards  are  applied  to  the  resident's  income 
in  the  following  order: 

(1)  A  monthly  personal  needs  allowance  (which  must  be  at 
least  $25)  ($30  as  of  July  1, 1988); 

(2)  A  monthly  maintenance  needs  allowance  for  an  individ- 
ual with  a  spouse  at  home  which  may  not  exceed:  (A)  the  SSI 
standard  for  an  individual  residing  in  his  own  home,  (B)  the 
highest  income  standard  for  State  optional  supplementary  pay- 
ments, or  (C)  the  medically  needy  standard  for  one  person.  (A 
State  not  covering  all  SSI  recipients  cannot  use  a  level  higher 
than  the  more  restrictive  income  standard  or  the  medically 
needy  standard); 
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(3)  An  additional  allowance  for  an  individual  with  a  family 
at  home. 

(4)  Amounts  for  medical  expenses  not  covered  by  a  third 
party,  subject  to  reasonable  limits.  (The  Health  Care  Financing 
Administration  (HCFA)  has  issued  a  regulation  that,  effective 
April  8,  1988,  makes  this  disregard  optional  with  the  State. 

(e)  Notice  and  Hearing. — No  provision. 

(f)  Court  Ordered  Support. — In  certain  instances  State  or  local 
courts  have  issued  orders  against  institutionalized  spouses  requir- 
ing them  to  make  monthly  payments  to  the  community  spouse. 
However,  notwithstanding  such  an  order,  the  Health  Care  Financ- 
ing Administration  (HCFA)  has  determined  that  the  income  of  the 
institutionalized  spouse  is  available  to  him  for  purposes  of  deter- 
mining his  contribution  to  the  cost  of  care. 

(g)  Transfer  of  Assets. — The  fair  market  value  of  any  resources 
(not  including  the  individual's  home)  disposed  of  within  the  preced- 
ing 24  months  must  be  taken  into  account  in  determining  SSI  eligi- 
bility (to  which  Medicaid  eligibility  is  linked).  States  are  permitted, 
but  not  required,  to  impose  such  a  restriction  for  Medicaid  provid- 
ed it  is  not  more  restrictive  than  that  for  SSI,  with  one  exception. 
In  cases  where  the  uncompensated  value  of  disposed  resources  ex- 
ceeds $12,000,  the  State  may  provide  for  a  period  of  ineligibility  ex- 
ceeding 24  months,  provided  the  period  bears  a  reasonable  relation- 
ship to  the  uncompensated  value.  States  may  waive  the  delay  in 
Medicaid  eligibility  in  cases  of  undue  hardship. 

States  are  also  allowed  to  deny  Medicaid  eligibility  for  24  months 
to  institutionalized  individuals  who,  within  24  months  prior  to  ap- 
plication for  Medicaid,  disposed  of  their  homes  for  less  than  fair 
market  value  even  though  such  disposal  would  not  make  them  in- 
eligible for  the  SSI  program.  The  provision  does  not  apply  if  the 
individual  intended  to  dispose  of  the  home  at  fair  market  value  or 
if  title  was  transferred  to  a  spouse  or  minor  or  handicapped  child. 

(h)  Conforming  Amendment. — Some  States  covering  the  aged  and 
disabled  medically  needy  use  less  restrictive  income  or  resource 
methodologies  than  are  applied  under  the  SSI  program.  HCFA  has 
interpreted  current  law  to  require  that  States  use  SSI  income  and 
resource  methodologies.  A  moratorium  on  this  interpretation  en- 
acted in  section  2373(c)  of  P.L.  98-369,  and  clarified  by  section  9  of 
P.L.  100-93,  is  currently  in  effect. 

(i)  Study  of  Means  of  Recovering  Costs  of  Nursing  Facility  Serv- 
ices From  Estates  of  Beneficiaries. — Under  certain  circumstances. 
States  may  recover  amounts  paid  on  behalf  of  deceased  benefici- 
aries who  were  nursing  home  residents  or  who  were  65  or  over 
when  Medicaid  pa5Tiients  were  made. 

House  bill 

(a)  In  General. — 

(1)  Adds  a  new  Section  1921  to  the  Social  Security  Act  enti- 
tled "Treatment  of  Income  and  Resources  For  Certain  Institu- 
tionalized Spouses".  The  provisions  of  this  section  supersede 
other  provisions  of  title  XIX,  to  the  extent  they  are  inconsist- 
ent, for  purposes  of  determining  eligibility  of  an  institutional- 
ized spouse.  Comparable  treatment  is  not  required  for  other 
groups  of  eligibles. 
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(2)  Specifies  that,  except  as  specifically  provided,  the  section 
does  not  apply  to  the  determination  of  what  constitutes  income 
or  resources  or  the  methodology  and  standards  for  determining 
and  evaluating  them. 

(3)  Permits  an  institutionalized  spouse  to  elect  to  be  gov- 
erned instead  by  the  rules  in  effect  in  March  1987  in  his  State, 
except  that  the  institutionalized  spouse  may  not  opt  out  of  the 
new  rules  regarding  treatment  of  resources  at  the  time  of  ini- 
tial eligibility  determination. 

(4)  Specifies  that  the  new  section  applies  to  a  State  operating 
under  a  section  1115  waiver  but  not  to  the  commonwealths  and 
territories. 

(b)  Rules  for  Treatment  of  Income. — 

(1)  Specifies  that  in  any  month  in  which  a  spouse  is  institu- 
tionalized, no  income  of  the  community  spouse  is  considered 
available  to  the  institutionalized  spouse. 

(2)  Specifies  that,  regardless  of  State  laws  relating  to  commu- 
nity property  or  division  of  marital  property,  the  following 
income  attribution  rules  apply  for  non-trust  property  unless 
otherwise  specifically  provided  on  the  instrument.  Income  paid 
solely  to  one  spouse  or  another  is  considered  to  belong  to  that 
respective  spouse.  If  the  income  is  paid  in  both  names,  half  is 
considered  available  to  each  spouse.  If  the  income  is  paid  in 
the  name  of  either  or  both  spouses  and  another  person,  an 
equ£Ll  share  of  the  income  is  considered  available  to  each  indi- 
vidual. The  same  principles  apply  for  trust  property  unless  the 
trust  specifically  provides  otherwise.  For  non-trust  property 
with  no  instrument,  half  of  the  income  is  considered  available 
to  each  spouse. 

(3)  An  institutionalized  spouse  can  rebut  the  non-trust  prop- 
erty attribution  rules  by  establishing  that  ownership  interests 
are  otherwise. 

(4)  No  provision. 

(c)  Rules  for  Treatment  of  Resources. — 

(1)  Provides  for  the  computation,  as  of  the  beginning  of  a 
continuous  period  of  institutionalization,  of  the  spousal  share 
which  is  equal  to  one-half  the  value  of  all  the  resources  held  by 
the  institutionalized  spouse,  the  community  spouse,  or  both. 
The  couplers  house  and  all  household  goods  and  personal  ef- 
fects are  to  be  excluded  from  the  calculation. 

(2)  Provides  that  the  determination  of  countable  resources  is 
to  be  made  regardless  of  State  laws  relating  to  community 
property  or  division  of  marital  property,  at  the  time  of  applica- 
tion for  benefits.  All  resources  held  by  either  spouse  are  con- 
sidered available  to  the  institutionalized  spouse  except  that  the 
resources  held  in  the  name  of  the  community  spouse  are  not 
considered  available  unless  they  exceed  a  community  spouse 
resource  allowance  (as  of  the  application  date)  or  if  greater,  the 
amount  retained  under  court  order. 

(3)  No  provision. 

(4)  Provides  that  after  an  institutionalized  spouse  has  estab- 
lished eligibility,  no  resources  of  the  community  spouse  shall 
be  considered  available  to  the  institutionalized  spouse. 
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(5)  Specifies  that  if  the  spousal  share  is  less  than  $12,000  (in- 
dexed to  the  CPI  beginning  in  1989),  the  institutionalized 
spouse  is  allowed  to  transfer  an  amount  sufficient  to  enable 
the  community  spouse  to  hold  $12,000  in  his  or  her  own  name. 
If  the  spousal  share  is  greater  than  $48,000  (indexed  by  the 
CPI  beginning  for  1989),  the  amounts  in  excess  of  $48,000 
would  be  attributed  to  the  institutionalized  spouse. 
(d)  Protecting  Income  for  Community  Spouse. — Specifies  that  the 
following  disregards  are  to  be  applied  to  the  institutionalized  indi- 
vidual's income  in  the  following  order: 

(1)  A  monthly  personal  needs  allowance  as  specified  under 
current  law; 

(2)  A  minimum  monthly  maintenance  needs  allowance  for 
the  community  spouse.  The  allowance  is  the  amount  needed  to 
bring  the  community  spouse's  monthly  income  up  to  a  mini- 
mum level  (not  to  exceed  $1,500,  indexed  to  the  CPI  beginning 
for  1989)  which  is  the  sum  of: 

(A)  150  percent  of  the  Federal  poverty  guidelines  for  a 
family  of  two; 

(B)  an  excess  shelter  allowance  (the  amount  by  which 
mortgage  expenses  or  rent,  plus  utility  costs,  exceed  30 
percent  of  Item  A);  and 

(C)  one-half  of  the  amount  by  which  the  income  of  the 
institutionalized  spouse  exceeds  the  sum  of  items  A  and  B; 

(3)  A  family  allowance  for  each  family  member  (minor  or  de- 
pendent child,  dependent  parent  or  dependent  sibling  residing 
with  the  community  spouse)  equal  to  at  least  one-third  of  the 
amount  by  which  150  percent  of  the  Federal  povertv  line  for  a 
family  of  two  exceeds  the  family  income  of  that  family 
member. 

(4)  Amounts  for  incurred  medical  expenses  not  subject  to 
payments  by  a  legally  liable  third  party. 

(ej  Notice  and  Hearing. — 

(1)  Requires  States  to  notify  the  institutionalized  spouse  of 
the  community  spouse  monthly  income  allowance,  the  family 
allowance,  the  method  for  computing  the  amount  of  the  com- 
munity spouse  resource  allowance,  and  of  the  spouse's  right  to 
a  fair  hearing  with  respect  to  the  determination  of  the  commu- 
nity spouse  monthly  income  allowance. 

(2)  Specifies  .that  if  the  institutionalized  spouse  establishes 
that  the  minimum  monthly  maintenance  needs  allowance  is 
inadequate  to  support  the  community  spouse  without  financial 
duress,  the  amount  is  to  be  increased. 

(ft  Court  Ordered  Support. — 

(1)  Provides  that  if  a  court  has  entered  an  order  against  an 
institutionalized  spouse  for  monthly  income  support  for  the 
community  spouse,  the  community  spouse  monthly  mainte- 
nance needs  allowance  must  be  at  least  as  great  as  the  court 
ordered  amount. 

(2)  Provides  that  if  a  court  has  entered  a  support  order 
against  an  institutionalized  spouse  requiring  the  spouse  to 
transfer  countable  resources  to  the  community  spouse,  such 
transfer  will  not  be  considered  in  violation  of  transfer  of  assets 
prohibitions. 
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(3)  Provides  that  if  a  court  has  entered  an  order  against  an 
institutionalized  spouse  requiring  the  spouse  to  transfer  re- 
sources»  the  community  spouse  resource  allowance  is  the 
amount  transferred  up  to  the  ceiling  ($48,000  in  1988,  indexed 
to  the  CPI  in  future  years). 
(g)  Transfer  of  Assets. — 

(1)  Requires  States  to  determine,  at  the  time  of  application, 
whether  an  institutionalized  individual  has  disposed,  within 
the  preceding  24  months,  of  resources  for  less  than  fair  market 
value.  If  such  a  transfer  has  occurred,  a  period  of  ineligibility 
is  established  beginning  with  the  month  in  which  the  resources 
were  transferred.  The  number  of  months  in  such  period  equals 
the  total  uncompensated  value  at  the  time  of  transfer  divided 
by  the  average  cost  of  nursing  home  care  to  a  private  patient 
in  the  State  or  community. 

(2)  Specifies  that  the  transfer  prohibition  does  not  apply  if: 

(A)  the  transfer  was  that  of  the  applicant's  home  to  his 
or  her  spouse,  child  under  21  or  blind  or  disabled  adult 
child; 

(B)  resources  were  transferred  to  the  community  spouse; 

(C)  a  satisfactory  showing  is  made  that  the  individual  in- 
tended to  dispose  of  resources  at  fair  market  value  or  for 
other  valuable  consideration;  or 

(D)  the  State  determines  that  denial  of  eligibility  would 
work  an  undue  hardship.  States  can  only  employ  transfer 
of  resources  restrictions  in  accordance  with  these  provi- 
sions. 

(hj  Conforming  Amendment — Provides  that  a  State's  methodolo- 
gy for  determining  eligibility  for  the  medically  needy  may  not  be 
more  restrictive  than  that  under  the  appropriate  cash  assistance 
program.  The  methodology  is  considered  to  be  no  more  restrictive 
if,  in  using  the  methodology,  additional  individuals  may  be  eligible 
and  no  otherwise  eligible  individuals  are  made  ineligible. 

(i)  Study  of  Means  of  Recovering  Costs  of  Nursing  Facility  Serv- 
ices From  Estates  of  Beneficiaries. — No  provision. 

Effective  Date. — Applies  to  pa3anents  made  for  calendar  quarters 
beginning  on  or  after  January  1,  1988,  without  regard  to  whether 
final  regulations  have  been  issued.  Delay  is  permitted  where  State 
legislation  required.  The  conforming  amendment  item  (h)  applies  to 
medical  assistance  furnished  on  or  after  October  1,  1982. 

Senate  amendment 

(a)  In  General. — Identical  provision,  except  excludes  item  3. 

(b)  Rules  for  Treatment  of  Income. — 

(1)  Identical  provision. 

(2)  Similar  provision  except:  (A)  applies  only  to  post-eligibil- 
ity treatment  of  income;  and  (B)  in  the  case  of  both  trust  and 
non-trust  property  where  the  income  is  paid  in  the  name  of 
either  or  both  spouses  and  another  person,  the  income  is  con- 
sidered available  to  each  spouse  in  proportion  to  the  spouse's 
interest  (or  if  pa3mient  is  made  with  respect  to  both  spouses 
and  no  such  interest  is  specified,  one-half  of  the  joint  interest 
shall  be  considered  available  to  each  spouse). 

(3)  Identical  provision. 
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(4)  Specifies  that  in  the  case  of  community  property  States 
that  do  not  provide  coverage  for  the  medically  needy,  the 
amount  of  income  considered  available  to  each  spouse,  at  the 
time  of  application  for  benefits,  is  equal  to  half  of  the  com- 
bined income  of  the  institutionalized  and  community  spouse. 

(c)  Rules  for  Treatment  of  Resources. — 

(1)  Smiilar  provision.  Also  excludes  resources  that  are  neces- 
sary to  produce  income  that  is  available  to  the  community 
spouse  or  the  familv  allowance  up  to  the  limits  established  by 
this  section  (see  (d)  below). 

Requires  the  State  to  provide  an  assessment  and  documenta- 
tion of  total  joint  resources  at  the  request  of  either  spouse,  at 
the  beginning  of  a  continuous  period  of  institutionalization. 
The  assessment  shall  occur  promptly  on  receipt  of  relevant 
documentation.  A  copy  is  to  be  provided  to  each  spouse.  A 
State  may  charge  a  reasonable  fee  for  an  assessment  if  it  is  not 
part  of  an  application  for  Medicaid. 

(2)  Similar  provision. 

(3)  Specifies  that  the  institutionalized  spouse  is  not  consid- 
ered ineligible  by  resources  determined  to  be  available  where: 
(A)  the  institutionalized  spouse  has  assigned  to  the  State  any 
rights  to  support  from  the  community  spouse;  (B)  the  institu- 
tionalized spouse  lacks  the  ability  to  excute  an  assignment  due 
to  physical  or  mental  impairment  but  the  State  has  a  right  to 
bring  a  support  proceeding  against  a  community  spouse  with- 
out such  assignment;  or  (C)  the  State  determines  denial  of  eli- 
gibility could  work  an  undue  hardship. 

(4)  Identical  provision. 

(5)  Similar  provision,  except:  (A)  a  State,  by  law,  practice, 
policy,  or  State  plan  (whether  approved  or  not),  may  establish 
a  higher  amount  than  $12,000;  and  (B)  specifies  that  a  higher 
amount  may  be  established  by  fair  hearing  or  court  order. 
Specifies  that  a  transfer  of  resources  to  a  community  spouse 
must  be  made  within  1  year  after  the  date  of  the  initial  eligi- 
bility determination  or  such  time  as  is  necessary  to  obtain  a 
court  order  (whichever  is  longer.) 

(d)  Protecting  Income  for  Community  S/>oi«e— Similar  provision, 
except: 

(1)  The  definition  of  personal  needs  allowance  is  tied  to  that 
specified  under  the  bill. 

(2)  The  minimum  allowance  for  the  community  spouse  may 
be  increased  by  State  law,  policy,  or  State  plan  (whether  ap- 
proved or  not): 

(A)  The  minimum  maintenance  needs  allowance  is  122 
percent  of  the  poverty  line; 

(B)  Similar  provision. 

(C)  No  provision. 

(3)  Similar  provision,  except  family  allowance  linked  to  122 
percent  of  Federal  poverty  line. 

(4)  Similar  provision. 

(e)  Notice  and  Hearing. — 

(1)  Similar  provision,  execpt  requires  specific  notice  to  both 
spouses  at  the  time  of  eligibility  determination  or  to  either 
spouse  upon  request.  Also  requires  notification  of  the  spouse's 
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right  to  a  fair  hearing  respecting  ownership  or  availability  of 
income  or  resources,  and  respecting  the  community  spouse 
monthly  income  or  resource  allowance. 

(2)  Specifies  that  if  either  spouse  establishes  that  either  the 
minimum  monthly  maintenance  needs  allowance  or  the  com- 
munity spouse  resource  allowance  (in  the  relation  to  the 
amount  of  income  generated  by  such  allowance)  is  not  ade- 
uate  to  support  the  community  spouse  without  ^ancial 
uress,  the  amount  of  either  allowance  is  to  be  increased. 
(f)  Court  Ordered  Support. — 

(1)  Similar  provision. 

(2)  Similar  provision. 

(3)  Similar  provision,  except  ceiling  does  not  apply. 

(gf  Transfer  of  Assete.— Similar  provision  except  tnat  the  State 
review  covers  the  disposal  of  assets  within  the  26  months  prior  to 
application. 

(2)  Similar  provision,  except: 

(A)  specifies  trsuisfer  prohibition  does  not  apply  (i)  in  the 
case  of  a  sibling  who  has  an  equity  interest  in  the  home  and 
was  residing  in  the  home  for  at  least  a  year  prior  to  the  indi- 
vidual's admission  to  a  nursing  home,  or 

(ii)  in  the  case  of  a  son  or  daughter  who  was  residing  in  the 
home  for  at  least  two  years  prior  to  the  admission  and  was  pro- 
viding care  which  permitted  the  individual  to  reside  at  home. 

(B)  also  permits  transfer  to  the  individual's  child  who  is  per- 
manently or  totally  disabled. 

(C)  also  permits  a  showing  that  resources  were  transferred 
exclusively  for  a  purpose  other  than  to  qualify  for  medical  as- 
sistance. 

GD)  Identical  provisions. 

(h)  Conforming  Amendment. — Identical  provision. 

(i)  Study  of  Means  of  Recovering  Costs  of  Nursing  Facility  Serv- 
ices From  Estates  of  Beneficiaries.— Requires  the  Secretary  to  study 
the  means  for  recovering  the  amounts  from  the  estates  of  deceasea 
beneficiaries  (or  the  estates  of  spouses  of  deceased  beneficiaries)  to 
pay  for  SNF  or  ICF  services  furnished  them  under  Medicaid.  The 
Secretary  is  required  to  report  to  CJongress,  not  later  than  Decem- 
ber 31,  1988,  on  such  means,  and  to  include  appropriate  recommen- 
dations for  changes. 

Effective  date.— Applies  to  payments  made  for  calendar  quarters 
beginning  on  or  after  January  1,  1988,  without  regard  to  whether 
final  regulations  have  been  issueid.  Delay  is  permitted  where  State 
legislation  required.  Provisions  relating  to  treatment  of  resources, 
apply  only  to  institutionalized  individuals  who  begin  continuous  pe- 
riods of  institutionalization  on  or  after  January  1,  1988.  Transfer  of 
assets  provisions,  item  (g)  apply  only  to  transfer  of  resources  made 
on  or  after  January  1,  1988. 

Conference  agreement. 

(a)  In  General. — The  conference  agreement  follows  the  Senate 
amendment. 

(b)  Rules  for  Treatment  of  Income.— The  conference  agreement 
follows  the  Senate  amendment  with  a  modification  deleting  the 
provision  relating  to  community  property  States  that  do  not  offer 
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coverage  to  the  medically  needy  (item  (4)  of  the  Senate  amend- 
ment). 

(c)  Rules  for  Treatment  of  Resources. — The  conference  agreement 
follows  the  Senate  amendment  with  the  following  modifications.  If 
the  spousal  share  the  couple's  total  resources  is  greater  than 
$60,000  (indexed  by  CPI  beginning  in  1990),  amounts  in  excess  of 
$60,000  would  be  attributed  to  the  institutionalized  spouse.  A  level 
higher  than  $60,000  could  be  established  by  fair  hearing  or  court 
order.  The  State,  by  amending  its  State  plan,  could  raise  the 
$12,000  minimum  resource  allowance  for  the  community  spouse  to 
any  level  up  to  the  $60,000  (subject  to  indexing)  statutory  maxi- 
mum. 

The  agreement  does  not  exclude  from  countable  resources  those 
assets  necessary  to  produce  income  available  to  the  community 
spouse  or  the  family  allowance.  Instead,  the  agreement  provides 
that  either  the  institutionalized  or  the  community  spouse  may  re- 
quest a  fair  hearing  as  to  whether  the  community  spouse  resource 
allowance  is  adequate  to  generate  sufficient  income  to  raise  the 
community  spouse's  income  to  the  minimum  monthly  maintenance 
needs  allowance.  The  State  must  grant  such  a  hearing  within  30 
days  of  request.  If  the  State,  after  such  a  hearing,  determines  that 
the  community  spouse  resource  allowance  is  inadequate,  the  State 
must  allow  the  community  spouse  to  retain  an  adequate  amount  of 
resources  to  provide  the  minimum  monthly  maintenance  needs  al- 
lowance (taking  into  account  any  other  income  attributable  to  the 
community  spouse),  notwithstanding  the  amount  of  the  State-estab- 
lished resource  allowance.  If  either  spousel  requests  an  assessment 
or  resources  at  the  time  of  institutionalization,  the  State  must,  in 
providing  the  assessment  give  notice  to  the  requesting  spouse  of 
the  right  to  a  fair  hearing  with  respect  to  the  adequacy  of  the  com- 
munity spouse's  resource  allowance.  The  agreement  also  requires 
that  nursing  facilities  inform  newly-admitted  residents  of  their 
right  to  request  an  eussessment  from  the  State  agency. 

The  conference  agreement  specifies  that  a  transfer  of  resources 
to  a  community  spouse  must  be  made  as  soon  as  practicable  after 
the  date  of  initial  eligibility  determination,  with  allowance  for  the 
time  necessary  to  obtain  a  court  order,  where  necessary.  In  deter- 
mining what  constitutes  a  "transfer"  for  this  purpose,  the  confer- 
ees intend  that  State  law  govern.  In  addition,  the  agreement  pro- 
vides that  the  State  of  Missouri  must  not  count  as  a  resource  the 
home  (of  any  value)  of  an  aged,  blind,  or  disabled  individual  who 
applies  for  Medicaid  on  or  after  October  1,  1989.  This  requirement 
would  apply  only  to  the  home;  the  State  could,  but  would  not  be 
requird  to,  exclude  the  land  that  appertains  to  the  house,  as  would 
be  the  case  under  SSI. 

(d)  Protecting  Income  for  Community  Spouse. — The  conference 
agreement  follows  the  Senate  amendment  with  the  following  modi- 
fications. As  under  current  law,  the  proposal  needs  allowance  is 
$30,  whether  the  resident  is  eligible  for  Medicaid  on  a  categorically 
needy,  optional  categorically  needy,  or  medically  needy  basis.  The 
minimum  monthly  maintenance  needs  allowance  is  effective  Sep- 
tember 30,  1989,  set  at  122  percent  of  the  monthly  Federal  poverty 
income  guidelines  for  a  2-person  household  (which  is  1988  would  be 
$786).  Effective  July  1,  1991,  the  minimum  allowance  would  be 
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raised  to  133  percent;  effective  July  1,  1992,  to  150  percent.  This 
schedule  of  percentage  would  also  apply  to  the  calculation  of  the 
family  allowance.  The  community  spouse  monthly  maintenance 
needs  allowance  may  not  exceed  $1500,  except  where  a  higher  level 
is  determined  to  be  necessary  through  a  fair  hearing  or  by  a  court 
order. 

With  respect  to  the  deduction  for  incurred  medical  expenses,  the 
conference  agreement  requires  that,  with  respect  to  any  Medicaid- 
eligible  individual  in  an  institution  (regardless  of  whether  the  indi- 
vidual has  a  spouse  in  the  community),  States  must  take  into  ac- 
count amounts  for  incurred  expenses  for  medical  or  remedial  care 
that  are  not  subject  to  payment  by  a  third  party,  including  Medi- 
care and  other  health  insurance  premiums,  deductibles,  or  coinsur- 
ance, and,  subject  to  reasonable  limits  a  State  may  establish,  neces- 
sary medical  or  remedial  care  recognized  under  State  law  but  not 
covered  under  the  State's  Medicaid  plan.  The  conferees  note  that, 
until  recently,  HCFA  regulations  required  that  Medicaid-eligible 
nursing  home  residents  be  allowed  to  deduct  uncovered  medical 
costs  from  their  income  before  contributing  toward  the  cost  of  nurs- 
ing home  care.  However,  a  recent  HCFA  regulation,  53  Fed.  Reg. 
3586  (Feb.  8,  1988),  altered  this  rule  to  allow  States  to  limit  this  de- 
duction substantially,  or  to  eliminate  it  altogether.  The  conference 
agreement  is  intended  to  reinstate  the  previous  rule,  retroactive  to 
the  effective  date  of  the  recent  change  (April  8,  1988).  As  under  the 
previous  regulation.  States  will  have  the  ability  to  place  "reasona- 
ble limits"  on  a  resident's  expenditures  for  medical  or  remedial 
care.  The  conferees  wish  to  emphasize  that  these  limits  must 
ensure  that  nursing  home  residents  are  able  to  use  their  own  funds 
to  purchase  necessary  medical  or  remedial  care  not  covered  by  the 
State  Medicaid  program,  while  minimizing  opportunities  for  provid- 
ers to  take  financial  advantage  of  either  the  program  or  the  resi- 
dents. For  example,  it  would  be  reasonable  for  a  State  to  provide 
that  only  uncovered  services  prescribed  by  a  physician  may  be  de- 
ducted. It  would  also  be  reasonable  for  States  to  impose  specific 
dollar  limits  for  specific  services  or  items,  provided  that  these 
limits  reflect  annual  increases  in  the  cost  of  medical  care  services 
and  supplies.  However,  it  would  not  be  reasonable  for  States  to  set 
an  overall  dollar  limit,  such  as  $50  per  month,  for  all  noncovered 
services.  Similarly,  it  would  not  be  reasonable  for  States  to  impose 
a  limit  on  the  number  of  medically  necessary  services  or  items  that 
an  individual  could  deduct  in  any  month.  In  providing  these  exam- 
ples of  "reaisonable  limits"  for  deductions  of  uncovered  medical  ex- 
penses incurred  by  nursing  home  residents,  the  conferees  do  not 
intend  any  approval  of  camparable  limitations  in  the  "spenddown" 
process  for  medically  needy  programs. 

(e)  Notice  and  Hearing —The  conference  agreement  follows  the 
Senate  amendment  with  the  following  modification.  If  either  the 
community  or  institutionalized  spouses  establishes  in  a  fair  hearing 
that,  due  to  exceptional  circumstances  resulting  in  significant  fi- 
nancial duress,  the  community  spouse  needs  income  above  the  min- 
imum monthly  maintenance  needs  allowance,  the  State  is  required 
to  increase  the  allowance  to  provide  this  amount,  notwithstanding 
the  $1500  statutory  ceiling.  Exceptional  circumstances  resulting  in 
significant  financial  duress  would  include,  but  not  be  limited  to, 
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the  financial  burden  of  caring  for  a  disabled  child,  sibling,  or  other 
immediate  relative.  If  either  spouse  establishes  in  a  fair  hearing 
that  the  community  spouse  resource  allowance  (in  relation  to  the 
income  generated  by  such  allowance)  is  inadequate  to  raise  the 
income  of  the  community  spouse  to  the  level  of  the  minimum 
monthly  maintenance  needs  allowance  (taking  into  account  any 
other  income  attributed  to  the  community  spouse),  the  State  must 
provide  for  a  resource  allowance  adequate  in  amount  to  generate 
that  level  of  income  for  the  community  spouse. 

(f)  Court-ordered  Support. — The  conferences  agreement  follows 
the  Senate  amendment. 

(g)  Transfer  of  Assets. — The  conference  agreement  follows  the 
Senate  amendment,  with  a  modification.  The  transfer  of  assets  pro- 
hibitions apply  only  with  respect  to  individuals  institutionalized  in 
a  medical  institution  or  nursing  facility.  The  term  '^medical  institu- 
tion" has  the  same  meaning  as  under  current  regulations,  42 
C.F.R.  section  435.1009;  the  term  "nursing  facility '  includes  a 
skilled  nursing  facility  or  intermediate  care  facility  (other  than  an 
ICF  for  the  mentally  retarded),  until  October  1,  1990,  when  these 
categories  will  be  replaced  by  "nursing  facility."  States  are  re- 
quired to  determine  whether  these  individuals  made  any  prohibited 
resource  transfers  within  30  months  prior  to  application  for  bene- 
fits. This  requirement  is  effective  with  respect  to  applications  for 
Medicaid  eligibility  occurring  on  or  after  July  1,  1988  and  applies 
only  with  respect  to  resources  transferred  on  or  after  July  1,  1988. 
Thus,  in  those  States  which  do  not  have  transfer  or  assets  prohibi- 
tions in  place  prior  to  July  1,  1988,  the  State  can  look  back  only  to 
transfers  occurring  on  or  after  July  1,  1988.  In  those  States  that, 
prior  to  July  1,  1988,  have  exercised  their  option  to  penalize  trans- 
fers of  assets  for  less  than  fair  market  value,  the  State  may  contin- 
ue to  apply  its  pre-July  1  transfer  policies  and  penalties  with  re- 
spect to  resources  transferred  prior  to  July  1,  1988,  even  in  cases 
where  application  for  Medicaid  benefits  is  made  after  on  or  after 
that  date.  However,  with  respect  to  resource  transfers  occurring  on 
or  after  July  1,  1988,  the  rules  set  forth  in  the  conference  agree- 
ment regarding  computation  of  the  period  of  ineligibility  and  ex- 
ceptions to  the  treinsfer  prohibition  will  apply  in  all  States,  includ- 
ing the  "209(b)"  States  which  have  elected  the  option  to  use  more 
restrictive  eligibility  standards  with  respect  to  their  aged,  blind, 
and  disabled  beneficiaries  than  apply  under  SSI. 

The  conference  agreement  also  repeals  the  provision  in  present 
SSI  law  which  requires  that  the  uncompensated  value  of  resources 
transferred  at  less  than  fair  market  value  within  the  preceding  24 
months  be  counted  toward  the  SSI  resource  limit.  However,  under 
the  conference  agreement,  a  transfer  of  resources  at  less  than  fair 
value  by  an  SSI  applicant  or  recipient  will  be  considered  in  deter- 
mining an  individual's  eligibility  for  Medicaid  if  and  when  the  indi- 
vidual enters  a  medical  institution  or  nursing  facility.  Such  trans- 
fers may  include,  for  example,  the  SSI  applicant's  or  recipient's 
home  even  though  at  the  time  of  the  transfer  the  home  was  not  a 
countable  SSI  resource.  Therefore,  the  conference  agreement  will 
require  that  the  Secretary  inform  SSI  applicants  in  writing,  at  the 
time  of  application,  and  SSI  recipients,  at  the  time  of  redetermina- 
tion of  eligibility,  of  the  provisions  of  Medicaid  law  with  respect  to 
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transfer  of  assets.  The  Secretary  will  be  required  to  request  from 
the  individual  information  about  transfers  and,  at  the  time  of  such 
request,  to  inform  the  individual  that  such  information  may  be 
shared  with  the  State  Medicaid  agency.  The  Secretary  will  also  be 
required  to  make  this  information  available  to  a  State  Medicaid 
agency,  upon  request;  the  State  may,  at  its  option,  use  this  infor- 
mation to  determine  whether  and  to  what  extent  there  will  be  a 
period  of  ineligibility  for  Medicaid  because  an  individual  trans- 
ferred resources  at  less  than  fair  market  value. 

Oi)  Conforming  Amendment — The  conference  agreement  follows 
the  House  bill,  which  applies  to  States  which  cover  the  medically 
needy,  with  a  modification  extending  its  application  to  States 
which  offer  coverage  to  optional  categorically  needy  individuals 
and  to  "2090))"  States  as  well.  Under  the  moratorium  imposed  by 
section  2373(c)  of  P.L.  98-369,  as  clarified  by  section  9  of  P.L.  100- 
93,  States  have  flexibility  to  establish  income  and  resource  method- 
ologies under  medically  needy  programs,  optional  categorically 
needy  programs,  and  under  the  209(b)"  option  that  are  less  re- 
strictive, i.e.  more  generous,  than  those  applied  in  the  correspond- 
ing cash  assistance  programs.  The  conference  agreement  codifies 
this  flexibility,  retroactive  to  October  1,  1982. 

(i)  Study  of  Means  of  Recovering  Costs  of  Nursing  Facility  Serv- 
ices from  Estates  of  Beneficiaries. — The  conference  agreement  in- 
cludes a  technical  amendment  reflecting  the  Senate  amendment, 
the  text  of  which  had  been  agreed  to  in,  but  was  inadvertently  om- 
mitted  from,  the  Omnibus  Budget  Reconciliation  Act  of  1987,  P.L. 
100-203.  The  conference  agreement  includes  additional  OBRA  '87 
technical  corrections  and  other  miscellaneous  provisions. 

With  respect  to  section  4112  of  OBRA  '87,  relating  to  payment 
adjustments  for  disproportionate  share  hospitals,  the  conference 
agreement  makes  a  number  of  technical  corrections  regarding  the 
3-year  phase-in  and  other  matters.  It  clarifies  that  the  special  rule 
in  subsection  4112(e)  applies  only  to  New  York,  and  adds  a  special 
rule  providing  that,  for  a  3-year  period,  Texas  may  use  its  own  defi- 
nition of  disproportionate  share  hospital  and  its  own  payment  ad- 
justment rules  so  long  as  the  aggregate  amount  payment  adjust- 
ments to  disproportionate  share  hospitals  is  not  less  than  the 
amount  that  would  be  required  by  section  4112.  During  this  3-year 
period,  in  meeting  the  requirement  that  at  least  two  obstetricians 
with  staff  privileges  agree  to  provide  obstetric  services  to  Medicaid 
patients,  a  hospital  in  an  urban  area  in  Texas  seeking  dispropor- 
tionate share  status  could  substitute  family  practitioners,  inter- 
nists, or  any  other  qualified  physician  with  staff  privileges. 

The  conference  agreement  clarifies  that  Federal  Medicaid  match- 
ing funds  are  available  for  the  cost  of  health  services,  covered 
under  a  State's  Medicaid  plan,  that  are  furnished  to  a  handicapped 
child  or  a  handicapped  infant  or  toddler,  even  though  such  services 
are  included  in  the  child's  individualized  education  program  or  in- 
dividualized family  service  plan.  Under  the  Education  for  All 
Handicapped  Childeren  Act  of  1975,  P.L.  94-142,  children  with 
handicaps  are  entitled  to  a  free  and  appropriate  public  education 
in  conformity  with  an  individualized  education  program  (lEP) 
which  describes  the  educational  and  "related  services"  necessary  to 
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meet  the  child's  unique  needs.  While  the  State  education  agencies 
are  financially  responsible  for  educational  services,  in  the  case  of 
Medicaid-eligible  handicapped  child,  State  Medicaid  agencies 
remain  responsible  for  the  ''related  services"  indentified  in  the 
child's  lEP  if  they  are  covered  under  the  State's  Medicaid  plan, 
such  as  speech  pathology  and  audiology,  psychological  services, 
physical  and  occupational  therapy,  and  medical  counseling  and 
services  for  diagnostic  and  evaluation  purposes. 

The  conference  agreement  defines  an  institution  for  mental  dis- 
eases (IMD)  as  a  hospital,  nursing  facility,  or  other  institution  of 
more  than  16  beds  that  is  primarily  engaged  in  providing  diagnosis, 
treatment,  or  care  of  persons  with  mental  diseases.  This  would 
clarify  that  Federal  Medicaid  matching  funds  would  be  available 
for  services  such  as  personal  care  and  case  management  that  are 
furnished  through  or  by  group  homes  or  other  small  facilities  serv- 
ing the  mentally  ill,  if  those  services  are  covered  by  the  State 
under  its  Medicaid  plan.  The  16-bed  limitation  parallels  current 
rules  under  the  SSI  program. 

The  conferees  wish  to  clarify  the  requirements  in  sections  4201 
and  4211  of  P.L.  100-203  that  nursing  facilities  with  more  than  120 
beds  must  have  at  least  one  social  worker  (with  at  least  a  bache- 
lor's degree  in  social  work  or  similar  professional  qualification)  em- 
ployed full-time  to  provide  or  assure  the  provision  of  social  services. 
Facilities  could  meet  this  requirement  by  emplojdng  either  a 
person  with  a  dregree  in  social  work  or  with  similar  professional 
qualifications,  such  as  a  degree  in  a  related  field  and  previous  su- 
pervised experience  in  meeting  individual  psycho-social  needs.  It  is 
the  intent  of  the  conferees  that  the  Secretary  ensure  that  require- 
ments regarding  consultation  and  supervision  of  social  work  serv- 
ices be  at  least  as  stringent  as  those  in  effect  prior  to  enactment  of 
these  changes. 

The  conferees  also  wish  to  clarify  that  it  was  the  intent  of  sec- 
tions 4201  and  4211  of  P.L.  100-203  that  the  Secretary  ensure  that 
the  requirements  for  dietary  services  be  at  least  as  stringent  as 
those  in  effect  prior  to  enactment  of  P.L.  100-203. 

36.  Technical  Amendment  Relating  to  Home  and  Community- 
Based  Services  (Section  19  of  Senate  amendment) 

Present  law 

Comparable  provision  included  in  section  4418(a)  of  Public  Law 
100-203. 

37.  Technical  Amendments  Relating  to  New  Jersey  Respite  Care 

Pilot  Project  (Section  20  of  Senate  amendment) 

Present  law 

(Comparable  provision  included  in  section  4418(o)  of  Public  Law 
100-203. 

38.  Treatment  of  Garden  State  Health  Plan  (Section  25  of  Senate 

amendment) 

Present  law 

Comparable  provision  included  in  section  4113  of  Public  Law 
100-203. 


270 


39.  Technical  Amendments  Relating  to  the  Omnibus  Budget 
Reconciliation  Act  of  1987 

Conference  agreement 

PART  A  AND  AMENDMENTS  AFFECTING  BOTH  PARTS  A  AND  B 

The  conference  agreement  includes  a  number  of  technical  and 
conforming  amendments  to  the  Medicare  Part  A  and  Parts  A  and 
B  provisions  of  OBRA-87.  These  include: 

(1)  The  prohibition  on  the  issuance  by  the  Secretary  of  any 
regulation,  instruction,  or  other  policy  which  is  estimated  by 
the  Secretary  to  result  in  a  net  reduction  in  expenditures  of 
more  than  $50  million  is  extended  to  October  15,  1989; 

(2)  Clarification  that  the  regional  floor  on  hospital  pajmient 
applies  on  a  census  region  basis,  not  a  wage  area  basis; 

(3)  Clarification  that  outljring  counties  of  metropolitan  areas 
can  only  be  designated  as  urban  if  they  meet  the  commuting 
rules  and  all  other  applicable  standards  for  designation  as  part 
of  an  urban  area; 

(4)  In  the  case  of  hospitals  with  more  than  49  beds  using 
swing  beds,  authorization  is  provided  to  continue  payment  for 
patients  in  the  hospital  receiving  skilled  mursing  care  when 
the  hospital  reaches  its  limit  for  swing  bed  care; 

(5)  Clarification  that  the  hospital  cost  report  is  to  be  perma- 
nent; 

(6)  Revisions  to  the  uniform  hospital  reporting  demonstra- 
tion program  to  (i)  delete  date  elements  on  which  it  is  not  fea- 
sible to  collect  information  at  this  time;  (ii)  allow  additional 
time  for  the  collection  of  data  and  the  preparation  of  a  report; 
and,  (iii)  extend  the  period  of  time  during  which  funds  may  be 
expended  for  the  demonstration; 

(7)  Amendments  to  conform  anti-fraud  and  abuse  provisions 
of  OBRA  '87  to  existing  statutory  provisions; 

(8)  Extension  of  the  date  for  submission  of  a  report  on  hospi- 
tal quality  assurance  required  by  OBRA  '86  to  January  1,  1990. 

(9)  Clarification  that  the  rule  regarding  payment  for  hospital 
services  by  pre-paid  plans  under  section  1876  applies  to  con- 
tracts established  under  pre-TEFRA  demonstration  authorities; 

(10)  Clarification  that  the  hospital  payment  rule  applies  only 
in  the  case  of  a  pre-paid  which  does  not  have  a  contract  with 
the  hospital  or  the  skilled  nursing  facility  seeking  payment  for 
its  services.  Most  often,  the  rule  would  apply  in  the  case  of  out- 
of-plan  services  or  when  contract  negotiations  have  not  been 
successful.  The  hospital  or  the  skilled  nursing  facility  are  free 
to  establish  any  level  or  type  of  payment  they  wish  through 
negotiations  pursuant  to  a  contract; 

(11)  Clarification  of  the  application  of  the  50/50  rule  to 
H.I.P./Network. 

PART  B  AND  PROS 

The  conference  agreement  includes  a  number  of  technical  and 
conforming  amendments  to  the  Medicare  Part  B  and  PRO  provi- 
sions of  OBRA-87.  These  include: 
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(1)  Consolidation  of  definitions  relating  to  physician  payment 
in  new  Section  1842(i); 

(2)  Amendments  clarifying  that  there  is  only  one  prevailing 
charge  for  payment  of  physicians'  sendees  calculated  on  the 
basis  of  customary  charges  of  participating  and  non-participat- 
ing physicians.  The  differential  between  participating  and  non- 
participating  physicians  continues  without  change; 

(3)  Clarifying  that  reductions  in  pa)rment  for  cataract  sur- 
gery and  requirements  relating  to  the  use  of  an  assistant  at- 
surgery  for  cataract  surgery  also  apply  to  insertion  of  an  inter- 
ocular  lens  subsequent  to  cataract  removal; 

(4)  Conforming  amendments  regarding  maximum  allowable 
actual  charge  limits  for  reductions  in  payment  for  concurrent 
anesthesia  services; 

(5)  Clarifying  amendment  to  the  purchase  service  provision, 
including  an  amendment  to  allow  for  billing  for  such  services 
on  an  unassigned  basis; 

(6)  Amendments  clarifying  that  the  scholarship  loan  default 
offset  provision  applies  to  non-physician  defaulters  and  to  phy- 
sician and  non-physician  defaulters  under  the  Health  Educa- 
tion Assistance  Loan  program  and  the  Physician  Shortage 
Area  Scholarship  program; 

(7)  An  amendment  clarifying  that  the  1975  prevailing  charge 
floor  continues  but  is  phased-out  as  it  is  no  longer  needed; 

(8)  Corrections  and  clarifying  amendments  to  the  durable 
medical  equipment  fee  schedule; 

(9)  Clarifjring  penalties  for  improper  billing  of  interocular 
lenses  included  in  payment  to  ASCs; 

(10)  Consolidating  amendments  incorporating  OBRA-87  poli- 
cies regarding  clinical  labs  into  the  Social  Security  Act  and 
clarifying  amendments  related  to  the  effective  date  for  the 
elimination  of  the  2%  differential  for  hospital  laboratories; 

(11)  Clarifying  amendments  for  new  Section  1846; 

(12)  Clarification  of  provisions  relating  to  pa5mient  of  hospi- 
tal outpatient  departments  for  radiology  services; 

(13)  Clarifying  amendments  that  the  standard  coinsurance 
applies  to  services  of  nurse  midwives  and  clinical  psychologists 
and  conforming  amendments  applying  the  same  penalties  for 
improper  unassigned  billings  to  these  services  as  apply  to  the 
services  of  certified  registered  nurse  anesthetists  and  physician 
assistants; 

(14)  Clarifying  amendments  to  the  provision  requiring  coordi- 
nation of  claims  with  Medigap  insurers  and  an  amendment  de- 
laying the  effectiveness  of  this  provision  for  Medigap  policies 
sold  in  states  which  did  not  enact  necessary  changes  prior  to 
July  1,  1988. 

NURSING  HOME  REFORM 

The  conference  agreement  includes  a  number  of  technical  and 
correcting  amendments  to  the  Medicare  and  Medicaid  Nursing 
Home  Reform  provisions  of  OBRA  87.  These  include  amendments 
revising  effective  date  and  other  requirements.  The  effective  dates 
for  certain  Medicare  requirements  are  changed  from  the  first  date 
noted  to  the  second  date  noted  as  follows: 
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(1)  requirement  that  skilled  nursing  facilities  conduct  resi- 
dent assessments:  from  October  1,  1990  to  January  1,  1991; 

(2)  required  training  of  nurse  aides  used  by  facilities:  from 
October  1,  1989  (or  January  1,  1990,  in  the  case  of  an  individ- 
ual used  as  a  nurse  aid  before  July  1,  1989)  to  January  1,  1990; 

(3)  requirement  for  States  to  specify  approved  nurse  aide 
training  and  competency  evaluation  programs:  from  March  1, 

1989  to  January  1,  1989; 

(4)  requirement  for  States  to  review  and  reapprove  nurse 
aide  training  and  competency  evaluation:  from  March  1,  1990 
to  January  1,  1990; 

(5)  requirement  for  States  to  establish  nurse  aide  registries: 
from  March  1,  1989  to  January  1,  1989; 

(6)  requirement  for  States  to  provide  for  an  appeals  process 
for  transfers:  from  October  1,  1990  to  October  1,  1989; 

(7)  requirement  for  States  to  specify  the  resident  assessment 
instrument:  from  July  1,  1989  to  July  1,  1990; 

(8)  requirement  for  the  Secretary  to  establish  guidelines  for 
States  appeals  process  for  transfers:  from  October  1,  1989  to 
October  1,  1988; 

(9)  requirement  for  the  Secretary  to  specify  a  minimum  data 
set  of  core  elements  and  common  definitions  for  resident  as- 
sessments: from  July  1,  1989  to  January  1,  1989; 

(10)  requirement  for  the  Secretary  to  designate  one  or  more 
resident  assessment  instruments:  from  October  1,  1990  to  April 
1,  1990; 

(11)  requirement  that  a  facility  permit  immediate  access  to 
any  resident  by  any  representative  of  the  Secretary  or  State, 
by  an  ombudsman,  or  by  the  resident's  individual  physician:  ef- 
fective on  the  date  of  enactment; 

(12)  requirement  for  the  Secretary  to  develop,  test,  and  vali- 
date standard  and  extended  survey  protocols:  from  October  1, 

1990  to  January  1,  1990. 

Certain  Medicaid  effective  dates  have  also  been  revised: 

(1)  requirement  for  States  to  specify  approved  nurse  aide 
training  and  competency  evaluation  programs:  from  September 
1,  1988  to  January  1,  1989; 

(2)  requirement  for  States  to  review  and  reapprove  nurse 
aide  training  programs:  from  September  1,  1990  to  January  1, 
1990; 

(3)  agreement  between  State  and  Secretary  for  disposition  of 
residents  who  require  active  treatment:  from  October  1,  1988  to 
April  1,  1989; 

(4)  requirement  for  the  Secretary  to  establish  requirements 
for  the  approval  of  nurse  aide  training  and  competency  evalua- 
tion programs:  from  July  1,  1988  to  September  1,  1988; 

(5)  requirement  that  a  facility  permit  immediate  access  to 
any  resident  by  any  representative  of  the  Secretary  or  State, 
by  an  ombudsman,  or  by  the  resident's  individual  physician:  ef- 
fective on  the  date  of  enactment. 

These  amendments  also  clarify  that  nursing  facilities  are  re- 
quired to  manage  the  personal  funds  of  residents  if  requested  to  do 
so  by  the  resident.  The  amendments  also  require  States  to  make 
available  to  the  public  information  in  nurse  aide  registries. 
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With  regard  to  requirements  for  social  workers  included  in  the 
OBRA  87  amendments,  the  conferees  intend  that  the  Secretary 
ensure  that  requirements  regarding  consultation  and  supervision  of 
social  work  services  be  at  least  as  stringent  as  those  in  effect  prior 
to  enactment  of  the  OBRA  changes. 

RURAL  HEALTH 

Clarifies  that  the  set  aside  for  demonstrations  applies  to  both  re- 
search and  demonstrations  but  only  to  funds  appropriated  to  and 
expended  by  the  Health  Care  Financing  Administration.  Conforms 
statutory  language  to  intent  of  conferees  that  there  be  equal  ten 
percent  set-asides  for  rural  and  for  inner  city  research  and  demon- 
strations. 

From  the  Committee  on  Ways  and  Means,  for  consider- 
ation of  titles  I,  II,  and  IV  of  the  House  bill,  and  the  entire 
Senate  amendment  (except  for  sees.  14,  14A,  14B,  14C,  19, 
20,  and  25),  and  modifications  committed  to  conference: 

Dan  Rostenkowski, 
Pete  Stark, 
Brian  J.  Donnelly, 
Willis  D.  Gradison,  Jr. 
From  the  Committee  on  Energy  and  Commerce,  for  consid- 
eration of  titles  II,  III,  and  IV  of  the  House  bill,  and  the 
Senate  amendment  (except  for  sees.  2,  3,  12,  and  18(a))  and 
for  sec.  6  of  the  Senate  amendment  insofar  as  consider- 
ation of  such  section  entails  changes  in  eligibility  require- 
ments to  participate  in  part  B  of  the  Medicare  program, 
and  modifications  committed  to  conference: 

John  D.  Dingell, 
Henry  A.  Waxman, 
Ron  Wyden, 
Edward  R.  Madigan 
(except  for  sec.  204  of  the 
House  bill  and  sec.  7  of 
the  Senate  amendment), 
For  consideration  of  sec.  204  of  the  House  bill  and  sec.  7  of 
the  Senate  amendment: 

Michael  Bilirakis, 
From  the  Committee  on  Education  and  Labor,  for  consider- 
ation of  sec.  21  of  the  Senate  amendment,  and  modifica- 
tions committed  to  conference: 

Gus  Hawkins, 

WiLUAM  Clay, 

James  Jeffords, 
Managers  on  the  part  of  the  House. 

Lloyd  Bentsen, 
Max  Baucus, 
Bill  Bradley, 
George  Mitchell, 
David  Pryor, 
John  H.  Chafee, 
John  Heinz, 
David  Durenberger, 
Managers  on  the  part  of  the  Senate. 


